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RULING   GASES. 


RELIEF  (OF  THE  ABLE-BODIED^.  .  .-^ 

No.  1.  — REX  V.  COLLETT. 
(K.  B.  1823.) 

No.   2.  — ATTORNEY-GENEEAL  v.  MERTHYR  TYDFIL 
UNION  (GUARDIANS,  &G.). 

(c.  A.  1900.) 

RULE. 

In  England,  an  able-bodied  man,  who  can,  if  he  chooses, 
obtain  employment  which  will  enable  him  to  maintain  him- 
self and  his  family,  but  refuses  to  accept  that  employment, 
is  not  entitled  to  relief  out  of  the  rates. 

But  the  guardians  may  give  relief  to  the  wives  and 
children  of  such  men. 

Bex  V.  CoUett. 

2  Barn.  &  Czess.  324-342  (s.  c.  Dowl.  &  Ry.  582 ;  2  L.  J.  K.  B.  44). 

Poor,  —  Able-bodied,  —  Relief. 

Overseera  of  the  poor  are  bound  to  endeavour  to  find  work  for  the  [324] 
able-bodied  poor  who  are  out  of  employment.     Quare,  Whether  they 
can  legally  give  relief  to  such  persons,  otherwise  than  by  setting  them  to  work 
and  paying  them  for  their  labour. 

Upon  an  appeal  against  an  order  of  two  justices  for  the  allow- 
ance of  the  accounts  of  the  overseers  of  the  poor  for  the  parish  of 
Kelsale,  in  the  county  of  Suffolk^  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case.  **  The 
appellant  (Mr.  Collett)  is  the  proprietor  of  a  considerable  estate 
in  the  parish  of  Kelsale,  a  part  of  which  is  in  his  own  occupation. 
In  consequence  of  the  extreme  depression  in  the  price  of  agricul- 
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tiiral  produce  for  the  lawt  t\yo  or  three  years,  the  farmers 
[*  325]  have  been  rendered  ^**utfable  to  make  any  improvements 

on  their  lands,  ?ijd\6onsequently  have  employed  very  fev^ 
labourers,  by  which  "tneWs  a  considerable  part  of  the  labouring 
population  has  .been  totally  unemployed,  and  during  this  period, 
all  poor  p^f^onn  Belonging  to  the  parish,  who  have  been  unable  to 
obtain  •employment,  have  received  sums  of  money  for  their  main- 
tenance'-from  the  parish  ofiBcers  in  proportion  to  the  number  of 
their  respective  families,  for  which  no  labour  has  been  required 
from  them.  The  appellant  being  dissatisfied  with  this  application 
of  the  parish  funds,  appealed  against  the  overseers'  accounts. 
The  respondents,  upon  the  hearing  of  this  appeal,  admitted  that 
the  persons  to  whom  the  sums  objected  to  in  the  account  were 
paid,  were  in  fact  both  able  and  willing  to  work,  but  that  no  em- 
ployment could  be  obtained  for  them,  which  the  appellant  con- 
tended, the  overseers  were  bound  to  provide  pursuant  to  the  statute 
of  the  43  Eliz.  c.  2,  although  no  evidence  was  adduced  to  prove 
that  the  overseers  could  have  employed  the  labourers.  It  also 
appeared,  that  none  of  the  sums  objected  to  were  paid  under  or  in 
consequence  of  any  orders  from  a  magistrate.  The  parishioners 
were  accustomed  to  meet  once  a  week  at  the  parish  workhouse,  at 
which  meetings  all  applications  for  relief  were  received,  and 
where  all  labourers  belonging  to  the  parish,  who  had  not  in  the 
preceding  week  been  in  constant  employment,  attended  to  give  an 
account  of  their  earnings,  and  received  such  sums  as,  with  the 
earnings,  should  amount  to  a  sum  deemed  competent  to  their 
maintenance  in  proportion  to  the  number  of  their  children.  In 
several  cases,  it  appeared  that  able-bodied  men  with  four  or  five 

children,  having  had  no  employment  in  the  preceding 
[•  326]  week,  received  from  the  overseers  *  from  7s.  to  8s.  6d.  for 

the  week;  having  been  employed  three  days,  3«.  6rf.  to 
4s.  per  week;  having  been  employed  two  days,  55.  per  week,  and 
so  in  proportion  to  the  number  of  their  children  and  the  amount 
of  their  week's  earnings.  And  in  all  cases  this  relief  was  afforded 
to  the?e  persons,  solely  on  the  ground  of  their  having  been  out  of 
employment,  without  reference  or  inquiry  as  to  any  means  they 
mi^'ht  have  of  raisinir  money  for  the  supply  of  their  immediate 
wants  by  sale  or  pledge  of  their  household  effects;  and  that  in 
many  instances,  the  weekly  relief  was  afforded  to  various  able- 
bo^lied  labourers  for  many  weeks  in  succession.* 
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Cooper  and  Biggs  Andrews  in  support  of  the  order  of  Sessions.  — 
Three  questions  arise  in  this  very  important  case.     First,  whether 
able-bodied  persons  are  entitled  to  relief  under  the  provisions  of 
the  43  Eliz.   c.   2;  secondly,  whether  they  are  entitled  to  relief 
unless  the  overseers  set  them  to  work ;  and,  thirdly,  whether  they 
are  entitled  to  relief  without  a  specific  order  from  a  magistrate. 
As  to  the  first,  overseers  may  give  relief  to  poor  persons  capable  of 
working,  but  unable  to  find  employment     The  43  Eliz.  a  2,  s. 
1,  authorises  the  raising  of  "  competent  sums  of  money,  for  and 
towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind, 
and  such  other  among  them  being  poor  and  not  able  to  work." 
The  word  impotent  there  applies  to  those  who  are  unable  to  main- 
tain themselves  on  account  of  being  out  of  employment,  or  being 
unable  to  obtain  a  competent  sum  as  wages,  as  well  as  to  those  who 
are  incapable  of  working  from  the  want  of  bodily  power. 
In   Waltham  v.  Sparks,  Skin.  556,  Comb.   320,  *  Eyres,   [*  327] 
J. ,  speaking  of  one  of  the  parties  then  before  the  Court, 
says,  "  Joseph  having  more  children  than  he  could  maintain,   is 
impotent,  as  much  as  if  he  had  been  so  by  lameness. "     And  that 
is  a  reasonable  construction,  for  it  would  be  extremely  unjust  to 
say,   that  persons  able  and  willing  to  work,  but  out  of  employ- 
ment, are  not  to  be  relieved ;  inasmuch  as  the  distress  which  they 
suffer  does  not  arise  from  any  fault  of  their  own,  or  from  any  cause 
over  which  they  have  the  slightest  control.     The  8  &  9  Will.  III. 
c.  30  (certificate  Act),  confirms  this  view  of  the  case.     The  pre- 
amble   begins   by   reciting,   "  Forasmuch   as   many   poor   persons 
chargeable  to  the  parish,  &c.  where  they  live  merely  for  want  of 
work,  would  in  any  other  place  where  sufficient  employment  is  to 
be   had,  maintain  themselves  and  families;'   now,  that  plainly 
shows  that  the  Legislature  considered  a  pauper  out  of  employment 
entitled  to  relief  on  that  ground.     And  the  9  Geo.  I.  c.  7,  which 
provides,  that  no  justice  shall  order  relief  to  any  poor  person  until 
oath  be  made  of  some  matter,  which  he  shall  judge  to  be  a  reason- 
able cause  of  having  such  relief,  and  of  certain  other  things  having 
been  done  which  are  there  pointed  out,  impliedly  gives  power  to 
the  justice  to  order  relief  where  any  reasonable  cause  of  giving  it 
exists;  and  it  is  surely  a  sufficient  cause  for  having  relief,  that  a 
person  able  and  willing  to  work  is  unable  to  find  employment 
Then,  secondly,  such  paupers  are  entitled  to  relief  although  the 
overseers  do  not  set  them  to  work.     For  a  long  series  of  years  no 
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stock  has  been  provided  by  overseers  according  to  the  mode  pointed 
out  by  the  43  Eliz.  c.  2,  and  for  this  plain  reason,  that  since  that 
statute  was  passed,  every  description  of  manufacture  has  been  so 

much  improved,  that  the  articles  manufactured  under  the 
[*  328]  directions  of  *  the  overseers  would  not  be  saleable ;  and, 

therefore,  providing  materials  for  the  poor  to  work  upon 
would  only  bring  an  unnecessary  burden  on  the  parish.  And  the 
43  Eliz.  c.  2,  is  not  imperative  but  discretionary,  for  it  says  in 
section  first,  that  "  the  churchwardens  and  overseers  shall  take 
order  from  time  to  time,  by  and  with  the  consent  of  two  or  more 
justices  of  peace  for  the  county,  for  setting  to  work  the  children 
of  all  such  whose  parents  shall  not  by  the  said  churchwardens  or 
overseers,  or  the  greater  part  of  them,  be  thought  able  to  keep  and 
maintain  their  children ;  and  also  for  setting  to  work  all  such  per- 
sons, married  or  unmarried,  having  no  means  to  maintain  them, 
and  use  no  ordinary  and  daily  trade  of  life  to  get  their  living  by." 
The  expression  "  to  take  order, "  shows  that  they  were  to  exercise 
their  judgment  upon  the  propriety  of  setting  to  work  the  persons 
pointed  out  But  if  it  be  imperative,  although  the  overseers  may 
be  indicted  for  disobeying  the  statute,  still  the  poor  are  in  the 
mean  time  entitled  to  relief.  If  there  be  no  law  authorising  the 
giving  of  money  to  poor  persons  out  of  employment,  there  is  none 
to  authorise  the  giving  of  it  to  those  who  are  fully  employed,  but 
unable  to  obtain  wages  sufficient  for  their  maintenance.  But  the 
9  Geo.  I.  c.  7,  s.  2,  shows  that  the  law  is  not  so,  for  it  is  there 
enacted,  that "  no  officer  of  any  parish  shall  (except  upon  sudden 
and  emergent  occasions),  bring  to  the  account  of  the  parish  any 
moneys  he  shall  give  to  any  poor  person  of  the  same  parish  (not 
"moneys  laid  out  for  materials")  who  is  not  registered  in  the 
books  to  be  kept  by  the  parish  (see  3  &  4  Will.  &  M.  c.  11,  s.  11), 

as  a  person  entitled  to  receive  collection,  on  pain  of  for- 
[*  329]  feiting  the  sum  of  £5. "     This  statute  *  recognises  a  power 

to  give  money  to  any  poor  person,  and  does  not  confine 
those  entitled  within  the  description  in  the  43  Eliz.  c.  2,  even 
supposing  that  description  is  to  receive  the  narrow  construction 
which  will  be  contended  for  on  the  other  side.  Thirdly,  the  over- 
seers were  justified  in  giving  relief  without  a  specific  order  from  a 
magistrate.  The  case  certainly  is  not  within  the  last  cited  stat- 
ute for  want  of  such  order,  but  it  is  within  the  36  Geo.  III.  c. 
23,  8.  1,  by  which  it  is  enacted,  "  That  it  shall  be  lawful  for  the 
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overseers  of  any  parish,  &c. ,  with  the  approbation  of  the  parish- 
ioners, or  the  majority  of  them,  in  vestry  or  other  usual  place  of 
meeting  assembled,  or  with  the  approbation  in  writing  of  any  of 
His  Majesty's  justices  of  the  peace  acting  for  the  district,  to  dis- 
tribute and  pay  (plainly  meaning  the  giving  of  money),  collection 
and  relief  to  any  industrious  poor  person  or  persons,  at  his,  her, 
or  their  homes,  &c.,  under  certain  circumstances  of  temporary  ill- 
ness or  distress. "  It  is  stated  in  this  case,  that  the  parishioners 
were  accustomed  to  meet  once  a  week  at  the  parish  work -house,  at 
which  meetings  all  applications  for  relief  were  received.  The 
overseers  have,  therefore,  complied  with  the  first  part  of  the  alter- 
native in  the  36  Geo.  III.  c.  23,  s.  1,  and  are  entitled  to  have  the 
sums  in  dispute  allowed.  The  persons  relieved  are  stated  to  have 
been  out  of  work,  now  that  was  a  temporary  distress,  the  duration 
of  which  was  quite  uncertain;  and,  although  it  might  continue 
for  several  weeks,  would  still  be  within  the  meaning  of  the  Act 
And  as  the  parishioners,  who  have  to  support  the  poor,  are  also 
to  decide  upon  their  claims  to  relief,  that  circumstance  is  a  suflS- 
cient  check  to  prevent  any  improper  expenditure  of  the  parish 
funds  by  the  overseers  of  the  poor. 

*  Scsurlett  and  Eagle,  contra,  —  The  overseers  of  the  poor  [*  330] 
are  not,  by  the  43  Eliz.  a  2,  warranted  in  giving  pecuni- 
ary relief  to  persons  able  to  work,  without  requiring  work  from 
them,  and  that  power  has  not  been  enlarged  by  any  subsequent 
statutes.  It  has  been  pretty  generally  taken  for  granted,  that  the 
43  Eliz.  c.  2,  was  the  first  legislative  provision  for  the  mainte- 
nance of  the  poor,  but  that  is  an  erroneous  supposition.  It  cer- 
tainly embraces  all  the  former  laws,  and  was  the  result  of  all  the 
experience  then  obtained  upon  the  subject;  but  there  are  earlier 
statutes,  and  some  of  them  throw  light  upon  the  question  now 
under  consideration.  There  is  not,  however,  in  any  one  of  them, 
a  single  expression  which  gives  colour  to  the  idea,  that  any  per- 
sons are  entitled  to  relief  in  money,  unless  as  a  remuneration  for 
their  labour,  except  those  who  are  unable  to  labour,  by  which  a 
physical  inability  must  be  understood.  The  preamble  of  the  5 
Eliz.  c.  2,  is  worthy  of  much  attention;  "  to  the  intent  that  idle 
and  loitering  persons  and  valiant  beggars  be  avoided,  and  the  im- 
potent, feeble,  and  lame,  which  are  the  poor  in  very  deed,  should 
be  hereafter  relieved  and  well  provided  for."  It  then  enacts, 
*  that  a  book  shall  be  kept  in  which  the  names  of  all  householders 
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and  inhabitants  shall  be  entered,  also  the  names  of  all  such  impo- 
tent, aged,  and  needy  persons  which  are  not  able  to  live  of  them- 
selves, nor  with  their  own  labour ;  for  them  a  collection  is  to  be 
made,  and  the  parson  and  churchwardens  are  to  appoint  two  able 
persons  to  be  gatherers  and  collectors,  and  the  collection  is  to  be 
distributed  to  the  said  poor  and  impotent  persons,  after  such  sort, 
that  the  more  impotent  may  have  the  more  help,  and  such  as  can 

get  part  of  their  living  to  have  the  less,  and  by  the  dis- 
[*  331]  cretion  of  the  collectors  to  be  put  in  *  such  labour  as  they 

be  fit  and  able  to  do. '  Here,  then,  was  an  enactment  that 
provision  should  be  made  for  the  poor,  and  the  means  of  making 
that  provision  are  pointed  out,  viz. ,  by  setting  to  work  those  who 
were  capable  of  working,  and  giving  pecuniary  relief  to  the  im- 
potent Nothing  could  more  clearly  show  the  intention  of  the 
Legislature  upon  this  point,  than  the  provision  that  those  not 
wholly  impotent  should  do  as  much  work  as  they  were  able.  No 
material  alteration  was  made  by  any  subsequent  statute,  until  the 
whole  of  them  were  incorporated  in  the  43  Eliz.  c.  2,  the  first 
section  of  which  enacted,  "  that  the  overseers  should  raise  weekly 
or  otherwise,  by  taxation,  in  the  manner  there  specified,  a  con- 
venient stock  of  flax,  hemp,  wool,  thread,  iron,  and  other  neces- 
sary ware  and  stutf,  to  set  the  poor  on  work,  and  also  competent 
sums  of  money,  for  and  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them,  being  poor  and 
not  able  to  work,  and  to  do  and  execute  all  other  things,  as  well 
for  the  disposing  of  the  said  stock,  as  otherwise,  concerning  the 
premises,  as  to  them  shall  seem  convenient  *  Now  there  is  noth- 
ing in  that  enactment  which  binds  the  overseers  to  employ  the 
poor  in  any  particular  work.  The  means  of  employing  them 
pointed  out  by  the  Act  are  only  to  be  adopted  if  they  should  be 
thought  the  best  The  overseers  are  expressly  authorised  to  do 
such  other  things  touching  the  premises,  that  is,  the  employment 
of  the  poor,  as  to  them  shall  seem  convenient;  that  gives  them 
authority  to  instruct  the  poor  in  trades ;  and  if  the  labour  of  the 
poor  becomes  unnecessary  in  the  old  channels,  it  is  the  duty  of 
the  overseers  to  divert  it  into  a  new  one.     It  is  not  contended, 

that  a  person  out  of  employment  is  to  be  suffered  to 
[*  332]   starve,  because  *  he  is  able  to  work,  or  that  he  is  not 

entitled  to  relief,  but  that  relief  must  be  provided  by  set- 
ting him  to  work  in  some  way  or  other.     The  construction  which 
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has  been  put  upon  sect.  7  of  the  43  Eliz.  c.  2,  strongly  corroborates 
the  idea,  that  impotent  in  the  first  section  means  those  physically 
unable  to  work.  That  section  enacts,  "  that  the  father  and  grand- 
father, and  the  mother  and  grandmother,  and  the  children  of  every 
poor,  old,  blind,  lame,  and  impotent  person,  or  other  poor  person 
not  able  to  work  (being  of  sufficient  ability),  shall  at  their  own 
charges  relieve  and  maintain  every  such  poor  person  in  that  man- 
ner and  according  to  that  rate,  as  by  the  justices  of  peace  of  that 
county  where  such  sufficient  persons  dwell,  at  their  general  Quarter 
Ses.sions  shall  be  assessed. "  The  dictum  of  Eyres,  J. ,  in  the  case 
of  Waltham  v.  Sparks,  has  been  referred  to,  as  showing  that  the 
woid  impotent  includes  those  who  cannot  obtain  employment ;  but 
when  the  case  itself  is  examined,  it  appears  not  to  justify  any 
such  conclusion.  It  was  an  action  of  debt  on  a  bond,  conditioned 
to  save  the  parish  of  S.  harmless  from  John  Godion,  his  wife  and 
children;  defendant  pleaded  non-damnijicatus ;  plaintiff  replied, 
that  Joseph,  son  of  John,  bom  at  the  time  of  the  obligation  made, 
his  wife  and  children,  were  a  charge  to  the  parish,  for  Joseph  was 
impotent,  and  2s.  a  week  were  paid  to  Joseph  for  the  maintenance 
of  himself  and  his  family,  of  which  8d,  was  for  the  maintenance 
of  Joseph.  Defendant  rejoined  and  traversed,  that  the  8d,  was 
applied  to  the  maintenance  of  Joseph.  On  demurrer  judgment 
was  given  for  the  plaintiff.  Now  it  is  quite  clear  that  the  bond 
was  forfeited,  whether  the  money  was  applied  to  the  maintenance 
of  Joseph  or  his  family.  It  was  paid  to  him,  "  because  he 
was  impotent. '  The  dictum  *  of  Eyres,  J. ,  was  quite  [*  333] 
unnecessary  and  extra-judicial.  Then,  in  Bex  v.  Gulley, 
Foley,  47,  1  Bott  366,  an  order,  made  under  43  Eliz.  c.  2,  s.  7, 
set  out,  that  one  M.  G.  was  in  a  poor,  destitute  condition,  and 
that  her  father  was  able  to  maintain  her;  and  the  order  was 
quashed,  because  it  did  not  appear  that  she  was  lame,  blind,  or 
unable  to  work.  So  in  Bex  v.  Litton,  1  Bott  366,  upon  complaint 
that  A.  was  deserted  and  impotent,  the  justices  adjudged  and 
awarded  the  father  to  pay  so  much  a  week,  and  the  order  was 
quashed,  because  there  was  no  adjudication  that  she  was  impotent. 
These  decisions  were  recognised  and  acted  upon  in  Bex  v.  Hay- 
worth,  1  Str.  10,  1  Bott  402,  and  in  Bex  v.  Stoke  Ursey,  1  Bott 
403  n. ,  and  Bex  v.  Tipper,  1  Bott  405  n.  See  also  Kilbeck's  Case, 
2  Keb.  37,  pi.  79 ;  Bex  v.  Grant,  id.  537,  pi.  61 ;  Bex  v.  Payji, 
id.   643,  pi.  75;  Bex  v.  May,  id.   744,  pi.  50.     An  Anonymous 
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Case,  5  Mod  397,  ca.  200,  and  Kimmalton  v.  Laystas,  2  Bulst 
347.  The  same  words  are  used  in  the  first  section  of  the  43  Eliz. 
c.  2,  to  point  out  who  are  to  receive  pecuniary  relief  from  the 
parish,  as  are  afterwards  introduced  into  the  seventh,  respecting 
the  support  of  parents  by  children,  or  the  reverse.  The  orders 
under  those  sections  are  made  in  condmili  casu.  Now  it  is  clear, 
that  a  good  order  cannot  be  made  upon  a  parent  to  support  a  child, 
unless  it  be  shown  that  the  child  is  impotent ;  and  it  would  be 
absurd  to  say  that  a  similar  order  upon  the  parish  would  be  valid. 
The  next  statute  bearing  upon  this  question  is,  the  13  &  14  Car. 
II.  c.  12.  The  third  section  of  that  Act  enables  persons  to  go  out 
of  their  own  parish  to  work  in  another,  taking  with  them  a  certi- 
ficate that  they  belong  to  the  parish  which  they  leave,  and  it  pro- 
vides that  *  if  they  shall  not  return  when  their  work  is 
[*  334]  finished,  or  shall  *  fall  sick  or  impotent,  whilst  they  are 
in  the  said  work,  it  shall  not  be  accounted  a  settlement, 
but  they  may  be  removed  to  the  place  whence  they  came.  There 
the  word  impotent  clearly  means  unable  to  work,  not  unable  to 
procure  work.  The  subsequent  part  of  the  same  section  enacts, 
**  That  if  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
to  which  such  persons  shall  be  removed  refuse  to  receive  them, 
and  to  provide  work  for  them,  as  other  inhabitants  of  the  parish, 
they  shall  be  subject  to  indictment '  Nothing  could  be  a  plainer 
recognition  of  the  obligation,  to  find  work  for  those  out  of  employ- 
ment, imposed  on  the  overseers.  Then  followed  the  3  &  4  Will.  & 
M.  c.  11,  to  which,  perhaps  may  be  traced  the  present  practice  of 
allowing  relief  in  money  to  persons  not  included  in  the  descrip- 
tion, in  the  first  section  of  the  43  Eliz.  c.  2.  The  latter  statute 
left  the  distribution  of  the  funds  collected  in  the  discretion  of  the 
overseers,  subject  to  no  other  control  than  the  allowance  of  their 
accounts;  that  power  was  abused,  as  appears  by  the  recital  in  the 
3  &  4  Will.  &  M.  c.  11,  s.  11,  which  then  provides  "  that  books 
shall  be  kept,  and  the  names  of  those  who  receive  collection  regis- 
tered therein,  together  with  the  causes  of  their  receiving  relief; 
and  that  no  person  not  entered  in  those  books  should  be  allowed 
to  receive  collection  at  the  charge  of  the  parish,  but  by  the  author- 
ity of  a  justice  of  peace  residing  within  the  parish,  or  (if  none 
should  be  there  dwelling)  in  the  parts  near  adjoining,  or  by  order 
of  the  Quarter  Sessions,  except  in  certain  cases  of  emergency. "  It 
has  been  supposed  that  a  justice  was  thereby  empowered  to  order 
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relief  to  any  person  at  his  discretion,  but  that  supposition  is  quite 
unfounded.  It  does  not  vary  the  mode  of  giving  relief, 
or  give  any  new  *  description  of  persons  a  claim  to  it,  but  [*  335] 
merely  regulates  the  distribution  of  the  money  collected. 
If  a  justice,  under  that  Act,  put  a  person  on  the  collection  list  to 
receive  money,  it  was  necessary  that  he  should  be  described  as 
impotent.  The  8  &  9  Will.  III.  c'  30,  does  not  support  the  posi- 
tion for  which  it  was  cited  on  the  other  side.  It  certainly  recites 
that  persons  are  chargeable  to  the  parish,  "  merely  for  want  of 
work, "  but  that  has  never  been  denied.  Such  persons  are  to  have 
relief,  but  that  must  be  given  by  finding  them  work,  there  is  no 
power  to  give  them  money,  without  requiring  work  from  them, 
and  the  Legislature  never  seem  to  have  contemplated  any  different 
mode  of  relief,  whether  the  labour  should  prove  profitable  or  not. 
The  second  section  of  that  Act  is  a  clear  legislative  recognition  of 
the  principle  now  contended  for.  It  is  expressly  stated  that  the 
enactment  therein  contained  was  made  "  to  the  end  that  the  money 
raised  only  for  the  relief  of  such  as  are  as  well  impotent  as  poor 
may  not  be  misapplied  and  consumed  by  the  idle,  sturdy,  and  dis- 
orderly beggars. "  The  9  Geo.  I.  c.  7,  s.  1,  also  has  been  cited  on 
the  other  side,  but  that  only  required  that  certain  directions 
should  be  complied  with  before  any  poor  person  had  relief ;  it  did 
not  alter  the  mode  of  giving  relief,  nor  is  there  a  single  expression 
in  it  to  justify  the  opinion  that  those  able  to  work,  but  out  of  em- 
ployment, were  to  receive  pecuniary  relief.  One  great  object  of 
the  statute  was  the  establishment  of  poor-houses  for  the  "  lodging, 
keeping,  maintaining,  and  employing  the  poor."  The  22  Geo. 
III.  c.  83,  was  made  in  pari  materid :  that  authorised  the  union 
of  diflerent  parishes  for  the  purpose  of  better  enabling  the  over- 
seers of  the  poor  to  employ  those  out  of  work,  and  does 
not  authorise  the  administration  *  of  relief  in  any  other  [*  336] 
mode.  The  36  Geo.  III.  c.  23,  was  merely  intended  to 
obviate  the  necessity  of  sending  the  distressed  to  the  poor-house 
under  all  circumstances.  The  temporary  distress  there  mentioned 
is  such  as  might  arise  from  frost  or  floods,  or  accidental  causes  of 
that  nature,  the  termination  of  which  could  be  fairly  calculated 
upon,  and  clearly  does  not  include  the  case  of  persons  out  of  work, 
and  who  have  not  any  prospect  of  obtaining  employment.  ^ 

*  There  are  several  statutes  earlier  in    throw  some  light  npon  the  principal  point 
point  of  time  than  the  43  Eliz.,  which    discussed,  but  not  decided,  in  this  case, 
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Abbott,  CL.  J.  —  It  does  nut  appear  upon  tLe  case  be- 
[*  337]  tore  us  that  the  orecseeis  of  the  poor  oonsideied  *  them- 


riz^  wittiiiJtT  the  oreisecn  <d  ibe  fKJor  aie 
ijT  art  ulA  i&isi^&j  in  giriag  ptxnuuazr  re- 
Ixd  lo  tut  Mlut-ifjt^tfl  yaor  «faeii  out  of 
cm;  jcnrsMrJ.!,  wiiboot  ftKiing  tibem  to 
vc7£  ^  All  ex|imi  pcmer  to  gire  such 
rbiitf  fj  KU'.ii  pemuos  cenalzJr  is  not  con- 
tJuittfC  ixi  axij  of  iLuee  gaiiiiif ;  and  v3K*n 
iiit;  iKTJi'u*-  ie<q»  are  exMnuued  bj  wLich 
tiie  Le^frJiaSDi^  ^ra'^naHj  aidranced  fioni 
tlitar  £rKi  cruae  puutk/us  to  the  more  ma- 
tare  «tiacixxafa«t*  of  tbe  43  FJir.  c:  2,  it  ap- 
p«3t»  lUii  wj  hw/ii  poTcr  wu  np  to  that 
tiswr  ^reo  Irr  imj^catioii. 

Br  ii*t  52  HiiL  VIIL  c  12,  a.  1,  oiti- 
ta2>»3'j  "An  atl  ooutcmkig  the  pnni^hmeDt 
of  i*ei:»raij>  ajjc  racabonds,**  it  wa*  enacted, 
iJUat  tbt  ju«>ik«6  of  the  peace  in  all  and 
aiLr'-^ar  t;je  »>iure«.  Ix^  vitfain  the  limits 
of  tLeir  cnun.ii^fiotierPF,  shall  from  time  to 
t3u*e  Siaii:«r  c^^i;r*r:it  seanrhf  and  inqoire  of 
aL  a^^':)'!.  p'^^fau'J  impotent  perMHis  which 
J>'v«r  </r  *fi  i.*^t>-^itj  be  c*^mpeli<>d  to  live, 
Inr  aJni^  '/f  t.*.*-  'baritr  of  the  people,  and 
iri^e  ti»ein  ji'ieziCfca  to  be^  within  certain 
Liih*,  Br  fcHf-t-  2,  imptAeat  pereonf.  beg- 
ir'ii;f  wiVj^ut  r.'.*D***,  were  to  be  whipped 
aju-i  •«  ill  tbe  suxka.  Br  sect.  3.  it  was 
tauacUid.  iLit  ^^  If  anr  penons,  being  whole 
ari'J  n  ::*.tr  in  W'v,  an<i  able  to  labour,  be 
tAJL^ai  JL  VjrrJLg :  or  if  anr.  being  whole 
ai*'3  njJ;:iit;  in  bodr,  and  able  to  labour, 
lutO';r  1*0  laoid  or  master,  nor  n^iug  anv 
ittir^uj  ni^r-'iaudine.  craft,  or  my^tenr, 
wb*T*:*^  tbev  uiight  get  their  living,  be 
t»;rrai*t.  *jr  <iajj  jrive  no  rerkoniug  how  ther 
cv  ;a»jL;h  t"^  tbeir  liviuir.  ther  fhall  be 
tA*^*u  i/*  a  juKti<«  of  pea<f*,  and  by  him 
♦>e  '/r^i*T»?d  tf>  J>s;  wh5pT»ed,  and  after  whip- 
yijf,  t.^^-y  »LaI3  1*  enj'^iDed  to  rejiair  to 
iv  ;/*a.'>t  "f  l>Hrir  birth,  or  lart  abi'iinp:  for 
V /**  •♦^r».  ai>d  tb#fre  pot  themfeelvcrs  to 
ii-VAT  3  I «   a*  tm*'  fu^rii  oogrht  to  do." 

7  ♦.*.  ^  H*"A-  Vlir  <•.  25.  intitulwj,  «  An 
A«^  *'^  j/VJ-'-^imwit  of  Mordy  ra^raUicds 
*•*»'  >/;'»'•  *'  a«t*'r  rvitiug  that  no  pro- 
»i*.'*«  u  i-u'>«r  f'T  liie  ii«'n»'>n*  roeDti^n^'d 
•1  *'^  •••♦"  ».» ''♦*'/«!  of  the  U^-t  dt>?<l  Act 
|..<u#  f.i7  /*^  vyTf»e,  pr/vi«3e»  tJxat  the  poor 
#.!.«  >  *•  \.\f/fu4  by  alMji,  s'i  that  they 
r«.4  ■  •.'r  '^  V/  v^'i  Uj  U^  and  wander 
tfcVM"'  »«•'  •♦•*.♦  «■'  *-\*iT'ty  va«;aJ><>rjd«  a«d 
»4."«vut  •>,//>'«  »-'-^'»  be  *;auMjd  ard  com- 


peLed  to  be  Mst  and  kept  to  contiBnal 
labuor,  in  soch  wise  that  by  tbeir  said 
labour  ther  mar  get  their  own  living ;  and 
■ect.  4  provides  that  tike  chBrchwardens 
and  two  others  of  eveiy  parish  sliall  o(dlect 
alms  in  soch  good  and  dismvet  wise  as 
the  poor,  impotent,  lame,  feeble,  sack,  and 
di?«as«^  fieopjc,  being  wK  able  to  work, 
mar  be  provided,  holpen,  and  relieved,  so 
that  in  no  wise  tlKj  be  saflcfBd  to  go 
openly  in  begging;  and  that  sach  as  be 
Insty,  or  having  their  liml«  strc^ni:  enoogh 
to  laloor.  may  be  daily  kep<  in  continnal 
labuar.  whereby  ererr  one  of  them  may 
get  tiieir  own  Mibsisaeooe  and  living  by 
their  own  hands. 

The  1  Edw.  VL  c  3,  intituled,  **An  Act 
for  the  pani»hme]it  of  vagabonds,  and  for 
the  relief  of  the  poor  and  inijurtent  per- 
sons," in  feet.  1,  prorides  that  **  If  any 
man  or  woman,  not  being  lanne.,  impotent, 
or  »o  aged  or  deceased  with  sirknesis.  that 
he  or  frhe  cannot  work,  nc<  hAvinc  lands, 
&/C.,  whereon  they  may  find  sufficiently 
their  liviug,  shall  either  like  a  ^erring  man 
wanting  a  master,  or  like  a  lie^^gar,  be 
Inrking  in  any  hoose,  or  wanuering  by  the 
highways,  not  applying  tbems^-lresto  some 
honest  lalx»ar  nor  offering  tbemskel^es  to 
laboor  with  any  that  will  take  them,  and 
if  no  one  will  otherwise  take  them,  do 
n<iC  o£fer  to  work  for  mt^at  and  diink,  thej 
shall  be  taken  for  vagaltonds.  By  sect.  9, 
after  reciting  that  forasmuch  as  there  are 
many  maimed  or  otherwise  lamed,  sore, 
aged,  and  impotent  persons  which  resort 
to  the  City  of  London.  4c,  begging,  who. 
if  they  were  separated,  mi^ht  easily  be 
noarif hed  in  the  filaces  where  tliey  were 
bom.  it  was  enacted  that  the  mayor,  con- 
stables, and  head  officer?  of  the  cities  4c , 
to  wiiich  soch  resort  shsU  be,  shall  $ee  all 
5a<h  idle,  impotent,  maimed,  and  aged 
perM>n£;,  who  otherwise  cannot  by  their 
dirtcretioDS  be  taken  for  Tagaboods,  which 
were  bom  within  the  said  cities.  4«L,or 
have  re«i<led  there  for  three  years,  to  be 
pr*>vided  for.  Sect.  10  provides  for  the 
removal  of  such  as  were  not  lK»m  in  the 
place  where  found,  nor  had  been  oonver- 
Rant  there  for  three  years.  S<^ct,  II  wa< 
as  follows :  "  Provided  always  that  if  any 
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selves  bound  to  provide  work  for  the  unemployed  poor,  if  that 
were   practicable  j    nor  whether  they   in   any  way  endeavoured 


of  the  said  aged,  maimed,  or  impotent 
persons  of  the  cities,  towns,  or  vilhiges 
where  thejr  were  borp  in,  or  had  their  most 
abiding  as  aforesaid,  be  not  so  lame  or  im- 
potent but  that  they  may  work  in  some 
manner  of  work,  that  then  such  town,  par- 
ish, or  viUage  do  either  in  common  provide 
some  snch  work  for  them  as  they  may  be 
occupied  in,  or  appoint  them  to  such  as 
will  find  them  work  for  meat  and  drink." 

The  3  and  4  Edw.  VI.  c.  16,  intituled, 
"  An  Act  touching  the  punishment  of  vag- 
abonds and  other  idle  persons,"  repealed 
the  1  Edw.  VL  c.  3,  and  revived  the  22 
Hen.  VIII.  c.  12  ;  but  contained  clauses  4, 
5,  and  6,  corresponding  to  9, 10,  and  11  of 
the  Act  repealed. 

The  5  and  6  Edw.  VI.  c.  2,  "  For  the 
proTision  and  relief  of  the  poor,"  has  this 
preamble,  "  To  the  intent  that  valiant  beg. 
gars,  idle  and  loitering  persons  may  be 
avoided,  and  the  impotent,  feeble,  and 
lame  provided  for,  which  are  poor  in  very 
deed;"  and  confirms  22  Hen.  VIII.  c  12, 
and  3  and  4  Edw.  VI.  c  16.  Sect.  2 
enacts  that  a  register  shall  be  kept  of  all 
householders  and  inhabitants  in  each  par^ 
ish,  and  of  such  impotent,  aged,  and  needy 
persons  as  are  not  able  to  live  of  them- 
selves, nor  with  their  own  labour,  that  two 
collectors  shaU  be  appointed  yearly,  and 
that  the  collections  shall  be  distributed  to 
the  poor  in  the  same  manner  as  was  after- 
wards provided  by  the  5  Eliz.  c.  3  (partic- 
ularly noticed  in  the  argument). 

The  2  and  3  Ph.  &  M.  c.  ft,  was  the  next 
Act  on  this  subject  The  preamble  was  the 
same  as  of  the  last  cited  statute.  By  sect. 
1  it  confirmed  the  22  Hen.  VIII.  c.  12,  and 
3  and  4  Edw.  VI.  c.  16;  and  sect.  2  is 
similar  to  the  same  section  of  the  5  and  6 
Edw.  VI.  c.  2.  Sect.  7  provides,  •'  That  if 
it  shaU  chance  any  parish  to  have  in  it  more 
poor  and  impotent  folks  not  able  to  labour, 
than  the  said  parish  is  able  to  relieve, 
they  may  be  licensed  to  beg  elsewhere." 

The  effect  of  the  5  Eliz.  c.  3,  s.  1,  the 
next  statute  in  order,  was  shown  in  the 
argument.  Sect.  10  provides  for  the  giv- 
ing of  licences  to  beg  as  before,  but  re- 
quires that  the  infirmity  of  the  person 
shall  be  specified  in  the  licence. 


The  14  Eliz.  c.  5,  "  An  Act  for  the  pun- 
ishment of  vagabonds,  and  for  relief  of  the 
poor  and  impotent,"  repealed  the  22  Hen. 
VIII.  c.  12, 3  and  4  Edw.  VI.  c.  16,  and 
5  Eliz.  c.  3.  Sect.  5  gives  a  definition  of 
the  persons  who  are  to  be  intended  to  be 
rogues  and  vagabonds  and  sturdy  beggars, 
and  amongst  others,  includes  *'  all  common 
labourers,  being  persons  able  in  body, 
using  loitering,  and  refusing  to  work  for 
such  reasonable  wages  as  is  taxed,  and 
commonly  given  in  such  parts  where  such 
persons  do  or  shall  happen  to  dwell.'* 
Sect.  16,  after  this  preamble,  '*  Forasmuch 
as  charity  would  that  poor,  aged,  and  im- 
potent persons  should  as  necessarily  be 
provided  for  as  the  said  rogues  and  vaga- 
bonds and  sturdy  beggars  repressed,  and 
that  the  said  aged,  impotent,  and  poor 
people  should  have  convenient  habitations, 
&c.,  to  settle  themselves  upon,  to  the  end 
that  they  should  not  beg  or  wander  about," 
provides  for  the  keeping  a  register  of  the 
poor,  finding  habitations,  levying  money 
for  their  support  by  assessment,  and  for 
the  appointment  of  overseers.  Sect.  22 
enacts  ^*  that  if  any  of  the  said  aged  and 
impotent  persons,  not  being  so  diseased, 
lame,  or  impotent  but  that  they  may  work 
in  some  manner  of  work,  shall  be  by  the 
overseers  of  their  said  abiding  place  ap- 
pointed to  work,  if  they  refuse,  then  to  be 
whipped  and  stocked  for  their  first  refussl, 
and  for  the  second  refusal,  to  be  punished, 
as  in  case  of  vagabonds  in  the  first  degree 
of  punishment;  "  (several  de^ees  of  pun- 
ishment had  been  before  provided  for  vaga- 
bonds). Sect.  23  appears  to  be  very 
important;  it  is  as  follows:  *' Provided 
always  that  three  justices  of  the  peace, 
whereof  one  to  be  of  the  quorum,  of  and 
with  the  surplusages  of  the  said  collections, 
&c.  (the  said  poor  and  impotent  people 
satisfied  and  provided  for),  shall,  by  their 
discretions,  in  such  convenient  place  and 
places  within  their  shires  as  they  shall 
think  meet,  place  and  settle  to  work  the 
rogues  and  vagabonds  that  shall  be  dis- 
posed to  work,  bom  within  their  said  coun- 
ties, or  there  abiding  for  the  most  part 
within  the  said  three  years,  there  to  be 
holden  to  work  by  the  oversight  of  the 
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[•333]  to  attain  Hut  oo ject     Brfcie  we  determine  *  whether 
the  oTeneecs  weie  or  woe  not  justified   in  giving  pe- 


fatti«« 


.top* 

[  oalr  BpoR  c&cor  iaboar  jbA  ta- 

fior  pTQvi&i^  voKk  Ibr 

poor.     Uacil  ciiB  rim  .  k 

Mcas  to  !iaT«  bccA  sakssfiargnased,  chac 

all  able^^iiieii  nqaua^  coaSd  ind  tfitoy- 

»et  if  they  plrMtii :  and  die  ¥«>▼  Cm  of 

tkeEr  bem^  «nf  of  vorfc,  aai  Imnc  bj 

dLuifiT.  Bade  tfaiMi*  in  sifee  eve  of  iht  lav, 

lutcves  ;iiiAi  vagatMais^  &aMe  B>  be  a{>fwe^ 

iKBdeii  aani  paauheiL    No  le&ef  of  aaj 

kiail  was  &>  be  {»cv)rid«ii  fur  tlKat  ak  ik» 

pablic  expcflflo:  thuee  eaactaM&fes  wbirh 

or^iiwtii  chafi  cber  sboald  be  ktpft  to  luurd 

b^'or.wcfli  — wIt  to  have  made  h  th» 

dtiCT  «jf  certun  p««OBi»  to  see  tbat  tber 

did  coatiaaall 5  wurk.  as  tf  it  veie  riawiT 

tbat  •ttplovawfit  vxHiId  always  be  fooad. 

The  tatit  awatfcMHfd  stat«i««  wbkbeoactcd. 

tbdt  to  a  certaitt  «2LteQt  work  sbooM  be 

|}irv>«tdiMl.  9^  fitf  frooi  aatborbui^  tbe  a^ 

fv'rdio^  r^lWf  bv  vK^iier  to  sack  peffscNBs» 

<p\(Mrvc^  sf^^^  chat  '^  tber  art  to  get  tkeir 

li^  ttt^:sv  sokI  tv»  Uv«  «nd  N^  swcaiaed  otUj 

ap^^  tb<rir  kboar  aad  ttaYaiL*^    Tbb  was 

HMuttWt^v  a  v^rv  itti()erfi^*t  (»iOTisktt.aDd 

ao  v«>«^^>u  Kvp  tbe  imactttwni  is  dbtinctlr 

^tai^U  but  it  m«^v  be  v\4leoti?d  that  some 

>)«'VH^'4Vik  a|»>Mfvbett\l<Hl  as  njjtae*  am)  raga- 

K»*»v(m,  b.^d  e\|w**<Hl   a   wUHagiMKs  to 

w\»*'K  »f  tN%»>  KVwM  ftud  emplornieat ;  for 

i)  '*|^y%K»  v4'  the  rojfiM*  ami  Ta^K>iid*  tbat 

nh.-iU  be  UU|H**ed  t\*  wv>rk.    This  is  tea- 

vU^r^sl  i«v*r^*  cUn^r  b>  the  18  Klia,  e.  3,  ma^le 

t>»  Hiueiu)  I  he  f\»rnver  Act.  wni  entitled*  *'Ab 

Aol  U^t  w^Uiui:  Ihe  )HHvr  oa  wv^rk.  and  for 

|Ih»  i^whluijg  >vf  ulle«e««*.**    Sect.  4  mas 

\\\\\^y  **  AU»  t\*  the  intent*  voatb  laay  be 

H\  ci^^h^me^l  Hiui  UismcUt  W|*  in  laNmr  ami 

\>\nK,  ^^^\^  then  »u*t  l»Ke  t\»  <nw  t\>  he  idle 

»Aun\»*«».  H»ut  u»  I  he  imeiU  al*o  th»t  sm^b  as 

h(^  ^Ih'>uIv  i^is^An  up  in  idlene^^^^*  aiid  :» 

\^^^\\\^^  k\k  \\\\*  |»isv*<*nt»  mi^v  m^  bavt^  aar 

\\\*\  \^\\'\\^\^  (u  *A.\u<»5  Umt  «hc\  \^nmvl  |^< 

iww  •*v»\UvvM'  \>\^*k*  »nd  Ihnt  i^her  |kx« 

HthI  \\\m\\   \M\*I  iiMjH^tewt^  }»er?^>n*^  beinjf 

w  lIKuM  lo  >\\^'K»  nm>  W  wM  vM\  >fc\vrk.    Be 

U  »»un»  I^mI.  thKl  H  vHMn|H^lc>U  tuvpe and *lvvk 

»«r  wool.  \\\^\\\\K  ^\'  K  whuU  U^  j»rv»\»de\i»  t\^  be 

^•♦muiuUUmI  Io  I  he  o***v  wt  \^^rM\^\\s  tv>  he  ajv 

|»oi»»UMl  rolU»v»\M«i  mul   )i\^\ernvMf*  of  the 


poor,  wko  are  to  diqwae.  order,  and  give 
ralei  for  the  dfiision  aad  manner  of  work- 
m^  tke  aid  stock,  to  the  intent  ererysoch 
poor  and  needj  penoo.  old  or  jonng,  able 
to  do  ai^  wiwk,  standing  in  necessity  of 
rdiet  shall  not  lor  want  of  work  go  abroad, 
•■*^*'  ^*g35™g  ^^  commitring  pilferings,  or 
other  wwdrmeanoMs;  living  in  idleness." 
It  then  goes  oa  to  proride  tbat  part  of  the 
stock  shall  be  ghen  to  each  poor  person 
to  be  worked  op,  and  that  when  he  shall 
bring  it  back  worked  np,  the  OTerseert 
shall  par  him  for  his  laboor,  and  sell  the 
aittdes  mannfactnred,  and  with  the  money 
eooung  ot  the  sale,  bnr  more  stuff;  &c. 
At  the  time  whea  this  statute  was  passed, 
the  Legtslatare  appear  to  have  been  duly 
sensible  of  the  mischief  to  be  apprehended 
from  saffering  the  poor  to  lire  in  idleness, 
and,  therefore,  as  hnmanity  required  that 
some  provisMHi  should  be  made  for  those 
who  were  unable  to  maintain  themselves, 
wisely  enacted  that  sach  poor  persons  as 
were  able  to  work  should  be  compelled  to 
do  so,  and  be  paid  for  their  labour;  and 
they  made  no  {Horisioo  for  affording  relief 
to  sach  persons  in  any  other  mode.  It 
docs  not  appear  to  have  been  contemplated 
that  any  pn>fit  would  be  acquired  by  the 
labour  ^  persons  so  employed  ;  for  the  Act 
does  mit  say  that  any  part  of  the  money 
produced  by  the  sale  of  the  manufactured 
articles  shall  be  i4>plied  to  reimburse  the 
parish,  the  moneys  paid  to  the  labonren, 
but  merely  that,  with  the  money  coming 
of  such  sale,  more  stuff  shall  be  bought 
for  the  purpose  of  being  mannfactnred. 
Thus  the  law  remained  until  the  passiug 
of  the  39  and  40  Elia.  c.  3,  which  it  is  nn- 
nececssary  to  notice,  as  all  the  provisions 
of  it  are  embodied  in  the  43  Eliz.  c.  2.  It 
appears  by  Lambard's  Eirenarcha,  c.  7, 
p.  i06,  thaU  soon  after  the  passing  of  the 
latter  statute,  certain  resolutions,  com- 
UK^nly  ascribed  to  Her  Majesty's  jastioes  at 
Westminster,  were  pretty  generally  known, 
ami  considered  as  tending  to  the  right  ex- 
ecuticu  of  the  law.  The  eighth  and  ninth 
re»i>lntions  are  applicable  to  the  present 
questivHi.  **  If  the  parents  be  able  to  work, 
and  may  have  work,  they  are  to  find  their 
children  by  their  labour,  and  uot  the  parish; 
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cuniary  relief   to  the   unemployed   poor,   the  case  must 

go  down  to  the  Session  again,  that  we  may  be  *  informed  [*  339] 

whether  any,  and  if  any,  what  endeavours   were   made 

to    procure  -employment    for    them.      All    that   the    Court   can 

now  say  is,   that  undoubtedly  it   is   the  primary  duty 

♦  of  the  overseers  to  find  employment  for  the  poor  if  pos-   [*  340] 

sible.     And  I  express  that  opinion  now  for  the  sake  of 

the  poor  themselves,  to  whom  no  greater  kindness  can  *  be   [*  341] 

done  than  by  enabling  them  to  earn  their  own  living  by 

labour,  instead  of  suffering  them  to  eat  the  bread  of  *  idle-  [*  342] 

ness,  by  which  their  habits  and  morals  must  soon  be 

corrupted.  Case  sent  lack  to  Sessions. 


but  if  thej  be  overburdened  with  children, 
ir  shall  be  a  very  good  way  to  procure 
some  of  them  to  be  placed  apprentices  ac- 
cording to  the  statate."  "  No  man  is  to 
be  pat  ont  of  the  town  where  he  dwelleth, 
nor  to  be  sent  to  their  place  of  birth  (or 
last  habitation)  bat  a  ragrant  rogne,  nor 
to  be  found  by  the  town,  except  the  party 
be  impotent,  bat  ought  to  set  themselves  to 
labour,  if  they  be  able  and  can  get  work ; 
if  they  cannot,  the  overseers  most  set  them 
to  labour."  There  is  not  in  any  of  thoee 
resolutions  (twenty  in  number)  any  recog- 
nition of  a  power  in  the  overseers  to  give 
relief  to  able-bodied  persons,  otherwise 
than  by  finding  them  employment. 
Whether  any  subsequent  statute  lias  al- 
tered the  law  on  this  subject,  or  whether 
the  opinion  above  suggested,  as  to  the 
effect  of  the  earlier  statutes,  be  or  be  not 
correct,  remains  to  be  decided  whenever 
this  important  question  shall  be  distinctly 
brought  before  the  Court. 

In  Strype's  Annals  of  Church  and 
State,  under  Queen  Eliz.  b.  2,  p.  90,  there 
is  a  letter,  which  was  addressed  to  Lord 
Treasurer  Burgliley  by  a  justice  of  peace 
for  the  county  of  Somerset,  which  shows 
that  the  great  evils  arising  from  habits  of 
idleneas  amongst  the  poor,  began  then  to 
be  understood,  and  strengthens  the  idea 
that  one  great  object  of  the  legislative 
provisions  for  the  poor  made  about  that 
time,  was  to  prevent  able-bodied  men  from 
being  unemployed.  After  observing  upon 
the  great  increase  of  crime,  and  the  num- 


ber of  wandering,  idle  vagabonds  then 
committing  depredations  in  that  part  of 
the  country,  the  writer  preceeds,  *'  And 
when  these  lewd  people  are  committed  to 
the  gaol,  the  poor  country  that  is  robbed 
by  them  are  forced  to  feed  them,  which 
they  grieve  at.  And  this  year  there  hath 
been  disbursed  to  the  relief  of  the  prison- 
ers in  the  gaol  £73,  and  yet  they  allowed 
but  6d,  a  man  weekly.  And  if  they  were 
not  delivered  at  every  Quarter  Sessions,  so 
much  more  would  not  serve,  nor  two  such 
gaols  would  hold  them.  But  if  this  money 
might  be  employed  to  build  some  houses  ad- 
joining to  the  gaol  for  them  to  work  in,  and 
every  prisoner,  committed  for  any  cause, 
and  not  able  to  relieve  himself,  compelled 
to  work,  and  as  many  of  them  as  are  deliv- 
ered upon  their  trials,  either  by  the  acquit- 
tal of  the  grand  jury,  or  petty  jury,  burning 
in  the  hand,  or  whipping,  presently  trans- 
ferred thence  to  the  houses  of  correction 
to  be  kept  *in  work,  except  some  present 
will  take  any  into  service ;  I  dare  presume 
to  say  the  tenth  felony  will  not  be  com- 
mitted that  now  is."  This  letter  also 
shows  that  at  that  time  prisoners  com- 
mitted for  trial,  although  they  could  not 
be  compelled,  and  were  not  willing  to 
work,  were  in  point  of  fact  in  some  places 
supported  at  the  expense  of  the  public. 
It  seems,  however,  that  they  could  not 
legally  claim  to  be  so  maintained.  See 
the  case  of  Rex  v.  The  Justices  of  the  North 
Riding  of  Yorkshire,  2  B.  &  C.  286. 
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Attorney-General  v.  Merthyr  Tydfil  Union  (Guardians  of,  etc.). 

1900.     1  Ch.  516-551  (8.  c.  69  L.  J.  Ch.  299). 

[516]  Poor  Law,  —  Guardians  of  the  Poor,  —  Persons  entitled  to  Relief.  — 
**  Sudden  and  Urgent  Necessity,'^*  — Able-bodied  Men  unwilling  to  toork. — 
Strike  of  Workmen.  —  "/fi?/c  and  Disorderly  Person  J*  ^  —  Prosecution  by 
Guardians, — Powers  of  Local  Government  Board. — Jurisdiction  of  High 
Court.  —  Injunction.  —  Public  Authority,  — Practice.  —  Declaration  of  Right. 
—  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  s.  1.  —Vagrancy  Act,  1824  (5  Geo. 
IV,  c.  83), ».  3.  —Poor  Law  Amendment  Act,  1834  (4  5-5  WiU.  IV,  c.  76), 
ss,  15,  52,  54.  — Poor  Law  AudU  Act,  1848  (11  &  12  Vict.  c.  91),  s,  4.  — 
Rules  of  Supreme  Court,  1883,  Order  XXV.  r,  5, 

The  classes  of  persons  who  are  entitled  to  poor  law  relief  are  still  (notwith- 
standing subsequent  legislation)  the  same  as  those  mentioned  in  sect.  1  of  the 
Act  of  43  Eliz.  c.  2. 

Able-bodied  men  who  can,  if  they  choose,  obtain  work  which  will  enable 
them  to  maintain  themselves,  their  wives  and  families,  but  who,  by  reason  of 
a  strike  or  otherwise,  refuse  to  accept  that  work,  are  not  entitled  ta  relief,  ex- 
cept that,  if  they  become  physically  incapable  of  working,  the  guardians  may, 
to  prevent  their  starving,  give  them  temporary  relief.  But  in  that  case  the 
guardians  ought  to  prosecute  them  under  the  Vagrancy  Act,  1824,  s.  3,  as 
•'  idle  and  disorderly  persons.** 

The  wives  and  children  of  such  men,  however,  are  entitled  to  relief,  though 
they  themselves  are  not. 

Semble  also,  that  men  who  are  prevented  from  accepting  work  by  fear  of 
physical  violence  are  entitled  to  relief. 

A  general  strike  of  workmen  does  not  of  itself  create  a  case  of  "  sudden  and 
urgent  necessity  **  within  the  meaning  of  sect.  54 of  the  Poor  Law  Amendment 
Act,  1834. 

The  High  Court  has  jurisdiction  to  restrain  guardians  from  applying  the 
poor-rates  improperly. 

But  this  jurisdiction  does  not  interfere  with  the  power  of  the  Ix>cal  Govern- 
ment Hoard  under  sect.  4  of  the  Poor  Law  Audit  Act,  1848,  to  authorise  the 
allowance  of  payments  by  guardians  which  have  been  properly  disallowed  by 
tho  auditor. 

Th<*  plaintiffs  claimed  an  injunction  to  restrain  the  defendants  from  apply- 
ItiiC  th«i  riit^'N  In  tlio  relief  of  able-bodied  men  who  could  have  obtained  work, 
ImjI  who  ffiiHfd  to  accept  it,  and  also  a  declaration  of  the  illegality  of  such  an 
n|;pli('(tUoii  (if  (li»  rates.  At  the  trial  of  the  action  the  plaintiffs  did  not  ask 
Un'  iiti  ifijtiticilnn. 

/fthl  (ipv^jhImk  thn  dpoinlon  of  Romkr,  J.),  that  the  Court  had  jurisdiction, 

ttnd  oii^lti  (i;  nmltd  It  d«M'lnrnti()n  that  any  payments  out  of  the  rates  for  set- 

ilny,  Ut  w«ii|<  m  fur  ih»»  rv\M  of  able-bodied  men  who  could  at  the  time 

(•Ol7J  «/l/lu)M  mimI  pmrorin  work  at  wages  *sufficient  to  support  themselves 

mM  iliu)!  w)v(i«  nnd  fninilins  (if  any),  was  unlawful,  and  ought  to  be 

dittiilluvvcii  l/y  (|iu  fltidltor  of  the  guardians*  accounts. 
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But  the  declaration  was  not  to  include  relief  given  to  or  for  the  wives  and 
children  of  such  men,  and  was  in  no  way  to  affect  the  power  of  the  Local  Gov- 
ernment Board  to  remit  such  disallowed  payments,  although  unlawfully  made, 
under  any  statute  enabling  them  to  do  so. 

Trial  of  Action.  The  action  was  brought  by  the  Attorney- 
General,  at  the  relation  of  the  Powell  Dufifryn  Steam  Coal  Com- 
pany, Limited,  and  by  that  company,  on  behalf  of  themselves 
and  all  other  the  ratepayers  of  the  Merthyr  Tydfil  Union,  against 
the  guardians  of  the  poor  of  that  union. 

The  action  was  in  the  first  instance  brought  by  the  Powell 
Duffryn  Company  as  sole  plaintifTs,  and  the  Attorney -General  was 
afterwards  added  as  a  co-plaintiflf. 

The  facts  of  the  case  were  thus  summarised  by  Eomer,  J. ,  in 
his  judgment:  — 

A  strike  of  colliers  occurred  in  1898  in  South  Wales  whereby 
many  men  who  were  not  colliers  were  thrown  out  of  employ. 
Many  colliers  and  other  workmen  in  the  Merthyr  Tydfil  Union 
applied  for  poor  law  relief.  The  guardians  established  labour 
yards  and  relief  works,  and,  partly  by  these  yards  and  works,  and 
partly  by  gifts  of  food  or  money,  the  necessitous  workmen  and 
their  families  were  relieved.  So  far  as  the  colliers  were  con- 
cerned, work  was  ofTered  to  them  in  neighbouring  collieries,  but 
they  would  not  accept  it,  and  of  this  the  guardians  were  aware. 
The  plaintiffs  alleged  that,  at  any  rate  so  far  as  related  to  the 
colliers  or  other  able-bodied  persons  who  could  obtain  work,  the 
guardians  ought  not  to  have  relieved  them.  The  plaintifl^  con- 
tended that  the  payments  made  to  the  colliers  or  persons  in  the 
same  position  ought  to  be  disallowed,  and  the  guardians  be 
ordered  to  refund  the  sums  paid.  The  plaintiffs  further  asked  for 
an  injunction  to  restrain  any  further  relief  being  given  to  such 
colliers  or  able-bodied  persons.  The  guardians,  to  provide  for 
relief  in  the  union,  had  in  the  usual  way  issued  to  the  overseers 
of  the  parishes  comprised  therein  orders  for  contributions 
to  the  common  fund  of  the  union  and  *  the  overseers  there-  [*  518] 
upon  levied  and  collected  a  rate  in  their  parishes.  The 
plaintiffs  alleged  that  this  rate  was  higher  than  it  otherwise  would 
have  been  by  reason  of  the  guardians  having  improperly  relieved 
workmen  in  the  manner  above  stated.  And,  accordingly,  they 
asked  for  an  injunction  to  restrain  the  guardians  from  enforcing 
or  receiving  payments  in  respect  of  such  orders.     The  plaintiffs 
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also  asked  a  declaiation  '  that  the  establishment  and  maintenance 
by  the  defendants  of  labour  yards  or  relief  works  for  the  purpose 
of  providing  outdoor  relief  for  able-bodied  persons,  to  the  knowl- 
edge  of  the  defendants  otherwise  able  to  maintain  themselves  and 
their  families,  and  the  expenditure  by  the  defendants  of  parts  of 
the  common  fund  of  the  imion  for  the  purpose  of  relieving  such 
able-bodied  persons  and  their  families,  constituted  a  breach  of  the 
statutory  duties  of  the  defendants"  as  guardians.  At  the  trial, 
the  plaintiffs  asked  only  for  the  declaration. 

The  relators  were  large  ratepayers  in  the  defendants'  union,  and 
they  were  also  owners  of  one  of  the  collieries  in  which  the  colliers 
had  struck. 

By  their  defence  the  defendants  asserted  that  none  of  the  Acts 
of  which  the  plaintiffs  complained  constituted  a  breach  of  the 
statutory  powers  or  duties  of  the  defendants  or  was  in  any  respect 
illegal.  And  the  defendants  further  said  that  if  any  of  the  relief 
granted  by  them  was  illegal  it  would  be  the  duty  of  the  district 
auditor  to  disallow  the  expenses  incurred  by  the  defendants  in 
relation  thereto  and  to  surcharge  the  person  or  persons  who  author- 
ised the  payments,  unless  the  Local  Government  Board  should  in 
pursuance  of  their  statutory  powers  remit  the  disallowance  and 
discharge.  And  the  defendants  said  that  the  proper  remedy  of 
the  plaintiffs  was  to  apply  to  the  auditor  at  the  audit  of  the 
accounts  relating  to  the  alleged  illegal  expenses,  to  disallow  and 
surcharge  them. 

Interrogatories  were  administered  by  the  plaintiffs,  and  in  an- 
swer to  the  fourth  interrogatory  the  defendants'  clerk  said:  — 

4.  "  I  believe  that  at  the  time  when  persons  who  had  formerly 
been  engaged  in  or  about  the  plaintiff  company's  and  other  col- 
lieries were  relieved  at  the  labour  yards  they  might  have  ob- 
tained  and  were  offered  work  upon  terms  which  they 
[•619]  did  not  *  think  proper  to  accept,  and  that  notices  con- 
taining the  offer  of  such  terms  were  posted  at  the  said 
colHerios,  And  I  believe  that  the  relieving  oflScers  and  individual 
members  of  the  defendant  board  of  guardians  were  aware  of  the 

fftOt* 

The  action  came  on  for  trial  before  Eomer,  J.,  on  February  21, 

1800. 

Novlllo,  Q.  Q,  Cripps,  Q.  0.,  and  Micklem,  for  plaintiffs,  cited 
Grand  Junotion  JFatermrkt  Co.  v.  Hampton  Urban  District  Coun- 
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cU  (1898),  2  Ch.  331 ;  Barraclough  v.  Brottm  (1897),  A,  C.  615 ; 
Attorney -Gerteral  v.  Compton  (1842),  1  Y.  &  C.  Ch.  417;  New- 
castle  Corporation  v.  Attorney- General  (1892),  A.  C.  568 ;  Hose- 
good  V.  Camps  (1889),  53  J.  P.  612 ;  Attorney-General  v.  Dublin 
Corporation  (1827),  1  Bligh.  (K  S.)  312,  30  R  R  43;  Attorney- 
General  V.  West  Hartlepool  Improvement  Commissioners  (1870), 
L  R  10  Eq.  152;  Attorney-General  v.  Southampton  Union 
(1849),   17  Sim.  6. 

Cozens-Hardy,  Q.  C,  Farwell,  Q.  C,  and  Alexander  Glen,  for 
defendants,  referred  to  Fasmore  v.  Oswaldtwistle  Urban  Council 
(1898),  A.  C.  387;  Beg,  v.  Curtis  (1885),  15  Cox  C.  C.  747;  At- 
torney-Gerieral  V.  Wigan  Corporation  (1854),  Kay,  268;  Frewin 
V.  L^wis  (1838),  4  My.  &  Cr.  249. 

Neville,  in  reply,  cited  Rex  v.  North  Riding  of  Yorkshire  Jus- 
tices (1823),  3  Dow.  &  Ry.  510,  2  B.  &  C.  286. 

1899.  March  27.  Eomer,  J.  —  In  the  course  of  this  case  some 
general  questions  of  considerable  importance  were  raised,  upon 
which  I  think  it  right  to  express  my  opinion.  The  main  ques- 
tion is  as  to  the  right  of  guardians  of  the  poor  to  relieve  workmen 
on  strike  out  of  the  poor-rates  fund.  Now,  a  workman  on  strike 
is  in  no  better  or  worse  position  than  any  other  subject  of  Her 
Majesty  who,  for  reasons  which  seem  to  him  suflBcient,  will  not 
work.  A  man,  though  he  is  able  to  work  and  has  work  offered  to 
him  which  is  within  his  capacity,  and  on  terms  which  would  keep 
him  and  his  family,  may  refuse  to  work,  so  long  as  he 
does  not  call  upon  the  guardians  to  support  *  him.  But  [*  520] 
when  he  applies  for  poor  law  relief,  then  dififerent  consid- 
erations arise.  If  he  can  get  work  which  he  is  able  to  do,  and  by 
which  he  could  earn  sufficient  to  keep  him  and  his  family,  then, 
speaking  generally,  the  guardians  ought  not  to  support  him  out  of 
the  fund.  But  to  this  rule  there  is  an  exception.  If  he  or  his 
family  be  starving  and  might  die  or  be  seriously  injured  unless 
relief  be  immediately  given,  or  any  other  case  of  sudden  and 
urgent  necessity  arises,  the  guardians  ought  to  grant  out  of  the 
fund  such  relief  as  may  under  the  circumstances  of  the  case  be 
immediately  required,  and  this  though  the  urgency  of  the  case 
may  have  arisen  even  from  the  wilful  refusal  of  the  man  to  work ; 
for  the  punishment  of  such  wilful  refusal  ought  not  to  be  the 
death  or  serious  injury  of  the  man,  still  less  of  his  family.     But 

VOL.  XXIII. — 2 


18  BELIEF  (of  the   ABLE-BODIED). 

Vo.  8.  —  Attonie7-G«n«nl  ▼.  Xartbjr  Tifdfil  Union,  1900, 1  Oh  5S0,  Ml. 

when  the  urgent  pressure  of  the  moment  is  relieved,  then  the 
guardians  ought  to  require  the  man  to  work,  and  if  he  is  able  to 
get  and  to  do  work  which  would  keep  him,  the  guardians  ought 
not  then  to  support  him  in  idleness  out  of  the  fund.  In  other 
words,  in  such  a  case  the  guardians,  though  giving  urgent  relief, 
ought  not  to  grant  permanent  relief.  But  it  may  be  said.  What 
are  the  guardians  to  do  if  the  man  wilfully  persists  in  his  refusal 
to  work  and  so  brings  about  from  time  to  time  further  cases  of 
urgency  necessitating  immediate  relief?  I  think  the  answer  to 
this  is  to  be  found  in  the  provisions  of  the  Vagrancy  Act,  1824, 
s.  3,  which  provides  that  every  person  being  able  wholly  or  in 
part  to  maintain  himself  or  herself,  or  his  or  her  family,  by  work 
or  by  other  means,  and  wilfully  refusing  or  neglecting  so  to  do,  by 
which  refusal  or  neglect  he  or  she,  or  any  of  his  or  her  family, 
whom  he  or  she  may  be  legally  bound  to  maintain,  shall  have 
become  chargeable  to  any  parish,  township,  or  place,  shall  be 
deemed  an  idle  and  disorderly  person  within  the  true  intent  and 
meaning  of  this  Act,  and  it  shall  be  lawful  for  any  justice  of  the 
peace  to  commit  such  offender  to  the  house  of  correction,  there  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  one  calendar 
month.  Now,  under  sect.  59  of  the  Poor  Law  Amendment  Act, 
1844  (7  &  8  Vict.  c.  101),  the  guardians  are  empowered  to  prose- 
cute in  such  a  case  and  to  pay  the  costs  out  of  the  poor- 
[•  521]  rates.  It  appears  to  me  that  in  proper  cases,  *  where  the 
misconduct  is  wilful  and  persistent,  they  ought  to  prose- 
cute, and  I  think  their  adoption  of  this  course  would  probably 
speedily  put  an  end  to  such  wilful  conduct  as  that  above  suggested. 
The  punishment  in  one  or  two  cases  would  act  as  a  deterrent  in 
others.  Of  course,  the  guardians  should  exercise  a  proper  discre- 
tion in  each  case  according  to  its  circumstances  in  determining 
whether  or  not  to  put  in  force  the  provisions  of  the  Vagrancy  Act, 
1824,  to  which  I  have  called  attention,  and  would  not  be  inter- 
f<*n*d  with  by  this  Court  in  the  exercise  of  their  discretion.  One 
rnonj  j^^jneral  question  calls  for  observation  before  I  proceed  to  deal 
with  thn  «iK?rial  circumstances  of  this  action.  Without  doubt  in 
H  (/roj^fr  CMHrj  this  Court  has  jurisdiction  in  an  action  at  the  in- 
^iituf'i,  of  rat^'j>nyors  to  restrain  guardians  from  applying  the 
l^/'/f  tuit'^  for  inmiithorised  purposes.  See,  for  example,  Attorruy- 
(hmnd  y,  Hnuthnmpton  Union,  17  Sim.  6,  and  Attorney- General 
V,   tVfttt  Ifnrthjmol  Improvement  Commissioners,  L.  R  10  Eq.  152. 
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But  such  an  action  could  not  be  instituted  or  used  for  the  purpose 
of  asking  this  Court  to  determine  whether  or  not  the  guardians 
have  in  certain  cases  been  right  or  wrong  in  granting  relief,  or  to 
take  or  audit  the  accounts  of  the  guardians,  or  decide  what  items 
of  expenditure  ought  or  ought  not  to  be  allowed.  It  is  for  the 
auditors  appointed  by  the  Local  Government  Board  to  audit  the 
accounts  of  the  guardians,  and  to  decide  whether  any,  and  what, 
items  should  be  allowed  or  disallowed,  subject  to  such  rights  of 
appeal  as  are  provided  by  the  Poor  Law  Amendment  Act,  1844 
An  appeal  may  be  made  to  the  Local  Government  Board,  and  in 
case  of  such  appeal  by  virtue  of  sect.  4  of  the  Poor  Law  Audit 
Act,  1848,  the  Board  has  power  to  decide  any  question  of  allow- 
ance or  disallowance  or  surcharge  "  according  to  the  merits  of  the 
case, "  and  has  the  additional  power  (which  this  Court  would  not 
have),  even  if  it  found  a  disallowance  or  surcharge  to  have  been 
rightly  made  by  the  auditor,  to  remit  the  disallowance  or  sur- 
charge if  the  Board  thought  the  subject-matter  thereof  was  in- 
curred under  such  circumstances  as  to  make  it  fair  and  equitable 
to  remit  Clearly  the  ordinary  and  proper  course  for 
*  ratepayers  to  take  who  object  to  expenditure  by  the  [*  522] 
guardians  is  to  go  before  the  auditors,  and,  if  dissatisfied 
with  their  decision,  to  appeal,  as  provided,  and  this  Court  ought 
not  to  interfere  except  under  some  very  special  and  peculiar  cir- 
cumstances. Nor,  speaking  generally,  is  it  proper  for  ratepayers 
who  may  object  to  a  poor-rate  as  being  excessive  to  come  to  this 
Court  by  way  of  appeal  against  it,  and  ask  for  an  injunction.  I 
now  come  to  the  special  circumstances  of  this  action.  The  plain- 
tiffs' case,  shortly  stated,  is  as  follows: —  [His  Lordship  stated 
the  facts  as  above  set  forth,  and  continued :  — ] 

Now,  this  general  case  is  based  on  the  assumption  that  the 
guardians  in  no  case  could  relieve  able-bodied  men  who  could  but 
would  not  work.  But,  as  above  pointed  out,  this  view  is  mis- 
taken. If  a  case  of  starvation  or  of  sudden  and  urgent  necessity 
arose,  the  guardians  would  be  bound  to  relieve,  even  though  it 
arose  from  an  able-bodied  man  refusing  to  work,  and,  indeed,  if 
they  did  not  they  might  render  themselves  liable  to  serious  con- 
sequences. Now  each  case  relieved  by  the  guardians  during  the 
strike  seems  to  have  been  investigated  by  their  officers  and  to  have 
been  one  of  actual  destitution.  No  single  case  was  proved  by  the 
plaintiffs  before  me  where  the  relief  was  not  one  of  sudden  and 
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urgent  necessity.  Of  course  there  may  have  been  such  cases,  but 
I  cannot  assume  their  existence.  And  if  the  plaintiffs'  claim  be 
reduced  to  one  of  improper  relief  in  particular  cases,  then  their 
proper  course  is  to  go  before  the  auditors  and  get  the  special  items 
disallowed.  Had  the  defendants  in  this  case  contended  that  they 
were  entitled  to  relieve,  or  admitted  that  they  had  relieved,  work- 
men on  strike,  not  only  in  cases  of  temporary  urgent  necessity, 
but  by  way  of  permanent  relief,  I  might  have  seen  my  way  to  give 
some  assistance  to  the  plaintiffs  in  this  action  by  way  of  declara- 
tion or  otherwise.  But  the  defendants  have  not  done  this.  I 
now  come  to  another  contention  on  behalf  of  the  plaintiffs.  Under 
orders  of  October,  1870,  of  the  Poor  Law  Board,  the  defendants, 
as  to  able-bodied  persons  requiring  relief,  had  to  relieve  wholly  in 
the  workhouse,  except  under  special  circumstances  mentioned  in 

the  orders.  The  plaintiffs  contend  that  the  defendants  dis- 
[*  523]  regarded  the  regulations  contained  in  these  orders  *  by 

establishing  the  labour  yards  or  relief  works  complained 
of  and  by  relieving  the  persons  thereby  employed  or  their  families. 
But  the  orders  themselves  provide  that  in  case  the  guardians  de- 
part in  any  particular  instance  from  the  regulations,  and  within 
fifteen  days  after  such  departure  report  the  same  and  the  grounds 
thereof  to  the  Poor  Law  Board  (now  represented  by  the  Local  Gov- 
ernment Board),  and  the  Board  approve  of  such  departure,  then 
the  relief  granted  in  such  particular  instance  shall,  if  otherwise 
lawful,  not  be  deemed  to  be  unlawful  or  be  subject  to  be  disal- 
lowed. Now  the  defendants,  by  several  reports,  did  report  to  the 
Local  Government  Board  all  the  particular  instances  in  which  re- 
lief was  being  granted  to  the  persons  employed  at  the  labour  yards 
or  relief  works  in  question,  and  the  grounds  for  granting  such 
relief.  The  Board  approved  of  the  granting  of  the  relief  in  all  the 
cases,  except  that  up  to  the  present  time  it  has  not  approved  of 
the  employment  referred  to  in  one  of  the  reports  dated  Septem- 
ber 3,  1898.  That  approval  ends  the  dispute  so  far  as  concerns 
the  relief  referred  to  in  the  approved  reports,  at  any  rate,  so  far  as 
concerns  this  action  (as  already  pointed  out).  I  cannot  say  that 
any  of  the  relief  given  by  the  guardians  was  not  *  otherwise  law- 
ful," within  the  meaning  of  those  words  as  used  in  the  orders  of 
October,  1870.  With  regard  to  the  excepted  report,  if  the  cases 
falling  within  it  do  not  come  within  any  of  the  special  circum- 
stances referred  to  in  the  orders,  the  auditors  will,  no  doubt,  dis- 
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allow  the  items,  and  then  if  the  guardians  appeal  to  the  Board  it 
will  be  for  the  Board  to  determine  whether  under  all  the  circum- 
stances of  the  case  it  will  or  will  not  remit  the  disallowance. 
With  regard  to  the  items  of  relief  not  yet  approved  of  by  the 
Board,  as  well  as  to  any  items  in  the  approved  reports  which  the 
plaintiffs  may  be  able  hereafter  to  show  were  not  "  otherwise  law- 
ful,* though  none  such  have  been  proved  before  me,  clearly  the 
proper  course  to  be  pursued  is  to  let  them  go  before  the  auditors 
and  then,  if  necessary,  before  the  Local  Government  Board.  But 
I  ought  further  to  point  out  that  one  of  the  special  circumstances 
justifying  relief  out  of  the  workhouse  mentioned  in  the  orders  of 
October,  1870,  is  "  where  such  person  shall  require  relief 
on  account  of  sudden  •  and  urgent  necessity. "  Now  [*  524] 
clearly  if  a  very  large  number  of  able-bodied  persons  en- 
titled to  relief  have  suddenly  to  be  dealt  with  by  the  guardians  it 
may  be  impossible  for  the  guardians  to  put  them  all  in  the  work- 
house. And  in  such  a  state  of  things  a  case  of  "  sudden  and 
urgent  necessity  "  would,  in  my  opinion,  have  arisen  within  the 
meaning  of  those  words  as  used  in  the  orders  justifying  relief 
being  given  out  of  the  workhouse.  So  that  the  defendants  may 
well  be  able  to  establish  before  the  auditors  that,  even  as  regards 
the  items  in  the  excepted  report,  there  was  no  necessity  to  report 
them  to  the  Board  within  the  fifteen  days,  though  for  greater  cau- 
tion the  guardians  did  in  fact  report  them.  It  follows,  having 
regard  to  what  I  have  said  in  the  circumstances  of  this  case,  and 
the  general  principles  applicable  to  actions  of  this  class,  that  in 
this  action,  so  far  as  concerns  the  active  relief  sought,  I  can  grant 
none  to  the  plaintiffs;  and,  indeed,  at  the  bar  the  plaintififs' 
counsel  did  not  ask  me  to  grant  any  such  relief.  All  that 
I  was  asked  to  do  was  to  grant  the  following  declaration :  [His 
Lordship  read  the  declaration  which  the  plaintiifs  claimed,  and 
continued :  — ] 

Now,  a  declaration  in  that  form  I  clearly  could  not  make,  for 
it  omits  all  reference  to  special  circumstances  arising  from  sudden 
and  urgent  necessity ;  and  when  I  consider  what  form  of  declara- 
tion I  could  make  in  this  case,  it  appears  to  me  that  I  could  only 
state  the  general  principles  on  which  guardians  ought  to  act  as  set 
forth  in  the  first  part  of  this  judgment  But  the  defendants  would 
rightly  object  to  my  making  such  a  vague  declaration,  especially 
as  it  has  not  •been  proved  that  they  have  acted  contrary  to  those 
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principles,  or  that  they  have  threatened  or  intended  so  to  act 
They  may,  of  course,  in  certain  cases,  have  given  relief  when  they 
ought  not  to  have  done  so,  and  those  cases  can  hereafter  be  inves- 
tigated by  the  auditors,  but  they  have  not  purported  to  act,  or 
contended  they  have  a  right  to  act,  on  any  erroneous  principle, 
and  the  evidence  before  me  does  not  show  diat  in  fact  they  have 
acted  on  an  erroneous  principle.  It  appears  to  me,  under  the  cir- 
cumstances, that  I  ought  not  to  make  a  declaration  against  the  de- 
fendants.    And  I  agree  with  the  view  taken  by  Stisung,  J.,  in 

Grand  Junction  Watervxyrks  Co,  v.  Hampton  Urban 
[*  525]  *  C(mnca  (1898),  2  CJh.  331,  that  in  cases  of  this  class  the 

Court  ought  not,  except  under  very  special  circumstances, 
to  make  declarations  of  right,  or  interfere  by  way  of  injunction. 
The  action,  therefore,  must  be  dismissed,  and  I  can  find  no  sufiB- 
cient  reasons  for  departing  from  the  rule  that  the  unsuccessful 
party  must  pay  the  costs. 

The  plaintiffs  appealed.     The  appeals  came  on  for  hearing  on 

February  6,  1900. 
[*526]       *  Neville,  Q.  C,  Upjohn,  Q.  C,  and  S.  G.  Lushington, 

for  the  relators.  —  The  question  is  how  far  the  poor  law 
[•  527]  authorities  are  *  entitled  to  grant  relief  out  of  the  rates  to 

persons  who  are  destitute  in  the  sense  of  not  having  money 
[*  528]  or  food  in  their  *  possession,  but  are  not  destitute  in  the 

sense  of  being  without  the  means  of  subsistence.  The  col- 
[♦  529]  liers  had  a  perfect  right  to  *  strike  for  higher  wages,  but 

not  to  do  so  at  the  exi)ense  of  the  rates.  During  the 
whole  period'  of  the  strike  the  collieries  were  open  to  any  who 
chose  to  go  and  work  there.  The  learned  Judge  said  that  this 
was  a  case  of  *  sudden  and  urgent  necessity,  **  first,  because  the 
men  had  no  food  and  no  money,  and  secondly  because  of  the  diffi- 
culties of  the  poor  law  authorities  in  dealing  with  such  a  laige 
number  of  applications  for  relief.  As  to  the  first  ground,  it  is 
submitted  that  a  man  who  has  neither  money  nor  food,  but  who 
has  the  means  of  getting  money  and  food  if  he  chooses  to  work  for 
it,  is  not  destitute  within  the  meaning  of  the  term  as  used  in  the 
poor  law  legislation.  As  to  the  second  ground,  it  is  submitted 
that  the  "  sudden  and  urgent  necessity  *  which  will  justify  the 
poor  law  authorities  in  giving  outdoor  relief  to  able-bodied  per- 
sons is  to  be  regarded  from  the  point  of  view  of 'the  object  of 
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relief,  not  from  the  point  of  view  of  the  poor  law  authorities,  and 
in  fact  there  was  no  suddenness  here,  since  the  strike  had  been 
carefully  organised  and  lasted  for  several  months. 

The  question  turns  primarily  upon  43  Eliz.  c.  2,  which  is  the 
foundation  of  the  poor  law  legislation.  That  statute  provides  for 
the  setting  to  work  of  "  all  such  persons  married  or  unmarried 
having  no  means  to  maintain  them,  as  use  no  ordinary  and  daily 
trade  to  get  their  living  by/  and  it  authorises  relief  to  be  granted 
in  money  to  the  impotent  poor.  These  colliers  were  not  without 
the  means  of  maintaining  themselves,  since  they  had  the  oppor- 
tunity to  work,  nor  were  they  unable  to  work.  They  therefore  do 
not  fall  within  either  of  the  classes  comprised  in  the  Statute  of 
Elizabeth ;  see  Lambard's  Eirenarcha,  pp.  207-209. 

No  doubt,  if  a  man  is  a  proper  object  of  poor  law  emergency 
relief,  it  is  not  the  business  of  the  guardians  to  inquire  how  he 
became  so.  But  if  a  man  is  able  to  work  and  thus  sup- 
port *  himself,  it  is  the  duty  of  the  guardians  to  compel  [*  530] 
him  to  work,  either  by  finding  work  for  him,  or  by  setting 
him  to  work  themselves.  Bomer,  J.,  has  extended  the  exception 
to  the  general  rule  so  far  as  really  to  destroy  the  rule.  In  the 
present  case  the  guardians  gave  relief  from  day  to  day,  and  they 
held  only  one  inquiry.  Some  of  the  men  were  relieved  for  as 
long  as  twelve  weeks  in  succession.  Such  cases  could  not  have 
been  cases  of  urgency.  The  decision  of  Eomer,  J.,  makes  the 
labour  test  nugatory.  A  man  would  only  have  to  come  to  the 
guardians  every  morning  and  say  he  was  starving,  and  then  he 
could  obtain  relief  without  doing  any  work  at  all. 

If  a  man  is  able  to  work,  he  is  not  entitled  to  relief  if  he  will 
not  work.  The  guardians  ought  not  to  be  compelled  to  prosecute 
such  a  man  at  the  expense  of  the  ratepayers.  The  first  instance 
of  the  use  of  the  expression,  "  sudden  and  urgent  necessity, "  in 
the  Poor  Law  Acts  is  in  sect  54  of  the  Poor  Law  Amendment 
Act,  1834,  which  requires  the  overseers  in  such  cases  to  give  tem- 
porary relief  in  kind,  not  in  money,  though  in  ordinary  cases  re- 
lief can  be  given  only  by  the  guardians.  If  a  man's  wages  were 
paid  only  once  in  a  fortnight,  the  guardians  might  give  him  tem- 
porary relief  pending  the  receipt  of  his  wages.  But  this  would 
rarely  be  necessary,  as  workmen  who  are  known  to  be  in  employ- 
ment can  generally  obtain  credit  from  tradesmen.  No  complaint 
is  made  of  the  relief  given  by  the  guardians  to  workmen  who 
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were  not  on  starike,  but  who  were  thrown  out  of  work  by  reason 
of  the  scarcity  of  coaL 

Under  the  Poor  Law  Acts  before  1834,  the  poor  were  divided 
into  two  classes  —  (1)  The  "impotent  poor,*  those  who  were 
unable  to  work.  The  remedy  provided  for  them  was  relief  in 
either  (a)  kind  or  (6)  money.  (2)  The  "able-bodied  poor,"  and 
they  again  were  divided  into  (a)  those  willing  to  work  and  (6) 
those  unwilling  to  work.  In  neither  of  these  cases  was  relief  pro- 
vided without  work.  If  possible,  work  was  to  be  found  for  a 
man  willing  to  work ;  if  work  could  not  be  found  the  guardians 
were  themselves  to  set  him  to  work,  and  to  pay  him  for  his 
labour.     Those  able-bodied  pereons  who  refused  to  work  were  to 

be  punished  as  "  rogues  and  vagabonds.  * 
[*  531]      *  [LiNDLEY,  M.  R  —  They  would  have  to  be  supported 
by  the  state.] 

But  only  on  bread  and  water.  In  the  report  of  Bex  v.  CoUett 
(1823),  2  B.  &  C.  324,  336  (see  pp.  9-13,  aiUe),  there  is  appended  a 
learned  note  by  the  reporters  giving  a  summary  of  the  provisions  of 
the  Poor  Law  Acts  prior  to  43  Eliz.  c.  2,  b^inning  with  22  Hen. 
VIII.  c.  12,  and  it  shows  that  the  above-mentioned  view  of  their 
provisions  is  accurate.  This  is  confirmed  also  by  the  resolutions  of 
the  Judges ;  Lambard's  Eirenarcha,  pp.  207  et  seq. ,  and  by  lUx  v. 
Inhabitants  of  Hyworth  (1763),  1  Str.  10;  RexY.  The  Justices  of 
the  North  Riding  of  Yorkshire,  3  Dow.  &  Ey.  510,  2  B.  &  C.  286; 
Rex  V.  Collett,  2  B.  &  C.  324,  3  Dow.  &  By.  582  (p.  1,  ante). 
Sect  1  of  43  Eliz.  a  2,  which  speaks  of  "  such  persons  .  .  .  hav- 
ing no  means  to  maintain  them,  as  use  no  ordinary  and  daily 
trade  of  life  to  get  their  living  by,"  cannot  apply  to  men  who 
wilfully  abstain  from  their  ordinary  work.  The  Act  22  Geo.  III. 
c.  83  (known  as  Gilbert's  Act),  was  in  foree  for  more  than  fifty 
yoarH.  It  was  found  that  it  led  to  farmers  giving  inadequate 
waj^'CH  to  their  labourers,  the  wages  being  supplemented  by  allow- 
an(um  out  of  the  rates.  This  was  one  of  the  reasons  which  led  to 
tho  paHHJng  of  the  Poor  Law  Amendment  Act  of  1834. 

In  Ut'x  v.  Vollett,  the  Court  declined  to  say  whether  pecuniary 
rolitif  could  1)0  given  to  able-bodied  persons  until  they  knew 
wlu'thiT  till*  oviu'WHTH  had  fulfilled  their  primary  duty  of  endeav- 
ourinj<  to  lind  iMnployniont  for  them.  In  the  present  case  the 
^uiinliiiiiH  did  not.  atton)})t  to  find  employment  for  the  men  before 
Kiviitf{  tlioiu  hilinf. 
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Sect.  3  of  the  Vagrancy  Act  (5  Geo.  IV.  c.  83),  vras  relied  on 
by  the  defendants  as  implying  that  a  man  who  wilfully  refuses  or 
neglects  to  work  may  become  chargeable  to  the  parish.  That 
section  is  only  a  definition  of  an  idle  and  disorderly  person,  and 
was  not  intended  to  make  such  an  alteration  of  the  law.  Down 
to  that  time  an  able-bodied  man  who  did  not  choose  to  work  could 
not  compel  the  overseers  to  relieve  him.  Sect  3  does  not  mean 
that  such  a  person  is  entitled  to  relief.  It  means  only 
that  it  is  a  criminal  offence  if  he  *  does  that  which  makes  [*  532] 
himself  or  his  family  chargeable  to  the  parisL 

The  Poor  Law  Amendment  Act,  1834,  did  not  alter  the  then 
existing  law  as  to  the  persons  entitled  to  relief.  It  had  become 
a  universal  practice  in  agricultural  districts  to  supplement  the 
labourers'  wages.  In  abolishing  that  practice  power  was  given  to 
the  overseers  or  guardians  to  delay  the  operation  of  the  regula- 
tions made  by  the  Poor  Law  Commissioners,  so  that  the  altera- 
tions might  be  made  gradually.  The  Commissioners  might  make 
different  regulations  in  different  unions.  This  was  a  temporary 
provision.  The  Legislature  said  in  effect,  the  law  is  right,  but 
it  has  been  administered  in  such  a  way  as  to  cause  abuses.  We 
wish  to  correct  these  abuses,  but  it  may  not  be  desirable  to  do  so 
all  at  once,  and  therefore  we  create  an  authority  with  a  discretion 
as  to  the  administration  of  the  law  in  different  places.  The  Act 
was  dealing  with  cases  in  which  there  was  a  right  to  relief,  and  it 
provided  for  its  administration.  The  intention  was  only  to  alter 
the  mode  of  administration. 

When  Article  1  of  the  Order  of  October  1.  1870,  speaks  of  "  able- 
bodied  person  requiring  relief, "  it  must  mean  applying  for  relief 
in  accordance  with  the  law,  not  demanding  it  as  a  right.  **  Sud- 
den and  urgent  necessity  "  does  not  of  itself  give  a  title  to  relief, 
though  it  is  to  be  taken  into  account  in  the  administration  of 
relief.  The  Order  of  October  29,  1870,  is  a  proviso  to  Article  6 
of  the  Order  of  October  1.  A  man  cannot  be  permitted  to  create 
"  sudden  and  urgent  necessity  "  for  himself  day  after  day  by  his 
own  conduct  Those  words  apply  only  to  the  mode  of  administer- 
ing relief  when  there  is  a  prior  title  to  relief.  The  relief  so  given 
is  to  be  temporary,  but  only  when  that  prior  title  exists. 

[LiNDLEY,  M.  R  —  It  is  to  be  given  in  kind,  not  in  money.] 

And  the  matter  is  to  be  brought  before  the  guardians  at  their 
next  meeting. 


26  BKLIEF  (of  the  ABLS-BODQD). 

With  regard  to  the  wives  and  children  of  the  strikers,  they 
have  under  the  poor  law  no  independent  right  of  relief  apart 
from  the  husband  and  father. 

[EiGBY,  L  J.  — Does  not  that  argument  involve  die  power  of  the 
husband  to  deprive  them  of  their  right  to  relief  ?] 
[*  533]  *  That  may  be  so  under  the  poor  law ;  but  as  regards 
children  that  power  is  taken  away  by  the  Prevention  of 
Cruelty  to  Children  Act,  1894  (57  &  58  Vict  a  41),  a  5,  sub-s. 
4  By  sect  56  of  the  Poor  Law  Act  of  1834  the  relief  is  deemed 
to  be  given  to  the  father;  but  the  point  does  not  arise  in  this  case, 
because  there  is  no  mention  of  relief  having  been  given  to  any 
wife  or  children  apart  from  the  man.  The  only  way  in  which 
the  wife  and  children  come  in  is  by  increasing  the  relief  given 
to  the  man.  There  is  a  provision  in  the  Act  of  Elizabeth  as  to 
children;  but  that  is  only  for  setting  to  work  the  children  of 
parents  not  able  to  maintain  them.  It  may  be  that  children 
under  a  certain  age  might  be  treated  as  impotent  poor,  though  that 
would  be  contrary  to  the  fact  in  some  cases. 

[Vaughan  Williams,  L  J.  — In  Heg.  v.  Islington  Union  (1862), 
31  L  J.  M.  C.  233,  3  B.  &  S.  46,  it  was  held  that  relief  given  to 
a  child  over  sixteen,  under  sect  56  of  the  Act  of  1834,  was  not 
relief  given  to  the  parent  ] 

With  regard  to  the  remedy,  the  right  of  ratepayers  at  the  suit 
of  the  Attorney-General  to  come  to  the  Court  of  Chancery  for  an 
injunction  to  restrain  an  improper  application  of  the  poor-rates  is 
well  settled.  Attorney-General  v.  Wilkinson  (1859),  28  L  J.  CL 
392;  Attorney-General  v.  Southampton  Union,  17  Sim.  6;  At- 
torney-General V.  Compton,  1  Y.  &  C.  Ch.  417,  426 ;  and  see  Beg. 
V.  Stewart  (1840),  12  A.  &  K  773,  777,  and  Attorney-General  v. 
West  Ilartlejyool  Improvement  Commissioyiers,  L.  R  10  Eq.  152, 
158. 

It  may  l)c  said  that  the  proper  remedy  of  the  ratepayers  is  under 
sects.  33  to  36  of  the  Poor  Law  Amendment  Act,  1844  (7  &  8 
Vict  c.  101);  that  they  ought  to  have  objected  to  the  guardians' 
accountH  before  the  auditor;  and  that,  if  they  were  aggrieved  by 
his  d(!(;iHion,  tli(iy  oii^lit  to  have  applied  to  the  Queen's  Bench 
Divittion  for  a  writ  of  certiorari,  or  to  have  appealed  to  the  Local 
Oovernnuint  Board.  But  the  guardians  would  not  be  necessary 
pnrtic'H  to  tliewi  proneiulin^^H,  and  the  statute  provides  no  means 
for  the  viva  voce  exainiuulion  of  witnesses.      Neither  certiorari 
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nor  an  appeal  to  the  Local  Government  Board  would  be 
an  apt  remedy  in  a  case  of  this  *  kind.  Those  remedies  [*  534] 
do  not  take  away  the  right  of  the  Court  of  Chancery  to 
interfere  by  injunction  where  there  is  a  great  question  of  principle 
involved.  The  plaintiffs  ask  the  Court  to  state  the  law  for  the 
guidance  of  the  tribunal  which  has  to  deal  with  the  administra- 
tion of  the  poor-rate. 

Sir  Edward  Clarke,  Q.  C. ,  Swinfen  Eady,  Q.  C.  j  and  Alexander 
Glen,  for  the  guardians.  —  It  is  the  duty  of  the  guardians  to  give 
relief,  and  if  they  find  persons  in  actual  want  of  money  and  food 
it  is  not  for  them  to  inquire  into  the  causes  of  the  destitution. 
The  scheme  and  policy  of  the  poor  law  is  that  destitution  must  be 
relieved,  and  if  the  guardians  refused  to  grant  relief  and  the  des- 
titution resulted  in  fatal  consequences,  they  would  be  indictable 
for  manslaughter;  and  apart  from  any  question  of  manslaughter, 
if  a  relieving  officer  refuses  to  grant  relief  in  a  case  of  sudden  and 
urgent  necessity,  he  is  guilty  of  a  criminal  offence.  Clarke  v. 
Jodin  (1873),  27  L.  T.  762,  21  W.  R  294  The  relief  of  the 
poor  and  the  punishment  of  vagrants  go  side  by  side;  but  that 
punishment  can  only  be  inflicted  if  a  man  has  actually  become 
chargeable  on  the  rates.  If  the  relief  is  required  it  must  be  given, 
and,  if  the  circumstances  are  such  that  the  man  requiring  relief 
might  have  avoided  the  necessity  if  he  chose  to  work,  then  he  is 
punished.  Here,  every  case  in  which  relief  was  given  was  dealt 
with  individually,  and  it  was  ascertained  that  the  applicants  for 
relief  were  in  a  state  of  starvation  or  semi -starvation.  If  the  re- 
lieving officer  found  the  women  and  children  without  food  he 
could  not  refuse  the  relief  because  the  man  whose  duty  it  was  to 
maintain  them  would  not  work.  Nor  could  he  refuse  relief  to  the 
man  himself.  The  only  remedy  was  to  prosecute  him  under  the 
Vagrancy  Acts.  There  is  nothing  in  the  Poor  Law  Acts  which 
throws  upon  the  guardians  the  burden  of  deciding  whether  an 
applicant  for  relief  is  acting  reasonably  in  not  taking  the  employ- 
ment offered  him. 

[Vaughan  Williams,  L.  J.  — Must  not  the  guardians  satisfy 
themselves,  not  only  that  the  applicant  for  relief  is  without  food, 
but  also  that  he  is  without  the  means  of  getting  it?  Why 
should  any  distinction  be  drawn  between  money  and 
•work,  which  will  equally  get  him  food?  Tawney's  [*  535] 
Case  (1703),  Bott  12,  16  Vin.  Abr.  tit.  "Poor  (A),"  p. 
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419,  shows  that  there  may  be  an  indictment  for  granting  relief 
unnecessarily  as  well  as  for  refusing  relief.] 

The  Statute  of  Elizabeth  aflfords  no  justification  for  any  distinc- 
tion between  able-bodied  persons  who  can  get  work  and  able- 
bodied  persons  who  cannot;  but  it  provides  that  if  they  have  no 
means  to  maintain  themselves  they  shall  be  set  to  work,  and  the 
setting  to  work  implies  relief.  Then,  if  a  man  declines  his  task, 
he  may  be  prosecuted.  "  Having  no  means  "  signifies  not  having 
money  or  money's  worth ;  it  does  not  mean  not  having  the  possi- 
bility of  obtaining  the  means.  Re^g,  v.  Mabbett  (1851),  5  Cox  C. 
C.  339;  Reg.  v.  Chandler  (1855),  6  Cox  C.  C.  519.  The  whole 
substance  of  the  law,  as  it  at  present  exists,  is  contained  in  sect. 
52  of  the  Act  of  1834.  That  section  does  not  alter  the  obligation 
to  provide  for  destitute  people,  but  it  empowers  the  Poor  Law 
Commissioners,  now  represented  by  the  Local  Government  Board, 
to  make  provisions  for  the  regulation  of  the  relief  to  be  given, 
and  under  this  section  the  orders  of  1870  have  been  made  with  a 
view  to  provide  for  cases  of  sudden  and  urgent  necessity.  The 
facts  established  here  are  that  a  large  number  of  persons  were  re- 
lieved, many  of  whom  were  not  on  strike  themselves  but  were 
thrown  out  of  work  by  the  coal  strike.  Then,  also,  it  is  said  that 
a  large  number  of  the  persons  relieved  were  out  of  work,  but  could 
nr)t  i^iit  work ;  but  it  is  not  shown  that  any  single  man  on  strike 
CAiwUl  have  obtained  work,  though  no  doubt  all  of  them  together 
could  have  done  so.  The  plaintiffs  have  failed  to  prove  a  single 
limtanco  in  which  relief  has  been  given  to  a  man  who  was  offered 
w(^rk  and  refused  it.  Is  it  to  be  said  that,  unless  a  man  goes  to 
work  in  the  face  of  the  protests  of  his  fellow-workmen,  and  in  the 
tiiVM  of  the  risk  of  the  others  declining  to  work  with  him,  he  is 
not  to  bn  rnliuvod?  The  workhouse  was  full,  and  stone-yards  had 
Ui  U)  nHtabliHiu'd  in  order  that  the  labour  test  might  be  applied, 
hut\  it  in  not  for  the  Court  to  say  whether  this  has  been  done  on 
loo  liu|(ii  a  Hculo;  nor  is  it  for  the  Court  to  inquire  into  the  cir- 

ciiniMtnncnH  of  each  man  who  is  relieved.  The  Court  has 
(♦  MWl)  *  not  tho  machinery  for  determining  these  questions,  and 

tliii  Act  of  1844  provides  full  remedies  for  the  aggrieved 
frifjipfiycirt.  Tho  object  of  the  poor  law  legislation  was  to  give 
v/ry  U\UV'  powcrn  to  tho  Commissioners,  and  if  the  ratepayers  are 
/lio.wiliMDnil  wilh  tho  luhninistration  of  the  parish  funds  they  are 
mIIowimI  In  Hllond  thn  audit  and  object  to  the  accounts,  and  then 
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there  is  an  appeal  from  the  auditor  to  the  Commissioners,  now  the 
Local  Government  Board,  who  have  a  special  knowledge  of  these 
questions  and  special  machinery  for  determining  them.  They 
receive  reports  from  their  district  inspector,  who  may  be  consulted 
by  the  guardians,  and  in  this  case  the  inspector  constantly  advised 
the  guardians  as  to  what  were  cases  of  sudden  and  urgent  neces- 
sity and  as  to  the  nature  of  the  relief  to  be  granted.  The  remedy 
by  certiorari  was  also  open  to  the  ratepayers,  but  that  remedy  is 
obviously  inferior  to  an  inquiry  by  the  Local  Government  Board. 
The  cases  in  which  this  Court  has  interfered  were  all  cases  in 
which  the  fund  was  being  used  not  for  poor  relief  at  all  but  for 
some  absolutely  extraneous  purpose.  No  case  can  be  found  in 
which  this  Court  has  interfered  on  the  ground  that  relief  has  been 
improperly  granted. 

[Vaughan  Williams,  L.  J.,  referred  to  Wise's  Case  (1670), 
Ventr.   69;  Rex  v.    Winship  (1770),   5  Burr.   2677.] 

The  fact  that  full  remedies  are  prescribed  by  statute  is  by  im- 
plication an  exclusion  of  the  jurisdiction  of  the  Court 

[Vaughan  Williams,  L.  J.  —  Do  you  suggest  that  the  power  of 
indictment  is  taken  away  by  the  modern  statutes  ?] 

The  Court  of  Queen's  Bench  has  always  exercised  jurisdiction 
over  cases  relating  to  poor  relief,  and  orders  have  been  quashed  in 
cases  where  the  order  does  not  show  the  title  of  the  applicant  to 
relief ;  but  where  the  order  is  sufficient  on  the  face  of  it  the  Court 
does  not  interfere. 

[Vaughan  Williams,  L.  J.,  referred  to  Begi.  v.  Nervton  and 
Llanidloes  Union  (1864),  28  J.  P.  725.  Cited  in  Ashcroft's  Eng- 
lish  Poor  Law  System,  ed.  1888,  p.  140  n.i 

*  There  is  no  jurisdiction  to  grant  an  injunction ;  and  if  [*  537] 
the  Court  has  no  power  to  grant  an  injunction  it  ought  not 
to  make  a  declaration.  Orand  Junction  Waterworks  Co.  v.  Hamp- 
ton Urban  Council  (1898),  2  Ch.  331 ;  Barraclough  v.  Brown 
(1897),  A.  C.  615,  623.  Moreover,  by  sect.  4  of  the  Poor  Law 
Audit  Act  of  1848,  a  power  of  dispensation  is  conferred  upon  the 
Local  Government  Board  in  cases  of  illegal  payments,  where  they 

1  It  appeared  from  an  examination  of  and  a  snbseqnent  motion  for  a  rule  nisi  was 

the  record  that  in  1864  a  rule  nisi  was  refused.    This  information  was  obtained 

granted,  apon  the  application  of  a  female  from    a   statement  made   bj  Yacohan 

paaper,  for  a  mandamus  to  the  guardians  Williams,  L.  J.     The  reporter  has  en- 

to  administer  all  necessary  relief  to  her,  deavoured,  bat  withont  success,  to  see  the 

but  the  rule  was  subsequently  discharged,  record. 
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have  been  made  under  such  circumstances  as  to  make  it  fair  and 
equitable  that  they  should  be  borne  by  the  rates;  and,  if  the 
Court  grants  an  injunction  in  this  case,  it  will  be  depriving  the 
Board  of  their  power  of  dispensation  under  this  section.  Even  a 
declaration  ought  not  to  be  made,  since  it  is  inexpedient  to  at- 
tempt to  transfer  the  discretion  of  the  Board,  who  are  the  best 
Judges  of  questions  of  this  kind. 

In  Rex  V.  Collett,  2  B.  &  C.  324,  relief  had  apparently  been 
given  to  able-bodied  men  without  setting  them  to  work,  and  the 
question  was  left  open  whether  this  was  legal.  In  the  present 
case  the  guardians  did  set  the  men  to  work.  By  the  Act  of  9 
Geo.  L  c.  7,  8.  4,  workhouses  were  established  for  the  first  time. 
Indoor  relief  was  made  compulsory.  If  a  man  would  not  go  into 
the  house  he  was  put  out  of  the  '''  collections. "  That  Act  was  in 
force  for  twenty  years.  Then  came  Gilbert's  Act,  22  Geo.  III.  c. 
83,  which  was  not  compulsory,  but  was  adopted  in  many  par- 
ishes. By  sect  31  of  that  Act  a  duty  was  imposed  on  guardians 
to  prosecute  an  able-bodied  man  who  would  not  work,  and  if  they 
failed  to  discharge  that  duty  they  were  themselves  liable  to  prose- 
cution. No  such  compulsion  of  the  guardians  exists  now.  But 
there  is  now  an  absolute  rule  that  no  outdoor  relief  is  to  be  given 
to  any  person  who  is  in  receipt  of  wages.  By  sect  35  of  that  Act 
if  any  poor  person  complained  that  the  guardians  had  refused  him 
proper  relief  the  justices  were  to  inquire  into  his  case,  and 
[*  538]  if  they  found  that  he  ought  *  to  be  relieved,  they  could 
order  the  overseers  to  relieve  him.  If  he  was  in  want 
through  his  own  fault  the  justices  could  send  him  to  prison. 

Seot.  52  of  the  Poor  Law  Amendment  Act,  1834,  was  a  new 
departure.  By  it  outdoor  relief  was  recognised,  but  it  was  placed 
entirely  under  the  control  of  the  Poor  Law  Commissionera  The 
duty  of  the  guardians  to  set  able-bodied  men  to  work  remains. 
But  regard  is  to  be  had  to  the  usage  of  years,  with  the  knowledge 
of  which  the  Legislature  made  a  fresh  enactment  The  existing 
practice  was  recognised,  though  it  was  treated  as  an  abuse,  and 
the  remedy  was  not  to  be  applied  at  once  universally.  The  Com- 
missioners were  empowered  to  make  different  orders  for  different 
parishes  or  unions.  The  proviso  at  the  end  of  sect  52  means  that 
if  the  guardians  depart  from  the  regulations  of  the  Commissioners, 
and  they  report  the  departure  to  the  Commissioners  within  fifteen 
days,  and  the  Commissioners  approve  of  it,   that  departure   (if 
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otherwise  lawful)  shall  not  be  unlawful  by  reason  of  the  breach 
of  the  regulations. 

[Vaughan  Williams,  L.  J. — If  the  thing  is  unlawful  inde- 
pendently of  the  breach  of  the  regulations,  it  cannot  be  legalised 
by  the  Commissioners.] 

It  is  submitted  that  able-bodied  men  out  of  work  were  always, 
and  still  are,  entitled  to  relief,  if  they  have  a  reasonable  excuse 
for  not  working.  In  order  to  disentitle  them  to  relief  there  must 
be  a  wilful  refusal  or  neglect  to  work.  If  there  is  a  reasonable 
excuse  the  refusal  or  neglect  is  not  wilful.  The  guardians  are  not 
bound  now  to  prosecute  a  man  who  will  not  work ;  they  have  a 
discretion,  and  they  are  entitled  to  consider  the  probability  of 
obtaining  a  conviction.  They  would  have  to  prove  that  the  man 
could  have  obtained  work  on  reasonable  terms  —  not  on  any  terms 
that  any  one  might  choose  to  offer.  Flannagan  v.  Bishopwear- 
mouth  Overseers  (1857),  27  L  J.  M.  C.  46.  If  a  man  is  found  to 
be  destitute  (from  whatever  cause)  the  guardians  ought  to  relieve 
him.  If  then  he  is  able-bodied  and  capable  of  maintain- 
ing himself  and  his  family,  the  guardians  should  *  prose-  [*  539] 
cute  him,  if  it  is  expedient  to  do  so.  It  would  have  been 
impossible  to  prosecute  thousands  of  colliers  who  were  on  strike. 
There  is  a  distinction  between  the  ordinary  pauperism  of  a  dis- 
trict, and  a  sudden  emergency  caused,  e.g.,  by  a  great  strike. 
Sufficient  workhouse  accommodation  must  be  provided  for  the 
average  number  of  paupers,  but  outdoor  relief  may  be  given  in 
such  cases  of  emergency.  The  scheme  of  the  Acts  and  orders  is 
to  relieve  all  destitute  persons;  but,  in  order  to  prevent  imposi- 
tion and  to  keep  down  the  rates,  a  labour  test  is  required  The 
provisions  of  the  order  of  October  29,  1870,  have  been  complied 
with  in  the  present  case.  The  guardians  have  done  exactly  what 
they  were  bound  to  do  under  the  Acts  and  orders. 

The  declaration  for  which  the  plaintiffs  ask  is  not  a  declaration 
of  right  within  the  meaning  of  the  Eules  of  the  Supreme  Court, 
1883,  Order  xxv. ,  r.  5.  That  rule  was  not  intended  to  enable  the 
Court  to  decide  an  abstract  question  of  law,  but  only  to  declare  a 
right  inter  partes.     Barraclough  v.  Brown  (1897),  A.  C.  615. 

Neville,  Q.  C,  in  reply.  —  The  labour  test  is  a  condition  of 
relief  under  the  Act  of  1834. 

The  class  of  persons  entitled  to  relief  must  still  be  determined 
by  the  Act  43  Eliz.  c.  2 ;  it  has  not  been  enlarged  by  any  subse- 
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quent  statute  and  cannot  be  enlarged  by  any  orders  of  the  Com- 
missioners. Sect.  105  of  the  Act  of  1834  provides  that  the 
legality  of  orders  of  the  Commissioners  may  be  determined  by  the 
Court  of  Queen's  Bench  by  means  of  a  certiorari.  An  overseer  is 
accountable  for  the  application  of  the  rates  to  statutable  purposes 
as  defined  by  the  Statute  of  Elizabeth.  Beg.  v.  Stewart,  12  A.  & 
K  777.  There  is  an  obvious  distinction  in  that  Act  between 
able-bodied  persons  who  can  obtain  work  and  will  not  work  and 
able-bodied  persons  who  cannot  obtain  work.  The  former  were 
never  entitled  to  relief.  They  are  not  without  the  means  of 
maintaining  themselves  and  their  families,  when  they  can  have 
work  if  they  choose  to  do  it  The  guardians  would  not  be  liable 
to  prosecution  for  manslaughter  in  case  of  the  death  of  a  person 

whom  they  were  not  legally  bound  to  relieve. 
[*  540]       *[  Lindley,  M.  R  —  Suppose  work  were  offered  on  terms 

which  no  human  being  would  accept  ?] 
It  is  admitted  that  work  was  ofiFered  to  the  strikers  at  wages 
sufficient  to  maintain  them  and  their  families.  Bex  v.  Collett, 
2  B.  &  C.  324,  339,  shows  that  it  is  sufficient  if  work  is  found 
for  a  man  in  soiiie  way.  It  is  said  that  the  plaintiffs  ought  to 
have  applied  to  the  Local  Government  Board.  But  the  proper 
tribunal  to  decide  an  important  question  of  law  is  the  High  Court. 
And  any  relief  given  by  the  Local  Government  Board  would  be 
inadequate.  Application  to  them  could  not  be  made  until  the 
money  had  been  raised  and  expended.  And,  if  so,  how  could  the 
money  be  got  back  again?  There  might  not  be  a  man  of  sub- 
stance among  the  guardians.  And  no  one  would  desire  to  ruin  an 
individual  guardian.  The  better  course  is  to  obtain  the  opinion 
of  the  Court  on  the  question  of  legality  beforehand.  The  rates  are 
a  quasi  trust  fund  and  the  Attorney-General  is  the  proper  person 
to  sue  to  prevent  their  being  misapplied.  The  plaintitis  sought 
to  restrain  the  guardians  from  collecting  and  illegally  applying 
the  rates.  The  plaintiffs  failed  to  obtain  an  interlocutory  injunc- 
tion, though  they  applied  for  it,  and  before  the  trial  the  money 
had  been  raised  and  spent.  At  the  trial  the  plaintiffs  did  not 
press  for  an  order  for  restitution ;  they  asked  only  for  the  declara- 
tion of  right.  But  for  the  purpose  of  costs  the  Court  had  to 
decide  whether  the  plaintiffs  were  right  in  bringing  the  action. 
RoMER,  J. ,  held  that  they  were  wrong,  and  this  Court  has  now  to 
say  whether  that  decision  was  right.      The  Local   Government 
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Board  have  power  to  absolve  from  the  consequences  of  their  ille- 
gal acts  persons  whom  they  may  think  ought  not  to  suffer  for 
those  acts.  But  this  would  not  be  an  answer  to  a  motion  for  an 
injunction  to  restrain  the  commission  of  such  acts. 

Cut,  adv.  vult. 

1900.  March  6.  Lindley,  M.  R  — Under  the  Poor  Law  Stat- 
utes passed  before  1834,  the  only  persons  entitled  to  relief  out  of 
the  poor-rates  were  those  described  in  the  43  Eliz.  c.  2, 
*  under  three  heads  — namely,  (1)  the  children  of  parents  [*  541] 
unable  to  keep  and  maintain  them ;  (2)  such  persons  who, 
having  no  means  to  maintain  themselves,  used  no  ordinary  and 
daily  trade  of  life  to  get  their  living  by ;  (3)  the  lame,  impotent, 
old,  blind,  and  such  others  as  were  poor  and  not  able  to  work. 
The  first  two  of  these  classes  were  to  be  relieved  by  being  set  to 
work.  The  third  alone  were  to  be  relieved  without  work.  Omit- 
ting children,  and  speaking  only  of  adults,  the  older  statutes  drew 
a  broad  distinction  between,  first,  the  impotent  poor,  that  is,  the 
poor  unable  to  work,  who  were  to  be  relieved  without  work,  and 
secondly,  the  able-bodied  poor,  that  is,  poor  able  to  work  but  un- 
able to  maintain  themselves.  These  were  to  be  relieved,  but  only 
by  being  set  to  work.  If  a  poor  person  able  to  work,  and  for 
whom  work  was  found  by  the  parish  authorities,  would  not  work, 
he  became  liable  to  imprisonment  under  sect.  2  of  the  Statute  of 
Elizabeth  and  the  subsequent  Vagrancy  Acts ;  but  I  can  find  noth- 
ing in  the  statutes  before  1834  which  entitled  an  able-bodied  per- 
son having  the  means  of  supporting  himself  to  obtain  relief  from 
the  parish  authorities  by  being  set  to  work  or  otherwise.  On  the 
other  hand,  orders  for  the  relief  of  poor  persons  were  constantly 
quashed  on  the  ground  that  they  were  not  stated  to  be  impotent 
A  poor  person  able  to  work,  and  able  to  procure  work,  might 
become  chargeable  to  the  parish  by  refusing  to  work  so  long  as  to 
become  physically  unable  to  work,  or  by  reducing  his  wife  and 
children  to  such  a  state  as  to  render  them  chargeable  to  the  parish. 
If  he  did  this  he  would  force  himself  and  them  on  the  rates  and 
be  punishable  under  the  Vagrancy  Acts.  This  is  the  true  ex- 
planation of  the  language  used  in  the  Vagrancy  Act,  1824,  sect  3. 
It  says,  "  Every  person  being  able  wholly  or  in  part  to  maintain 
himself  or  herself  or  his  or  her  family  by  work  or  by  other  means, 
and  wilfully  refusing  or  neglecting  so  to  do,  by  which  refusal  or 

VOL.  XXIII. —3 
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neglect  he  or  she,  or  any  of  his  or  her  family  whom  he  or  she 
may  be  legally  bound  to  maintain,  shall  have  become  chaigeable 
to  any  parish  .  .  .  shall  be  deemed  an  idle  and  disorderly 
person,*  and  be  liable  to  imprisonment  The  penalty  here  in- 
flicted is  for  a  wrong  done  by  the  person  imprisoned;  and   the 

wrong  done  is  by  becoming  chargeable  or  by  rendering 
[*  542]  *  others  whom  he  ought  to  support  chargeable  on  the  rates 

when  he  had  no  justification  for  so  doing.  It  would  be 
an  entire  perversion  of  this  section  to  construe  it  as  entitling  an 
able-bodied  man  who  could,  if  he  would,  support  himself  to  re- 
lief of  any  kind  by  the  parish  authorities.  He  could  demand  no 
relief  in  food  or  work  from  them  if  he  could  obtain  work  and 
could  support  himself  and  his  family  without  their  assistance. 
This  conclusion  as  to  the  effect  of  the  older  poor  laws  is  based 
upon  a  careful  perusal  of  them,  and  upon  what  is  to  be  found  in 
digests  and  treatises,  and,  in  particular,  upon  the  resolutions  8,  9, 
and  10,  of  the  Judges  in  Lambard's  Eirenarcha,  pp.  207-209, 
which  I  regard  as  an  extremely  valuable  exposition  of  the  law  by 
persons  thoroughly  well  acquainted  with  it  and  its  working  in 
and  shortly  after  the  reign  of  Elizabeth.  I  have  not  succeeded  in 
finding  any  judicial  interpretation  of  the  words,  "  Such  persons, 
married  or  unmarried,  having  no  means  to  maintain  them,  as  use 
no  ordinary  and  daily  trade  of  life  to  get  their  living  by. '  These 
are  the  words  used  in  sect  1  of  the  Statute  of  Elizabeth  to  de- 
scribe the  class  of  able-bodied  poor  able  to  procure  work.  It  must 
be  borne  in  mind  that  the  poor  laws  have  nothing  to  do  with  the 
regulation  of  labour.  That  was  provided  for  by  other  statutes 
relating  to  labourers  and  artificers.  The  poor  laws  impose  on  the 
comparatively  well-to-do  the  duty  of  supporting  those  who  by 
r(5a«()n  of  their  poverty  cannot  maintain  themselves.  This  being 
no,  tlio  inability  to  maintain  himself  which  justifies  an  able- 
Unl'ml  man  in  requiring  relief  from  the  poor  law  authorities  must, 
I  ftppn^luMid,  be  a  real  actual  inability  to  support  himself  on  any 
t^^niiH  with  which  he  can  in  fact  comply,  and  which,  as  between 
hi  111  and  tlio  ratepayers,  do  not  justify  him  in  refusing  to  support 
hliiiMnlf.  Ho  cannot,  in  my  opinion,  lawfully  justify  such  a  re- 
t\\m\  on  tlio  ground  that  he  cannot  obtain  work  on  terms  which, 
iiM  U^immi  him  and  his  employer,  he  considers  reasonable.  What 
Im  fi  rrim(»nablo  agreement  for  a  man  to  enter  into  is  one  thing; 
MfUtd  in  n  nmHonablo  justification  for  a  man  compelling  others  to 
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support  him  is  quite  another  thing;  but  it  is  the  latter  alone 

which  the  poor  law  authorities  ought  to  consider.     This 

is  a  matter  of  the  utmost  importance  in  the  *  present  case,  [*  543] 

and,  indeed,  in  all  cases  in  which  work  can  be  obtained 

on  terms  which  will  enable  a  man  to  support  himself  and  his 

family,  but  which  he  will  not  aocept,  because  he  prefers  to  stand 

oat  in  the  hope  of  obtaining  better  terms  than  those  offered  him« 

The  short  effect  of  the  j^oor  laws  before  1834,  I  understand  to 
have  been  as  follows :  (1)  No  one  who  was  starving  could  be  law- 
fully refused  relief,  whether  he  was  in  that  state  by  his  own  fault 
or  not ;  (2)  poor  persons  physically  unable  to  work  were  entitled 
to  relief  out  of  the  rates  without  being  set  to  work ;  (3)  poor  per- 
sons physically  able  to  work,  but  who  could  not  obtain  work, 
were  entitled  to  relief  by  having  work  found  for  them  at  the  ex- 
pense of  the  ratepayers,  if  no  other  work  could  be  found ;  (4)  poor 
persons  physically  able  to  work  were  not  entitled  to  relief  in  any 
other  way ;  (5)  but  poor  persons  able  to  work  and  able  to  procure 
it  might,  by  refusing  to  work,  become  so  weak  as  to  be  no  longer 
able  to  work,  in  which  case  they  became  entitled  to  relief  out  of 
the  rates  and  at  the  same  time  liable  to  imprisonment  This  was 
an  anomaly,  for  it  enabled  a  person  to  obtain  a  legal  advantage 
by  his  own  wrongdoing.  The  anomaly  was  justified  on  grounds 
of  humanity.  The  penalty  for  refusing  to  work  was  imprison- 
ment, not  death  by  starvation.  Under  various  statutes  passed  in 
the  reign  of  George  III.,  namely,  22  Gea  IIL  c.  83,  ss.  29-35 
(Gilbert's  Act) ;  36  Geo.  III.  c.  23,  s.  1 ;  55  Geo.  III.  c.  137,  s. 
3;  59  Geo.  IIL  c.  12,  s.  2,  outdoor  relief  was  authorised  to  be 
given  to  able-bodied  poor  who  could  not  support  themselves  and 
families.  But  even  when  these  Acts  were  in  force,  and  abused  as 
they  were,  I  do  not  find  that  they,  or  any  decisions  upon  them, 
authorised  relief  to  able-bodied  poor  who  could  support  themselves 
and  their  families  if  they  chose  to  do  so.  Rex  v.  Inhabitants  of 
ffyworth,  1  Sir.  10,  shows  that  before  these  Acts  no  relief  could 
be  lawfully  given  to  such  persons,  and  Hex  v.  Collett,  2  B.  &  C. 
324,  decided  in  1823,  proceeded  on  the  supposition  that  the  law 
in  this  respect  remained  unaltered,  though  the  mode  of  relieving 
able-bodied  poor  who  could  not  obtain  work  was  left  undecided. 

By  the  Act  of  1834  (4  &  5  Will.  IV.  c.  76),  the  poor 
law  was  *  very  greatly  improved.      Boards  of  guardians  [*  544] 
were  formed  and  a  Central  Poor  Law  Board  was  created 
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with  very  large  powers  of  administration.  But,  large  as  those 
powers  are,  I  cannot  find  anything  in  the  Act  of  1834,  or  in  any 
later  Act,  which  has  enlarged  the  class  of  persons  entitled  to  relief 
under  the  former  statutes.  I  can  find  no  section  which  entitles 
able-hodied  persons  to  support  out  of  the  rates,  if  they  can  obtain 
work  and  can  support  themselves  and  their  families,  if  they 
choose  to  do  so.  Sect.  54  of  the  Act  of  1834  authorises  overseers 
to  give  temporary  relief,  but  not  money,  in  cases  of  "  sudden  and 
urgent  necessity. "  The  object  of  this  section  is  to  enable  over- 
seers to  act  without  reference  to  the  guardians  in  cases  which  ad- 
mit of  no  delay.  The  same  section  authorises  justices  to  order 
medical  relief  in  case  of  sudden  and  dangerous  illness.  This  sec- 
tion has  no  immediate  bearing  on  the  question  which  has  to  be 
decided  on  this  appeal,  and  would  not  require  further  notice,  ex- 
cept for  the  contention  that  the  case  before  us  was  one  of  urgent 
necessity.     I  will  examine  this  contention  presently. 

Having  ascertained  the  classes  of  persons  entitled  to  relief  under 
the  Poor  Law  Statutes,  it  is  necessary  to  discover  whether  the 
Local  Government  Board  can  authorise  relief  to  be  given  to  per- 
sons not  entitled  to  demand  it,  and  to  what  extent  this  power,  if 
it  exists,  can  be  exercised.  The  powers  of  the  Local  Government 
Board  (who  now  represent  the  Poor  Law  Commissioners)  are  very 
large  and  must  be  carefully  examined.  The  enactments  which 
confer  special  powers  upon  them  relating  to  this  subject  are  4  &  5 
Will.  IV.  c.  76,  ss.  15,  42,  52,  and  105,  and  11  &  12  Vict  c.  91, 
8.  4,  amended  by  29  &  30  Vict.  c.  113,  s.  5.  Sect.  15  of  4  &  5 
Will.  IV.  c.  76,  clearly  confers  no  power  to  grant  relief  to  any 
person  not  entitled  to  relief  under  the  Poor  Law  Statutes.  It  is 
in  express  terms  confined  to  the  administration  of  relief  according 
to  those  statutes,  and  there  is  a  remarkable  provision  at  the  end  of 
the  section  to  guard  against  the  supposition  that  anything  in  the 
Act  itself  should  enable  the  Commissioners  to  interfere  in  any 
individual  case  for  the  purpose  of  ordering  relief.     Sect  42  re- 

latcm  to  regulations  to  be  observed  in  workhouses,  and  has 
[*  545]  no  direct  bearing  *  on  this  case.     This  section  in  no  way 

authoriw^fl  relief  to  be  given  to  persons  not  entitled  to  it 
by  law,  Hi'.ct.  52  is  more  important,  for  it  relates  to  outdoor 
mVmt,  and  ^mvch  tin'  (/onitnisaioners  very  wide  powers.  But  here, 
ft^'jiin,  tlM\y  arn  r(^'^^rirt(Ml  to  making  regulations  declaring  "to 
what  itxUtut  and  for  what  period  the  relief  to  be  given  to  able- 
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bodied  persons  or  to  their  families  in  any  particular  parish  or 
union  may  be  administered  out  of  the  workhouse.'*  This  lan- 
guage assumes  that  the  persons  referred  to  are  entitled  to  relief, 
and  enables  rules  to  be  made  for  their  relief  out  of  the  workhouse, 
instead  of  in  it.  But  I  cannot  read  this  section  as  empowering 
the  Commissioners  to  order  relief  to  be  given  to  persons  not  en- 
titled to  relief  at  all  under  the  statutes  relating  to  the  poor.  Sect 
52,  like  the  others  already  noticed,  gives  powers  of  administering 
those  laws,  but  confers  no  power  to  alter  them.  That  section 
enacts  that  relief  given  contrary  to  the  regulations  shall  be  deemed 
unlawful  and  shall  be  disallowed  in  the  accounts,  but  the  section 
contains  a  proviso  enabling  the  local  authorities  to  depart  from 
the  regulations  of  the  Commissioners  in  cases  of  emergency,  and 
authorises  the  Commissioners  to  approve  of  such  a  departure,  and 
any  relief  so  given  and  approved  "  if  otherwise  lawful "  is  not  to 
be  deemed  unlawful  or  to  be  disallowed.  So  that  even  in  cases  of 
emergency  no  relief  can  be  lawfully  given  except  to  persons  en- 
titled to  it  under  the  poor  law  statutes.  The  recital  at  the  com- 
mencement of  sect.  52  of  4  &  5  Will.  IV.  c.  76,  refers  to  the  abuse 
of  the  powers  to  grant  outdoor  relief  conferred  by  the  statutes  of 
George  IIL ,  to  which  1  have  already  referred.  But,  bearing  them 
in  mind,  and  attending  as  we  ought  to  the  recital  (which,  I  am 
sorry  to  say,  is  omitted  from  the  last  edition  of  the  revised  stat- 
utes), I  cannot  arrive  at  the  conclusion  that  the  Commissioners 
appointed  under  4  &  5  "Will.  IV.  c.  76,  to  carry  out  the  improve- 
ments made  by  it  are  empowered  to  extend  the  scoidc  of  the  poor 
law  statutes,  and  their  application  to  persons  not  entitled  to  relief 
under  them.  This  general  conclusion,  arrived  at  from  a  study  of 
the  language  of  the  sections  referred  to,  is  strengthened  by  sect. 
105,  which  prohibits  the  removal  of  illegal  rules  by  a  certiorari 
into  any  Court  except  the  Queen's  Bench.  This  shows 
•that  the  Commissioners  have  no  legislative  as  distin-  [*546] 
guished  from  administrative  power.  If  further  authority 
for  this  proposition  is  wanted  it  is  to  be  found  in  Waddington  v. 
CUy  of  London  Union  (1858),  E.  B.  &  E.  370,  399-400,  where  a 
retrospective  rate,  alleged  to  have  been  authorised  by  regulations 
made  by  the  Commissioners,  was  held  illegal. 

I  pass  now  to  another  statute,  which  goes  further  than  any  to 
which  I  have  yet  referred :  I  mean  the  Poor  Law  Audit  Act,  1848, 
s.  4,  relating  to  the  audit  of  poor  law  accounts.     Under  this  Act 
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an  unlawful  expenditure  properly  disallowed  by  the  auditor  may, 
nevertheless^  be  allowed  by  the  Commissioners  on  an  appeal  from 
his  decision.  If  the  Commissioners  find  the  subject-matter  of  the 
disallowance  was  incurred  "*  under  such  circumstances  as  to  make 
it  fair  and  equitable  that  such  disallowance  shall  be  remitted  ' 
they  have  the  power  to  remit  it  — i  «.,  to  authorise  the  allowance 
of  the  unlawful  and  properly  disallowed  expense.  This  is  a  very 
large  power.  It  is  now  intrusted  to  the  Local  Government  Board, 
and  with  the  exercise  of  it,  when  it  arises,  this  Court  cannot  in- 
terfere. But  the  remission  of  the  disallowance  of  an  expense 
unlawfully  incurred  no  more  renders  lawful  the  incurring  of  the 
expense  than  a  pardon  for  a  crime  renders  lawful  the  past  crimi- 
nal conduct  of  the  person  pardoned.  The  power  of  the  Commis- 
sioners to  allow  an  unlawful  expense  does  not  arise  imtil  that 
expense  has  been  incurred  and  has  been  disallowed;  and  if  the 
High  Court  has  jurisdiction  to  prevent  the  improper  expense,  that 
jurisdiction  is  not  taken  away  by  the  power  given  to  the  Commis- 
sioners to  allow  the  expense  if  it  has  been  illegally  made.  So,  if 
the  illegal  payment  is  a  ground  for  indictment,  its  allowance  by 
the  Commissioners  will  afford  no  legal  answer  to  the  indictment 
At  the  same  time,  the  existence  of  this  power  ought  to  make  the 
Court  very  careful  in  granting  injunctions  relating  to  poor  law 
relief. 

Having  now  examined  all  the  statutory  enactments  which  have 
to  be  considered,  I  pass  to  those  regulations  made  by  the  Com- 
missioners which  are  applicable  to  the  Merthyr  Tydfil  Union. 
They  are  dated  October  1,  1870,  and  October  29,  1870. 
[*  547]  *  As  might  be  expected,  they  relate  to  the  mode  of  admin- 
istering relief  to  poor  persons  in  the  union.  They  are 
purely  administrative  orders;  they  in  no  way  (inadvertently  or 
otherwise)  purport  to  authorise  the  granting  of  relief  to  persons 
not  entitled  to  it  Article  1  of  the  order  of  October  1,  1870,  says 
that  "  every  able-bodied  person  requiring  relief  "  shall  be  relieved 
wholly  in  the  workhouse,  except  in  certain  specified  cases,  the 
first  of  which  is  "  where  such  persons  shall  require  relief  on 
account  of  sudden  and  urgent  necessity. "  The  expression  **  eveiy 
person  requiring  relief  *  in  the  first  article  cannot  mean  every  per- 
son asking  for  relief  whether  entitled  to  it  or  not  The  regula- 
tions relate  to  the  working  of  the  poor  laws,  and  the  expression 
in  question  must  in  reason  be  confined  to  those  persons  who  are 
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entitled  to  relief  under  the  poor  laws,  and  who  require  that  relief. 
Again,  the  first  exception  refers  only  to  such  emergencies  as  re- 
quire outdoor  relief  instead  of  indoor  relief.  It  has  reference  to 
the  necessities  of  those  entitled  to  relief.  It  in  no  way  enlarges 
the  class  of  persons  entitled  to  relief  under  the  Poor  Law  Statutes. 
If  the  workhouse  is  full,  the  exception  justifies  giving  outdoor 
relief  to  poor  persons  entitled  to  relief  who  cannot  be  received  into 
the  workhouse ;  and,  if  the  workhouse  is  not  full,  a  poor  person 
entitled  to  relief  may  need  it  so  urgently  as  to  entitle  him  to  out- 
door relief  before  be  can  reach  the  workhouse.  But  to  construe  the 
exception  as  justifying  the  giving  relief  in  any  shape  to  persons, 
few  or  many,  who  are  not  entitled  to  any  relief  at  all  is  entirely 
to  mistake  the  object  of  the  exception,  and  to  put  upon  its  lan- 
guage a  meaning  which  it  will  not  bear.  The  order  of  October 
29,  1870,  is  again  a  merely  administrative  order,  directing  how 
outdoor  relief  is  to  be  given  to  the  poor  who  are  entitled  to  it. 
As  I  understand  the  order,  outdoor  relief  is  only  to  be  given  to 
the  able-bodied  poor  who  are  entitled  to  relief,  and  who  will  do 
a  certain  amount  of  work.  But,  if  they  comply  with  that  condi- 
tion, they  are  entitled  to  relief  for  themselves  and  their  families, 
partly  in  food,  clothing,  and  articles  of  necessity  and  partly  in 
money,  as  stated  in  the  order. 

I  now  proceed  to  consider  what  has  been  done  in  this 
case-  *  There  is  no  conflict  of  evidence ;  all  the  material  [*  548] 
facts  are  admitted.  Relief  has  been  given  —  (1)  To  wives 
and  children  reduced  to  destitution  by  the  strike;  (2)  to  able- 
bodied  men  thrown  out  of  work  by  the  strike  and  unable  to  obtain 
work  and  maintain  themselves  while  it  lasted.  Both  these  classes 
of  persons  were  entitled  to  relief  under  the  Statute  of  Elizabeth, 
and  there  has  been  no  unlawful  expenditure  of  the  poor-rates  in 
supporting  them.  It  is  true  that  the  wives  and  children  of  the 
strikers  were  not  themselves  applicants  for  relief,  and  were  re- 
lieved indirectly  through  the  strikers ;  but  this  only  amounts  to 
an  impropriety  in  the  mode  of  relieving  them.  This  impropriety 
is  not  a  matter  for  this  Court's  interference.  It  is  unimportant 
in  considering  whether  the  wives  and  children  were  entitled  to 
relief  or  not.  But  the  colliers  who  struck  work  were  able-bodied 
men  who  might  have  obtained  work,  and  who  might  have  main- 
tained themselves  and  their  families.  These  men,  when  relieved, 
were  not  so  reduced  by  want  as  to  be  unable  to  keep  themselves 
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and  their  families  oflf  the  rates,  and  it  was  their  clear  duty  to  do 
so  if  they  could.  In  my  opinion,  these  persons  had  no  right  to 
be  relieved  when  they  applied  for  relief,  and  the  guardians  were 
not  justified,  either  by  the  Poor  Law  Statutes  or  by  any  regula- 
tions made  under  them,  in  atfording  that  relief.  The  evidence 
does  not  show  that  the  colliers  were  physically  too  weak  and  ill 
to  work,  nor  that  any  of  them  were  prevented  by  fear  of  violence 
from  accepting  work  within  their  reach.  They  are  described  as 
destitute,  and  in  one  sense  they  were  so ;  they  had  neither  food 
nor  money.  But  they  were  able-bodied  men  physically  well  and 
able  to  work;  and  the  answer  to  the  fourth  interrogatory  shows 
that  they  might,  if  they  had  chosen,  have  obtained  work  at  wages 
suflBcient  to*  support  themselves  and  families.  It  was  contended 
that  this  was  only  true  if  they  all  went  to  work  in  a  body ;  and 
that  it  was  not  true  of  them  individually.  I  cannot  read  the  an- 
swer to  the  fourth  interrogatory  as  open  to  this  construction.  No 
one  of  the  strikers  was  willing  to  accept  work,  unless  the  others 
did  the  same ;  and  no  one  could  have  worked  the  colliery  without 

others.  But  the  evidence  shows,  in  my  opinion,  that  each 
[*  549]  and  every  striker  could,  if  he  had  *  chosen,   have  kept 

himself  and  his  family  oflf  the  rates.  I  draw  no  distinc- 
tion between  strikers  and  other  able-bodied  men  who  can  support 
themselves,  but  who  will  not  There  is  no  diflference,  so  far  as 
the  poor  law  is  concerned,  either  for  better  or  for  worse,  between 
men  on  strike  and  other  men  who  can,  but  will  not,  support 
themselves.  To  use  the  rates  to  support  strikers  or  any  other 
persons  able  to  support  themselves  is,  in  my  opinion,  illegal; 
although,  rather  than  let  even  such  persons  starve,  relief  may  be 
given  to  them  when  physically  unable  to  work.  This  anomaly  I 
have  already  alluded  to. 

As  I  understand  the  judgment  of  Romer,  J.,  we  do  not  differ  in 
holding  that,  speaking  generally,  it  is  wrong  to  grant  relief  to 
able-bodied  persons  who  can  obtain  work  and  support  themselves 
and  their  families.  But  he  has  treated  this  case  as  one  of  urgent 
nacuHHity,  and  as  consequently  justifying  the  guardians  in  grant- 
ing raViiit  as  they  did.  Here  I  am  unable  to  follow  him.  I  have 
'd]ritiuly  \H)inUiil  out  that  the  guardians  were  justified  in  relieving 
i\tit  wivc'H  and  children  even  of  the  strikers  and  in  granting  relief 
Vf  uou-HirWiitTH  thrown  out  of  employment  by  the  strike.  These 
IMiitoht^.  wttta  all  entitled  to  relief,  without  reference  to  any  ques- 
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tion  of  sudden  emergency.     The  numbers  of  them  might,  and  very 
likely  did,  create  a  sudden  emergency  entitling  them  to  outdoor, 
as  distinguished  from  indoor  relief.     But  that  is  a  comparatively 
immaterial  matter,  and  one  about  which  the  Court  ought  not  to 
concern  itself.     But,  if  a  poor  person  physically  able  to  work  can 
obtain  work  and  so  support  himself  and  family  there  is  no  urgent 
necessity,  nor  any  necessity  at  all,  for  granting  him  relief.     More- 
over, numbers  do  not  give  a  right  to  relief  to  persons  not  indi- 
vidually entitled  to  relief.     The  sense  in  which  the  colliers  were 
destitute  I  have  explained  already.     They  were  not  so  weak  as  to 
be  unable  to  work,  and  they  were  not  relieved  on  the  ground  that 
they  were  physically  in  that  condition.     They  were  relieved  be- 
fore they  were  entitled  by  law  to  relief,  and,  I  suppose,  from  fear 
of  a  disturbance  and  of  violence.     I  quite  agree  with  Eomer,  J., 
that  it  is  not  the  province  of  the  High  Court  to  administer  the 
poor  laws,  nor  to  interfere  with  guardians  in  the  performance  of 
their  very  diflBcult  duties,  the  performance  of  which  de- 
mands *  great  judgment,  sympathy,  and  discretion.     Still  [*  550] 
less  can  the  High  Court  interfere  with  the  exercise  by  the 
Local  Government  Board  of  their  powers  to  make  regulations  for 
the  relief   of  persons  entitled   thereto  by  the  Poor  Law   Acts. 
Moreover,  the  allowance  by  the  Board  of  expenses  unlawfully  in- 
curred cannot  be  controlled  by  the  Court     This  prevents  the  Court 
from  ordering  the  guardians  to  make  good  any  expense  which  has 
been  incurred,  and  which  the  Local  Government  Board  may,  in 
their  judgment,  think  it  right  to  allow.     But  this  action  was 
brought  to  restrain  the  guardians  from  misapplying  the  rates  by 
granting  relief  at  a  great  expense  to  persons  not  entitled  thereto. 
Certiorari  is  no  adequate  remedy  in  such  a  case,  nor  is  there  any 
other.      The  jurisdiction  of  the  High  Court  to  grant  an  injunction 
to  restrain  an  unlawful  application  of  rates  cannot  be  doubted, 
and  the  observations  in  the  Grand  Junction   Waterworks  Co,  v. 
Hampton  Urban  Council  (1898),  2  Ch.  331,  bxq  not  applicable  to 
such  a  case  as  the  present.     The  guardians,  taking,  in  my  opin- 
ion, an  erroneous  view  of  their  power  and  duty  to  grant  relief  in 
such  a  case  as  this,  contended  that  it  was  competent  for  them, 
and  indeed  their  duty,  to  grant  relief  on  the  ground  of  emergency. 
In  my  opinion  they  were  wrong  so  far  as  the  colliers  themselves 
were   concerned,  and,  as  the  defendants  from  first  to  last  have 
maintained  that  they  were  in  the  right  throughout,  I  think  the 
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Court  ought  to  make  a  declaration  to  show  that  the  action  was 
properly  brought  and  to  prevent  any  misconception  as  to  the  ille- 
gality of  the  conduct  of  the  guardians.  Such  a  declaration  is  not 
open  to  the  objection  against  making  abstract  declarations  on 
matters  not  within  the  Court'a  jurisdiction  aa  in  Barraclaugh  v. 
Brawn  (1897),  A.  C.  615,  an  objection  which  was  forcibly  pointed 
out  by  Lord  Davey  (1897),  A.  C.  623.  But  the  declarations  asked 
by  the  plaintiffs  are  much  too  wide  and  might  be  misunderstood. 
Labour  yards  may  well  have  been  wanted  for  persons  entitled  to 
relief,  because,  although  able  to  work,  they  were  unable  to  obtain 
work  and  could  not  be  taken  into  the  workhouse. 

The  proper  order  will  be  as  follows :  Allow  the  appeal 
[*551]  and  *  discharge  the  judgment  appealed  from.  Declare 
that  the  payment  by  the  defendants  out  of  the  poor-rates 
of  any  money  for  setting  to  work  or  for  the  relief  of  able-bodied 
men,  who  were  at  the  time  able  to  obtain  and  perform  work  at 
wages  sufficient  to  support  themselves  (and  their  wives  and  fami- 
lies if  any),  was  unlawful  and  ought  to  be  disallowed  by  the 
auditor  on  auditing  the  defendants'  accounts.  But  this  declara- 
tion does  not  include  relief  given  to  or  for  the  wives  and  children 
of  such  men,  and  the  declaration  is  to  be  without  prejudice  to  and 
is  in  no  way  to  affect  the  power  of  the  Local  Government  Board 
to  remit  such  disallowed  payments,  although  unlawfully  made, 
under  the  statute  11  &  12  Vict  a  91,  s.  4,  or  any  other  statute 
enabling  them  so  to  do.  The  defendants  must  pay  the  costs  of  the 
appeal,  but  the  relief  claimed  was  so  much  too  wide  that  each 
party  must  bear  his  own  costs  of  the  action. 

EiGBY,  L.  J.,  and  Vaughan  Williams,  L  J.,  concurred. 

ENGLISH  NOTES. 

The  above  case  in  the  Court  of  Appeal  contains  the  last  word  of 
judicial  opinion  upon  the  subject  in  England. 

It  may  be  interesting,  in  comparison  with  the  English  law,  to  cite 
the  decision  of  the  House  of  Lords  in  the  Scotch  case  of  M^  William 
V.  Adams  (1852),  1  Paterson  Sc.  App.  24,  1  Macqueen,  120,  which  has 
settled  the  law  of  Scotland  upon  the  still  more  rigid  line  that  an  able- 
bodied  man,  although  destitute  and  unable  to  find  employment,  has  no 
claim  either  for  himself  or  his  family  upon  the  parochial  funds  raised 
for  relief  of  the  poor.  The  question  in  Scotland  was  mainly  argued 
upon  the  Act  of  the  Scotch  Parliament,  1579,  c.  74.     The  foUowing 
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jadgment  of  Lord  Bbouoham  (which  is  here  taken  from  1  Paterson 
8c.  App.  by  permission  of  Messrs.  Wm.  Green  &  Sons,  proprietors  of 
the  copyrights)  contains  an  interesting  opinion  of  the  statutory  and 
case  law  of  Scotland  upon  the  subject. 

"The  Act  of  1579  was  the  first  compulsory  provision  made  for  the 
support  of  the  poor.  Whatever  had  before  been  done  by  the  Legislature 
was  in  restraint  of  that  class,  and  not  for  their  relief.  But  important 
light  is  thrown  upon  the  Act  by  attending  to  the  provisions  of  those  pre- 
vious restraining  statutes,  and  especially  to  the  exceptions  introduced 
into  them.  The  purpose  of  the  Acts  was  to  restrain  mendicity  and 
vagrancy;  and  it  seems  to  have  been  throughout  assumed  that  begging 
was  the  only  mode  iu  which  the  poor  could  be  relieved.  It  is  there- 
fore of  great  importance  to  observe  to  whom  begging  was  permitted,  by 
way  of  exception  to  the  enactments  for  putting  it  down.  These  Acts 
extend  from  the  early  part  of  the  fifteenth  to  the  middle  of  the  six- 
teenth century,  but  I  refer  particularly  to  statute  1503,  c.  70.  The 
earlier  Act  of  James  L,  in  1424,  c.  25,  had  directed  that  all  persons 
who  had  no  tokens  permitting  them  to  beg,  shall  be  charged  to  labour 
on  pain  of  burning  in  the  cheek,  and  banishment.  The  Act  of  1503, 
c.  70,  '  anent  beggars  and  their  qualities,'  after  enforcing  the  observ- 
ance of  the  older  Act,  mitigates  its  severity  by  introducing  the  excep- 
tion of  impotent  poor,  as  allowed  to  beg,  in  these  words :  '  The  Sheriff 
and  Magistrates  shall  thoyle  none  to  beg  except  cruiked,  sick,  impo- 
tent, and  weak  folk.'  In  2  Thomson's  Statutes,  p.  25,  we  find  that  the 
word  is  not  'sick,'  but  'blind.'  Now,  these  classes  of  persons,  dis- 
abled by  bodily  or  mental  infirmity,  are  alone  suffered  to  beg,  —  that 
is,  alone  held  entitled  to  the  only  relief  which  at  the  time,  and  until 
1579,  was  ever  in  contemplation  of  the  Legislature,  how  great  soever 
might  be  the  necessities  of  the  parties.  It  may  be  observed,  further, 
that  at  the  same  period,  1503,  the  English  statute,  19  Henry  YII., 
c.  12,  for  the  punishment  of  vagrants,  and  entitled  De  validu  mendir 
eantibus  repellandis,  gives  a  similar  relief  to  beggars  who  are  unable 
to  work.  Like  the  Scotch  Act,  it  mitigates  the  severity  of  the  older 
statute,  7  Eichard  II.  c.  5  (just  as  the  Scotch  Act  mitigates  the  se- 
verity of  the  old  Act  of  James  I.),  requiring  all  beggars  unable  to 
work  to  be  passed  to  their  places  of  birth,  or  of  three  years'  residence, 
and  not  to  beg  except  there  by  the  second  section,  but  lessening  the 
punishment  of  vagrancy  in  the  cases  of  '  women  great  with  child,  mar- 
ried women  in  great  sickness,  persons  impotent  and  of  the  age  of  70  ' 
(sect.  8).  The  like  resemblance  is  to  be  found  between  the  provisions  of 
14  Elizabeth  and  the  Scotch  Act  of  1519.  It  may  be  observed  in  pass- 
ing, that  the  severity  of  the  treatment,  both  in  the  old  English  and 
Scotch  Acts,  especially  the  latter,  cannot  be  made  available  to  the  pres- 
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e'nt  argument.  For  if  it  be  said  that  whoever  is  not  allowed  to  beg  is 
exposed  either  to  perish  of  hunger,  or  be  severely  punished,  and  that 
able-bodied  paupers  out  of  work  are  therefore  so  dealt  with,  inasmuch 
as  they  fall  not  within  the  exception,  —  the  answer  is,  that  the  excep- 
tion is  wholly  free  from  all  ambiguity,  and,  consequently,  that  the 
only  efEect  of  the  objection  is  to  make  the  case  of  those  persons,  as 
never  having  been  in  the  contemplation  of  the  Legislature.  What  pro- 
visions might  have  been  made  had  their  case  been  considered,  we  have 
no  right  to  inquire.  The  meaning  is  plain,  and  we  must  construe 
the  Act  by  its  plain  intention.  In  all  likelihood,  its  rigorous  pro- 
visions were  never  enforced,  and  in  those  times  the  probability  is  that 
the  cases  were  few  in  which  persons  disposed  to  work  could  not  find 
employment. 

**The  Act  of  1579  had  a  twofold  object,  and  its  title  is  deserving  of 
attention.  It  is  for  punishment  of  strong  and  idle  beggars,  and  relief 
of  the  poor  and  impotent;  not  of  the  *p6or,'  but  the  *poor  and  impo- 
tent.' Next,  the  general  preamble  sets  forth  the  expediency  of  pro- 
viding for  the  relief  of  'the  aged  and  impotent  poor  people;'  and 
though  the  subsequent  preamble  to  the  second  branch  of  the  Act, 
says  that  'charity  would  that  the  pure  and  aged  and  impotent  should 
be  provided,'  it  seems  reasonable  to  construe  this  as  equivalent  to  the 
expression  in  the  general  preamble,  namely,  that  'pure'  is  a  qualifica- 
tion given  to  aged  and  impotent,  and  not  that  these  are  different 
classes  —  the  poor,  the  aged,  and  the  impotent. 

''The  enacting  part,  like  the  second  preamble,  gives  'aged,'  'pure,' 
'impotent,'  separately.     But  if  'pure'  is  to  be  taken  as  a  separate 

cljytg that  is,  as  designating  persons  who  are  not  incapacitated  by 

aua  or  infirmity  —  this  consequence  follows,  which  I  hold  to  be  de- 
utructivoof  the  argument  in  favour  of  the  appellants'  contention,  —  the 
onumifratioii  of  aged  and  impotent  becomes  wholly  superfluous  and 
vviiii  iuH(»,nn\h]o\  for  if  there  is  a  class  of  poor  entitled  to  relief,  simply 
iK'riauMo  they  come  within  the  description  applicable  to  the  whole  enu- 

mortiiiou that  of  not  being  able  to  live  without  alms  — then  it  fol- 

]nwn  that  agod  persons  and  impotent  persons,  unable  to  live  without 
nlrriM)  anj  oomjirchended  under  the  head  of  poor,  and  consequently,  to 
iiwuiUtu  thorn  apart  from  poor,  and  distinguishing  them  from  poor,  is 
uni  wi^rtAy  nuportluons  but  irrational.  An  aged  person  unable  to  live 
wUhnui  alniM,  and  an  inii)otent  person  unable  to  live  without  alms,  is 
ftn  ww'h  a  pocir  porHon  unable  so  to  live  as  an  able-bodied  person.  The 
tutti^iiuwui  oonH'H,  therefore,  by  this  construction,  to  be  not  that  the 
poor,  itK^'H,  and  iniiKittuit  shall  be  relieved,  but  that  every  person  what- 
„/,i.v^r,  whpfhor  a^od  and  impotent  or  not,  shall  be  relieved,  provided 
ffi<  rtuluirun  aid  an  being  unable  to  live  without  alms;    and,   indeed. 
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*poor'  need  not  be  mentioned  either,  for  the  test,  unable  to  live  with- 
out alms,  is  sufficient  as  implying  poverty.  Consequently  the  enact- 
ment should  have  been,  that  all  persons  who  cannot  live  without  alms 
shall  have  relief.  Surely  the  specification  of  age  and  impotent,  clearly 
shows  that  no  such  generality  could  have  been  intended.  The  use  of 
the  word  ^  poor '  is  not  open  to  the  same  objection  of  tautology,  because 
if  we  read  aged  poor  and  impotent  poor  as  the  general  description,  the 
specifications  afterwards  applied  to  limit  the  sense  of  a  somewhat  vague 
word,  give  a  test  of  poverty,  and  then  we  have  such  aged  poor,  or  such 
impotent  poor,  as  are  so  poor  that  they  cannot  live  without  alms.  Some 
argument  has  been  grounded,  both  in  this  case  and  in  the  former  one 
of  Pollock  V.  Darling  (Morrison,  voce  Poor^  p.  10,  591),  on  the  word 
'impotent.'  It  has  been  plainly  said,  both  by  Mr.  Hume  in  his  argu- 
ment as  counsel  in  1803,  and  more  than  implied  by  one  of  the  learned 
Judges  now,  that  impotent  means  unable  to  find  work,  or  unable  to  gain 
'  a  livelihood.  This  appears  a  wholly  untenable  position,  not  merely  from 
aged  being  coupled  with  impotent,  but  because  this  sense  is  plainly  ex- 
cluded by  the  provision  for  the  case  of  those  who  can  do  some  work. 
'  If,'  says  the  Act,  *  the  aged  and  impotent  persons  not  being  so  dis- 
eased, lamed,  or  impotent  but  that  they  may  work  in  some  manner  of 
work,'  refuse  to  work,  they  are  to  be  punished.  Here  '  impotent '  cannot 
possibly  mean  anything  but  incapacity  to  work  through  mental  or  bodily 
infirmity.  Indeed  this  part  of  the  Act  appears  to  me  almost  decisive  of 
the  whole  question,  because  the  able-bodied  poor  plainly-  do  not  come 
within  its  scope;  and  yet  the  diseased  and  aged  who  can  work  a  little 
are  severely  punished  if  they  refuse.  Yet  no  punishment  is  denounced 
against  the  able-bodied  who  refuse,  who,  of  course,  would  be  much  more 
deserving  of  punishment.  Nothing  can  more  clearly  prove  that  this  class 
of  persons  was  not  at  all  in  the  contemplation  of  the  Legislature. 

*'I  regard  the  Acts  subsequently  made,  especially  those  of  1661, 
c.  38,  and  1672,  c.  18,  not  only  as  consistent  with  the  construction  put 
upon  the  Act  of  1579,  but  as  aiding  that  construction.  The  Act  of 
1661  directs  a  roll  to  be  made  of  the  *  poor,  aged,  sick,  lame,  and  im- 
potent,' and  into  this  roll  none  are  to  be  placed  who  are  in  any  way 
able  to  gain  their  living  (clearly  showing  that  the  poor  there  must 
mean  only  impotent  persons) ;  and  then  it  is  said  that  such  persons 
shall  be  relieved,  but  describing  them  as  not  only  destitute  but  impotent, 
•who  have  not  to  maintain  them,  nor  are  able  to  work  for  their  living.' 
The  Act  of  1672,  establishing  houses  of  correction,  required  lists  to  be 
made  of  the  poor  who  are  able  to  work,  and  the  poor  who  are  unable, 
*  by  reason  of  age,  infirmity,  or  disease,'  to  the  end  that  the  former 
may  be  sent  to  the  correction  house,  the  latter  relieved  by  the  kirk- 
session.     Though  these  houses  were  never  actually  established,  yet  as 
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the  asaessment  prescribed  a  centoiy  before  bad  ne^er  been  carried 
into  execation,  this  Act  shows  that  the  intention  of  the  Legislature  was 
to  give  the  lelief  of  the  kirk-session  to  those  whom  the  Act  of  1579 
had  pointed  oat  under  its  second  branch,  while  those  falling  within  its 
first  branch  were  to  be  treated  more  or  less  penally. 

*'  Some  stress  has  been  laid,  both  below  and  here,  npon  the  prorisions 
in  the  Act  of  1579,  directing  an  inquiry  as  to  the  poor,  *  if  they  be 
diseased,  or  haill  and  abill  in  body.'  Bat  I  cannot  regard  this  as  very 
material.  It  may  be  with  reference  to  the  important  provision  already 
referred  to,  of  partial  inabOity  to  work,  becaose  an  aged  person  may, 
if  soand  of  body*  be  liable  within  that  provision.  It  may  also  be  with 
the  view  of  exdading  those  not  entitled  to  relief  at  all.  And  it  is 
farther  to  be  observed,  that  the  Act  also  makes  mention  of  the  *  haill 
and  abill,'  who  allege  their  having  been  *  heried  and  burnt '  in  remote 
parts,  but  awards  them  no  relief,  though  that  might  be  a  good  ground 
of  relieving  if  any  able-bodied  persons  were  within  the  Act.  Ship- 
wrecked mariners  are  to  have  temporary  relief  so  far  as  may  enable 
them  to  reach  their  homes,  and  no  more. 

<<  I  have  remarked  on  the  Act  of  1503»  c.  70,  having  been  made  the 
same  year  with  19  Henry  YII.  in  England.  The  Act  1579  was  made 
A  few  years  after  14  Elisabeth,  c.  5,  and  it  both  has  the  same  two  objects 
in  view,  and  follows  the  enactments  very  closely,  with  the  important 
omission  of  the  provision  for  setting  the  poor  to  work  ;  that  is,  the 
provision  for  the  able-bodied  labourers.  It  is  remarkable  how  closely 
some  of  the  provisions  of  that  statute  are  followed,  even  to  the  very 
wortis  used.  The  22nd  and  24th  sections  of  the  English  Act  are  almost 
cHUutHl.  The  2Srd  section,  that  for  setting  to  work  the  able-bodied,  is 
wholly  omittt^d.  It  is  diflScult  to  avoid  the  inference  that  the  omission 
>viM«  liosigneil  on  the  part  of  the  Scotch  Parliament.  It  is  equally 
worthy  of  rtunark,  that  no  provision  has  ever  been  made  by  the  Legisla- 
te w>  in  Scotland  fi>r  setting  the  poor  to  work,  and  no  guards  or  checks 
whatvvor  art*  imnidwl  for  the  due  administration  of  relief,  should  it  be 
1(1  vou  to  tho  abU*-b<Mlied  poor. 

»«  Uiwtly.  the  proviso  in  the  late  Act  8  &  9  Vict.  c.  83,  s.  68,  de- 
s^rvoj*  U  iw  cHHisidereil  (being,  in  the  opinion  of  some,  almost  decisive 
of  thij*  ivM«o,  ttml,  in  the  opinion  of  all,  it  must  be  admitted  to  be  im- 
porlttut^.  H*  Indioating  the  jealousy  of  the  Legislature  to  guard  against 
\\AWt  to  »  iht»  ablc-biHlitMl  i>ersons  when  out  of  employment.'  It  is  a 
pt'oviito  iu  tho  siH^tion  extending  the  enactments  to  occasional  relief; 
^\\y\  to  iM^vont  tht^  nu>re  want  of  employment  from  bringing  persons 
\s\[\\\\\  tho  oluj»»  of  tluv»o  entitled  to  such  relief,  the  proviso  in  terms 
,uolmlo«  thoiu  f^uu  whatever  in  the  enactment  is  given.  Of  course 
nii«   liM*\o»  thoir  right  untouched,  so  far  as  it  is  independent  of  the 
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Act;  but  tlie  proviso  indicates  the  general  intention,  to  guard  against 
extending  it. 

**  The  authority  of  all  text-writers  is  in  fayour  of  the  construction 
adopted  by  the  Court  below.  Erskine,  though  he  is  somewhat  inac- 
curate in  his  reference  to  two  of  the  Acts  (1535  and  1663),  lays  it 
clearly  down,  that  those  entitled  to  relief  are  the  '  indigent  persons 
who  are  aged  or  disabled  from  work  ; '  and  Bankton  (1, 2,  60)  describes 
those  entitled  to  maintenance  as  '  poor  persons  that  are  not  able  to 
work.'  Mr.  Bell  (Prin.  §  2153)  confines  the  title  to  those  who  are  un- 
able to  earn  their  subsistence  by  labour,  '  in  consequence  of  any  mental 
or  corporeal  weakness,  disability,  or  permanent  disease; '  and  he  must 
have  had  Pollock  ▼•  Darling  present  to  his  mind,  for  he  cites  that  case 
in  the  following  article  (§  2155),  where  he  lays  it  down,  that  temporary 
distress  from  dearth,  stagnation  of  trade,  dbc,  does  not  entitle  able- 
bodied  persons  to  the  benefit  of  this  relief. 

'<  In  dealing  with  this  question,  we  are  bound  to  lay  entirely  out  of 
our  view  many  of  the  topics  (arguments  I  can  scarcely  call  them)  which 
have  been  introduced  into  this  discussion,  —  views  of  expediency, 
appeals  to  humanity,  suggestions  of  risk  and  danger,  and  some  topics 
of  mere  declamation.  Everything  that  belongs  to  the  Legislature, 
were  the  question  then  open,  —  what  ought  to  have  been  the  frame  of 
the  Act,  or  what  ought  to  be  done  for  its  amendment,  or  what  ground, 
if  any,  there  is  to  revise  and  reconsider  its  provisions,  —  with  all  such 
matters  we  can  have  no  concern  in  this  place,  sitting  in  a  Court  of  law, 
and  called  upon  to  construe  an  Act  of  the  Scotch  Parliament.  But  it 
is  not  beside  this  question  of  construction  to  observe,  that  there  is  the 
greatest  difference  between  the  giving  relief  to  all  impotent  poor,  and 
giving  it  to  all  able-bodied  persons  who  cannot  find  work,  —  and  that 
there  is  not  only  no  absurdity  in  the  supposition,  that  the  Legislature 
intended  to  exclude  the  latter  class  while  relieving  the  former,  but  that 
there  exists  the  most  obvious  distinction  between  the  two  cases,  inas- 
much as  the  provisions  of  the  one  law  might  be  easily  enforced  with  the 
machinery  afforded  by  the  statute,  while  those  of  the  other  might  be 
hardly  capable  of  execution  without  a  new  set  of  enactments,  and  of 
very  difficult  execution  with  any  that  could  be  devised.  The  relieving 
officer  may  easily  tell  whether  or  not  the  applicant  is  disabled  from 
working  by  infirmity.  To  ascertain  that  he  is  unable  to  find  work, 
maybe  most  difficult;  still  more  so  to  ascertain  that  this  inability 
arises  from  fault  of  his  own.  The  construction,  therefore,  which 
assumes  that  the  able-bodied  are  excluded,  imputes  no  inconsistency  to 
the  law-giver ;  it  rests,  on  the  contrary,  upon  a  solid  and  intelligible 
distinction.  The  consequence  of  construing  statutes  of  this  description, 
without  regard  to  the  defects  in  the  machinery  provided,  have  long 
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been  known  in  England,  where  the  poor-law  was  originally  framed, 
with  the  view  of  making  all  income  contribute  to  the  support  of  the 
indigent ;  but  the  want  of  any  means  whereby  this  assessment  could  be 
enforced  has  (with  the  Acts  passed  continually  to  suspend  its  opera- 
tion) resulted  in  casting  the  whole  burden  upon  one  description  of 
property,  and  on  that  alone. 

**The  universal  opinion  of  the  country  and  that  of  all  text-writers, 
had  for  upwards  of  two  centuries  been  in  favour  of  the  construction 
which  the  Court  below  has  now,  by  a  very  large  majority  of  the  learned 
Judges,  sanctioned,  although  it  must  be  confessed  that  the  practice 
during  this  long  period  can  hardly  be  cited  as  supporting  the  opinion, 
but  only  because  the  assessment  under  the  original  Act  had  never  been 
made  till  somewhat  about  a  century  ago.  In  1802,  however,  in  conse- 
quence of  a  dearth  approaching  to  famine,  an  assessment  was  made  for 
the  support  of  an  able-bodied  labourer,  and  resisted,  or  at  least  a  party 
called  upon  to  contribute  in  reimbursement  of  the  sums  so  expended, 
refused,  and  the  Court  of  Session,  by  a  narrow  majority,  held  him  liable. 
This  was  the  case  of  Pollock  v.  Darling,  decided  first  in  1802,  and, 
upon  reclaiming  petition,  again  in  1803  and  1804.  Seven  of  the  fif- 
teen Judges  gave  their  opinion  in  favour  of  the  liability  (the  others 
accidentall}'  had  not  been  present  at  the  different  times  when  it  was 
considered),  holding  that  *the  Act  1679,  and  other  Acts,  authorised 
assessments  for  the  relief  of  the  industrious  poor  in  time  of  scarcity,  as 
well  as  for  the  support  of  the  permanent  poor.'  This  is  the  note  of 
that  case  taken  from  a  truly  venerable  authority,  that  of  the  late  Lord 
President  Hope,  who  had  been  the  leading  counsel  in  the  cause. 
Another  of  the  counsel,  Mr.  Baron  Hume,  classes  this  decision  under 
the  li(*ad  of  ^  Power  of  assessment  for  industrious  poor  in  time  of 
fttrnino.'  It  is  possible  that  the  same  learned  Judges  who  so  held, 
ifii^ht  not  have  considered  the  same  power  to  exist  in  cases  like  the 
yrt'M'wif  where  there  can  be  no  plain  and  undeniable  ground  for  the 
t'MiUu,  and  where,  instead  of  appealing  to  a  fact  of  universal  notoriety, 
\u  itrtmi  of  his  inability,  the  applicant  only  had  to  allege  bis  not  having 
0nr4U'Hh*,il  in  finding  employment.  This,  I  say,  is  possible,  but  I  am 
f,*fi  tlln\umtH\  to  regard  the  case  as  less  strong  than  the  present  would  be 
litA  tli«  ilfc/iHum  boon  otherwise.  It  might  even  be  contended  that  the 
pM^f^omiion  which  afflrms  a  general  right  to  relief  because  of  dearth,  is 
phohift'f  ihm  the  one  which  confines  the  right  to  the  peculiar  circum- 
0*^h'*n  iff  Ui«  itpplimnt.  My  view  of  Pollock  v.  Darling  is,  that  we 
/  ^hh'fi  H\i)\iih\  It  U)\^MmT  with  the  present  decision ;  that  the  two  are 
,//'/',/</  \WiK\i\iu  himI  cannot  stand  together.  But  the  authority  of  that 
,  ..A  M,  )u  tfiy  \ud^uun\tf  exceedingly  impaired,  not  only  by  the  strong 

itn^/h  iii^n)itni  It  of  tlio  two  greatest  lawyers  then  on  the  bench,  Lord 
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President  Campbell  and  Lord  Justice-Clerk  Eskgkove,  as  well  as 
by  the  strong  opinion  of  Lord  Pitmilly,  and  other  writers  on  the  sub- 
ject, but,  above  all,  on  the  kind  of  reasoning  on  which  those  proceeded 
who  pronounced  the  decision.  One  Judge  holds,  that  periodical  bad 
crops  make  such  remedies  expedient ;  another  is  influenced  by  viewing 
the  interests  of  those  who  make  the  assessment,  as  an  adequate  check. 
But  the  most  able  and  learned  of  those  Judges  who  concurred  in  the 
decision,  Lord  Meadowbank,  proceeds  on  the  ground,  that  there  would 
be  'risk  of  insurrection  if  it  were  held  that  the  Legislature  had  left 
without  a  remedy  the  most  perilous  of  all  cases,  that  of  the  poor  made 
such  by  scarcity.'  We  thus  perceive,  that  the  prevailing  alarm,  and 
feelings  of  natural  and  praiseworthy  compassion,  appear  to  have  influ- 
enced the  consideration  of  the  question,  and  to  have  affected  what  ought 
to  have  been  a  strictly  legal  argument  in  the  construction  of  a  statutory 
enactment.  It  is  not  denied  that  this  decision  has  been  far  from  com- 
manding the  assent  of  the  profession  ever  since;  and  it  is  not  denied 
that  it  has  remained  in  practice  a  dead  letter.  It  probably  was  con- 
sidered only  to  apply  in  exactly  similar  circumstances,  on  occasions  of 
great  dearth,  which  happily  have  not  recurred  since  1800.  Certain  it 
is  that  the  case  has  never  been  acted  upon." 

In  the  companion  case  of  lAndsay  v.  M^TeaVj  which  raided  the 
question  of  the  right  to  relief  of  the  children  of  the  able-bodied,  Lord 
Brougham  agreed  with  the  Court  below  that  it  was  impossible  to  sepa- 
rate the  case  of  the  father  from  the  children,  and  that,  if  any  provision 
is  to  be  made  in  such  cases,  it  must  be  made  by  new  Acts  of  the 
Legislatjare. 

Lord  Truro  gave  his  opinion,  substantially  to  the  same  effect,  and 
the  judgments  of  the  Court  of  Session  in  both  cases  were  accordingly 
affirmed. 

AMERICAN  NOTES. 

In  the  United  States  the  increase  of  immigration  to  our  shores  by  those 
classes  most  frequently  needing  relief  has  been  a  cause  of  solicitude  to 
thoughtful  citizens.  The  United  States  Statute  of  March  3,  1891,  c.  551 
(26  Statutes  at  Large,  p.  1084),  '*  in  amendment  to  the  various  Acts  relative  to 
immigration  and  the  importation  of  aliens  under  contract  or  agreement  to 
perform  labor,"  excluded  from  admission  to  this  country,  apart  from  Chinese 
laborers,  '*  All  idiots,  insane  persons,  paupers  or  persons  likely  to  become  a 
public  charge,  persons  suffering  from  a  loathsome  or  a  dangerous  contagious 
disease,  persons  who  have  been  convicted  of  a  felony  or  other  infamous  crime 
or  misdemeanor  involving  moral  turpitude,  polyganiists,  and  also  any  person 
whose  ticket  or  passage  is  paid  for  with  the  money  of  another  or  who  is 
assisted  by  others  to  come,  unless  it  is  affirmatively  and  satisfactorily  shown 
on  special  inquiry  that  such  person  does  not  belong  to  one  of  the  foregoing 
excluded  classes,  or  to  the  class  of  contract  laborers  excluded  by  the  Act  of 
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February  26,  1885,  but  this  section  shall  not  be  held  to  exclude  persons  living 
in  the  United  States  from  sending  for  a  relative  or  friend  who  is  not  of  the 
excluded  classes  under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe.  Provided,  That  nothing  in  this  Act  shall  be  construed  to  apply  to 
or  exclude  persons  convicted  of  a  political  offcTnce,  notwithstanding  said  politi- 
cal offence  may  be  designated  as  a  '  felony,  crime,  infamous  crime,  or  misde- 
meanor, involving  moral  turpitude  *  by  the  laws  of  the  land  whence  he  came 
or  by  the  Court  convicting."  See  Supplement  to  Gould  &  Tucker^s  Notes  on 
the  United  States  Statutes,  p.  193. 

Even  in  time  of  peace  Congress  has  the  right  to  legislate  for  the  exclusion  of 
certain  classes  of  undesirable  aliens,  like  the  Chinese,  and  to  provide  for  their 
detention  in  order  to  make  such  legislation  effective.  Chae  Chan  Ping  v.  United 
States,  130  United  States,  581;  Nishimura  Ekiu  v.  United  States,  142  id.  651; 
Fong  Yue  Tingy.  United  States,  149  id.  698;  Wong  Wingy.  United  States,  163  id. 
228.  The  provision  of  the  Federal  Constitution,  empowering  Congress  to  regu- 
late commerce  with  foreign  nations,  deprives  the  Legislatures  of  the  respective 
States  of  power  to  legislate  for  the  protection  of  white  labor  against  competi- 
tion with  Chinese  Coolie  labor,  and  to  discourage  the  immigration  of  the 
Chinese  into  the  States,  or  to  restrict  the  right  of  aliens  to  enter  or  leave  the 
country.  Lin  Sing  v.  Washburn,  20  California,  534 ;  Ex  parte  Ah  Cue,  101  id. 
197.  As  a  matter  of  police  and  sanitary  regulation,  each  State  may  exclude 
from  its  limits  paupers,  vagrants,  criminals,  or  infirm,  sick,  diseased,  or  dis- 
abled persons,  or  provide  for  their  admission  on  such  terms  as  will  prevent 
the  State  being  burdened  with  their  support ;  but  this  right,  under  the  com- 
merce clause  of  the  Constitution,  and  14th  amendment  thereof  relating  to 
involuntary  servitude,  even  when  Congress  has  not  legislated  upon  the  sub- 
ject, does  not  ext«nd  to  the  exclusion  of  persons  who  are  able-bodied,  sound 
in  mind,  and  able  and  willing  to  work.  State  v.  The  Steamship  Constitution, 
42  California,  578 ;  Portland  v.  Bangor,  65  Maine,  120 ;  Thompson  v.  Bunton 
(Missouri),  22  S.  W.  Rep.  863 ;  Forbes'  Case,  11  Abbott's  Prac.  Reps.  (N.  Y.) 
52;  People  v.  Turner,  55  Illinois,  280. 

In  this  country,  apart  from  the  aid  to  soldiers  and  sailors,  provided  by 
Federal  laws  (see  the  United  States  Revised  Statutes,  s.  4801,  et  seq.),  relief  of 
the  indigent  who  reside  in  the  country  is  wholly  regulated  by  the  several 
States,  the  Legislatures  of  which  may  by  general  laws  require  their  counties 
and  municipalities  to  provide  for  the  support  of  the  poor,  provision  being  also 
frequently  made  for  State  support  in  certain  classes  of  cases.  State  statutes 
granting  State  aid  to  soldiers  and  their  families  do  not  take  away  their  right 
to  claim  relief  under  the  pauper  laws,  and  a  discharged  soldier,  entitled  to 
soldiers'  relief  which  is  not  claimed  by  him,  is  a  pauper  if  he  receives  support 
under  the  pauper  laws.  Crossman  v.  New  Bedford  Institution  for  Savings,  160 
Massachusetts,  503 ;  Goodale  v.  Laxorence,  88  New  York,  513 ;  Webster  v. 
Rapides  Police  Jury,  51  Louisiana  Ann.  1204 ;  Macoupin  County  v.  Edwards, 
15  Illinois,  197. 

The  word  *'  paupers  "  applies,  in  general,  under  the  different  State  statutes 
to  persons  receiving  assistance  from  the  public,  for  themselves  or  their  fami- 
lies, under  the  provisions  made  by  law  for  the  support  and  maintenance  of  the 
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poor.  Justices^  Opinion^  124  Massachusetts,  596,  597;  Lyme  v.  East  Had* 
dam^  14  Connecticut,  394;  Walbridge  v.  Walbridge,  46  Vermont,  617,  620; 
MotUtotiboraugk  v.  Tuftonborough,  43  New  Hampshire,  816;  Wkiting*s  Casey 
3  Pittsburgh  (Penn.),  129  ;  South  Brunswick  v.  East  Windsor,  8  New  Jersey 
Law,  64,  67;  Rhine  v.  Sheboygan,  62  Wisconsin,  352;  State  v.  Osawkee 
Toumship,  14  Kansas,  418,  421 ;  Lee  County  y.  Lackie,  30  Arkansas,  764,  768. 
A  man  may  be  a  pauper,  though  able  to  support  himself  alone,  if  he  cannot 
provide  for  his  wife  and  children  and  they  receive  public  aid.  Poland  v. 
Wilton,  15  Maine,  363.  In  Massachusetts,  see  the  Statute  of  1881,  c.  188 ; 
Worcester  v.  Barre,  138  Massachusetts,  101. 

One  who  has  been  supported  by  his  town  as  a  pauper,  but  is  able  to  earn 
more  than  enough  to  support  himself,  and  has  found  an  employer,  and  is  not 
therefore  actually  chargeable  to  the  town  and  stands  in  no  need  of  immediate 
relief,  is  no  longer  a  pauper.  Wilson  v.  Brooks,  14  Pickering  (Mass.),  341. 
The  liability  to  support  the  poor  depends  not  upon  any  express  or  implied 
contract,  but  wholly  upon  statute.  Lander  County  v.  Humboldt  County,  21 
Nevada,  415.  An  able-bodied  man  who  has  always  maintained  himself  and 
his  family  by  his  own  exertions,  and  who  goes  into  another  county,  where, 
without  his  fault,  and  because  of  an  accident,  he  becomes  incapable  of  self- 
support,  cannot  make  his  own  town  or  county  liable  for  his  maintenance. 
Wood  V.  Simmons,  21  New  York  State  Rep.  390.  Actual  want  is  the  test, 
and  a  man  may  be  a  pauper  though  his  needy  condition  is  caused  by  his  own 
improvidence  or  intemperance.  New  Hartford  v.  Canaan,  52  Connecticut, 
158.  In  New  Hampshire,  the  policy  of  law  has  been  not  to  deprive  a  per- 
son of  all  property  before  he  can  avail  himself  of  relief.  MoiUtofiborough  v. 
Tufionborough,  43  New  Hampshire,  316,  319.  In  general,  the  poor  laws  im- 
pose a  legal  obligation,  and  not  a  mere  discretion,  on  the  county  or  town  to 
really  provide,  under  its  ordinary  expenses,  for  the  poor  therein  designated, 
and  this  obligation  is  not  fulfilled  by  providing  a  poor-house,  or  by  refusing  to 
act.  See  Perry  County  v.  Du  Quoin  City,  99  Illinois,  479,  487  ;  Weston  Lum- 
ber Co.  V.  Munising  Township  (Mich.),  82  N.  W.  Rep.  267. 

If  the  overseer  of  the  poor  makes  an  improvident  or  extravagant  contract 
for  a  pauper's  support,  the  board  of  supervisors  may  reduce  the  amount,  but 
until  such  action  is  taken  by  the  board  the  contract,  if  not  affected  by  fraud, 
is  binding  upon  the  county.  De  Witt  County  v.  Wright,  91  Illinois,  529,  532. 
Directors  or  overseers  of  the  poor  who  wilfully  fail  to  discharge  their  duties 
to  paupers  are  indictable  for  such  neglect  at  common  law.  Commonwealth  v. 
Coyle,  160  Pennsylvania  State,  36.  As  to  the  recovery  from  relatives  of 
money  supplied  by  a  county  for  the  support  of  the  indigent,  see  McCook 
County  Y.  Kammoss,  7  South  Dakota,  558,  58  Am.  State  Rep.  854  and  note.  As 
to  the  liability  of  a  municipality  for  the  negligence  of  its  officers  in  a  work- 
house causing  personal  injuiies  to  its  inmates,  see  Curran  v.  Boston,  151 
Massachusetts,  505 ;  30  Am.  &  £ng.  Corp.  Cases,  506  and  note ;  Edgerly  v. 
Concord,  62  New  Hampshire,  8 ;  O'Leary  v.  Commissioners,  79  Michigan,  281 ; 
MoffiU  VT  AsheviUe,  103  North  Carolina,  237. 

In  Massachusetts  the  term  **  residence,"  though  used  in  different  senses, 
means  generally  the  same  as  domicil  in  the  laws  relating  to  taxation,  voting, 
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settlement,  and  divorce  ;  under  the  pauper  statutes  it  is  assumed  to  mean  the 
.  same  as  domicil,  and  temporary  absences  do  not  effect  a  change  of  residence 
thereunder  any  more  than  under  the  laws  I'elating  to  taxation.  Lee  v.  Lenox, 
15  Gray  (Mass.),  496;  Stoughton  y.  Cambridge^  165  Massachusetts,  251.  In 
Maine,  while  '*  domicil,''  a  word  not  used  in  the  pauper  law,  cannot  be  lost 
without  gaining  another,  a  pauper  may  abandon  his  "  residence  "  or  **  dwell- 
ing-place *'  without  having  acquired  another.  North  Yarmouth  v.  West  Gar- 
diner, 58  Maine,  207. 

Imprisonment  does  not  change  a  person *s  residence  for  settlement,  taxa- 
tion, or  divorce.  North  Yarmouth  v.  West  Gardiner,  58  Maine,  207;  Hanson 
V.  Hanson,  111  Massachusetts,  158,  160.  Ordinarily  a  married  woman's  set- 
tlement is  that  of  her  husband.  Hanson  v.  Hanson,  111  Massachusetts,  158; 
Burtis  V.  Burtis,  161  Massachusetts,  508. 

An  insane  person  cannot  acquire  a  pauper  settlement  in  his  own  right ;  if  a 
minor,  and  not  emancipated,  his  settlement  follows  that  of  his  father.  Strong 
V.  Farmington,  74  Maine,  46  ;  Islesborough  v.  Lincolnville,  76  id.  572  ;  Winter" 
port  V.  Newhurgh,  78  id.  136. 

When  a  pauper  has  a  settlement  in  one  town,  which  has  become  charge- 
able with  his  support,  he  may  under  certain  conditions  acquire  a  new  settle- 
ment in  another  town.  Thus,  in  Pennsylvania  the  occupation  of  realty  for 
two  years  under  a  lease  may  by  statute  give  him  a  new  settlement,  but  the 
settlement  cannot  be  gained  by  the  leasing  alone,  and  there  must  be  an  actual 
payment  of  rent,  either  in  money  or  in  some  equivalent  therefor,  such  as 
labor.  Overseers  of  Laporte  Borough  v.  Overseers  of  HUlsgrove  Totonship,  05 
Pennsylvania  State,  269 ;  Overseers  of  Milton  v.  Overseers  of  West  ChiUisquague, 
9  Pennsylvania  Superior  Court,  204.  In  Massachusetts,  see  Spencer  v.  Leices- 
ter, 140  Massachusetts,  224 ;  Greenfield  v.  Buckland,  159  id.  491. 

In  New  York,  under  the  recent  Statute  of  1897,  a  pauper's  settlement  may 
be  lost  by  a  continuous  residence  elsewhere  for  one  year,  but  a  new  settlement 
cannot  be  gained  so  long  as  the  poor  person  or  any  member  of  his  family  is 
supported  or  relieved  by  any  other  municipality.  People  v.  Maynard,  160 
New  York,  453,  460. 

Even  if  there  ever  was  a  common-law  rule  that  a  pauper  cannot  gain  a  new 
settlement  by  changing  his  place  of  residence,  the  legal  settlement  of  paupers 
has  been  so  long  and  specially  covered  by  express  statutes  that  change  of  set- 
tlement is  a  recognized  feature  of  pauper  law.  The  usual  method  provided 
for  protecting  towns  against  persons  not  technically  paupers,  but  liable  to 
become  such,  from  gaining  a  legal  settlement,  is  by  warning  them  to  depart, 
and,  if  they  fail  to  do  so,  by  deporting  them  to  the  towns  from  which  they 
removed.  And  even  if  the  statute,  as  appears  to  be  the  case  in  Minnesota, 
does  not  give  authority  to  a  county  or  town  to  move  in  that  direction  until  the 
person  applies  for  pauper  aid,  yet  as  the  statute  does  require  a  full  year's  resi- 
dence in  a  county  or  town  to  acquire  a  legal  settlement,  if  his  pauperism  is  at 
all  imminent  at  the  time  of  his  removal,  the  application  for  his  support  will 
ordinarily  be  made  before  he  acquires  a  settlement.  The  fact  that  he  was 
already  not  self-supporting,  but  was  assisted  only  by  private  charity,  does  not 
prevent  his  changing  his  settlement.     Cordova  v.  Lesueur  Centre  (Minn.),  80 
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N.  W.  Rep.  836.  In  such  a  case,  no  public  money  being  expended  for  his 
maintenance,  he  is  not  a  public  charge,  and  charitable  institutions  which  re- 
ceive no  public  funds,  but  aid  such  of  the  poor,  whether  adults  or  children, 
as  remain  with  them  voluntarily,  are  not  subject  to  State  inspection  or  regula- 
tion. People  V.  New  York  Society  for  the  Prevention  of  Cruelty  to  Children, 
162  New  York,  429. 

As  to  the  offence  of  being  an  "  idle  and  disorderly  person/'  referred  to  in 
the  principal  case,  the  Supreme  Judicial  Court  of  the  State  of  Massachusetts 
holds  that  the  State  statute,  which  expressly  relates  to  **  those  persons  who 
neglect  all  lawful  business  and  habitually  misspend  their  time,"  &c.,  may 
include  those  who  are  under  no  obligation  to  work  ;  that  it  does  not  expressly 
relate  to  neglect  of  business  which  is  necessary  for  the  support  of  the  accused; 
that  if  attention  to  some  lawful  business  is  necessary  to  his  support  or  those 
depending  upon  him,  its  entire  neglect  is  proof  that  he  is  reprehensibly  idle; 
that,  in  certain  cases  under  the  statute,  the  jury  is  properly  instructed  that,  in 
order  to  convict,  it  must  be  proved  that  the  accused  was  in  need  of  work  to 
provide  for  subsistence ;  but  that  the  complaint  need  not  allege  that  the 
defendant  was  under  any  necessity  or  duty  of  self-support,  or  of  following  any 
business  or  vocation.  Commontcealth  v.  Doherty,  137  Massachusetts,  245  ;  Com' 
monwecUih  v.  Broion^  141  id.  78.  In  a  very  recent  case  the  same  Court  held  that 
a  married  woman's  neglect  of  her  duties  as  a  wife,  whether  she  is  supported  by 
her  husband  or  by  some  other  person,  may  constitute  criminal  idleness,  as  well 
as  her  neglect  to  earn  her  own  living,  and  that  she  is  amenable  to  the  statute 
if  such  idleness  concurs  with  the  misspending  of  her  time.  Commonwealth  v. 
Tay,  170  Massachusetts,  192. 
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See  Nos.  23, 24,  25,  and  26  of  "  Landlord  akd  Tenant,'*  15  R.  C.  465  et  seq, ;  Kos. 
17  and  18  of  "Limitation  of  Actions,"  16  R.  C.  313  et  seq. 
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HOLMES  V.  GODSON. 
(1856.) 

RULE. 

Where  an  absolute  gift  to  a  person  is  followed  in  the 
same  instrument  by  a  gift  over  in  case  of  that  person  dying 
intestate,  or  without  having  disposed  of  the  property,  the 
gift  over  is  said  to  be  repugnant,  and  is  void. 

Holmes  v.  Godson. 

8  De  G.  M.  &  G.  152-167  (s.  c.  25  L.  J.  Ch.  817). 

Will.  —  Gift  Absolutely  vested,  —  Gift  over  on  Condition.  — Repugnancy. 
[152]  A  testator  gave  real  and  personal  estate  upon  trust  for  his  son,  to 
vest  in  him  on  his  attaining  the  age  of  twenty-one  years,  but  if  he 
should  die  under  twenty-one,  or  having  attained  twenty-one  should  not  have 
made  a  will,  then  the  testator  directed  the  property  to  be  sold,  and  the  pro- 
ceeds to  be  held  on  other  trusts.  Held,  that  the  property  vested  in  the  sou 
absolutely  at  twenty-one,  and  that  the  gift  over  was  repugnant  and  void. 

This  was  a  special  case  transferred  from  the  paper  of  Vice-Chan- 
cellor  Wood,  and  heard  originally  by  their  Lordships. 

The  question  was  as  to  the  effect  of  the  will  of  the  Eeverend 
Thomas  Yates  Eidley,  dated  the  6th  of  November,  1837,  and  a 
codicil  dated  the  30th  of  December  following.  The  material  por- 
tion of  the  will  was  as  follows :  "  I  direct  in  the  first  place  that 
all  nrif  just  debts,  my  funeral  and  testamentary  expenses  and  •  the 
rjxpens^js  of  proving  this  my  will,  be  fully  paid  and  satisfied.  I 
^iwH  unto  my  dear  wife  Jane,  to  and  for  her  own  absolute  use  and 
U',u(M,  all  my  plate,  linen,  household  goods,  furniture,  wines  and 
//th'jf  liquors,  and  all  my  farming-stock,  carriages,  carriage  horses 
hut\  oth^rr  horses  of  which  I  may  be  possessed  at  the  time  of  my 
tU'f/'it^A%  I  give  and  bequeath  unto  my  dear  wife  Jane  and  Richard 
Ovl.v/ri,  VMi{.,  and  the  survivor  of  them,  and  the  executors  and  ad- 
f(,,hl>XriiUjTH  of  such  survivor,*  upon  trust,  that  they  shall  with 
1  So  in  the  copy  of  the  wiU. 
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all  convenient  speed  call  in  and  convert  into  money  all  such  parts 
of  my  residuary  estate  as  do  not  consist  of  money  or  security  for 
money,  upon  trust  for  my  son  Thomas  Yates  Eidley,  to  vest  in 
him  on  his  attaining  the  age  of  twenty-one  years ;  but  in  case  my 
said  son  shall  not  live  to  attain  a  vested  interest  therein,  then  in 
trust  for  my  dear  wife  Jane,  during  her  natural  life.  I  give  and 
bequeath  to  my  dear  son  Thomas  Yates  Eidley  all  my  books,  prints, 
and  manuscripts,  to  and  for  his  own  absolute  use  for  ever.  I  give 
and  bequeath  unto  my  executors,  my  said  dear  wife  Jane,  and 
Eichard  *  Godson,  Esq.,  the  adowson  and  all  my  living  [*  153] 
or  rectory  of  Heysham,  upon  trust  for  the  benefit  of  my 
dear  son  Thomas  Yates  Eidley,  that  they  the  said  executors  shall 
present  to  the  rectory  some  person  under  bonds  of  resignation,  to 
resign  or  vacate  the  living  upon  my  son's  arriving  at  the  proper 
age  for  entering  the  church  or  holding  the  living,  that  person  to 
be  not  under  the  age  of  sixty-five  years.  But  in  case  my  dear  son 
Thomas  Yates  Eidley  shall  not  live  to  attain  the  age  of  twenty- 
one  years,  or  having  attained  the  age  of  twenty-one  years  shall 
not  have  made  a  will,  I  hereby  direct  my  said  executors  or  trustees 
to  sell  all  my  property,  both  real  and  personal,  at  their  discretion, 
and  to  invest  the  proceeds  for  the  benefit  of  my  said  wife  Jane  for 
her  natural  life ;  and  after  her  death  all  the  said  investment  I  be- 
queath to  my  friend,  Eichard  Godson,  Esq.  I  hereby  appoint  my 
trustees  and  executors  to  be  guardians  of  the  person  and  estate  of 
my  son  Thomas  Yates  Eidley.  I  hereby  give  the  power  to  my 
executors  and  trustees  to  sell  any  portion  of  the  real  or  personal 
property  as  may  seem  advisable  to  them,  to  enable  them  to  ad- 
vance such  sums  as  they  shall  think  fit  to  promote  the  education 
or  advancement  in  the  world  of  my  said  son,  save  and  excepting 
my  said  advowson." 

The  only  material  part  of  the  codicil  was  the  following:  "I 
devise  all  my  property  real  and  personal  (except  the  personal 
property  therein  devised),  to  my  wife  Jane  and  Eichard  Godson, 
their  heirs  and  assigns,  to  carry  into  effect  the  trusts  in  my  will 
created,  and  to  sell  my  real  property  to  pay  my  debts,  or  for  the 
advancement  of  my  son;  and  I  also  direct  that  the  clergyman 
to  be  presented  to  the  rectory,  as  in  my  will  mentioned,  may 
be  under  the  age  of  sixty-five  years,  if  my  said  wife  Jane  and 
Eichard  Godson  think  that  it  be  better  for  the  advantage  of  my 
son." 
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[♦  154]  *  The  testator  died  on  the  4th  of  February,  1838,  and  the 
will  and  codicil  were  proved  by  Jane  Ridley  and  Eichard 
Godson  on  the  7th  of  May,  1838. 

Thomas  Yates  Eidley,  the  son,  with  the  concurrence  of  the  trus- 
tees, mortgaged  the  real  estates  comprised  in  the  will ;  and  by  his 
marriage  settlement,  dated  the  21st  December,  1844,  charged  the 
property  with  a  jointure  rent-charge  of  £150  for  the  benefit  of  his 
wife.  By  two  indentures,  dated  respectively  the  17th  of  April, 
1854,  and  the  18th  of  July,  1854,  he  and  his  wife  conveyed  the 
estates  to  the  plaintiffs,  Arthur  Holmes  and  Edward  John  Day, 
upon  trust  for  sale  and  to  apply  the  proceeds  for  the  payment  of 
his  mortgage  and  other  debts,  and  subject  thereto  upon  certain 
trusts  for  the  benefit  of  himself,  his  wife  and  children. 

Thomas  Yates  Eidley,  the  son,  died  intestate  on  the  21st  of 
February,  1855. 

The  questions  for  the  consideration  of  the  Court  were,  — 

First,  whether  upon  the  construction  of  the  will  and  codicil  of 
the  testator,  Thomas  Yates  Ridley,  the  son,  had  upon  his  attaining 
the  age  of  twenty-one  years  the  power  of  alienating  and  disposing 
by  deed  of  the  real  estates  of  the  testator  for  an  indefeasible  estate 
of  inheritance  in  fee  simple,  subject  only  to  the  trusts  declared 
thereof  by  the  will  and  codicil  for  raising  money  for  the  purposes 
therein  mentioned. 

Secondly,  whether  the  defendants,  as  claiming  under   Richard 

Godson  or  either  of  them,  had  any  and  what  estate  or  in- 

[*  155]  terest  in  the  hereditaments  and  premises  devised  *  by  the 

will  and  codicil  and  conveyed  to  the  plaintiflfs  by  the  deeds. 

Mr.  W.  M.  James  and  Mr.  C.  Hall  for  the  plaintiflf. 

T\ui  gift  to  the  son  was  absolute  on  his  attaining  twenty-one, 
and  the  devise  over  was  repugnant  and  void.  £x  parte  Palmer, 
r,  ]hi  a.  &  Sra.  649;  Ware  v.  Cann,  10  B.  &  C.  433 ;  Bradley  v. 
ra'roto,  3  Ves.  324;  Outhbert  v.  Purrinr,  Jac.  415;  Boss  v.  Boss, 
1  J/ic,  &  W.  154;  Attomei/-Oeneral  v.  Hall,  1  Jac.  &  W.  158,  n. ; 
r/r^-m  V.  Harvey,  1  Hare,  428 ;  Byvg  v.  Lord  Strafford,  5  Beav. 
r,r,H  ;    Watkim  v.    Williaim,  8  Maa  &  G.  622 ;    In    re   Yalden, 

I  \h^  il  \\.  A  0.  53. 

Mr  \V.  Hihlop  Clarke  for  Mrs.  Godson. 

'J  I,/!  irij<5  v.iiitcX  of  the  gift  to  the  son  with  the  limitation  over  is, 
f/,  j/»vi^  l.irn  an  ewtate  for  life,  with  a  power  of  appointment  over, 
i,),'h  f/i?  Ut  U?  «jx(j«utcd  by  will,  and  the  words  "shall  not  have  made 
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a  will "  axe  equivalent  to  those  used  in  the  case  of  Borton  v.  Bor- 
ton,  16  Sim.  552,  "  subject  to  her  disposition  thereof." 

[The  Lord  Justice  Knight  Bruce  referred  to  Tomlinson  v. 
Digkton,  1  P.  Wms.  149 ;  Doe  v.  Thomas,  3  A.  &  E.  123.] 

Mr.  Swanston  and  Mr.  C.  T.  Simpson  for  another  defendant. 

Doe  V.  Glover,  1  C.  B.  448,  establishes  that  the  devise  over  is  a 
good  devise.  In  re  Yalden,  1  De  G.  M.  &  G.  53,  differs  from  the 
present  case,  as  the  property  there  was  personal. 

*  They  referred  to  Beachcroft  v.  Broome,  4  T.  R.  441  [*  156] 
(2  R.  R.  429) ;  BiUl  v.  Kingston,  1  Mer.  314 ;  Constable  v. 
Bull,  3  De  G.  &  Sm.411. 

Mr.  Lee  (^amicus  euros)  referred  to  Lighthurne  v.  GUI,  6  Bro. 
P.  C.  36 ;  and  Gulliver  v.  Vaux  (p.  65,  post). 

Mr.  W.  M.  James  in  reply.  Judgment  reserved. 

March  11.    The  Lord  Justice  Knight  Bruce. 

In  the  will  to  be  construed  in  this  case,  I  think  that  the  words, 
"  or  having  attained  the  age  of  twenty-one  years  shall  not  have 
made  a  will,"  do  not  affect  the  interpretation  of  the  instru- 
ment, and  are  of  no  force  or  efficacy.  They  are  in  my  opinion 
repugnant  to  the  absolute  interest  given  by  it  to  Thomas  Yates 
Ridley  the  son,  if  he  should  live,  as  he  did  live,  to  attain  majority, 
and  inconsistent  with  that  absolute  interest,  and  therefore  in  effect 
to  be  rejected  or  disregarded.  Mr.  Godson  consequently,  though 
he  survived  the  testator's  widow,  did  not,  as  I  conceive,  acquire  or 
take  a  beneficial  interest  of  any  kind  under  the  will  or  codicil. 

Many  decided  cases,  not,  I  think,  less  than  twelve,  were  cited  at 
the  bar  during  the  argument,  by  way  of  authority  for  or  against 
the  plaintiff  on  this  disputed  point,  some,  if  not  all  of  them,  ap- 
posite. The  language  of  Mr.  Justice  Coleridge  in  Doe  v.  Thomas, 
3  A.  &  E.  123,  was,  I  believe,  mentioned  from  the  bench.  The 
case  of  Churchill  v.  Marks,  1  Coll.  441,  decided  by  myself, 
was  not  noticeid,  nor  *  was  probably  material  to  be  noticed,  [*  157] 
but  the  important  authority  of  Lighthurne  v.  QUI,  6  Bro. 
P.  C.  36,  in  the  House  of  Lords,  1764,  was  brought  under  our  at- 
tention by  Mr.  Lee,  who  informed  us  of  a  circumstance  that  I  had 
forgotten,  namely,  that  he  had  also  communicated  that  authority 
to  the  Court  during  the  argument  of  Yalden's  Case,  1  De  G.  M.  & 
G.  53,  decided  by  the  present  Lord  Chancellor  and  myself.  Here 
may  properly  be  noticed  also  another  considerable  case,  that  of  Q^- 
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liver  V.  Vatix,  a  manuscript  report  of  which  by  Mr.  Justice  Burnett 
is  among  his  manuscripts  in  Mr.  Serjeant  Hill's  Collection,  and 
which  my  learned  Brother,  I  believe,  intends  particularly  to  mention. 

On  the  whole  the  precedents  are,  in  my  judgment,  amply  suflS- 
cient  to  warrant  us  in  arriving  at  the  conclusion  I  have  stated,  if 
precedents  were  wanting  for  a  determination  so  agreeable,  accord- 
ing to  my  conception,  to  reason  and  principle. 

It  is  of  course  impossible  for  me  to  forget  the  respect  due  to  the 
decision  of  the  Court  of  Common  Pleas  in  Sir  Nicholas  Tindal's 
time,  mentioned,  and  very  properly  pressed  on  us,  during  the  argu- 
ment ;  nor  am  I  unaware  that  if  my  present  conclusion  cannot  be 
reconciled  with  that  decision  (which,  however,  it  may  perhaps  be), 
I  am  dissenting  (though  I  need  not  repeat,  most  respectfully  dis- 
senting) from  an  authority  of  much  consideration  and  weight. 

I  do  not  see  why  the  defendants  here  appeared  separately. 
There  should,  I  think,  be  no  costs  on  either  side. 

[♦  158]       *  The  Lord  Justice  Turner  :  — 

The  plaintiffs  in  this  case  claim  to  be  entitled  to  cer- 
tain real  estates  devised  by  the  will  of  Thomas  Yates  Ridley  under 
a  conveyance  from  Thomas  Yates  Ridley,  the  son  of  the  testator  and 
a  devisee  under  his  will. 

The  testator  by  his  will,  after  giving  his  wife  his  plate  and  so 
on,  proceeded  thus :  "  I  give  and  bequeath  unto  my  dear  wife  Jane, 
and  Richard  Godson,  Esq.,  and  the  survivor  of  them,  and  the  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  upon  trust 
that  they  shall  with  all  convenient  speed  call  and  convert  into 
money  all  such  parts  of  my  residuary  estate  as  do  not  consist  of 
money  or  security  for  money,  upon  trust  for  my  son  Thomas  Yates 
Ridley  to  vest  in  him  on  his  attaining  the  age  of  twenty-one  years ; 
but  in  case  my  said  son  shall  not  live  to  attain  a  vested  interest 
tlu^r(»in,  then  in  trust  for  my  dear  wife  Jane  during  her  natural 
lift'."     Then  there  is  a  disposition  of  books,  prints,  and  manuscripts 
in  favour  of  the  son.     Then  there  is  a  bequest  of  the  advowson  at 
IIpyMlmni  in  trUvSt  for  the  benefit  of  the  son.     Then  follows  this 
oIituHt' :  *'  Hut  in  case  my  dear  son  Thomas  Yates  Ridley  shall  not 
11 VM  to  attain  the  ago  of  twenty-one  years,  or  having  attained  the 
i\ui\  of  twiu»(y-ono  yoars  shall  not  have  made  a  will,  I  hereby  direct 
my  wnid  tuocutors  or  trustees  to  sell  all  my  property  both  real  and 
jMir>*oiml  at  i\mt  discretion,  and  to  invest  the  proceeds  for  the 
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benefit  of  my  said  wife  Jane  for  her  natural  life,  and  after  her 
death  all  the  said  investment  I  bequeath  to  my  friend  Eichard 
Godson,  Esq."  There  is  a  codicil  to  the  will,  by  which  the  testator 
devises  all  his  property,  both  real  and  personal,  to  his  wife  and  Mr. 
Godson  to  carry  into  effect  the  trusts  his  will  created,  and  to  sell 
his  real  property  to  pay  his  debts  or  for  the  advancement  of  his  son. 

*  Now,  upon  the  construction  of  tliis  will  and  codicil,  I  [*  159] 
think  it  reasonably  clear  that  the  real  estates  vested  in  the 
son  at  the  age  of  twenty-one  years,  which  he  attained.  The  testator 
gives  all  such  parts  of  his  residuary  estate  as  do  not  consist  of  money 
or  securities  for  money.  Whatever  doubt  there  might  have  been 
upon  those  words  if  they  had  stood  by  themselves  as  to  whether 
they  would  extend  beyond  a  disposition  of  the  personal  estate  only, 
that  doubt  is,  I  think,  removed  by  the  ulterior  clause  in  the  will, 
by  which  the  testator  has  said,  that  in  case  his  son  shall  not  live 
to  attain  twenty-one,  or  having  attained  twenty-one  shall  not  have 
made  a  will,  he  directs  his  executors  and  trustees  to  sell  all  his 
property  both  real  and  personal.  It  is,  I  think,  quite  plain  that 
the  testator  in  that  clause  meant  to  dispose,  in  the  event  of  the 
son  dying  under  twenty-one,  of  the  property  which  the  son  was  to 
take  if  he  attained  twenty-one,  and  that  the  disposition  extends  to 
all  the  testator's  property  both  real  and  personal.  I  think,  also, 
that  the  words  of  the  will  are  sufficient  to  vest  the  fee  in  the  son 
upon  his  attaining  twenty-one. 

The  sole  question,  therefore,  on  the  plaintiff's  title  is,  whether 
the  fee  which  was  thus  vested  in  the  son  was  defeated  and  the 
estate  carried  over  to  the  widow  and  Mr.  Godson  by  the  event 
which  happened  of  the  son  having  afterwards  died  without  having 
made  a  will.     I  am  of  opinion  that  it  was  not. 

This  is  in  terms  a  disposition  of  real  estate  in  favour  of  other 
devisees  in  the  event  of  a  devisee  in  fee  dying  intestate,  and  I 
think  that  such  a  disposition  is  repugnant  and  void.  The  law, 
which  is  founded  on  principles  of  public  policy  for  the  benefit  of 
all  who  are  subject  to  its  provisions,  has  said  that  in  the  event  of 
an  owner  in  fee  dying  intestate  the  estate  shall  go  to  his 
heir,  and  this  *  disposition  tends  directly  to  contravene  the  [*  160] 
law  and  to  defeat  the  policy  on  which  it  is  founded.  On 
principle,  therefore,  I  think  the  disposition  bad;  and  the  cases 
which  were  cited  in  the  argument  appear  to  me  to  be  conclusive 
upon  the  point. 


60  EEPUGNANCY. 


HolmM  V.  Godion,  8  Be  0.  X.  &  0. 160, 161. 


In  addition  to  those  cases  which  were  referred  to,  there  is  the 
case  of  Lightbume  v.  QUI,  6  Bro.  P.  C.  36,  to  which  my  learned 
Brother  has  referred,  and  which  I  have  before  me,  where  there  was 
a  sum  of  £500  which  the  testator  left  to  his  daughter,  to  which  he 
was  entitled  under  a  settlement,  and  all  the  rest  of  his  worldly 
goods,  effects,  and  substance,  real  and  personal,  to  dispose  of  as  she 
should  think  fit.  But  if  his  said  daughter  should  die  unmarried 
or  intestate,  then  what  was  thereby  left  to  her  should  go  to  and 
be  equally  divided  among  the  children  of  his  brother,  the  Eev. 
Stafford  Lightburne.  The  daughter  having  died  intestate,  the  bill 
was  filed  in  the  Court  of  Chancery  by  the  children  of  the  brother, 
claiming  to  be  entitled  under  the  disposition  over  in  the  event  of 
the  daughter  dying  unmarried  or  intestate,  and  it  was  held  that 
the  bill  could  not  be  maintained.  The  bill  was  dismissed,  there 
was  an  appeal  to  the  House  of  Lords,  and  the  House  of  Lords,  con- 
firmed the  decree  dismissing  the  bill. 

It  was  objected  to  these  cases  and  to  Boss  v.  Ross,  1  Jac.  &  W. 
154,  and  others  which  I  do  not  think  it  necessary  to  go  through, 
and  to  this  case  of  Lightburtie  v.  Gill,  that  they  all  referred  to  per- 
sonal estate.  But,  upon  this  question,  I  confess  myself  unable  to 
see  the  distinction  between  cases  relating  to  personal  and  cases  re- 
lating to  real  estate.  Such  dispositions  of  personal  estate  are  void 
because  they  are  inconsistent  with  the  absolute  interest 
*[*  161]  *and  defeat  the  course  of  devolution  which  the  law  has 
provided.  Upon  what  ground  can  it  be  held  that  the 
same  principle  does  not  reach  to  the  like  dispositions  of  real  estate  ? 
I  should  feel  great  difficulty  in  maintaining  such  a  distinction  even 
if  authority  were  wanting  upon  the  point,  but  authority  is  not 
wanting  upon  it. 

I  may  refer  to  the  case  of  Muschamp  v.  Bluet,  in  Sir  John 
Bridgman's  Eeports  (J.  Bridg.  132);  although  the  case  is  not 
exactly  in  point  in  this  case,  yet  I  find  some  observations  which 
are  of  great  importance,  as  it  strikes  me,  bearing  upon  the  present 
question.  There  was  this  clause  in  the  will :  "  And,  as  touching 
my  lands  at  Tottenham,  my  son  Matthew  is  joint  purchaser  with 
rno  of  the  most,  and  the  rest  of  all  my  houses  and  land  there 
whir;h  is  freehold  I  give  to  Henry  and  Michael  Lock  upon  this 
VrOUiViiUm,  that  if  they  shall  sell  it  to  any  man  but  to  Matthew 
\/H']i  my  Hon  then  he  to  enter  upon  it  as  of  gift  by  this  my  will." 
'lUi*.  i{\\i*MiU)\\  arose  first,  whether  the  fee  passed  imder  the  disposi- 
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tion  to  Henry  and  Michael.  Gases  are  gone  into  on  that  subject 
affecting  such  dispositions  by  grant  Then  the  Court  enters  into 
the  question  of  the  effect  of  this  in  a  devise,  and  says :  "  But  I 
agree  that  in  case  of  a  devise,  although  the  apt  words  to  make  an 
estate  of  inheritance  to  pass  are  omitted '  (the  devise  was  merely 
to  Henry  and  Michael  without  any  words  of  inheritance),  "  yet, 
if  the  intent  of  the  devisor  does  appear  by  any  express  matter  con- 
tained in  the  will,  an  estate  of  inheritance  shall  pass,  for  it  is 
sufiBcient  to  pass  the  inheritance.  If  one  deviseth  land  to  another 
in  perpetuance,  the  devise  by  these  words  shall  pass  an  estate  in 
fee.  So,  if  one  devise  land  to  another  to  give,  dispose  or  sell  at 
his  pleasure,  this  is  an  estate  in  fee  simple. '  Then  there 
follows  this :  **  But  yet  the  law  hath  restrained  *  such  [*  162] 
intent.  For,  first,  it  ought  to  be  agreeable  to  law  and 
not  repugnant  to  it;  for,  although  in  Scholastica's  Case^  Plowd. 
403,  in  the  comment,  it  is  said  that  a  will  is  like  to  an  Act  of 
Parliament,  yet  a  will  cannot  alter  the  law  or  make  a  new  form 
of  an  estate,  which  is  not  allowed  by  the  rules  of  law,  as  an  Act  of 
Parliament  is,  and  so  adjudged  in  the  Common  Bench,  Hil.  T.  37 
Eliz.,  between  Jermin  and  Ascot,  Coke's  Reports,  in  Corbet's  Case, 
1  Co.  Rep.  85  a,  that  by  a  devise  a  man  cannot  give  an  estate  and 
determine  part  thereof  by  a  condition  and  make  the  residue  to  con- 
tinue. And  if  land  be  devised  to  one  in  tail  he  cannot  determine 
the  estate  as  to  the  devisee  himself,  and  yet  preserve  the  estate  to 
the  issue.  And.  28  &  29  Hen.  VIII. ,  Dyer,  Anon.,  Dyer,  33,  if 
land  be  devised  to  one  in  fee,  and  if  he  does  not  perform  such  an 
act,  the  land  shall  remain  to  another,  the  remainder  is  void,  for 
no  such  remainder  can  be  limited  by  the  rules  of  law." 

In  another  part  of  the  same  report  there  is  a  reference  to  Baker's 
Case,  cited  J.  Bridg.  137,  in  which  it  is  said,  "  A  devise  to  the  hus- 
band and  wife,  with  remainder  to  their  two  sons,  upon  condition 
that  if  they  or  their  heirs  go  about  to  alien,  &c.,  is  a  fee  simple; 
also  for  the  heirs  being  restrained  to  alien,  does  show  fully  that 
the  heir  shall  have  the  land,  for  otherwise  he  cannot  alien  it.  * 

But  there  is  another  very  much  more  important  case,  for  which 
we  are  indebted  also  to  the  great  research  and  knowledge  which 
Mr.  Lee  has  brought  to  our  aid  in  the  present  case.  I  refer  to 
the  report  in  Serjeant  Hill's  manuscript,  and  which  is  really  a 
most  important  case  in  my  view  of  it  as  bearing  on  the  present 
case.     It  is  the  case  of  Ghdliver  v.   Vaux  {post,  p.   65).     In  that 
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[*  163]  case  Thomas  *  Turney  was  seised  in  fee  and  made  his  will 
on  the  29th  of  December,  1712,  "  and  therein  devised  the 
premises  to  Thomas  Turney  his  second  son,  and  his  heirs,  pro- 
vided he  should  live  to  attain  the  age  of  twenty-one  years  and  not 
otherwise,  and  charged  the  estate  with  £350  payable  to  the  testa- 
tor's daughter  Dinah  Turney  at  her  age  of  twenty-four.  And  if 
his  said  son  Thomas  Turney  should  die  before  twenty-one,  then 
he  devised  the  premises  to  his  eldest  son  Tawyer  Turney  and  his 
heirs  when  he  should  attain  the  age  of  twenty-one  years,  and 
charged  the  estate  with  £550,  payable  to  his  daughter  Dinah  at 
her  age  of  twenty -three.  And  if  it  should  so  happen  that  his  son 
Thomas  and  his  son  Tawyer  should  both  die  before  they  should 
severally  attain  the  age  of  twenty-one  years,  then  he  devised  the 
premises  to  Dinah  Turney  and  her  heirs,  and  gives  his  wife  the 
profits  of  the  premises  till  her  children  should  attain  to  their  sev- 
eral ages  above  expressed,  and  after  that  gives  her  an  annuity  of 
£100  a  year  for  life  issuing  out  of  the  estate.  Then  follows  this 
clause :  *  And  for  prevention  of  any  difference  which  may  hereafter 
arise  concerning  the  inheritance  of  my  real  estate,  in  case  it  shall 
so  happen  that  all  my  three  children  shall  depart  this  life  without 
leaving  issue  lawfully  begotten  and  bom  of  any  of  their  bodies 
and  without  appointing  the  disposal  of  the  same,  then  and  in  such 
case  I  give  to  Ann  my  wife  £500  yearly  over  and  above  the  £100 
already  mentioned,  payable  out  of  my  said  estate.  Also  I  give 
£10  yearly  to  the  ministers  and  churchwardens  of  Cransfield  to 
be  disposed  in  charitable  uses.  Also  I  give  all  my  said  lands 
unto  my  loving  cousins,  Robert  Perrott,  Richard  Perrott,  Thomas 
Dell,  and  Robert  Dell.*  The  sons  and  the  daughter  all  died 
under  twenty-one,  and  all  died  without  making  any  disposition 
of  the  estate  and  in  the  terms  of  this  will  without  appointing  the 
disposal  of  the  same.  The  devisees,  however,  brought  eject- 
ment, and  upon  that  two  questions  appear  to  have 
[*  164]  *  arisen,  first,  whether  according  to  the  true  construction 
of  the  will  the  sons  and  the  daughter  took  estates  tail  or 
estates  in  fee;  and,  secondly,  supposing  they  did  take  estates  in 
fee,  then,  whether  the  executory  devise  over  in  the  event  of  their 
all  dying  without  leaving  issue  lawfully  begotten  and  without 
appointing  the  disposal  of  the  same  was  a  good  executory  devise. 
All  the  Judges,  Lord  Chief  Justice  Willes,  Mr.  Justice  Abney, 
and  Mr.  Justice  Bubnett,  agreed  in  opinion  it  was  a  fee  in  favour 
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of  the  son;  and  then  came  the  question,  whether  the  executory 
devise  over  was  good.  Lord  Chief  Justice  Willes  and  Mr.  Jus- 
tice Abney  delivered  their  opinions  that  the  executory  devise  was 
good  upon  this  ground,  that  it  fell  within  the  period  allowed  by 
law.  That  was  the  opinion  which  they  gave  in  the  first  instance. 
Mr.  Justice  Burnett,  however,  agreeing  that  the  sons  and  the 
daughter  would  take  in  fee,  and  that  the  case  was  one  of  execu- 
tory devise,  and  agreeing  also  that  the  executory  devise  would 
take  effect  within  a  limited  period,  addressed  himself  to  this 
question.  What  was  the  effect  of  the  clause  in  the  will  by  which 
the  executory  devise  was  made  to  depend  upon  the  sons  and  the 
daughter  dying  without  appointing  the  disposal  of  the  estate? 
and  he  expressed  himself  thus :  *  But  I  am  clearly  of  opinion  that 
this  condition  or  contingency  *  (it  is  very  important,  perhaps,  to 
observe  those  words)  "  annexed  to  the  estate  of  the  children  and 
precedent  to  that  of  the  devisees'  estate  is  a  void  condition,  and 
consequently  the  devise  dependent  on  it  can  never  take  place.  A 
condition  or  contingency  repugnant  to  the  estate  devised  must  be 
void.  Thus,  a  devise  to  one  in  fee  upon  condition  that  he  shall 
not  alien  is  void.  So  a  devise  in  fee,  upon  condition  that  the 
wife  shall  not  be  endowed,  or  the  husband  be  tenant  by  the  cour- 
tesy, is  void,  because  repugnant  to  the  estate  devised.  So  feoff- 
ment in  fee,  upon  condition  that  feoffee's  daughters  shall 
not  inherit,  is  void,  because  repugnant  to  the  *  nature  of  [*  165] 
the  estate.  What  is  the  condition  here  ?  That  if  Thomas 
dies  without  issue  his  heirs  shall  not  take  by  descent  but  by 
appointment;  whereas  a  devise  to  a  man's  heir-at-law,  or  grant  to 
heirs,  is  void,  and  he  will  take  by  descent.  In  this  case,  therefore, 
a  devise  in  fee  upon  the  condition  that  his  heirs  shall  not  take  by 
descent  unless  he  specially  appoints  them  is  a  void  condition,  and 
consequently  the  devise  subsisting  on  that  condition  is  void. "  Then 
the  case  concluded  thus :  Lord  Chief  Justice  Willes  and  Mr.  Jus- 
tice Abney  both  changed  their  opinion,  and  concurred  with  Mr. 
Justice  Burnett  in  the  opinion  he  expressed.  There  cannot  be 
a  higher  authority  than  that  case,  either  as  applicable  to  the 
present  or  with  reference  to  the  weight  which  it  derives  from  the 
Judges  by  whom  it  was  decided. 

These  cases  of  Muschamp  v.  Blicet,  J.  Bridg.  132 ;  Oulliver  v. 
Vatcx  (p.  65,  post)]  Ware  v.  Cann,  10  B.  &  C.  433,  referred  to, 
are  all  cases  of  real  estate,  and  they  seem  to  me  clearly  to  prove 
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that,  upon  this  point  there  is  no  distinction  between  the  cases 
relating  to  real  and  personal  estate.  In  truth,  the  decisions  in 
both  cases  turn,  as  I  apprehend,  on  this :  the  law  has  said,  that 
if  a  man  dies  intestate,  the  real  estate  shall  go  to  the  heir,  and 
the  personal  estate  to  the  next  of  kin,  and  any  disposition  which 
tends  to  contravene  that  disposition  which  the  law  would  make 
is  against  the  policy  of  the  law,  and  therefore  void. 

In  the  argument  of  this  case,  great  reliance  was  placed,  on  the 
part  of  the  defendants,  on  the  case  of  Doe  v.  Glover,  1  C.  B.  448, 
but  in  that  case  the  Court  seems  to  me  to  have  proceeded  upon  the 
ground,  that  the  devise  over  was  not  repugnant  to  or  in- 
[*  166]  consistent  with  the  prior  devise,  *  and  the  Court,  there- 
fore, certainly  did  not  intend  to  disturb  the  previous 
authorities  on  the  principle  on  which  they  proceeded.  The  de- 
vise was  there  a  devise  in  fee,  and  in  case  the  devisee  should  not 
have  parted  with  or  disposed  of  the  same,  then  over.  The  Court 
was  of  opinion  that  he  could  not,  under  that,  dispose  of  it  by 
will,  but  that  the  testator  meant,  unless  there  was  a  parting  with 
or  disposition  of  the  estate  by  deed  in  the  lifetime  of  the  first 
devisee,  the  devisees  over  would  take,  and  the  executory  devise 
over  to  them  would  be  good.  I  may  observe,  too,  that  the  atten- 
tion of  the  Court  seems  hardly  to  have  been  drawn  to  the  point, 
that  the  devise  over,  as  it  was  construed,  took  away  the  testamen- 
tary power  which  was  incident  to  the  fee  first  devised.  Not  one 
word  seems  to  have  fallen  from  the  Court  or  from  counsel  in  the 
course  of  the  argument  as  to  the  effect  of  that  decision  being  to 
contravene  the  rule  of  law  by  which  every  devisee  in  fee  has  a 
testamentary  power.  But  it  is  plain  on  looking  at  the  cases,  that 
if  a  man  says  the  estate  shall  go  over  if  you  do  not  dispose  of  it  by 
deed ;  he  says,  you  shall  not  have  that  power  which  the  law  gives 
of  disposition  by  will.  That  point  seems  not  to  have  been  drawn 
to  Ihe  attention  of  the  Court,  and  I  will  venture  to  add  that,  if 
that  case  of  Doe  v.  Glover  is  to  be  considered  as  conflicting  with 
the  other  authorities,  I  think  that  the  other  authorities,  and  espe- 
cially the  caso  of  Gulliver  v.  Vaux,  ought  to  prevail  against  it. 

A  not])  or  caHO  was  referred  to,  Borton  v.  Borton,  16  Sim.  552, 
where  tlie  diH])()Hili(m  wns  to  the  daughter,  to  be  made  subject  to 
hor  diHi)()si(i(»n,  and  then  there  followed  a  power  to  her  to  dis- 
poHO  of  tlm  jJrojMTty  l)y  will.  But  that  case  proceeded  entirely 
on  the  particular  words  of  the  will.      The  Vice-Chancellor  of 
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England  evidently  considered  *  the  words  "  to  be  subject  [*  167] 
to  her  disposition  thereof,"  as  meaning  to  be  subject  to 
her  testamentary  disposition,  and  as  referring  to  the  ulterior 
power  of  testamentary  disposition  given  to  her.  The  case,  there- 
fore, depends  entirely  upon  the  particular  language  of  the  will, 
and  without  saying  whether  it  is  consistent  or  inconsistent  with 
the  case  of  Doe  v.  Thomas,  3  A.  <&  K  123,  and  the  principle  to 
which  Mr.  Justice  Coleridge  referred  in  Doe  v.  Thomas,  it  is 
not  material  to  the  present  case. 

My  opinion  therefore  is,  that  the  answer  to  this  case  must  be  in 
favour  of  the  plaintiffs. 

ENGLISH  NOTES. 

The  following  is  the  report  of  Gulliver  v.  Vatix  referred  to  in  the 
above  judgment.  The  report  is  extracted  from  Mr.  Justice  Burnett's 
mauascripts,  vol.  10,  pp.  282-295,  in  Serjeant  Hill's  collection  of  manu- 
scripts, Lincoln's  Inn  Library. 

OxdUver  v.  Vaux^  Easter  Term,  1746.  Ejectment  on  case  reserved 
at  Nisi  Prius. 

<' Thomas  Turney,  seised  in  fee  of  the  premises,  20th  December, 
1712,  made  his  will  and  therein  devised  the  premises  to  Thomas 
Turney  (his  second  son)  and  his  heirs,  provided  he  should  live  to  attain 
the  age  of  twenty-one  years,  and  not  otherwise ;  and  charged  this 
estate  with  £350,  payable  to  ^the  testator's  daughter  Dinah  Turner  at 
the  age  of  twenty-four.  And  if  his  said  son  Thomas  Turney  should 
die  before  twenty-one,  then  he  devised  the  premises  to  his  (eldest)  son 
Tawyer  Turney  and  his  heirs,  when  he  should  attain  the  age  of  twenty- 
one  years;  and  charges  this  estate  with  £350,  payable  to  his  daughter 
Dinah  at  her  age  of  twenty-three.  And  if  it  should  so  happen  that 
his  son  Thomas  and  his  son  Tawyer  should  both  die  before  they  should 
severally  attain  the  age  of  twenty-one  years,  then  he  devised  the  prem- 
ises to  his  daughter  Dinah  Turner  and  her  heirs;  and  gives  his  wife 
the  profits  of  the  premises  till  her  children  should  attain  to  their  sev- 
eral ages  above  expressed,  and  after  that  he  gives  her  an  annuity  of  £100 
a  year  for  life.  Issuing  out  of  the  estate.  '  And  for  prevention  of  any 
difference  which  may  hereafter  arise  concerning  the  inheritance  of 
my  real  estate,  in  case  it  shall  so  happen  that  all  my  three  children 
shall  depart  this  life  without  leaving  issue  lawfully  begotten  and 
born  of  any  of  their  bodies,  and  without  appointing  the  disposal 
of  the  same,  then  and  in  such  case  I  give  to  Ann  my  wife  £500  yearly 
over  and  above  the  £100  already  mentioned,  payable  out  of  my  said 
estate.     Also  I  give  £10  yearly  to  the  ministers  and  churchwardens 
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of  Cransfield  to  be  disposed  in  charitable  uses.  Also,  I  give  all  my 
said  lands  unto  my  loving  cousins  Kobert  Perrot,  Kichard  Perrot, 
Thomas  Dell,  and  Kobert  Dell,  their  heirs  and  assigns  for  ever.' 

'*  The  testator  died  in  February,  1712,  leaving  three  children  alive 
and  under  age,  Tawyer  Turney,  Thomas  Turney,  and  Dinah  Turney. 
Ann,  the  testator's  wife,  entered  and  held  the  estate  till  her  son  Thomas 
Turney  attained  his  age  of  twenty-one  years,  at  which  age  he  entered 
and  held  the  estate  till  the  time  of  his  death,  in  July,  1740.  Upon 
whose  death  Tawyer  Turney  entered  and  held  the  estate  till  his  death, 
in  November,  1740.  Dinah  died  unmarried,  some  few  years  after  the 
testator's  death,  and  in  the  lifetime  of  her  brothers.  And  Thomas  and 
Tawyer  both  died  without  issue,  having  made  no  will  or  other  dispo- 
sition of  the  estate.  Ann,  the  testator's  widow,  died  in  November, 
1740.  Margaret  Vaux,  next  cousin  and  heir-at-law  to  Tawyer  Turney, 
upon  his  death  entered  upon  the  estate.  Upon  whom  the  two  lessors 
of  the  plaintiff,  who  are  the  only  surviving  devisees,  entered. 

"  The  question  (reserved  at  the  trial  of  this  ejectment  at  Bucking- 
ham, before  Mr.  J.  Abney)  was,  whether  the  lessors  of  the  plaintiff 
had  any  title  by  this  devise  to  the  lands  in  question  ? 

'•'Skinner,  Serjt.,  and  Draper,  Serjt.,  at  another  day,  for  lessors  of 
plaintiff. 

"  If  this  good  by  way  of  remainder  or  by  way  of  executory  devise, 
then  a  good  title  is  in  the  lessors  of  plaintiff. 

^<  1.  It  has  been  more  than  once  laid  down,  and  not  now  to  be  dis- 
puted, that  subsequent  words  will  control  the  largeness  of  the  pre- 
ceding and  abridge  the  estate.  Thus  an  estate  to  A.  and  her  heirs, 
and  if  she  die  without  issue,  to  B.,  is  an  estate  tail  in  A.  Clarke's 
Case,  Dyer,  330, 1  E.  A.  832,  P.  pi.  6,  Sk.  3,  Bulstr.  194;  AUham's 
Case,  8  Co.  Rep.  154.  In  this  case  had  the  testator  said  only,  and  if 
my  three  children  die  without  leaving  issue,  this  had  plainly  made  it 
an  estate  tail  in  the  children;  what  then  will  the  other  words  operate, 
not  having  appointed  the  disposal,  utile  per  inutile  non  vitiatur.  These 
words  shall  be  rejected  as  inconsistent,  or  so  explained  as  to  be  consist- 
ent with  the  main  scope  of  the  will.  Thus  he  might  mean  by  these 
words,  not  having  disposed  thereof  by  fine  or  recovery  as  tenants  in 
tail  may  by  law  do.  Whereas  construing  it  as  a  general  disposal  will 
defeat  the  testator's  manifest  intent  that  his  devisees  over  should  take 
before  any  heirs  of  his  children,  not  being  heirs  of  the  body. 

*'  2.  But  supposing  these  words  are  taken  in,  then  this  will  be  a  good 
executory  devise  to  the  lessors  of  the  plaintiff,  being  only  within  the 
compass  of  three  lives,  that  the  contingency  must  happen.  For  it  must 
be  understood,  'and  if  my  three  children  die  without  issue  living  at  the 
time  of  their  death,  not  having  appointed  the  disposal  of  the  estate, 
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then  to  the  devisees.'  So  that  this  event  must  happen  at  the  death  of 
the  survivor  of  the  three  children,  and  is  within  the  rule:  Massevhurgh 
V.  Ashe,  1  Sid.  450,  451, 1  Vern,  234,  1  R.  A.  612,  2  Vern.  758,  766, 
IP.  Wms.  605;  and  the  words  *not  having  appointed  the  disposal' 
may  he  construed  to  enure  as  a  power  to  dispose  hy  deed  or  will. 

"  Prime,  Serjt,  and  Willes,  Serjt.,  at  another  day,  for  the  defendant. 

<^The  single  question  is,  whether  this  devise  over  be  good,  as  a  re- 
mainder or  as  an  executory  devise. 

<<1.  As  a  remainder  it  cannot,  because  it  is  a  remainder  after  a  fee, 
unless  the  subsequent  words  abridge  the  estate.  For  the  estate  to  the 
two  brothers  is  plainly  a  fee  for  three  reasons :  First.  Because  it  is 
expressly  given  to  them  and  their  heirs,  and  Tawyer  takes  the  fee  if 
Thomas  does  not  live  to  twenty-one,  though  Thomas  leaves  issue, 
Secondly.  It  is  a  fee  because  charged  with  the  payment  of  money  gen- 
erally. Co.  Litt.  9  b.  Thirdly.  Because  in  the  last  clause  he  considers 
them  as  having  the  disposal  of  the  estate,  which  is  itself  a  gift  of  a 
fee.  Tomlinson  v.  Dighton^  1  R.  A.  834,  pi.  7, 1  Salk.  240.  So  that  in 
the  abridging  clause,  where  he  considers  them  as  having  the  fee,  the 
words,  if  they  die  without  issue  not  having  appointed  the  disposal,  are 
not  words  that  can  abridge  the  estate,  but  denote  an  event,  on  which 
the  estate  is  intended  to  go  over.  For  it  is  plain  the  testator  as  much 
meant  that  his  children  might  dispose  of  the  estate,  though  they  had 
no  issue,  as  he  did  that  the  devisees  over  should  take  if  his  children 
died  without  issue  not  having  disposed  of  the  estate,  and  all  the 
cases  cited  are  where  the  word  '  heirs '  are  explained  by  subsequent 
words  to  signify  heirs  of  the  body,  and  no  other  words  to  show  the 
testator  meant  a  fee  to  the  first  devisee;  so  in  Cloche^ s  Case^  Dyer, 
330,  which  is  denied  to  be  law  in  2  Jon.  172.  But  if  it  were,  it  is 
where  the  words,  if  she  die  without  issue,  are  accompanied  with  no 
words  of  restraint.  So  in  the  case  of  Fell  v.  Brown^  if  Thomas  died 
without  issue  living,  William  is  an  executory  devisee,  and  not  an  estate 
tail,  and  stronger  than  that  is  Spalding  v.  Spalding^  Cro.  Car.  185. 

"  2.  Supposing  this  to  be  an  executory  devise  it  is  too  remote,  for  it 
is  upon  a  dying  without  issue  not  having  appointed  the  disposal,  con- 
sequently is  likewise  inconsistent  with  the  first  devise.  BoltorCs  Case, 
Palm.  132,  Cro.  Jac.  117.  For  upon  his  attaining  twenty-one  he  has  a 
fee,  and  yet  on  dying  without  issue,  not  appointing  the  disposal,  that  fee 
is  given  away;  and  though  there  may  be  contingency  upon  contingencies, 
yet  no  case  where  an  estate  is  vested  upon  one  contingency  and  is  to  be 
divested  by  another.     Snow  v.  Cutlery  1  Lev.  135;  s.  c.  Raym.  162. 

**  L.  C.  J.  Willes.  1.  The  devise  under  consideration  cannot  be 
good  as  a  remainder,  for  the  first  estate  being  executory  all  the  rest 
are  so.     Reeve  v.  Long,  Carth.  309,  310.     Now  it  is  plain  the  estate 
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to  Thomas  is  executory  on  his  coming  to  twenty-one,  and  whether  he 
has  issue  or  not  Tawyer  takes  upon  Thomas  dying  hefore  twenty-one. 
If  he  lives  to  twenty-one,  Tawyer  and  Dinah  can  never  take  hy  that 
will,  therefore  if  the  devisees  over  take  it  must  be  by  way  of  executory 
devise. 

<<2.  It  should  seem  this  may  be  good  by  way  of  executory  devise; 
for  the  candles  are  lighted  at  once,  and  the  event  must  happen  at 
the  death  of  the  survivor  of  the  three  children.  And  by  the  opinion 
of  KsLiNQ,  Ch.  J.,  and  Twtsdbn  in  Snow  v.  Cutler,  1  Lev.  135,  several 
contingencies,  one  upon  another,  are  good  if  they  are  to  happen  in  a 
reasonable  time.  Scattergood  v.  Edge,  1  Salk.  229.  The  time  was  held 
in  the  compass  of  twenty  or  thirty  years,  or  of  a  life  or  lives  then  in 
being.  That  by  the  case  of  Gore  v.  Gore,  2  P.  Wms.  28,  the  Judges 
have  gone  as  far  as  twenty-one  beyond  a  life  in  being,  but  in  this  case 
the  contingency  must  happen  at  the  end  of  a  life  in  being,  viz.  the 
survivor  of  the  children. 

"  Abnbt,  J.,  concurred  in  opinion  with  the  Chief  Justice,  that  this 
devise  over  was  good  by  way  of  executory  devise.  Massenhurgh  v. 
Ash,  1  Vern.  234,  carries  the  reasonable  time  to  twenty-one  years 
beyond  a  life  in  being,  and  then  several  contingencies  may  be  limited 
one  on  the  other,  if  they  must  take  place  within  that  time.  Thus  a 
term  for  years  in  trust,  which  is  construed  in  equity  as  a  will,  assigned 
to  trustees  in  trust  for  husband  and  wife  during  their  lives  and  the 
life  of  the  survivor  of  them,  and  after  their  deaths  in  trust  to  be  as- 
signed to  the  first  son  at  his  age  of  twenty-one,  if  he  die  before  that 
age  to  the  second  son  at  his  age  of  twenty-one,  and  so  on  to  the  several 
sons,  and  if  the  husband  and  wife  die  without  issue,  or  the  issue  all 
die  before  they  attain  the  age  of  twenty-one,  then  in  trust  to  assign 
the  term  to  Sir  William  Massenburgh.  This  was  held  by  the  opinion 
of  this  Court  to  be  a  good  limitation  of  a  term  by  way  of  executory 
devise,  for  the  contingency  must  happen  within  twenty-one  years  after 
the  death  of  husband  and  wife. 

'<  Burnett,  J.,  said:  1.  This  could  not  be  good  by  way  of  remain- 
der, for  the  first  estate  was  a  fee  on  which  no  remainder  could  depend; 
for  the  dying  without  issue,  if  not  coupled  with  other  words,  would 
certainly  abridge  the  first  devise,  yet  dying  without  issue  living,  Wil- 
liam was  held  not  to  abridge  the  first  devise  to  Thomas,  in  the  case 
of  Pell  V.  Broum,  Cro.  Jac.  599,  Palm.  132;  and  as  to  this  point  there 
was  a  very  similar  case  in  Chancery,  Millar  and  others  v.  Moor,  13 
Geo.  II.,  1740.  The  plaintiffs  brought  their  bill  for  a  legacy  devised  to 
them  by  the  will  of  Susannah  Selwyn,  charged  on  her  lands;  the  de- 
fendant Moor  in  his  answer  set  forth  that  these  lands  were  the  estate 
of  William  Selwyn,  who  being  seised  in  fee  and  having  three  daughteiSy 
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Susannah,  Mary  (defendant  Moor's  wife),  and  Ann,  derised  them  as 
follows:  'I  give  my  lands  to  my  three  daughters,  their  heirs  and 
assigns,  immediately  after  the  death  of  my  wife,  and  if  it  shall  please 
God  that  all  my  three  daughters  shall  happen  to  die  and  leaving  no 
issue  of  their  bodies  to  inherit  such  estate,  and  not  being  of  age  or 
make  no  other  disposal  thereof,  then  my  lands  shall  be  the  sole  and 
proper  estate  of  my  kinsman  Samuel  Birch.'  Ann  died  in  her  father's 
life,  Susannah  made  her  will  and  bequeathed  her  lands  to  her  sister  Mary, 
charged  with  a  legacy  to  the  plaintiff.  The  defendant  Moor  insisted  that 
the  estate  in  the  daughter  was  an  estate  tail  in  their  respective  shares 
with  cross  remainders,  and  therefore  Susannah  had  no  power  to  demise 
or  charge  the  estate  by  devise.  This  matter  was  referred  to  the  Court 
of  King's  Bench,  who  were  unanimously  of  opinion  that  the  daughter 
took  an  estate  in  fee,  and  not  an  estate  tail  by  this  devise.  (How  far 
the  devise  over  was  good  or  not,  was  not  a  question  in  that  case, 
though  it  would  have  been  a  case  in  point  upon  the  present  will.) 
*'  2.  In  the  next  place,  I  differ  from  Lord  Chief  Justice  and  my 
Brother  Abney,  and  am  of  opinion,  that  even  by  way  of  executory  de- 
vise, the  device  over  in  this  case  must  be  void.  I  readily  agree  that 
it  is  not  out  of  the  reasonable  compass  of  time,  and  I  confess  the 
authority  of  all  the  cases,  where  it  is  holden  that  many  contingencies 
may  be  limited  one  upon  the  other,  provided  they  must  happen  in  a 
reasonable  time.  But  I  should  rather  choose  to  express  that  as  Kelino, 
L.  C.  J.,  and  Twysdbn,  Ch.  J.,  do,  in  the  case  of  Snow  v.  Cutler^ 
reported  1  Lev.  135,  Raym.  162,  but  more  at  large  and  more  his- 
torically in  1  Keb.  567,  752,  800,  2  Keb.  11, 145,  296,  by  saying  that 
a  condition  is  good  though  it  consist  of  several  contingencies,  if  all 
of  them  amount  to  one  condition,  and  contingencies  of  this  nature 
may  be  limited  one  upon  another  in  favour  of  different  persons ;  but  I 
know  no  case  where  it  is  held,  that  when  an  estate  is  made  to  vest  in 
fee  in  one  person  by  a  contingency,  that  the  same  estate  after  vested 
upon  the  contingency  has  been  held  well  limited  upon  another  con- 
tingency that  shall  divest  it;  however,  I  do  not  give  my  express 
opinion  that  such  an  executory  devise  would  be  bad.  That  this  is 
such  a  case  is  plain;  for  upon  Thomas's  attaining  twenty-one  his  estate 
in  fee  vested  in  him  upon  his  and  his  brother  Tawyer  and  sister 
Dinah's  dying  without  issue,  not  having  disposed  of  the  estate,  the 
estate  was  divested  out  of  him  and  went  to  the  devisees. 

"But  I  am  clearly  of  opinion  that  this  condition  or  contingency 
annexed  to  the  estate  of  the  children,  and  precedent  to  that  of  the  devi- 
see's estate,  is  a  void  condition,  and  consequently  the  devise  depend- 
ent on  it  can  never  take  place.  A  condition  or  contingency  repugnant 
to  the  estate  devised  must  be  void;  thus  a  devise  to  one  in  fee,  upon 
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condition  that  he  shall  not  alien,  is  void.  Co.  Litt.  223.  So  a  devise 
in  fee,  upon  condition  that  the  wife  shall  not  be  endowed  or  the  hus- 
band be  tenant  by  the  curtesy,  is  void,  because  repugnant  to  the  estate 
devised.  Mary  Partington's  Case^  10  Co.  Rep.  38 ;  Sir  Anthony  Mild- 
may's  CasCf  6  Co.  Rep.  41  a.  So  feoffment  in  fee,  upon  condition  that 
the  feoffee's  daughters  shall  not  inherit,  is  void,  because  repugnant  to 
the  nature  of  the  estate. 

<<  What  is  the  condition  here  ?  That  if  Thomas  dies  without  issue 
his  heirs  shall  not  take  by  descent  but  by  appointment,  whereas  a  de- 
vise to  a  man's  heir-at-law,  or  grant  to  heirs,  is  void,  and  he  will  take 
by  descent.    Counden  v.  Clerke,  Hob.  30. 

''In  this  case,  therefore,  a  devise  in  fee,  upon  the  condition  that  his 
heirs  shall  not  take  by  descent  unless  he  specially  appoint  them,  is  a 
void  condition,  and  consequently  the  devise  subsisting  on  that  con- 
dition is  void. 

"Afterwards,  upon  conference  between  us,  Willes,  L.  C.  J.,  and 
Abney,  J.,  changed  their  opinions,  and  Willes,  L.  C.  J.,  delivered  the 
resolution  of  the  Court  agreeable  to  my  opinion." 

Perhaps  "  repugnant "  is  not  a  very  apt  expression  to  indicate  what 
is  meant  by  the  rule.  The  true  principle  appears  to  be  that  expressed 
by  Lord  Justice  Fby  in  the  case  of  In  re  Parry  and  Dagga  (C  A.  1885), 
31  Ch.  D.  130,  55  L.  J.  Ch.  237,  54  L.  T.  229,  34  W.  R.  353,  where  a 
testator  devised  real  estate  to  his  son  and  his  heirs,  and  then  declared 
that  ''  in  case  my  said  son  shall  die  without  leaving  lawful  issue,  then 
and  in  such  case  the  estate  and  premises  hereinbefore  devised  by  him 
shall  go  to  his  next  heir-at-law,  to  whom  I  give  and  devise  the  same 
accordingly. '^  Lord  Justice  Fby,  by  a  judgment  in  which  Sir  J. 
Hannen  and  Lord  Justice  Bowen  concurred,  held  that  the  contingency 
of  death  without  issue  was  not  intended  to  be  confined  to  death  in  the 
lifetime  of  the  testator,  but  referred  to  death  at  any  time;  and  then 
dealt  with  the  question  of  the  validity  of  the  gift  over  as  follows 
(31  Ch.  D.  133):  "It  was  lastly  argued  that  the  gift  over  cannot  take 
effect  as  an  executory  devise,  because  the  only  operation  of  it  would  be 
to  give  an  estate  in  fee  simple  to  the  heir  who  would  have  taken  the 
same  estate  if  there  had  been  no  such  gift ;  that,  therefore,  it  is  a  gift 
which  would  not  alter  the  devolution  of  the  estate,  but  that  its  only 
effect  would  be  to  prevent  the  alienation  of  the  estate,  and  that  it  is 
therefore  invalid.  From  the  earliest  times  the  Courts  have  always 
leant  against  any  device  to  render  an  estate  inalienable.  It  is  the 
policy  of  the  law  always  to  make  estates  alienable,  and  it  is  immaterial 
by  what  device  it  is  attempted  to  prevent  an  owner  from  exercising  the 
power  of  ownership.  This  lies  at  the  foundation  of  the  rule  in  Shelley's 
Case  (1  Co.  Rep.  93  a),  in  which  words  appearing  to  convey  an  inde- 
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pendent  gift  were  construed  to  be  words  of  limitation.  In  the  present 
case  the  testator's  son  is  devisee  iu  fee^  and  on  his  death  either  one  of  his 
issue  will  be  his  heir  or  some  one  else.  If  his  heir  be  his  issue,  such 
issue  will  take  under  the  original  devise  and  the  gift  over  does  not  arise ; 
if  his  heir  be  some  one  not  his  issue,  such  heir  would  take  equally  under 
the  original  devise  and  under  the  gift  over;  so  that  the  operation  of  the 
gift  over,  if  it  be  valid,  is  not  to  alter  the  devolution  of  the  estate,  but 
only  to  fetter  the  power  of  alienation  during  the  life-time  of  the  son. 
That  was  an  illegal  device,  and  consequently  the  gift  over  is  void." 

The  pule  is  adverted  to  by  Lord  Magna ghten  in  Attorney- General 
V.  Marquis  of  AiUsbury  (1887),  12  App.  Cas.  672,  694,  57  L.  J.  Q.  B. 
83,  58  L.  T.  192,  36  W.  E.  737.  He  says  :  "  You  cannot  give  real 
estate  in  fee  and  say  that  on  the  death  of  the  owner  intestate  it  shall 
go  to  his  next  of  kin ;  "  and  he  cites  Holmes  v.  Godson, 

The  general  principle  which  underlies  the  rule  is  stated  by  Kay,  J., 
in  In  re  Dugdale,  Dugdale  v.  Dugdale  (1888),  38  Ch.  D.  176,  181, 
57  L.  J.  Ch.  634,  58  L.  T.  581,  36  W.  E.  462,  as  follows:  **The 
general  law  is  that  a  defeasance,  either  by  condition  or  by  conditional 
limitation  or  executory  devise,  cannot  be  well  limited  to  take  effect  in 
derogation,  not  merely  of  the  right  of  alienation,  but  of  any  of  the 
natural  incidents  of  the  estate  which  it  is  intended  to  divest.  Instances 
of  this  are  given  in  Sir  Anthony  Mildmay*s  Case  (6  Co.  Eep.  41  a), 
where  the  law  is  stated  thus :  '  If  a  man  makes  gift  in  tail  on  condi- 
tion that  the  donee  shall  not  commit  waste,  or  that  his  wife  shall  not  be 
endowed,  or  that  the  husband  of  a  woman  tenant  in  tail  after  issue 
shall  not  be  tenant  by  the  curtesy,  or  that  tenant  in  tail  shall  not 
suffer  a  common  recovery,  these  conditions  are  repugnant  and  against 
law,  because  by  the  gift  in  tail  he  tacitly  enables  him  to  commit 
waste,  that  his  wife  shall  be  endowed,  and  to  suffer  a  common  recovery. 
And  therefore  it  is  repugnant  to  restrain  it  by  condition,  for  that 
would  be  to  give  a  power,  and  to  restrain  the  same  power  in  one  and 
the  same  deed.''  The  learned  Judge  (Kay,  J.)  accordingly  held  that 
under  a  gift  **  upon  trust  for  J.  his  heirs  and  assigns  ;  but  if  he  shall 
do  any  act,  &c.,  whereby  he  would  be  deprived  of  the  personal  benefi- 
cial enjoyment,  &c.,  then  on  trust  for  his  wife,  &c.,"  the  primary 
trust  gave  an  estate  in  fee  absolutely  to  J.,  and  that  the  conditional 
gift  over  was  void. 

The  same  principle  is  applied  by  Kekewich,  J.,  in  In  re  Metcalfey 
Metcalfe  v.  Metcalfe  (1889),  43  Ch.  D.  633,  59  L.  J.  Ch.  159. 

The  rule  in  Scotch  law  is  different;  and  the  reason  of  the  difference 
is  consistent  with  the  ground  on  which  the  case  is  put  by  Lord  Justice 
Eby  in  In  re  Parry  and  Daggs  {supra).  It  is  familiar  practice  in 
Scotch  conveyancing  that  a  disposition  or  gift  of  land  may  be  made 
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"to  A.,  whom  failing  to  B.,*'  or  "to  A.,  and  the  heirs  of  his  body, 
whom  failing  to  B.,  &c/'  Such  a  form  of  gift  is  termed  a  simple  des- 
tination,  and  the  effect  is  to  give  A.  an  estate  in  fee  with  full  power  of 
alienation  ;  only  if  he  does  not  dispose  of  the  estate  by  deed  or  will 
the  estate  goes  according  to  the  destination.  It  has  been  held  that  the 
destination  over  is  none  the  less  good  if  the  wording  is  expanded  by 
express  language  stating  the  legal  effect  of  the  ordinary  destination. 
So  that,  under  a  disposition  "  to  A.  and  his  heirs,  and  if  he  shall 
die  childless  and  intestate  then  to  B.,  &c./'  —  in  the  eyent  of  A.  dying 
without  issue  and  without  having  disposed  of  the  estate,  the  gift  over 
to  B.  took  effect.  Bar  stow  v.  Black  (H.  L.  Sc.  App.  1868),  L.  R. 
1  H.  L.  (Sc.)  392,  2  Paterson  Sc.  App.  1643. 

AMERICAN  NOTES. 

In  this  country  it  is  usually  held  that  when  an  absolute  power  of  disposi- 
tion is  given  by  will  to  the  first  taker,  as  when  an  estate  is  devised  to  A.  in 
fee,  and  in  case  he  dies  possessed  of  the  property  without  lawful  issue,  or  with- 
out selling  or  devising  the  same,  the  remainder  over  is  void  as  such,  because 
of  the  preceding  fee ;  and  that  it  is  also  void  as  an  executory  devise,  because 
that  cannot  subsist  under  an  absolute  power  of  disposition  in  the  first  taker, 
and  because  the  limitation  is  inconsistent  with  the  absolute  estate  or  power  of 
disposition  given  or  implied  by  the  will.  Hoioard  v.  Carusi,  109  United  States, 
725,  732;  Jackson  v.  Bull,  10  Johnson  (N.  Y.),  19;  Leggett  v.  Firth,  132  New 
York,  7, 11  ;  Jones  v.  Bacon,  68  Maine,  34 ;  McKenzie's  Appeal,  41  Connecti- 
cut, 607;  Wolfer  v.  Hemmer,  144  Illinois,  554;  Colton  v.  Colton,  21  Federal 
Rep.  694;  Hoxsey  v.  Hoxsey,  37  New  Jersey  Equity,  21;  Allen  v.  White,  16 
Alabama,  181 ;  2  Pomeroy  on  Equity  Jurisprudence,  s.  1014  et  seq.  In  Illinois, 
however,  it  is  held  that  although  a  fee  cannot  be  limited  upon  a  fee  by  deed, 
yet  it  can  be  so  limited  by  way  of  executory  devise.  Glover  v.  Condell,  163 
Illinois,  566,  592.  Also  that  when  the  estate  or  interest  given  by  devise  and 
the  statute  of  descent  are  exactly  the  same,  the  title  by  descent  prevails  as 
being  worthier  than  a  title  by  devise  or  by  purchase.  Akers  v.  Clark,  184 
Illinois,  136.  The  rule  that  the  gift  of  an  absolute  interest  with  full  power  of 
disposition  avoids  even  an  executory  devise  over  is  also  controverted  upon 
principle  in  important  American  authorities  of  recent  date.  See  Van  Home 
V.  Campbell,  100  New  York,  287,  313  (dissenting  opinion  of  RuGER,  Ch.  J.); 
Gray's  Restraints  on  Alienation  (2d  ed.),  s.  66  et  seq. 

In  Kelley  v.  Meins,  135  Massachusetts,  231,  234,  Field,  J.,  thus  stated  the 
general  rules  upon  this  subject  as  applied  in  Massachusetts:  <<  Where  land  is 
given  by  will  absolutely  to  one  person,  with  a  gift  over  to  another  of  such 
portion  of  it  as  remains  undisposed  of  by  the  first  taker  at  his  death,  the  gift 
over  is  void,  as  repugnant  to  the  absolute  property"  first  given.  Ide  v.  Ide, 
5  Massachusetts,  500 ;  Burhank  v.  Whitney,  24  Pickering  (Mass.),  146  ;  In  re 
WUcock's  Settlement,  1  Ch.  D.  229 ;  In  re  Stringer*s  Estate,  6  id.  1 ;  Holmes 
V.  Godson,  8  De  Gex,  M.  &  G.  152;  Gulliver  v.  Vaux,  id.  167;  Shaw  v.  Ford, 
7  Ch.  D.  669 ;  Ramsdell  v.  Ramsdell,  21  Maine,  288 ;  Rona  v.  Meier,  47  Iowa, 
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607.  Bat  when  a  life  estate  only  is  given  to  one  person  with  a  power  to  dis- 
pose of  the  land  in  which  the  life  estate  is  given,  and  on  the  death  of  the  first 
taker  the  portion  of  the  land  remaining  undisposed  of  is  given  to  another, 
the  gift  over  is  valid,  and  takes  effect  as  to  all  the  land  remaining  undis- 
posed of  on  the  death  of  the  life  tenant,  as  a  remainder.  Smith  v.  Snow^  128 
Massachusetts,  323 ;  Taft  v.  Tafi,  130  id.  461 ;  Bamforth  v.  Bamfortk,  123  id. 
280  ;  GibbiM  v.  Shepard,  125  id.  541 ;  Johnson  v.  BatleUe,  125  id.  453;  Burleigh 
V.  Clough,  52  New  Hampshire,  267;  In  re  Stringer^s  Estate,  ubi  supra. 
Whether  the  first  devisee  takes  a  fee  or  only  a  life  estate  with  a  power  to  dis- 
pose of  the  land,  and  whether  the  power  of  disposition  is  only  of  the  life  estate 
or  of  the  whole  property,  are  often  difficult  questions  of  construction.  Lyon  v. 
Marshy  116  Massachusetts,  232 ;  In  re  Slringer^s  Estate,  ubi  supra;  Pennock 
V.  Pennock,  L.  R.  13  Eq.  144 ;  Bowen  v.  Dean,  110  Massachusetts,  438;  Smith  v. 
BeU,  6  Peters  (U.  S.),  68 ;  Brown  v.  Woodward,  12  Gray,  376;  Brant  v.  Virginia 
Coal  Sf  Iron  Co.^  93  United  States,  326.  In  the  case  at  bar,  if  the  provisions 
of  the  first  codidl  had  been  such  that,  if  Meins  should  die  without  leaving 
issue  living  at  his  death,  then  the  land  given  him  should  be  equally  divided 
among  the  sisters  and  nieces  of  the  testatrix,  Meins  would  have  taken  a  fee  in 
the  land  determinable  on  his  dying  without  leaving  issue  living  at  his  death, 
with  an  executory  devise  over  to  the  sisters  and  nieces  of  the  testatrix.  Such 
an  estate  Meins  could  convey  subject  to  the  executory  devise ;  but  it  would 
have  been  a  different  estate  from  an  estate  for  his  life.  With  such  a  deter- 
minable fee,  the  first  codicil  actually  gives  to  Meins  an  absolute  power  of  dis- 
posing of  the  land  during  his  life.  The  addition  of  this  power  cannot  well  be 
held  to  diminish  the  estate  given  to  Meins,  and  to  cut  it  down  to  a  life  estate. 
It  was  the  intention  of  the  testatrix  that,  if  Meins  died  leaving  issue  living  at 
his  death,  he  might  dispose  of  what  remained  by  will,  or  that,  leaving  no  will, 
it  should  descend  to  his  heirs.  Such  a  power  of  disposal  is,  we  think,  incon- 
sistent with  an  executory  devise ;  and  as  the  estate  of  luteins  cannot  be  cut 
down  to  a  life  estate,  it  follows  that  the  limitation  over  is  void.  Such,  we 
thiuk,  is  the  weight  of  authority.  Ide  v.  Ide,  ubi  supra ;  Gifford  v.  Choate, 
100  Massachusetts,  343;  Jackson  v.  Robins,  16  Johnson  (N.  Y.),  537;  McRee  v. 
Means,  34  Alabama^  349 ;  Jones  v.  Bacon,  68  Maine,  34  ;  McKenzie's  Appeal,  41 
Connecticut,  607;  Holmes  v.  Godson,  ubi  supra.  Andrews  v.  Roye,  12  Richard- 
sou  (S.  C),  536,  is  contra.  Stevensoti  v.  Glover,  1  C.  B.  448,  must,  it  seems,  be 
regarded  as  overruled  by  Holmes  v.  Godson  and  Shaw  r.  Ford,  uhi  supra.  In 
Kimball  V.  Sullivan,  113  Massachusetts,  345,  it  was  left  undetermined  whether 
the  wife  took  an  absolute  fee,  or  a  qualified  fee  with  an  executory  desire  over." 
The  addition  of  a  power  of  disposition  to  the  grant  or  devise  of  a  life 
estate  is  usually  held  not  to  invalidate  either  a  remainder  or  an  executory 
devise  over,  or  enlarge  the  life  estate  into  a  fee.  Wortman  v.  Robinson,  44  Hun 
(N.  y.),  357;  Burleigh  v.  Clough,  52  New  Hampshire,  267;  HaU  v.  Otis,  71 
Maine,  326 ;  Wooster  v.  Cooper,  53  New  Jersey  Equity,  682 ;  Wtmmack  v. 
WhUmore,  58  Missouri,  448;  2  Jarman  on  Wills  (Bigelow's  6th  Am.  ed.),  ch. 
83.  In  Alabama^  see  Hood  v.  Bramlett,  105  Alabama,  660.  And  when  by  the  ex- 
press terms  of  a  devise  a  full  and  absolute  right  is  given  to  the  devisee  to  dis- 
pose of  the  property  as  any  other  owner,  he  is  not  precluded  in  his  lifetime 
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from  conveying  the  premises  in  trust  with  the  reservation  of  an  interest  therein 
for  life,  although  the  language  of  the  devise  clearly  implies  that  he  could  not 
devise  by  will  that  which  is  undisposed  of  at  his  decease.  Perry  r.  Crau,  132 
Massachusetts,  454.  Even  a  mere  quality  or  condition  which  a  testator  aims 
to  attach  to  a  gift  of  a  fee  simple  is  void  as  being  inconsistent  with  such  an 
estate.  Kent  v.  Aforruon,  153  Massachusetts,  137  ;  Foster  y.  Smithy  156  id.  379. 
In  Virginia  it  is  held  that  when  an  estate  for  life  is  given  in  real  and  personal 
property  for  life,  with  full  power  to  dispose  of  it,  and  to  use  the  purchase- 
money  for  investment,  or  any  other  pui*pose,  provided  that  what  remains  at 
the  devisee's  death  is  to  be  divided  as  directed  by  the  testator,  the  devisee 
takes  a  fee  simple  in  the  realty,  and  an  absolute  estate  in  the  personalty,  and 
that  the  gift  over  is  void  for  unceHainty  and  repugnancy.  Madden  v.  Madden, 
2  Leigh  (Va.),  377;  May  v.  Joynes,  20  Grattan  (Va.),  692 ;  Parish  v.  Wayman, 
91  Virginia,  430 ;  Robertson  v.  Hardy  (Virginia),  23  Southeaatem  Rep.  766. 
In  Ohio,  it  is  held  that,  upon  such  devise  of  a  life  estate  to  the  testator's 
widow  for  support,  and  **  if  at  the  time  of  her  decease,  any  of  my  said  prop- 
erty shall  remain  unconsumed,  my  will  is  that  the  same  be  equally  divided 
between, "  &c.,  the  unconsumed  part  remaining  at  the  widow's  decease  belongs 
to  the  remainder-men  designated  in  the  will,  and  that  the  widow  is  a  quasi 
trustee  for  such  remainder-men.  Johnson  v.  Johnson,  51  Ohio  St.  446.  See 
Ladd  V.  Chase,  155  Massachusetts,  417 ;  Birmingham  v.  Lesan,  76  Maine,  482 ; 
Wright  v.  Wright,  41  New  Jersey  Equity,  882 ;  Griffin  v.  Griffin,  141  Illinois, 
373 ;  Paxton  v.  Bond  (Kentucky),  15  Southwestern  Rep.  875. 

The  rule  against  repugnancy  applies  with  especial  force  in  the  case  of 
personalty.  Thus,  upon  a  bequest  of  certain  personal  property  to  the  testator  s 
widow  with  a  gift  over  '*  if  any  remains  at  her  decease,''  the  latter  gift  is  void 
because  inconsistent  with  the  absolute  power  of  disposal  given  to  the  widow. 
McKenzie's  Appeal,  41  Connecticut,  607.  These  cases  are  not  placed  on  the 
uncertainty  or  difficulty  of  tracing  personal  property,  but  on  the  grounds  upon 
which  the  cases  concerning  real  estate  are  generally  dealt  with  in  the  United 
States.  Gray  on  Restraints  on  Alienation  (2d  ed.),  §  65.  When  personal 
property  is  not  consumed  in  the  use,  as  in  the  case  of  slaves,  a  remainder 
therein  may  be  limited  after  a  life  estate  ;  but  when  the  personalty  is  of  dif- 
ferent kinds,  and  some  of  it  is  of  a  trifling  and  perishable  nature,  general 
words  in  a  will,  applicable  to  property  of  different  kinds,  may  be  restricted  to 
property  of  a  particular  kind ;  the  phrase  "  whatever  may  remain  "  may  thus 
be  limited  to  personal  property  only,  though  used  in  a  sentence  applying  to 
both  real  and  personal  estate.  Smith  v.  Bell,  6  Peters  (U.  S.),  68 ;  Giles  v. 
Little,  104  United  States,  291,  298.  A  remainder  may  even  be  created  in 
money,  which,  though  it  may  be  lost,  will  not  be  destroyed  in  the  use ;  and 
an  executory  devise  of  money  limited  upon  a  definite  failure  of  issue  is  valid. 
Philips  V.  Crews,  65  Georgia,  274;  Crawford  v.  Clark  (Georgia),  36  South- 
eastern Rep.  404;  Rowe  v.  White,  16  New  Jersey  Equity,  411 ;  Scott  v.  Price, 
2  Sergeant  &  Rawle  (Penn.),  59.  In  Rowe  v.  White,  ubi  supra,  it  was  held  that, 
in  the  case  of  a  specific  bequest  of  chattels  for  life  with  remainder  over,  the 
legatee  in  remainder  is  not  now,  as  formerly,  entitled  to  call  upon  the  tenant 
for  life  for  security  that  the  chattels  shall  be  forthcoming  at  his  decease. 


B.  C.  VOL.  XXIIL]  revenue  —  ESTATE  DUTY.  75 

Attonw7-Oeneral  v.  Beeeh,  68  L.  J.  d.  B.  180.  —  BuIa. 

Under  the  general  rale  against  repugnancy,  any  reservation,  exception,  or 
condition  in  a  deed,  which  detracts  from  or  is  inconsistent  with  the  granted 
estate  or  interest,  is  also  void.  Riddle  v.  Charlestoum,  43  West  Virginia,  796; 
Hcde  V.  Docking,  6  Kansas  Appeals,  283,  affirmed  in  60  Kansas,  856.  The 
habendum  clause  of  a  deed,  when  repugnant  to  the  premises  or  the  granting 
clause,  is  rejected.  3  Washburn  on  Real  Property  5th  ed.,  469;  Hunter 'v, 
Patterson^  142  Missouri,  310,  320.  The  prevailing  doctrine  as  to  both  deeds 
and  devises  is,  that  when  good  and  bad  provisions  are  mixed  therein,  the  good 
are  to  be  saved,  so  far  as  consistent  with  the  probable  intent.  Darling  v. 
Rogers,  22  Wendell  (N.  Y.),  483;  Noyes  v.  Guy  (Indian  Territory),  48  South- 
western Bep.  1056. 
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ATTOENEY-GENEEAL  v.  BEECH. 
(H.  L.  1898.) 

RULE. 

Where  a  tenant  for  life  under  a  settlement  surrenders 
his  life  interest  so  as  to  merge  it  in  the  remainder,  and 
dies  more  than  twelve  months  afterwards,  estate  duty  is 
not  payable  by  the  remainder-man  under  the  Finance  Act, 
1894  (57  &  58  Vict.  c.  30). 

Attomey-Oeneral  v.  Beeoh.^ 

68  L.  J.  Q.  B.  130-135  (s.  C.  1899,  A.  C.  53). 

Revenue. — Estate  Duty,  —  Property  ^^ passing  "  on  Death,  —  Settlement,  [130] 
—  Surrender  by  Tenant  for  Life  of  Life  Interest  to  Remainder-man  more 
than  Twelve  Months  before  Death.  —  Finance  Act,  1894  (57  &  58  Vict,  c.  30), 
ss.  1  and  2,  sub-s.  1  (b). 

Estate  duty  is  not  payable  under  the  Finance  Act,  1894,  upon  the  death  of 
the  tenant  for  life  of  settled  property,  where  the  tenant  for  life  has,  more  than 
twelve  months  before  his  death,  surrendered  his  life  interest  in  the  property 
to  the  remainder-man  so  as  to  merge  the  life  estate  in  the  estate  in  remainder. 

Appeal  from  an  order  of  the  Court  of  Appeal  (A.  L.  Smith, 
L.  J.,  Chitty,  L.  J.,  and  Collins,  L.  J.),  which  reversed  the  deci- 
sion of  the  late  Pollock,  B.,  and  Eidley,  J. 

1  Coram  the  Lord  Chancellor  (Earl     Morris,  Lord  Shand,  Lord  Daybt,  and 
of  Halsbury),    Lord    Watson,    Lord     Lord  Lcdlow. 
Ashbourne,  Lord  Macnaohten,  Lord 
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The  question  was  whether,  when  a  tenant  for  life  under  a  settle- 
ment surrenders  in  his  lifetime  his  life  interest  to  the  person 
entitled  in  remainder,  estate  duty  is  on  the  death  of  the  tenant 
for  life  payable  by  the  remainder-man  on  the  life  estate  so 
surrendered. 

In  July,  1852,  on  the  marriage  settlement  of  William  Philip 
Beech  and  his  wife,  Eliza  Catherine  Prince  Beech  (then  Howard), 
all  the  real  and  personal  estate  to  which  Mrs.  Beech  was  or  might 
become  entitled,  or  to  which  her  husband  in  her  right  might  be- 
come entitled,  was  to  be  vested  in  trustees  and  converted  into 
money,  and  such  part  thereof  as  was  real  estate,  until  such  con- 
version considered  as  personal  estate,  upon  trust  during  the  joint 
lives  of  husband  and  wife  to  pay  the  income  to  the  wife  for  her 
separate  use  without  power  of  anticipation.  Then,  in  case  (which 
happened)  Mrs.  Beech  should  survive  her  husband,  upon  trust 
to  pay  the  income  of  the  trust  funds  to  Mrs.  Beech; 
[*  131]  *  then  upon  trust  for  children  or  remoter  issue  as  after 
her  husband's  death  Mrs.  Beech  might  by  deed  or  will 
appoint,  and  in  default  of  appointment  upon  trust  for  the  then 
present  children  of  W.  P.  Beech  and  the  children  of  the  intended 
marriage  who  being  sons  should  attain  twenty-one,  or  daughters 
should  attain  that  age  or  marry,  in  equal  sharea 

The  husband  died  on  November  21,  1885,  and  there  were  only 
two  children  of  the  marriage,  —  namely,  the  defendant  (respondent 
in  the  House)  Howard  Beech  and  Catherine  Henrietta,  now  Mrs. 
Greig.  Provision  was  made  by  a  deed  of  appointment  in  1886  for 
Mrs.  Greig,  and  on  December  18,  1894,  the  indenture  was  exe- 
cuted which  gave  rise  to  the  claim  of  the  revenue  authorities. 
It  was  between  Mrs.  Beech,  widow,  of  the  first  part,  the  defend- 
ant Howard  Beech  of  the  second  part,  and  the  defendant  William 
Beech  of  the  third  part;  and,  after  a  recital  of  Mrs.  Beech's  desire 
to  surrender  her  life  interest  for  the  benefit  of  her  son,  it  was 
witnessed  that  Mrs.  Beech  thereby  surrendered  to  the  defendants 
William  Beech  and  Howard  Beech  (who  were  then  trustees  of  the 
settlement  of  1852)  all  that  her  life  interest  under  the  settlement 
to  the  end  and  intent  that  such  life  interest  might  merge  in  the 
interest  in  remainder  of  the  defendant  Howard  Beech,  and  that 
accordingly  the  defendants  William  Beech  and  Howard  Beech,  as 
trustees  of  the  settlement,  might  hold  the  moneys,  investments, 
and  property  in  trust  for  Howard  Beech  to  be  disposed  of  as  he  or 
they  should  direct. 


B.  C.  VOL.  XXIII.]  RBVENUE — ESTATE  DUTY.  77 

AttORi«7-0«iieral  v.  Beaoh,  68  L.  J.  d.  B.  181. 

Mrs.  Beech  died  on  August  27,  1896.  The  Queen's  Bench  Divi- 
sion declaTcd  that  on  the  death  of  Mrs.  Beech,  estate  duty  became 
payable  under  sect  2,  sub-sect  1  of  the  Finance  Act,  1894,^  upon 
the  principal  value  of  the  trust  property  specified  in  the  schedule  to 
the  indenture  of  December  18,  1894,  mentioned  in  the  informa- 
tion, and  that  the  same  passed  on  her  death  within  the  meaning 
of  the  Act     This  order  was  reversed  in  the  Court  of  Appeal. 

The  Attorney-General  (Sir  R  K  Webster,  Q.  C.)  and  Sir  E.  T. 
Eeid,  Q.  C.  (the  Solicitor-General,  Sir  R  B.  Finlay,  Q.  C,  and 
Vaughan  Hawkins  with  them),  for  the  appellant  — The  property 
"  passed  '  to  the  respondent  within  the  meaning  of  sect  2,  sub- 
sect  1  of  the  Finance  Act,  1894.  The  object  of  the  Act  is  to 
impose  the  duty  once  during  the  settlement,  which,  as  soon  as 
made,  was  stamped  with  liability  to  duty.  The  Act  is  designed 
to  follow  the  limitations  of  the  settlement  so  that  duty  may  attach 
to  each  successive  interest  The  artificial  life  of  the  settlement  is 
to  take  the  place  of  the  natural  life  of  the  individual  Thus  the 
doctrine  of  merger  does  not  affect  the  question  of  duty.  What- 
ever the  respondent  has,  he  has  under  the  settlement  The  duty 
is  charged  in  sect  2,  sub-sect  1  (&),  on  "  Property  in  which  the 
deceased  .  .  .  had  an  interest, "  —  that  is,  "  had  at  any  time  an 
interest "  The  other  construction  requires  **  had  at  the  date  of 
his  death. "  There  is  no  reason  for  applying  special  treatment  to 
a  remainder-man.  If  a  tenant  for  life  and  a  remainder-man  each 
sold  his  interest  to  a  stranger,  and  one  of  the  purchasers  bought 
up  the  interest  of  the  other,  it  is  admitted  that  duty  would  be 
payable.  In  like  manner,  if  the  tenant  for  life  first  sold  his  in- 
terest to  the  remainder-man,  and  the  latter  subsequently  assigned 
the  remainder,  the  assignee  would  pay  duty  on  the  death  of  the 
tenant  for  life.     These  illustrations  show  that  the  words  **  pass- 

1  By  the  Finance  Act,  1894,  s.  1 :  '*  In  in^,  that  is  to  say :  ...  (6)  Property  in 

the  case  of  every  person  dying  after  the  which  the  deceased  or  any  other  person 

commencement  of  this  part  of  this  Act,  had  an  interest  ceasing  on  the  death  of 

there  shall,  save  as  hereinafter  expressly  the  deceased,  to  the  extent  to  which  a 

provided,   be  levied  and  paid,  upon  the  benefit  accrnes  or  arises  by  the  cesser  of 

principal  value  ascertained  as  hereinafter  such  interest  .  .  . 
provided  of  all  property,  real  or  personal.         By  sect.  7,  snb-sect.  7  :  "  The  value  of 

settled  or  not  settled,  which  passes  on  the  the  benefit  accrning  or  arising  from  the 

death  of  snch  person  a  duty,  called  Estate  cesser  of  an  interest  ceasing  on  the  death 

Duty.  .  .  ."  of  the  deceased  shaU,  (a)  if  the  interest 

By  sect.  2,  sab-oect.  I :  "  Property  pass-  extended  to  the  whole    income   of   the 

ing  on  the  death  of  the  deceased  shall  be  property,  be  the  principal  value  of  that 

deemed  to  include  the  property  follow-  property.  .  .  /' 
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[*  132]  ing  on  death,"  **  ceasing,"  and  *"  cesser  of  interest" 
point  not  to  individuals,  but  to  the  periods  of  time  at 
which  the  duty  must  be  paid.  Further,  the  words  in  sect  2, 
sub-sect  1  (b),  "  Property  in  which  the  deceased  or  any  other  per- 
son had  an  interest, "  would  need,  for  the  construction  of  the  Court 
of  Appeal,  the  addition  of  the  words  after  "  other  person  "  of 
"  than  the  remainder-man. "  Thus,  in  two  instances,  words  have 
to  be  inserted  into  the  Act  to  sustain  the  respondent's  construc- 
tion. If  the  decision  below  is  right,  the  Act  may  easily  be  ren- 
dered inoperative.  A  tenant  for  life  may  have  ready  a  deed 
surrendering  his  life  interest  to  the  remainder-man  and  execute 
it  m  articulo  mortis  and  thus  escape  duty.  It  seems  doubtful 
whether  an  estate  for  life  can  be  included  in  an  account,  and 
the  twelve  months'  rule  established  by  the  Customs  and  Inland 
Eevenue  Act,  1881,  s.  38,  sub-s.  2  (a),  and  the  Customs  and 
Inland  Eevenue  Act,  1889,  s.  11,  would  apply  to  such  a  trans- 
action. The  respondent  had  an  interest  which  he  derived  under 
the  settlement,  and  it  was  an  interest  ceasing  on  Mrs.  Beech's 
death  within  the  meaning  of  the  Act 

Cozens-Hardy,  Q.  C. ,  Levett,  Q.  C. ,  W.  M.  Spence,  and  Austen- 
Cartmell,  for  the  respondents,  were  not  heard. 

The  Lord  Chancellor  (Earl  of  Halsbury).  —  In  this  case  I  con- 
fess I  have  not  been  able  to  entertain  any  doubt  that  the  judgment 
of  the  Court  of  Appeal  is  right,  and  that  the  judgment  of  the 
Divisional  Court  was  erroneous. 

The  real  difficulty  I  have  in  this  case  is  in  speaking  with  suffi- 
cient precision  and,  at  the  same  time,  proper  respect  of  the  argu- 
ment that  has  been  addressed  to  us.  I  do  not  deny  the  ingenuity 
with  which  it  has  been  sought  to  invest  ordinary  language  with 
some  extraordinary  and  subtle  meaning  which  I  have  not  always 
been  able  to  follow.  The  subject-matter  seems  to  me  to  be  clear 
enough.  The  Finance  Act,  1894,  is  a  statute  which  is  intended 
on  the  face  of  it  to  impose  a  tax  upon  property  passing  on  death ; 
that  is  the  meaning  of  the  statute,  that  is  what  it  purports  to  do; 
and  in  this  case  I  do  not  see  that  any  property  did  pass  on  the 
death.  That  seems  to  me  to  be  the  whole  case.  I  am  unable  to 
follow  any  other  proposition.  It  is  said,  indeed,  that  there  was 
a  life  estate,  and  that  when  once  a  settlement  has  been  made,  it 
is  supposed  to  fasten  and  stamp  upon  every  life  estate  that  may 
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be  comprehended  within  it  an  indelible  obligation  to  pay  estate 
duty  at  some  time  or  another.  That  does  not  seem  to  me  to  be 
the  natural  meaning  of  the  words.  What  the  statute  is  intended 
to  make  liable  to  pay  duty  is  the  succession  by  one  person  from 
another  upon  death ;  I  do  not  say  necessarily  from  the  person  who 
has  died,  —  there  may  be  such  a  thing,  of  course,  as  a  succession  by 
reason  of  the  death  of  a  person  not  immediately  the  former  owner 
of  the  property  in  popular  language, —  but  some  death  settled  be- 
tween the  parties  as  the  period  at  which  the  estate  should  vest 

But  that  being  the  meaning  of  it,  let  us  see  what  the  facts  are 
here.  I  assume  for  the  purpose  of  what  I  am  about  to  say,  that 
the  twelve  months'  limit  is  out  of  the  question.  It  is  out  of  the 
question  for  two  reasons.  First,  because  as  a  matter  of  fact  the 
period  was  longer  than  twelve  months  when  the  particular  con- 
veyance which  is  now  sought  to  be  charged  with  the  duty  was 
made;  and  according  to  Sir  Bobert  Eeid,  who  has  said  a  good 
deal  to  induce  one  to  take  that  view,  his  view,  at  all  events,  is 
that  it  is  out  of  the  question  for  another  reason,  which  I  will  not 
stop  to  consider,  because  it  may  prejudice  future  inquiries  if  I 
express  any  opinion  upon  it ;  but  that  being  so,  the  question  here 
is  whether,  upon  a  conveyance  inter  vivos  of  the  interest  that  the 
mother  possessed,  that  falls  within  the  language  of  the  statute, 
"  property  passing  on  the  death.  *  Again  I  say  I  agree  with  a 
great  deal  that  has  been  said  about  the  language  which  is  intended 
to  be  understood  and  has  been  used  as  language  to  be  understood 
by  ordinary  people,  and  not  in  a  technical  sense.  When  the 
mother  had  passed  her  life  estate  by  a  conveyance  inter  vivos  to 
her  son,  would  anybody,  untainted  by  technical  views,  have  said 
that  that  estate  passed  from  the  mother  to  the  son  upon  death? 
Death  had  nothing  to  do  with  it.  The  moment  that  conveyance 
was  made  the  son  was  completely  master  of  the  situation, 
and  he  *  might  have  sold  the  property  the  very  next  day.  [*  133] 
That  seems  to  me  to  dispose  of  the  question  under  sect  1. 

Then  in  what  other  sense  has  it  passed  on  the  death?  It  is 
said  that  there  is  certain  property  which  is  to  be  deemed  to  pass. 
It  seems  to  me,  from  what  I  have  already  said,  that  it  is  very 
manifest  that  the  Legislature  had  good  reason  to  use  those  words 
"  shall  be  deemed  to  pass, "  because,  taking  the  case  I  have  already 
illustrated,  where  the  death  is  the  point  of  time  at  which  the  new 
estate  shall  vest,  although  it  does  not  pass  fi-om  one  to  the  other 
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in  a  certain  sense,  yet  death  is  the  point  of  time  at  which  the 
estate  is  to  pass  from  the  one  to  the  other,  and  therefore  it  is 
deemed  to  pass  within  the  meaning  of  the  statute. 

I  think  this  is  the  whole  question.  I  cannot  argue  it  any  fur- 
ther, because  it  seems  to  me  to  speak  for  itself.  It  is  not  neces- 
sary here  to  say  that  taxing  Acts  must  be  precise  and  particular, 
and  that  the  object  of  taxation  has  to  be  ascertained,  because  I  am 
really  unable  to  fix  upon  any  words  which  even  by  any  doubtful 
construction  can  make  the  tax  payable  imder  these  circumstances. 
It  appears  to  me  that  it  would  go  to  the  root  of  the  whole  prin- 
ciple of  the  statute  itself.  The  scheme  of  the  Act  (which  I  quite 
agree  is  a  phrase  quite  proper  to  be  used,  even  in  respect  of  a 
taxing  Act)  is  to  inflict  taxation  upon  property  passing  on  death ; 
and  the  one  principle  which  seems  to  me  to  dispose  of  the  whole 
of  the  case  is  that  here  there  is  no  property  passing  on  death  at 
all ;  death  has  no  more  to  do  with  it  than  any  other  immaterial 
circumstance  in  the  case.  That  which  passed  the  property,  which 
did  operate  upon  the  property  that  passed,  was  the  conveyance 
inter  vivos  which  vested  the  property  passed  in  the  person  to 
whom  it  was  conveyed,  perfectly  independently  of  and  having  no 
relation  to  the  death  at  all. 

Under  these  circumstances  it  appears  to  me  that  the  judgment 
of  the  Court  of  Appeal  was  perfectly  right,  and  this  appeal  ought 
to  he  dismissed  with  costs. 

Lord  Watson.  —  This  is  not,  according  to  my  apprehension,  a 
very  large  question ;  it  may  be  large  in  its  scope,  but  it  certainly 
depends  upon  considerations  which  are  very  shortly  stated  in  the 
statute  itself  which  the  appellants  seek  to  interpret  The  aigu- 
ments  used  in  support  of  their  contention  have  been  very  subtle, 
very  ingenious,  and  on  the  whole  —  excepting  in  their  result  — 
very  satisfactory ;  but  I  certainly  do  not  see  my  way  to  placing 
upon  any  taxing  statute  so  wide  an  interpretation  as  that  sub- 
mitted for  our  approval  by  the  present  Attomey-Gteneral  and  his 
predecessor  in  office. 

I  think  the  case  lies  exactly  where  my  noble  and  learned  friend 
ou  the  woolsack  has  stated  it  The  Act  is  one  which  grants  to 
Her  Majesty  a  right  to  taxation,  which  is  to  be  levied  in  the  case 
of  any  person  dying,  *  upon  the  principal  value  of  all  property, 
real  or  personal^  settled  or  not  settled,  which  passes  on  the  death 
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of  such  person. "  Taking  these  words  by  themselves,  the  con- 
struction of  the  taxing  clause  would,  I  think,  necessarily  be 
somewhat  more  limited  than  follows  from  the  terms  of  the  next 
section  —  sect  2  —  which  enlarges  the  scope  of  the  clause.  It 
apparently  was  anticipated  that  a  Court  of  law  might  place  upon 
these  words,  "  which  passes  on  the  death  of  such  person, "  a 
construction  limited  to  property  which  passed  in  the  ordinary 
sense  of  the  term  from  the  deceased  into  the  possession  and  prop- 
erty of  another  person  after  his  death.  But  sect  2  of  the  stat- 
ute widens  that  interpretation  very  much,  for  it  extends  it  to  all 
cases  where  the  survivor  of  the  deceased  derives  a  succession, 
or,  I  should  say  rather,  derives  a  benefit  by  reason  of  the  death 
of  the  deceased,  dependent  upon  and  emerging  upon  the  death  of 
the  deceased. 

The  present  case  is  said  to  fall  within  sub-sect  1  (b)  of  sect  2. 
I  only  read  the  first  part  of  it, —  the  rest  is  inapplicable,  —  "  Prop- 
erty in  which  the  deceased  or  any  other  person  had  an  interest 
ceasing  on  the  death  of  the  deceased,  to  the  extent  to  which  a 
benefit  accrues  or  arises  by  the  cesser  of  such  interest"  There 
are  two  points  in  that  definition  in  regard  to  which  the  present 
case  utterly  fails.  "  Property  in  which  the  deceased  or  any  other 
person  had  an  interest  ceasing  on  the  death  of  the  de- 
ceased "  —  that  is,  an  interest  in  him  or  her  at  his  *  or  [*  134] 
her  death  which  did  not  cease  except  with  his  or  her 
lifetime.  With  regard  to  the  property  in  question  here,  it  is  a 
right  of  life  rent  which  was  not  in  the  deceased  at  the  time  of  her 
death ;  she  had  parted  with  it  months  before,  and  accordingly  hav- 
ing so  parted  with  it  by  a  deed  inter  vivos,  it  follows  that  in  the 
words  of  the  remaining  part  of  the  definition  no  benefit  accrued  or 
arose  by  the  cesser  of  her  interest 

It  is  said  that  the  succession  —  the  fee  which  was  taken  by  the 
respondent  —  was  taken  by  him  under  the  settlement  That  is 
true;  but  it  was  not  taken  by  him  in  such  circumstances  as  to 
render  it  a  succession  or  interest  which  was  liable  to  taxation 
under  the  Act  with  which  we  have  to  deal. 

For  these  reasons  (I  do  not  require  to  say  more),  I  entirely  con- 
cur with  the  judgment  moved  by  the  Lord  Chancellor. 

Lord  Ashbourne.  —  I  concur  with  my  noble  and  learned  friend 
on  the  woolsack.     This  is  a  taxing  Act,  and  it  is  essential  to  see 
VOL.  XXII  r.  —  6 
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that  the  tax  is  expressly  imposed,  that  the  subject  is  not  taxed 
without  clear  words,  and  that  the  natural  construction  is  given 
to  the  words  used.  Here  the  express  words  do  not  support,  but 
contradict  the  Crown's  contention,  for  as  a  fact  nothing  passed  on 
the  death  of  the  tenant  for  life.  Practically,  the  argument  for 
the  Crown  requires  the  alteration  of  the  words  of  the  statute  so 
as  to  include  the  case  of  a  tenant  for  life  who  had  previously  had 
an  interest  which  had  ceased  not  on,  but  before  the  death.  In- 
deed, the  argument  requires  not  only  the  alteration,  but  the  inser- 
tion of  words  that  the  life  interest  should  be  deemed  to  continue 
down  to  the  deaths  notwithstanding  previous  sun-ender,  convey- 
ance, or  merger. 

I  think  that  the  order  of  the  Court  of  Appeal  is  quite  right 

Lord  Macnaghten,  Lord  Morris,  and  Lord  Shand  concurred. 

Lord  Davby.  —  I  also  concur,  and  it  is  really  sufficient,  so  far 
as  sect  1  is  concerned,  to  say  that  this  was  not  settled  property 
at  the  date  of  the  death,  and  that  it  did  not  pass. 

I  only  desire  to  add  that  when  the  cestuis  que  trust  under  a 
settlement  have  power  to  dispose  of  the  trust  funds  in  possession 
without  the  consent  of  any  other  parties,  the  settlement,  accord- 
ing to  every  rule  and  doctrine,  is  at  an  end.  The  trustees  are 
fundi  ojfficiOy  they  have  no  longer  any  duties  to  perform,  they 
have  no  longer  any  interest  to  protect;  their  position  is  exclu- 
sively that  of  bare  trustees  for  the  persons  absolutely  entitled,  and 
whether  those  persons  absolutely  entitled  choose  to  get  in  the  out- 
standing legal  estate,  or  do  not  care  to  get  in  the  legal  estate, 
cannot  make  the  faintest  difference  in  their  position  as  absolute 
owners  with  power  of  dealing  with  the  estate;  and  it  is  a  com- 
plete fallacy,  in  my  opinion,  to  say  that  the  respondent  in  the 
present  case  was,  after  he  took  a  surrender  of  his  mother's  life 
interest,  the  owner  of  two  separate  interests.  He  was  the  abso- 
lute owner  of  the  property,  and  one  cannot  be  more  than  the  ab- 
solute owner  of  the  property.  There  is  no  single  test  that  can  be 
applied  to  his  position  at  that  date  of  absolute  ownership  which 
shows  that  he  was  in  any  degree  other  than  the  absolute  owner  of 
the  property.  If  he  was  the  absolute  owner  of  the  property  before 
his  mother's  death,  he  remained  absolute  owner  of  the  property 
afterwards,  and  there  was  no  passing  of  the  estate, —  that  is,  no 
change  of  ownership  by  reason  of  her  death. 
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This  is  not  a  mere  technical  doctrine,  it  is  the  expression  of  a  fact 
A  man,  it  may  be,  had  a  conveyance  from  half  a  dozen  persons,  but 
from  whomsoever  he  derives  his  title,  however  many  be  the  persons 
who  join  in  conveying  to  him,  if  he  has  got  the  absolute  ownership 
he  is  the  owner  of  one  estate  or  interest,  —  namely,  the  ownership 
in  fee  of  real  estate,  or  absolute  owner  of  personal  estate. 

•  With  regard  to  sect.  2  it  may  be  said  (as  Sir  Kobert  [*  135] 
Reid  in  particular  argued),  that  although  this  property  did 
not  pass,  it  is  to  be  deemed  to  pass.  I  do  not  differ  from  what 
has  been  already  said  as  to  the  construction  of  that  section.  It 
appears  to  me  shortly  upon  that  section  that  neither  the  deceased 
nor  any  other  person  had  an  interest  ceasing  at  the  death  of  the 
deceased  at  the  time  when  the  duty  attached,  —  namely,  the  death 
of  the  deceased ;  and  it  also  appears  to  me  that  no  benefit  can  be 
shown  to  have  accrued  or  arisen  in  any  form  whatever  to  the  re- 
spondent by  the  cesser  of  that  interest  That  seems  to  me  to  dis- 
pose of  the  case. 

With  regard  to  the  difficulties  raised  by  Sir  Robert  Reid  as  to 
the  fearful  consequences  of  evasion  which  this  decision  would 
lead  to,  I  am  not  convinced  that  he  takes  a  right  view  of  the  con- 
struction and  effect  of  sect  2,  sub-sect  1  (c) ;  but  it  is  not  neces- 
sary to  express  any  opinion  whatever  about  that,  and  I  abstain 
from  doing  so.  It  may  be,  even  if  he  is  right,  that  the  point  was 
overlooked  by  Parliament,  or  that  Parliament  thought  that  sect 
2,  sub-sect  1  (c)  would  hit  it  and  were  mistaken ;  but  in  either 
case  I  cannot  see  that  it  can  in  any  way  affect  the  construction  to 
be  put  upon  this  Act 

Lord  Ludlow.  —  If  this  taxing  Act  is  to  be  interpreted  and  read 
according  to  established  principles,  and  if  there  is  to  be  given  to 
the  words  used  in  it  their  ordinary  popular  meaning,  I  can  only 
say  that  I  have  not  the  slightest  hesitation  in  coming  to  the  con- 
clusion that  the  judgments  of  the  Court  of  Appeal  were  perfectly 
right;  I  concur  with  them,  and  I  am  unable  to  agree  with  the 
decision  of  the  Divisional  Court  Appeal  dismissed. 

ENGLISH  NOTES. 

The  following  are  seine  other  decisions  upon  important  points 
relating  to  the  Finance  Act,  1894:  — 

In  the  Scotch  case  of   The  Lord  Advocate  v.  Fleming  (H.  L.),  1897, 
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A.  C.  145,  66  L.  J.  P.  C.  41,  it  was  decided  by  the  House  of  Lords  that 
the  gratuitous  assignee  of  a  policy  of  life  assurance,  who  subsequently 
to  the  date  of  assignment  pays  the  premiums  on  the  policy,  is  not  liable 
to  pay  account  duty  under  the  Customs  and  Inland  Revenue  Act,  1881 
(44  Vict.  c.  12),  8.  38.  This  section,  as  amended  by  sect.  7  of  the 
Customs  and  Inland  Revenue  Act,  1889  (52  &  53  Vict.  c.  7),  is  referred 
to  in  sect.  2  (1)  (c)  of  the  Finance  Act,  1894.  The  decision  appears 
therefore  to  apply  to  a  policy  bond  fide  assigned  twelve  months  at  least 
before  the  death,  and  on  which  the  premiums  have  been  thereafter  paid 
by  the  assignee. 

In  Attorney- General  v.  Grey  (C.  A.),  1898,  2  Q.  B.  634,  67  L.  J. 
Q.  B.  947,  it  was  held  by  the  Court  of  Appeal,  affirming  the  judgment 
of  the  Queen's  Bench  Division,  that,  where  a  gratuitous  conveyance  of 
real  estate  reserved  to  the  grantor  an  annual  rent-charge  out  of  the  prop- 
erty, and  also  a  power  of  revocation  in  certain  events,  estate  duty  was 
payable  upon  the  death  of  the  grantor  under  sect.  1  and  sect.  2  (1)  (c) 
of  the  Finance  Act,  1894,  upon  the  whole  property,  as  property  passing 
on  the  death. 

This  decision  was  affirmed  in  the  House  of  Lords  {Earl  Grey  v.  At- 
torney'General,  1900,  A.  C.  124,  69  L.  J.  Q.  B.  308),  all  the  learned 
Lords  present  being  of  opinion  that  the  intention  of  the  Act  was, 
clearly,  to  prevent  a  gift  purporting  to  be  inter  vivos,  being  so  given 
as  to  reserve  a  benefit  to  the  person  purporting  to  be  the  donor. 

In  the  case  of  Attorney- General  v.  Clarkson  (C.  A.  1899),  1900,  1 
Q.  B.  156,  69  L.  J.  Q.  B.  81,  the  Court  of  Appeal,  affirming  the  judg- 
ment of  a  Divisional  Court,  decided  that  ** settlement  estate  duty" 
under  sect.  5  (1)  (a)  of  the  Finance  Act,  1894,  is  payable  in  respect 
of  property  only  contingently  settled,  although,  under  sect.  14  of  the 
Finance  Act,  1898,  the  duty  will,  if  the  contingency  does  not,  and 
cannot  arise,  be  repaid.  A  similar  decision  in  Scotland  is  Lord 
Advocate  v.  Stewart,  20  January,  1899,  1  Fraser,  416. 

In  Attorney-General  v.  De  Preville  (C.  A.),  1899, 1  Q.  B.  223,  69  L.  J. 
Q.  B.  283,  the  tenant  for  life  of  settled  property  released  his  life  inter- 
est in  favour  of  the  remainder-man  and  died  within  twelve  months 
of  the  release.  The  Court  of  Appeal,  reversing  a  judgment  of  the 
Divisional  Court,  held  that  estate  duty  was  not  payable  by  the  remain- 
derman on  the  principal  value  of  the  property  —  there  being  no  property 
within  the  description  of  chap.  2,  sub-sect.  1  (c),  of  the  Finance  Act, 
1894. 

In  £arl  Cowley  v.  Inland  Revenue  Commissioners  (H.  L.),  1899, 
A.  C.  198,  68  L.  J.  Q.  B.  435,  a  father  and  son,  tenant  for  life  and 
tenant  in  tail  in  remainder  respectively  of  a  settled  estate,  executed  a 
disentailing  assurance,  and  then  in  exercise  of  a  joint  power  in  the 
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settlement  mortgaged  the  estate  for  money  advanced  which  they  jointly 
and  severally  covenanted  to  repay.  Subsequently  the  estates  were  re- 
settled upon  the  terms  of  an  annuity  being  granted  thereout  to  the  son 
during  the  father's  life.  On  the  death  of  the  father  it  was  held  by  the 
House  of  Lords  (reversing  the  decision  of  the  Court  of  Appeal)  that 
the  son  was  entitled  to  deduct  from  the  capital  value  of  the  property 
chargeable  with  estate  duty,  the  amount  due  on  the  mortgage,  but  held 
(affirming  the  judgment  of  the  Court  of  Appeal)  that  he  was  not  en- 
titled to  deduct  the  capitalised  value  of  the  annuity. 

The  proviso  in  sect.  3  of  the  Finance  Act,  1894,  that  duty  shall  not 
be  payable  "  in  respect  of  the  determination  of  any  annuity  .  .  . 
granted  for  full  consideration  in  money  or  moneys  worth  paid  to  the 
.  .  .  grantor  for  his  own  use  and  benefit,''  was  considered  in  Attorney- 
General  v.  Smith- Mar  riot,  1899,  2  Q.  B.  595,  69  L.  J.  Q.  B.  59.  The 
defendant  had  charged  his  life  interest  in  certain  (Dorset)  estates  and 
policies  of  assurance  on  his  life  with  a  certain  annuity  in  consideration 
of  the  annuitant  releasing  other  estates  from  a  rent-charge  of  the  same 
value.  On  the  death  of  the  annuitant  the  defendant  was  held  liable  to 
pay  estate  duty  in  respect  of  the  beneficial  interest  in  the  Dorset 
estates  accruing  on  the  death  of  the  annuitant;  and  that  the  transac- 
tion being  merely  the  exchange  of  one  security  for  the  annuity  for 
another,  could  not  be  considered  as  a  grant  of  the  annuity,  **for 
money's  worth  paid  to  the  grantor  for  his  own  use  and  benefit "  within 
the  proviso. 

In  Lord  Advocate  v.  Maclachlan  (13  June,  1900,  Court  of  Session 
in  Scotland),  1  Eraser,  917,  the  proprietor  of  an  estate  burdened  it 
with  an  annuity  of  £800  in  favour  of  his  widow.  The  succeeding  pro- 
prietor burdened  the  estate  with  a  further  annuity  of  £800  in  favour 
of  his  widow,  restricted  during  the  life  of  the  first  annuitant  to  £400, 
the  balance  of  £400  being  secured  to  the  second  annuitant  out  of 
moveable  estate,  and  charged  on  legacies  to  younger  children.  On 
the  death  of  the  first  annuitant  it  was  held  by  the  Court  of  Session 
(reversing  the  judgment  of  the  Lord  Ordinary)  that,  in  a  question 
between  the  Crown  and  the  then  proprietor,  duty  was  payable  by  him 
on  the  capital  value  of  an  annuity  of  £800,  although  he  was  actually 
benefited  to  the  extent  of  an  annuity  of  £400  only. 

A  curious  point  arose  in  the  case  of  In  re  Scott  (1899),  1900, 1  Q.  B. 
372,  69  L.  J.  Q.  B.  121,  upon  a  petition  presented  by  the  trustees  of  the 
will  of  J.  Scott,  Jr.,  deceased,  under  rule  3  of  the  Rules  of  the  Supreme 
Court  (Finance  Act),  1895,  made*  under  sect.  10  of  the  Finance  Act, 
1894.  J.  Scott,  Jr.,  died  in  January,  1899,  having  made  his  will  in 
1896,  whereby  he  bequeathed  his  residuary  estate  to  trustees  in  trust 
for  his  wife  and  daughter.      Four  months   later  J.   Scott,   Sr.  (the 
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father  of  J.  Scott,  Jr.),  died,  having  made  his  will  in  1891,  whereby 
he  devised  certain  freehold  property  to  J.  Scott,  Jr.  The  daughter  of 
J.  Scott,  Jr.,  was  living  at  the  death  of  J.  Scott,  Sr.,  and  consequently 
the  devise  of  the  freehold  property  by  J.  Scott,  Sr.,  took  effect  by  the 
Wills  Act,  1837  (1  Vict.  c.  26),  s.  33,  **as  if  the  death  of  [J.  Scott, 
Jr.]  had  happened  immediately  after  the  death  of  the  testator."  The 
Court  (Darling,  J.,,  and  Chaknell,  J.,)  held  that  estate  duty  in 
respect  of  this  freehold  property  was  payable  on  the  death  of  the  son  as 
well  as  on  the  death  of  the  father,  Channell,  J.,  considering  that  this 
duty  was  payable  under  sect.  1  of  the  Finance  Act,  1894,  having  re- 
gard to  the  effect  of  the  Wills  Act  alone;  and  Darling,  J.,  calling  in 
the  aid  of  the  interpretation  clause,  sect.  2  (1)  (a),  by  which  "  prop- 
erty passing  on  the  death  ''  includes  "property  of  which  the  deceased 
was  at  his  death  competent  to  dispose, '^  as  applying  to  the  power  which, 
in  the  event,  J.  Scott,  Jr.,  the  son,  effectually  exercised. 

In  the  case  of  Attorney- General  v.  Dobree,  1900,  1  Q.  B.  442, 
69  L.  J.  Q.  B.  223,  a  policy  of  insurance  was  effected  by  the  deceased 
upon  his  own  life  in  favour  of  his  intended  wife.  By  a  post-nuptial 
settlement  the  policy  was  assigned  to  trustees,  and  it  was  declared  that 
the  moneys  to  be  received  under  it  should  be  held  by  the  trustees  upon 
trust  for  the  wife  of  the  deceased  for  life,  and  afterwards  upon  certain 
other  trusts.  The  husband  covenanted  that  he  would  keep  up  the  pol- 
icy and  pay  the  premiums  during  his  life,  and  he  in  fact  did  so.  The 
trustees  having  received  the  policy  money  on  the  death  of  the  husband, 
it  was  held  that  estate  duty  was  payable  in  respect  of  the  money  as  be- 
ing ''property  passing  on  the  death  of  the  husband"  within  the  mean- 
ing of  sect.  2,  sub-sect.  1  (d)j  oi  the  Finance  Act;  and  that  the  case 
did  not  come  within  the  proviso  of  sect.  3. 

A  person  domiciled  in  Austria  gave  by  deed  of  gift  to  an  English 
company  certain  shares  and  securities  upon  the  terms  that  the  donor 
should  receive  the  income  during  his  life,  and  that  after  his  death  the 
property  should  be  applied  to  charitable  purposes.  It  was  held  by  Rid- 
ley, J.,  and  Darling,  J.,  that  estate  and  succession  duty  was  payable 
under  the  Finance  Act,  1894,  or  the  Succession  Duty  Act,  1863,  upon 
the  principal  value  of  all  the  property  which  was  subject  to  those  trusts 
at  the  time  of  the  death  of  the  donor,  although  he  was  still  domiciled 
in  Austria.  Attorney- General  v.  Jewish  Colonization  Association, 
1900,  2  Q.  B.  ^%  69  L.  J.  Q.  B.  692. 

AMERICAN  NOTES. 

The  term  *'  estate  duty  "  is  not  employed  in  the  United  States.  Its  mean- 
ing in  the  present  English  law  is  thus  explained  :  **  The  tax  now  known  as 
*  estate  duty,'  is  that  created  by  the  Finance  Act,  1894  (57  &  68  Vict.  c.  30), .  . . 
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This  tax  is  a  stamp  duty  leviable  on  all  property,  which,  on  the  death  of  any 
person  after  August  1, 1894,  or  at  a  period  ascertainable  only  by  reference  to 
such  death,  passes  either  immediately,  or  after  an  interval,  either  certainly  or 
contingently,  and  either  originally  or  by  way  of  substitutive  limitation.  It 
is  immaterial  whether  the  property  is  real  or  personal,  settled  or  unsettled." 
4  £ncl.  of  the  Laws  of  England,  p.  130. 

In  the  United  States  inheritance  taxes  are  now  imposed  under  the  legisla- 
tion both  of  Congress,  contained  in  the  War  Revenue  Law  of  1898  (see  infra, 
p.  105),  which  relates  only  to  personal  property,  and  also  of  many  of  the 
States,  the  statutes  of  which  relate,  as  to  this  subject,  to  both  personal  and 
real  estate.  In  two  very  recent  decisions  the  Supreme  Court  of  the  United 
States  review  the  whole  subject  at  length.  KnowUon  v.  Moore^  178  United 
State.s  41 ;  Plummer  v.  Coler,  id.  115.  In  the  first  of  these  cases,  Mr.  Jus- 
tice White  says  (at  pp.  47-49) :  *'  Taxes  of  this  general  character  are  uni- 
versally deemed  to  relate,  not  to  property  eo  nomine,  but  to  its  passage  by 
will  or  descent  in  cases  of  intestacy,  as  distinguished  from  taxes  imposed  on 
property,  real  or  personal  as  such,  because  of  its  ownership  and  possession. 
In  other  words,  the  public  contribution  which  death  duties  exact  is  predi- 
cated on  the  passage  of  property  as  the  result  of  death,  as  distinct  from  a  tax 
on  property  disassociated  from  its  transmission  or  receipt  by  will,  or  as  the 
result  of  intestacy.  Such  taxes  so  considered  were  known  to  the  Roman  law 
and  the  ancient  law  of  the  continent  of  Europe.  Smith's  Wealth  of  Nations 
(London  ed.  of  1811),  vol.  3,  p.  311.  ...  In  France,  Germany,  and  other 
continental  countries  in  various  forms  death  duties  are  enforced,  in  the 
main,  by  way  of  stamp  duties.  They  are  there,  both  in  theory  and  in 
practice,  treated  as  resulting  from  the  occasion  of  death,  and  hence  as  not 
legally  equivalent  with  taxes  levied  on  property  merely  because  of  its  owner- 
ship. Cohn's  Science  of  Finance  (Veblen's  Translation),  ss.  282, 283, 850 ;  Dos 
Passos'  Inheritance-Tax  Laws,  s.  1.  The  term  *  Death  Duties,*  by  which  in- 
heritance and  legacy  taxes,  in  whatsoever  form  imposed,  are  described  in 
England,  indicates  the  generic  nature  of  such  taxes.  In  Hanson's  Death 
Duties,  p.  1,  it  is  said :  *  Historically,  probate  duty  is  the  oldest  form  of 
death  duty,  having  been  established  in  1694.'  ...  By  the  Finance  Act  of 
1894,  the  probate  duty  was  superseded  by  what  was  termed  the  estate  duty. 
...  In  the  colonies  of  Great  Britain  death  duties,  as  a  general  rule,  obtain. 
Some  of  the  statutes  are  modelled  upon  those  of  the  mother  country,  and 
levy  taxes  on  legacies,  &c.,  passing,  measured  by  their  value  and  on  the 
estate  proper.  Others,  again,  have  merely  the  estate  tax  without  the 
legacy  tax."  See  Hanson  Appendix,  p.  717.  The  late  case  of  Plummer 
T.  Coler^  178  United  States,  115,  affirms  the  State  inheritance  and  succession 
taxes. 

In  New  York  vested  remainders  are,  by  sect.  11  of  Transfer  Tax  Law  of  1892 
(see  infra,  p.  106),  taxed  at  their  fair  and  clear  market  value,  less  the  value  of  the 
life  estate ;  and  when  the  remainder  is  defeasible  and  contingent,  so  that  the 
person  who  shall  ultimately  receive  the  estate  cannot  be  presently  ascertained, 
the  imposition  and  collection  of  the  tax  are  deferred.  In  re  Cager^s  Will,  111 
New  York,  343  ;  In  re  Seaman^s  Estate,  147  id.  69 ;  In  re  Lange's  Estate,  55 
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New  York  Supplement,  750  ;  In  re  BogerVs  Estate^  id.  751.  Creneral  city 
taxes  are  there  to  be  paid  by  a  tenant  for  life,  and  are  not  charged  to  the 
remainder.  Conkie  v.  Grisson,  52  New  York  Supplement,  600 ;  see  Chambers 
V.  Chambers^  20  Rhode  Island,  370.  And  when  a  will  directs  that  a  certain 
sum  be  used  in  paying  outstanding  mortgages  upon  realty,  the  transfer  tax  is 
imposed  upon  the  estate  in  the  form  in  which  it  stood  when  the  testator  died, 
and  the  amount  so  designated  is  personal  property.  In  re  Offerman*s  EsthtCy 
48  New  York  Supplement,  993. 

In  Massachusetts,  the  Act  of  1891,  c.  425,  taxing  collateral  legacies  and 
successions,  expressly  provided  by  sect.  2  that  when  there  is  a  life  estate  or  less 
estate  to  a  direct  heir,  with  remainder  over  to  a  collateral  heir,  the  value  of 
the  prior  estate  shall  be  appraised  and  deducted,  and  the  remainder  shall  be 
taxed  at  five  per  cent  of  its  value. 

As  to  insurance  affecting  distinct  interests  of  the  same  owner,  it  is  held,  as 
to  goods  in  a  bonded  warehouse,  that  the  owner  may  insure,  by  a  single  fire 
policy,  both  his  general  ownership  and  his  liability  for  the  government  tax  on 
the  property :  Insurance  Companies  v.  Thompson,  95  United  States,  547 ;  but 
that  a  policy  simply  upon  property  so  placed  covers  its  full  value,  without  any 
deduction  for  such  tax.  Queen  Ins.  Co.  v.  McCoin  (Kentucky),  49  Southwest- 
ern Rep.  800.  Insurance  taken  out  by  a  life  tenant  is  treated  in  some  de- 
cisions as  for  the  benefit  of  the  remainder  as  well  as  of  the  life  estate.  See 
Welsh  V.  London  Ass.  Corp.,  151  Pennsylvania  State,  607;  Green  v.  Green,  50 
South  Carolina,  514.  But  the  more  satisfactory  view  appears  to  be  that  in 
such  insurance  the  remainder-man  has  no  interest  when  there  is  no  express 
agreement  with,  or  duty  imposed  upon,  the  insured  for  his  benefit.  See  Berry 
V.  American  Central  Ins,  Co.,  132  New  York,  49;  Spalding  v.  Miller  (Ken- 
tucky), 45  Southwestern  Rep.  462 ;  Harrison  v.  Pepper,  166  Massachusetts, 
288;  Sampson  v.  Grogan  (Rhode  Island),  42  Atlantic  Rep.  712. 


REVENUE.  — SUCCESSION  DUTY. 

SALTOUN  (LORD)  v.   LORD  ADVOCATK 

(H.  L.  1860.) 

RULE. 

Where,  under  a  settlement,  the  succession  to  land  goes, 
upon  the  death  of  A.,  to  B.,  then  if  B.  is  a  purchaser  under 
the  settlement,  the  "  predecessor "  under  the  Succession 
Duty  Act  is  the  settlor ;  but  if  B.  takes  by  descent  from  A., 
then  A.  is  the  "  predecessor." 
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Lord  Saltonn  (appellant)  v.  Lord  Advocate  (respondent). 

1  Faterson  (Sc.  App.),  970-977  (s.  c.  3  Macqueen,  659). 

[Reprinted  here  by  permisBion  of  Messrs.  William  Green  &  Sons,  proprietors  of  the 

copyright.] 

Succession  Duty  Act  (IQ  Sf  17  Vict.  c.  51).  —  Entail,  —  Clause,  —  Con-  [970] 
siruction.  —  Predecessor, 

Held  (reversing  judgment),  that,  under  the  Succession  Duty  Act  (16  &  17 
Vict.  c.  51),  the  predecessor  of  the  heir  of  entail  in  possession  was  the  maker 
of  the  tailzie,  and  not  the  immediately  preceding  heir,  and  as  the  former  was 
grandmother,  and  the  latter  was  uncle,  the  duty  of  one  per  cent  only  was  due 
from  the  heir  in  possession. 

In  1846,  the  Right  Honourable  Marjory  Lady  Saltonn,  who  died 
in  1851,  executed  a  deed  of  tailzie  of  the  lands  of  Ness  Castle  and 
others,  the  destination  whereof  was  "  to  and  in  favour  of  the  Eight 
Honourable  Alexander  George,  now  Lord  Saltoun,  my  only  sur- 
viving son,  and  to  the  heirs  of  his  body ;  whom  failing,  to  Alex- 
ander Fraser,  Esquire  (the  defender),  captain  in  Her  Majesty's 
Twenty-eighth  Regiment  of  Foot,  presently  in  the  East  Indies, 
eldest  son  of  my  deceased  son  the  Honourable  William  Fraser, 
sometime  merchant  in  London,  and  the  heirs  of  his  body,"  whom 
failing,  to  other  heirs. 

Alexander  George  Lord  Saltoun,  named  in  the  deed,  was  infeft 
on  23rd  November,  1846.  He  died  on  18th  August,  1853,  with- 
out issue,  and  the  defender,  Alexander  Baron  Saltoun,  was  there- 
after served  as  "  nearest  and  lawful  heir  of  tailzie  and  provision  in 
special  to  the  said  deceased  Alexander  George  Fraser,  Lord  Sal- 
toun,* in  the  lands  conform  to  decree  of  service,  dated  19th  June, 
1854,  and  was  infeft  thereon  upon  29th  June,  1855. 

The  Succession  Duty  Act  (16  &  17  Vict  c.  51,  s.  2),  provides 
that  "  Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has,  or  shall  become  beneficially  entitled  to 
any  property,  or  the  income  thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of  this  Act, 
either  immediately  or  after  any  interval,  either  certainly  or  con- 
tingently, and  either  originally  or  by  way  of  substitutive  limita- 
tion, and  every  devolution  of  law  of  any  beneficial  interest  in 
property,  or  the  income  thereof  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of  this  Act 
to  any  other  person  in  possession  or  expectancy,  shall  be  deemed 
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to  have  conferred,  or  to  confer,  on  the  person  entitled  by  reason 
of  such  disposition  or  devolution,  a  succession;  and  die  term 
'successor'  shall  denote  the  person  so  entitled,  and  the  term  'pred- 
ecessor* shall  denote  the  settlor,  disposer,  testator,  obligor,  ances- 
tor, or  other  persons  from  whom  the  interest  of  the  successor  is  or 
shall  be  derived. " 

Sect  10  of  the  Act  fixes  the  duty  at  one  per  cent  where  the 
successor  is  the  lineal  issue  of  the  predecessor,  and  at  three  per 
cent  where  the  successor  is  the  descendant  of  a  brother  of  the 
predecessor. 

The  Crown  claimed  succession  duty  upon  the  defender's  succes- 
sion, at  the  rate  of  three  per  cent  according  to  his  relationship  to 
Alexander  George  Baron  Saltoun,  on  the  ground  that  the  latter 
had  been  feudally  vested  in  the  fee  of  the  lands  under  the  entail ; 
and  that  the  defender  having  made  up  titles  to  him  by  being 
served  as  his  nearest  and  lawful  heir  of  tailzie  and  provision,  and 
having  had  himself  infeft  upon  the  service,  Alexander  George 
Fraser  was  the  ancestor's  predecessor,  from  whom  the  interest  of 
the  defender  was  derived. 

The  defender  maintained,  that  the  entailer  was  the  predecessor 
of  all  the  heirs  taking  under  the  entail ;  and  therefore,  that,  as  he 
was  lineal  issue  of  the  entailer,  he  was  only  liable  for  duty  at  the 
rate  of  one  per  cent.  Heirs  of  entail,  he  maintained,  acquired  no 
right  from  one  another,  as  they  neither  gave  to,  nor  took  any- 
thing from,  one  another.  Although  they  served  as  heirs  to  one 
another  under  the  entail,  it  was  to  take  up  a  right  conferred  on 
them  by  the  entailer,  and  the  provisions  of  the  entail  expressly 
excluded  them  from  making  up  a  title  in  any  other  manner.  They 
could  obtain  no  right  to  the  lands,  therefore,  but  by  virtue  of  the 
disposition  contained  in  the  entail,  and  as  that  was  granted  by  the 
entailer,  their  title  consequently  was  derived  from  Lady  Saltoun. 
The  party  to  whom  each  heir  served  gave,  and  could  give,  them 
nothing  —  it  was  the  entailer,  through  the  entail,  from  whom  their 
right  was  derived. 

The  Court  of  Session  held,  that  the  "  predecessor  '  was  the  heir 
last  seised,  and  that  the  duty  was  determined  by  the  relationship 

between  him  and  the  heir  who  succeeded. 
[*  971]       *  Lord  Saltoun  appealed,  maintaining,  in  his  case,  that 
the  judgment  of  the  Court  of  Session  should  be  reversed, 
because,  according  to  the  sound  construction  of  the  statute,  the 
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late  Lady  Saltoun  was  the  predecessor  of  the  appellant,  who  took 
as  substitute  heir  of  entail  under  the  deed  of  entail  executed  by 
her  as  disponer,  and  was  therefore  liable  only  in  the  duty  of  one 
per  cent  on  the  amount  of  the  succession  as  being  the  lineal  de- 
scendant of  the  entailer. 
After  argument  the  House  took  time  for  consideration. 

*  Lord  Chancellor  Campbell  :  —  [*  972] 

My  Lords,  in  construing  the  statute  on  which  this  case 
depends,  we  must  bear  in  mind  that  it  applies  to  the  whole  of  the 
United  Kingdom,  and  that  the  intention  of  the  Legislature  must 
be  understood  to  be,  that  the  like  interests  in  property  taken  by 
succession  should  be  subjected  to  the  like  duties,  wheresoever  the 
property  may  be  situated.  The  technicalities  of  the  law  of  Eng- 
land and  of  Scotland,  where  they  differ,  must  be  neglected,  and  the 
language  of  the  Legislature  must  be  taken  in  its  popular  sense. 

Looking  to  the  contents  of  this  deed  of  entail,  and  the  events 
which  have  happened,  we  are  to  say,  who  was  the  "  predecessor  ' 
of  the  appellant  within  the  meaning  of  the  second  section  of  16 
&  17  Vict.  c.  51,  whether  his  grandmother,  the  Dowager  Lady 
Saltoun,  the  entailer,  or  his  uncle,  the  late  Lord  Saltoun,  the  last 
possessor  of  the  entailed  estate. 

Belying  on  the  feudal  law  still  prevailing  in  Scotland,  and  the 
forms  of  Scotch  conveyancing,  it  has  been  contended,  on  the  one 
side,  that  the  **  entailer  *  must  always  be  considered  the  "  prede- 
cessor, *  because  the  interest  of  every  substitute,  as  well  as  of  the 
institute,  is  derived  from  the  entail ;  and,  on  the  other  side,  that 
the  last  preceding  possessor  under  the  entail  must  be  considered 
the  "  predecessor,  *  because  he  had  the  whole  fee  in  him,  whether 
he  held  under  a  strict  entail  with  irritant  and  resolutive  clauses,  or 
under  a  simple  destination,  and  that  the  next  substitute,  being 
served  heir  to  him,  although  a  stranger  in  blood,  is  his  successor, 
and  derives  his  interest  from  him. 

I  shall  abstain  from  attempting  to  lay  down  any  general  rule 
by  which  the  question  of  predecessarship  is  to  be  determined ;  but 
I  have  no  difficulty  in  saying,  that  in  my  opinion  neither  of  these 
rules  can  be  laid  down  to  operate  universally,  as  each  would  lead 
to  consequences  which  the  Legislature  cannot  be  supposed  to  have 
intended.  Of  these  consequences  I  will  give  examples,  which 
might  be  easily  multiplied.      The  entailer  being  considered  the 
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predecessor  of  every  successor  from  generation  to  generation,  if 
the  entailer  settles  the  estate  by  a  strict  entail  on  a  stranger  in 
blood  and  his  issue,  —  son  succeeding  father,  brother  succeeding 
brother,  or  nephew  succeeding  uncle,  for  hundreds  of  years,  — the 
heir  who  succeeds  under  the  entail,  whatever  may  be  his  propin- 
quity to  the  last  possessor,  must  pay  succession  duty  at  the  rate  of 
ten  per  cent.  The  last  preceding  possessor  being  invariably  con- 
sidered the  "  predecessor  *  in  Scotland,  and  the  same  rule  being 
applied  to  England,  —  if  there  were  an  English  settlement  with 
successive  estates  tail  in  remainder,  —  on  the  failure  of  one  estate 
tail,  the  remainder-man,  however  nearly  related  to  the  donor, 
would  pay  succession  duty  according  to  this  propinquity  to  the 
last  preceding  possessor,  who  may  have  been  a  stranger  to  him  in 
blood. 

But  the  second  section  seems  to  me  to  make  a  distinction,  both 
as  to  Scotland  and  England,  between  what  English  lawyers  call 
"  taking  by  purchase  "  and  "  taking  by  descent "  Seeking  to  use 
language  which  might  be  adapted  to  the  technicalties  of  the  law 
of  property  in  both  portions  of  the  island,  the  section  divides 
succession  into  succession  by  "provision,"  and  succession  by 
"  devolution. "  All  successions  by  the  one  and  by  the  other  are 
subjected  to  the  duty ;  but  the  rate  of  duty  is  to  be  regulated  by 
considering  who  is  the  predecessor ;  and  this  may  be  determined 
by  considering  whether  the  succession  is  by  "  provision  "  or  by 
"  devolution. " 

In  fixing  the  rate  of  duty  to  be  paid  by  the  successor,  the  Legis- 
lature was  probably  influenced  by  the  probability  he  before  had  of 
enjoying  the  inheritance,  and  by  the  probability  of  his  being  able 
to  pay  a  heavier  duty  without  hardship,  if  the  property  comes  to 
him  from  a  distant  relation  or  from  a  stranger. 

This  object,  I  think,  will  best  be  obtained  by  holding,  that 
where  the  succession  is  by  **  provision  "  the  settlor  is  the  "  prede- 
cA'HHOTf "  and  where  by  "  devolution "  the  last  possessor  is  the 
**  un*<l(jcoHHor.  "  If  the  successor  takes  by  "  provision,"  the  degree 
ij*  fiilationHhip  between  him  and  the  last  possessor  could  hardly 
(mvt?  [ntitu  an  ingredient  in  fixing  the  rate  of  duty  to  be  paid  by 
htni;  and  this  ought  to  be  regulated  by  the  relationship  between 
(,j)(^  thmnv  and  the  donee.  Such  is  the  rule  where  the  donee  takes 
iHiuird\nU^\y  as  the  first  object  of  the  bounty  of  the  donor;  and 
tJji  rn  Hiuiim  no  reason  why  the  same  principle  should  not  prevail, 


^ 
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where  a  substituted  donee  takes,  not  as  heir  of  the  first  donee, 
but  only  per  formam  doni. 

No  doubt,  questions  may  arise,  whether  the  successor  takes  by 
"  provision  "  or  "  devolution, "  but  I  have  net  the  smallest  doubt, 
that,  in  this  case,  the  appellant  takes  by  "  provision, "  and  not  by 
"  devolution. "  Without  at  all  relying  on  his  being  a  purchaser y 
according  to  the  phraseology  of  English  lawyers,  I  would  submit 
the  question  to  any  well  educated  English  gentleman.  The  first 
meaning  given  in  Johnson's  dictionary  to  the  word  "provision," 
is  "  the  act  of  providing  beforehand. "  Lady  Saltoun,  by  her  deed 
of  entail,  first  gave  the  estate  to  her  eldest  son  and  the  heirs  of 
his  body ;  then  to  "  Alexander  Eraser,  Esquire,  Captain  in  Her 
Majesty's  Twenty -eighth  Regiment  of  Foot,  eldest  son  of  her 
deceased  son,  the  Honourable  William  Eraser.'  This  is  the 
appellant;  and  it  is  entirely  by  the  provision  thus  beforehand 
made  for  him,  that  he  is  now  the  owner  of  Ness  Castle.  It  did 
not  devolve  upon  him  directly  from  her,  and  he  certainly  does  not 
take  from  the  "  provision  "  of  his  uncle,  who  had  no  power  to  alter 
the  line  of  succession. 

The  word  **  derived,  **  with  which  the  second  section  concludes, 
is  certainly  most  important;  and  to  make  Lady  Saltoun  the 
"  predecesser  "  of  the  appellant,  his  interest  must  be  derived  from 
her.  Some  Scotch  lawyers  say  his  interest  must  be  de- 
rived from  his  uncle,  who  had  the  whole  *fee  in  him ;  but  [*  973] 
"  derived  "  is  not  a  vox  signata  either  in  the  law  of  Scot- 
land or  of  England ;  and  being  of  flexible  signification,  it  seems 
to  me,  that  it  has  been  happily  selected  by  the  learned  framers 
of  this  Act  of  Parliament,  with  a  view,  that  it  might  apply 
both  to  "  provision  "  and  "  devolution ;  '  one  meaning  of  "  deriva- 
tion* given  by  Dr.  Johnson  being  **  the  transmission  of  anything 
from  its  source,  *  and  to  "  derive,  *  he  says,  is  "  to  receive  by 
transmission. " 

The  great  obstacle  with  the  Scotch  Judges,  in  the  way  of  this 
reasoning,  was  the  doctrine  that  every  succeeding  substitute  takes 
from  the  last  possessor,  who,  in  contemplation  of  law,  had  the 
whole  fee  in  him,  though  substantially  he  may  have  been  only 
tenant  for  life ;  and  that,  when  the  appellant  was  served  heir,  he 
could  not  derive  any  interest  from  his  grandmother,  because  in 
her  lifetime  she  had  denuded  herself  of  all  interest  whatsoever  in 
the  entailed  premises.     But  I  think  we  may  look  at  the  state  of 
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things  at  the  making  of  the  entail,  when,  having  disponed  an 
estate  to  her  eldest  son  and  the  heirs  of  his  body.  Lady  Saltoun 
had  substantially  in  her  the  rest  of  the  fee,  and  she  carved  out  of 
it  another  estate  tail  to  her  grandson  Alexander,  and  the  heirs  of 
his  body. 

At  any  rate,  let  us  attend  to  the  correspondence  on  this  subject 
between  Lord  Hardwicke  and  Lord  Kames,  and  to  the  decision 
of  this  House  in  the  celebrated  case  of  Gordon  of  Park  (21st  May, 
1751),  Kames'  Elucid.  384,  and  we  shall  learn,  that  such  subtle 
technical  rules  are  to  give  way  for  the  purpose  of  doing  justice, 
and  fulfilling  the  intentions  of  the  Legislature,  without  infring- 
ing the  genuine  principles  of  Scottish  feudal  law,  which  I  wish 
ever  to  hold  sacred,  unless  where  they  have  been  relaxed  by  the 
Legislature.  I  think,  that  the  appellant  may  be  considered  in 
the  situation  of  a  remainderman  in  tail,  according  to  English  law, 
taking  per  formam  doni,  —  to  whom  I  conceive,  that  the  donor, 
and  not  the  last  person  who  held  under  the  first  estate  tail,  would 
be  considered  the  *  predecessor.  * 

In  the  present  case,  the  appellant  is  named  and  circumstantially 
described  in  the  deed ;  he  takes  directly  from  the  donor  by  virtue 
of  the  deed,  and  she  unquestionably  was  the  "  settlor, "  "  dis- 
poner,"  and  "  ancestor,"  from  whom,  in  one  sense,  his  interest  in 
the  estate  was  derived. 

I  would  not  by  any  means  presume  to  express  any  opinion  be- 
yond what  is  necessary  for  this  particular  case ;  but  I  may  say, 
that,  in  harmony  with  the  decision  which  I  venture  to  propose, 
viz. ,  that  here  the  maker  of  the  settlement  is  the  **  predecessor,  * 
and  not  the  last  preceding  possessor,  I  consider  it  equally  clear 
that,  if  the  appellant  were  to  die  leaving  a  son,  the  son  would 
take  by  *  devolution,"  the  appellant  being  considered  his  "  prede- 
cessor, "  and  so  it  would  go  on  by  devolution  from  generation  to 
generation,  till  a  new  stir208  came  in  under  the  entail. 

I  ought  to  add,  that  my  opinion  is  not  in  the  remotest  degree 
influenced  by  the  argument,  that  in  a  doubtful  case  we  ought  to 
decide,  so  as  that  the  smaller  fiscal  burden  may  fall  upon  the  subject 
In  this  case  it  is  a  pure  accident,  that  the  entailer  is  the  direct 
lineal  ancestor  of  the  substitute ;  and  in  another  case,  to  be  decided 
on  the  same  rule,  the  substitute  might  be  a  stranger  in  blood  to 
the  entailer,  and  nearly  related'  to  the  institute,  and  thus  he  might 
be  liable  to  a  duty  of  ten  per  cent  instead  of  one  per  cent 


R.  a  VOL.  XXIII.]        BEVENCE  —  SUCCESSION   DUTY.  95 

Saltmm  (Lord)  ▼.  Lord  Advoeate,  1  Pat.  (8c.  App.)  978. 

Upon  the  whole,  1  must  advise  your  Lordships  to  reverse  the 
interlocutor  appealed  against,  and  to  declare  that  the  succession 
duty  due  from  the  appellant  to  the  Crown  is  at  the  rate  of  one  per 
cent  only. 

Lord  Cranworth  :  — 

My  Lords,  although  the  question  in  this  case  arises  on  an  appeal 
from  a  Scotch  decision,  yet  it  cannot  be  disposed  of  satisfactorily 
without  considering  it  in  its  bearings  on  the  whole  of  the  United 
Kingdom.  What  we  have  to  determine,  is  the  true  construction 
of  an  Act  of  Parliament,  imposing  a  tax  on  the  succession  to  prop- 
erty in  every  part  of  the  United  Kingdom.  And  it  may  safely  be 
assumed,  that  the  intention  of  the  Legislature  was  to  make  its 
operation  equal  wherever  it  was  to  be  put  in  force.  And  if, 
therefore,  we  can  come  to  a  satisfactory  conclusion  as  to  what 
would  have  been  the  duty  payable  in  England  or  Ireland  on  a 
succession  arising  on  a  settlement,  as  nearly  as  possible  the  same 
as  that  now  before  us,  we  shall  arrive  at  a  solution  of  the  diflS- 
culty  we  have  to  deal  with. 

Suppose,  then,  that  Lady  Saltoun  had,  by  a  settlement  of  lands 
in  England,  made  according  to  our  forms  of  conveyancing,  con- 
veyed real  estate  to  the  use  of  her  eldest  son.  Lord  Saltoun,  in 
tail,  or  to  him  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  with  remainder  to  Alexander  Eraser,  eldest  son  of  her  de- 
ceased son  William  in  tail,  or  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  with  remainders  over,  and  that  Lord  Sal- 
toun, having  survived  his  mother,  had  died  without  issue,  so  that 
the  limitation  in  favour  of  Alexander  should  have  taken  effect, 
at  what  rate  of  succession  duty  would  he  be  chargeable  ?  If  his 
imcle.  Lord  Saltoun,  was  his  predecessor,  he  would  be  chargeable 
at  three  per  cent;  if  his  grandmother  was  his  predecessor,  then  he 
would  be  chargeable  at  one  per  cent  only. 

The  Act  says,  that  the  predecessor  is  the  "  settlor,  disponer, 
testator,  obligor,  ancestor,  or  other  person  from  whom  the  interest 
of  the  successor  is  derived.  *  The  interest  of  Alexander  certainly 
would  not  have  been  derived  in  the  case  I  have  put  from  any  tes- 
tator, obligor,  or  ancestor.  The  word  **  settlor  *  and  *  disponer  " 
may  for  the  present  purpose  be  treated  as  synonymous ;  and  there- 
fore the  predecessor  must  have  been  either  the  settlor  or  the  other 
person  from  whom  the  interest  of  Alexander  was  derived.     The 
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grandmother  certainly  was  the  settlor  from  whom  the 
[*  974]   *  interest  of  Alexander  was  derived.      Was  his  uncle, 

Lord  Saltoun,  another  person,  or  the  other  person  within 
the  meaning  of  the  statute,  from  whom  his  interest  was  derived  ? 
And  if  he  was,  then  which  of  the  two  was  his  predecessor?  I 
think,  that  the  uncle  was  not  a  person  from  whom  Alexander  de- 
rived title  within  the  meaning  of  the  statute.  He  was  not  a  per- 
son answering  that  description,  unless  we  can  understand  the  Act 
to  describe  the  person  in  possession,  on  whose  death  the  successor 
comes  into  the  enjoyment  of  the  estate,  as  the  person  from  whom 
the  interest  of  the  successor  is  derived;  i.e,,  that  for  the  purposes 
of  the  Act  the  interest  of  the  successor  is  always  to  be  considered 
as  derived  from  the  person  on  whose  death  his  title  accrues  in 
possession.  I  think  it  impossible  so  to  construe  the  Act  On 
such  a  construction  the  word  "  settlor  "  never  can  have  any  opera- 
tion. That  word  "  settlor  "  evidently  is  meant  to  apply  only  to  a 
person  creating  a  settlement  by  deed  in  his  lifetime.  For  in  the 
case  of  a  settlement  by  will,  the  word  *  testator  *  would  apply ; 
and  if,  in  the  case  of  a  remainder  coming  into  possession  under  a 
settlement  by  deed,  the  person  dying  in  the  enjoyment  of  the  pre- 
ceding estate  is  the  predecessor  of  the  remainderman,  the  settlor 
never  can  be  a  predecessor,  and  the  introduction  into  the  Act  of 
the  word  *  settlor  "  will  have  been  useless. 

Where  a  successor  derives  his  title  by  descent,  whether  as  heir 
general  or  heir  in  tail,  there,  by  a  reasonable  construction  of  the 
Act^  the  person  from  whom  he  claims  as  his  ancestor  is  the  prede- 
cessor; so  that  it  then  l>ecomes  unimportant  to  consider  from 
whom  the  title  was  originally  derived,  by  settlement  or  will. 
The  settled  lands  are  by  the  hypothesis  passing  in  a  course  of 
deso\»nt^  and  the  ancestor  is  the  pi^ecessor.  But  when  the  lands 
aie  tiiken  by  any  one  as  a  purchaser  under  a  deed,  the  settlor  must 
Iv  the  prevlovvs^or  for  the  reason  I  have  mentioned;  that  is,  that 
otlierwise  a  settlor  ne\-er  can  be  the  pieilecessor. 

This  is  ir.u$ti^te\i  by  several  clauses  in  the  Act  Clause  3 
enacts,  that  where  there  are  joint  tenants,  not  having  become  so 
AS  suovvssorss  aud  one  of  the  j -ir.t  tenants  dies,  he  shall  be  deemed 
to  N?  the  predecessor  in  lesivct  of  the  interest  passing  to  the  sur- 
vivor c^r  suTvivt^rs^  This  provision  was  unnecessair,  if,  as  being 
:he  per^^n  las:  in  the  en;oyment  of  the  property,  he  was,  within 
:ic  iLeAuir-g  ci  c'aus^e  2.  the  person  from  whom  the  interest  of  the 
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successor  is  derived  And  the  principle  is  well  illustrated  by  the 
subsequent  part  of  the  clause,  which  provides,  that  where  the  joint 
tenancy  has  arisen  from  a  joint  succession,  which  would  be  the 
case  if  an  estate  were  devised  to  two  as  joint  tenants,  or  were 
settled  on  two  as  joint  tenants  in  remainder  after  a  preceding  par- 
ticular estate  for  life,  then,  on  the  death  of  one  of  the  joint  ten- 
ants, the  title  of  the  survivor  shall  be  deemed  to  be  a  title  derived 
from  the  same  predecessor  from  whom  the  joint  title  was  derived. 
In  the  case  provided  for  by  the  first  branch  of  the  clause,  it  was 
necessary  to  make  a  special  provision,  because  there  was  no  person 
from  whom  the  interest  of  the  survivor  was  derived.  In  the  sec- 
ond, as  by  the  hypothesis  there  was  a  person  from  whom  the  joint 
interest  was  derived,  it  was  only  necessary  to  say,  that  the  same 
person  should  be  deemed  predecessor  in  respect  of  the  interest 
accruing  by  survivorship,  excluding  in  that  case  the  predeceasing 
joint  tenant 

The  fourth  clause  evidently  proceeds  on  the  same  principle. 
Any  person  having  an  absolute  power  of  appointment  is,  on  prin- 
ciples easily  understood,  treated  as  owner;  but  if  his  power  is 
only  to  apportion  among  particular  objects,  then  the  author  of  the 
power  is  the  predecessor,  obviously  on  the  ground  that  it  is  from 
him  that  the  interest  of  the  appointees  is  derived. 

So,  again,  by  the  fifth  clause,  where  any  property  is  subject  to 
any  charge,  or  estate,  or  interest  terminable  on  the  death  of  any 
person,  the  additional  value  conferred  by  the  death  of  such  person 
is  to  be  deemed  a  succession  derived,  not  from  the  person  dying, 
but  from  the  predecessor  from  whom  the  property  charged  was 
derived.  And  there  are  many  other  clauses  leading  to  the  same 
result;  see  particularly  clauses  12  and  13. 

I  have,  on  these  grounds,  come  to  tlie  conclusion,  that  in  the 
case  of  an  English  settlement,  corresponding  as  exactly  as  the 
laws  of  the  two  countries  permit  with  that  now  before  the  House, 
duty  would  be  chargeable  at  one,  not  at  three  per  cent  If  that 
be  so,  the  presumption  is  irresistible  that  the  same  rate  of  duty  is 
payable  on  the  succession  arising  under  the  corresponding  Scotch 
settlement  It  could  not  have  been  intended,  that  the  burden 
imposed  on  the  succession  to  property  should  be  differently  esti- 
mated on  the  one  side  of  the  Scotch  border  and  on  the  other. 
And  then  the  only  question  is,  how  this  can  be  reconciled  with 
Scotch  law. 

VOL.  XXIII.  —  7 
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The  opinions  of  the  majority  of  the  Scotch  Judges  rested  on  the 
ground,  that  the  appellant  derived  title  from  his  late  uncle ;  that 
the  institute  and  every  successive  substitute  has  in  him,  accord- 
ing to  the  law  of  Scotland,  the  whole  fee ;  and  that,  whether  the 
heir  of  provision  succeeds  by  reason  of  his  being  heir  of  the  body 
of  the  institute,  or  of  his  being  specially  designated  in  the  deed 
of  tailzie  as  a  substitute  called  nominatim  on  failure  of  heirs  of 
the  body  either  of  the  institute  or  of  a  preceding  substitute,  the 
result  is  the  same.  In  both  cases  the  relation  of  the  person  dying 
in  possession  to  the  person  who  succeeds  him  in  the  enjoyment  of 
the  estate,  is  that  of  heir  and  ancestor.  And  this  being  so,  the  ma- 
jority of  the  Judges  held,  that  duty  must  be  charged  on  the  prin- 
ciple, that  the  ancestor  is  to  be  treated  as  the  predecessor  within 
the  true  intent  and  meaning  of  the  second  section  of  the  Act. 

This  reasoning  would  be  unanswerable,  if  the  duty 
[*  975]  were  to  be  assessed  on  feudal  principles ;  *  but  this  is  not 
the  case.  The  principle  is  correctly  enunciated  by  Lord 
Ivory.  It  is  true,  that  a  substitute  designated  by  name  to  take 
the  estate  on  failure  of  heirs  of  the  body  of  the  institute,  or  of  a 
preceding  substitute,  takes  as  heir  of  provision ;  but  he  does  not 
take  "by  devolution  of  law,"  according  to  the  true  intent  and 
meaning  of  these  words  as  used  in  the  statute.  He  becomes  a 
now  stirps,  taking  by  disposition  of  the  disponer,  as  he  would 
have  done  if  all  who  preceded  him  in  the  enjoyment  of  the  estate 
had  been  mere  life-renters. 

This  decision,  though  it  would  do  violence  to  some  of  the  best 
established  doctrines  of  Scotch  law,  if  the  present  question  were 
one  of  conveyancing,  may  yet  be  well  admitted  in  the  construc- 
tion of  an  Act  intended  to  impose  corresponding  duties  on  suc- 
cOvSsions  happening  under  two  different  systems  of  law.  Lord 
IlAKinvicKE  held,  that  where  a  statute  (the  Act  of  Union)  had 
said  that  a  particular  law  (that  of  treason)  should  be  adminis- 
teixnl  as  nearly  alike  as  possible  in  the  two  countries,  we  were  at 
Hborty  to  dian»j»anl,  in  the  application  of  that  law,  the  rules  pre- 
vailing? in  Scotland  as  to  the  tenure  of  land,  and  the  feudal  rules 
of  forfoituiu  Though  the  statute  now  under  consideration  does 
not  contain  any  expivs^s  declaration  similar  to  that  in  the  Act  of 
Vnitni  wlativo  to  tivason,  yet  it  must  be  assumed,  that  such  a 
principle  was  implied,  though  not  expressed.  And  on  these 
grounds,  I  have  conio  to  tlio  same  conclusion  as  my  noble  and 
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learned   friend  on  the  woolsack,   namely,   that  the  interlocutor 
ought  to  be  reversed. 

Lord  Wensleydale  :  — 

My  Lords,  I  take  the  same  view  of  this  case  as  my  two  noble 
and  learned  friends  who  have  preceded  me;  and  they  have  ex- 
plained the  reasons  upon  which  their  opinion  is  founded  so  fully 
and  clearly,  that  I  have  very  little  to  add. 

I  think  it  plain,  that,  as  only  one  rule  is  given  in  the  Succes- 
sion Duty  Act,  the  Legislature  have  intended,  that  the  same  rule 
is  to  govern  the  taxation  of  succession  to  property  in  every  part  of 
the  United  Kingdom,  notwithstanding  the  differences  of  the  law 
which  regulates  the  transmission  of  real  estate  in  one  of  them; 
and  technical  distinctions,  which  really  make  no  substantial  dif- 
ference, must  be  overlooked,  and  all  the  subjects  of  each  kingdom 
must  have  been  meant  to  be  taxed  equally  in  the  same  circum- 
stances. The  problem  is,  therefore,  to  determine  what  rule  best 
accords  with  the  intentions  to  be  collected  from  the  Act  Upon 
the  best  consideration  I  have  been  able  to  give  to  the  subject,  I 
think  a  very  reasonable  rule  may  be  deduced  with  sufficient  clear- 
ness from  the  words  of  the  Act,  construing  them  according  to  the 
established  rule. 

By  the  second  section  a  succession  may  be  constituted  in  two 
ways,  either  by  reason  of  a  disposition  or  by  a  devolution.  The 
person  entitled  to  that  succession  is  a  successor.  The  predecessor 
may  be  the  settlor,  or  disponer,  or  obligor,  where  the  disposition 
is  by  deed ;  or  the  testator,  where  by  will ;  or  he  may  be  the  an- 
cestor, where  the  succession  is  by  devolution.  The  addition  of 
the  words  "  other  person  "  was  probably  'pro  Tnajore  cauteld,  per- 
haps, though  indeed  unnecessarily,  to  include  the  case  of  any 
other  person,  by  whom  a  disposition  might  be  made  of  the  estate, 
or  from  whom  a  devolution  might  take  place,  who  might  not 
strictly  come  under  any  of  those  descriptions. 

In  England  and  Ireland  I  think  it  clear,  that  where  there  is  an 
entail  giving  an  estate  tail  to  one,  with  remainder  to  another,  the 
donee  or  remainderman,  who  takes  by  purchase,  is  the  successor, 
and  the  entailer  the  predecessor ;  but  with  respect  to  the  heirs  of 
the  body,  the  donee  in  tail  is  the  ancestor,  and  the  heir  of  the 
body  is  the  successor.  It  seems  to  me,  that  we  ought  to  hold,  in 
analogy  to  that,  that  the  entailer  of  a  Scotch  entailed  estate  is  the 
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predecessor  with  respect  to  the  institute  and  substitute,  and  the 
institute  and  substitute  respectively  the  successors,  and  again 
the  heir  of  the  body  of  the  institute  or  substitute  is  the  successor 
to  them  respectively.  And  thus  the  same  rule  will  apply  to  real 
estates  in  every  part  of  the  United  Kingdom.  The  institute  or 
substitute  thus  becomes  a  fresh  stirps  from  whom  the  heirs  of  the 
body  derive  their  title  by  descent  It  is  true  that,  by  the  techni- 
cal rule  of  the  Scotch  law,  each  succeeding  substitute  takes  the 
whole  fee,  and  must  be  served  heir  to  the  preceding  owner,  and  in 
that  sense  takes  by  devolution,  whereas  in  England  and  Ireland 
each  remainderman  takes  a  part  of  the  same  estate,  and  takes  it 
from  the  settlor.  But  notwithstanding  this  technical  distinction, 
substantially  the  position  of  the  respective  parties  is  the  same 
in  all  parts  of  the  United  Kingdom,  and  they  should  be  taxed  in 
the  same  way. 

The  rule  as  to  the  rate  of  payment  is  evidently  fixed  at  a  larger 
rate  where  the  successor  is  a  stranger  in  blood,  because  it  may  be 
presumed,  that  he  received  a  more  unexpected  benefit,  and  would 
therefore  be  willing  to  pay  more  of  it  by  way  of  tax;  and  in 
the  case  of  relations,  a  similar  reason  may  have  influenced  the 
Legislature  in  imposing  a  greater  duty  on  the  more  distant  rela- 
tive. It  cannot  make  distinctions  as  to  particular  cases,  and 
must  act  by  general  rules,  and,  generally  speaking,  the  provision 
is  reasonable. 

I  come,  therefore,  to  the  conclusion,  that  the  appellant,  who 
derived  the  estate  as  substitute  from  his  grandmother,  the  settlor 
or  disponer,  is  liable  only  to  one  per  cent  duty ;  and  that,  there- 
fore, the  judgment  of  the  majority  of  the  Judges  of  the  Court  of 
Session  ought  to  be  reversed. 

Lord  Chelmsford  :  — 

My  Lords,  if  it  had  not  been  for  the  great  difiference  of  opinion 
among  the  learned  Judges  of  the  Court  of  Session,  I  should  not 

have  considered  this  case  to  be  one  of  much  difl&culty. 
[*  976]  *  Had  it  been  necessary  upon  this  occasion  to  lay  down 
a  general  rule  applicable  alike  to  England  and  to  Scot- 
land, when  the  law  of  succession  to  real  property  differs  so  much 
in  the  two  countries,  it  would  perhaps  not  have  been  easy  to  dis- 
cover such  an  interpretation  of  the  Act  as  would  be  of  uniform 
application  to  every  case  which  might  possibly  occur. 
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The  general  object  of  the  Act- 'is;  tft  establish  a  scale  of  succes- 
sion duty,  varying  in  amount  according  =to  the  nearness  of  rela- 
tionship of  the  person  succeeding  to  the  -person  from  whom  the 
benefit  of  the  succession  is  derived.  There- would  be  a  presump- 
tion, therefore,  in  the  outset,  in  favour  of  an  interpretation  of  its 
provisions,  which  regarded  the  relation  to  the  person  from  whom 
the  interest  originally  proceeded,  rather  than  to  him  tbfo-i7gh  or 
after  whom  it  merely  falls  in  succession.  The  Act  distinguishes 
between  two  general  modes  of  acquiring  property  which  con'Ser-'a 
succession,  viz.,  disposition  and  devolution  by  law;  and  if  we. 
are  able  to  ascertain  in  each  case  in  which  of  these  two  ways  the 
property  is  derived,  we  shall  always  be  able  to  determine  the 
amount  of  the  succession  duty  to  be  paid.  In  the  present  case, 
I  am  of  opinion,  that  the  appellant  took  by  disposition  from  his 
grandmother.  Lady  Saltoun,  and  not  by  devolution  by  law  from 
his  uncle,  the  late  Lord  Saltoun. 

In  construing  the  Act,  it  must  be  remembered,  that  the  thing 
to  be  regarded  is  the  beneficial  interest  only ;  for  it  is  in  respect 
of  persons  becoming  "  beneficially  entitled  '  that  the  succession 
duty  is  to  be  paid.  This  renders  it  necessary,  when  the  Act  is 
to  be  applied  to  Scotland,  to  look  to  something  beyond  the  mere 
acquisition  of  the  feudal  title.  For,  by  the  law  of  that  part  of 
the  kingdom,  the  service  as  heir  to  any  person  is  no  proof  that 
the  property  came  by  disposition  or  devolution  from  the  so-called 
ancestor.  In  the  present  case,  for  instance,  the  entail  is  one 
which  is  strictly  fettered  with  irritant  and  resolutive  clauses,  so 
that  the  institute  could  not  in  any  way  hinder  or  prejudice  the 
right  of  succession  of  the  substitutes ;  and  yet  the  institute,  though 
virtually  merely  a  life-renter,  is  regarded  as  having  the  fee  in 
him,  and  the  appellant  is  compelled  by  law  to  be  served  heir  to 
him,  and  is  called  in  the  decree  of  special  service  the  nearest  heir 
of  tailzie  and  provision  of  the  deceased  Lord  Saltoun,  although 
the  deed  of  tailzie  was  in  no  respect  the  act  and  deed  of  the  as- 
sumed ancestor,  and  the  appellant  claims  nothing  from  or  through 
him. 

These  considerations  will  go  far  to  determine  the  question, 
whether  the  late  Lord  Saltoun  was  the  predecessor  of  the  appellant 
within  the  meaning  of  the  Act.  The  specific  words  explanatory 
of  the  term  "  predecessor  *  (as  my  noble  and  learned  friend  Lord 
Cranworth  has  shown)  do  not  apply  to  him,  and  be  can  only  be 
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brought  within  the  definition  ^rider  the  general  words  "  other  per- 
son from  whom  the  iut^rcj^t**  of  the  successor  is  or  shall  be  de- 
rived" It  is  diffiQuff'Jto  'see  in  what  sense  the  interest  (which, 
from  the  contexts  ]hIj3V  mean  the  beneficial  interest)  can  be  said 
to  have  beei^.deriv^id'from  the  late  Lord  Saltoun,  who  neither  gave 
the  succgssiori'jior  could  have  prevented  its  falling  to  the  appel- 
lant. /Tife.^lkuses  in  the  Act  relating  to  joint  tenancy  and  powers 
of  -appc/intment,  appear  to  me  strongly  to  illustrate  the  intention 
pfvthe  Legislature,  that  the  predecessor  is  to  be  ascertained  by 
.looking  to  the  source  from  which  the  interest  flows  to  the  party 
succeeding.  This  is  shown  in  the  third  section  by  the  distinc- 
tion made  between  the  survivorship  of  joint  tenants  where  they 
are  in  by  a  title  not  conferring  a  succession,  and  where  a  succes- 
sion is  taken  jointly ;  that,  in  the  first  case,  the  accruing  interest 
shall  be  deemed  a  succession  to  the  person  on  whose  death  the 
accruer  takes  place,  and  in  the  latter,  that  it  shall  be  deemed  a 
succession  derived  from  the  predecessor  from  whom  the  joint  title 
shall  have  been  derived.  And,  in  the  fourth  section,  a  person 
having  a  general  power  of  appointment,  which  gives  him  an  ab- 
solute right  of  disposition  over  the  property,  equivalent  to  the 
ownership  of  it,  is  to  be  deemed  to  be  entitled  at  the  time  of  his 
exercising  the  power  to  the  property  or  interest  appointed  as  a 
succession  derived  from  the  donor  of  the  power,  whereas,  where 
there  is  a  limited  power  of  appointment,  the  donee  of  the  power 
has  no  interest  in  the  property ;  and  therefore  the  Act  makes  the 
appointee  to  take  from  the  person  creating  the  power  as  his  prede- 
cessor. And  those  sections  show,  that  the  Legislature  meant  to 
use  the  word  "  derived  "  in  the  sense  of  "  having  its  source  or 
origin  from,"  and  selected  it  as  best  adapted  to  embrace  both 
modes  of  acquiring  a  succession,  viz.,  by  disposition  and  by 
devolution. 

If  the  question  in  this  case  had  arisen  as  to  the  succession  of 
the  heir  of  the  body  of  the  institute,  there  might  have  been  some 
difficulty  in  determining  whether  he  took  by  disposition  from  the 
settlor,  or  by  devolution  from  his  ancestor;  because  the  entail 
being  fettered  with  irritant  and  resolutive  clauses,  the  heirs  of  the 
body  could  not  be  deprived  of  their  succession  by  act  of  their 
ancestor;  and  both  ancestor  and  heirs  would  take  in  the  same 
manner  as  a  succession  of  usufructuaries,  each  of  whom  during 
his  life  would  have  enjoyed  the  beneficial  interest,  but  none  of 
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them  could  have  lawfully  disposed  of  the  property.  The  interest 
of  the  heirs  of  the  body  in  such  an  entail  seems  to  be  rather  more 
like  that  which  belongs  to  first  and  other  sons  in  an  English 
settlement,  than  to  that  of  heirs  of  the  body  creating  an  entail, 
the  whole  power  over  which  is  vested  in  the  tenant  in  tail,  as  it 
would  be  in  Scotland  in  the  case  of  a  simple  destination.  But, 
whatever  may  be  the  proper  view  of  such  a  supposed  case,  I  think, 
that  the  position  of  the  nominatim  substitute  in  this  deed  of  tail- 
zie is  precisely  analogous  to  that  of  a  person  who,  in  an  English 
settlement,  is  named  as  the  remainderman  in  tail  after  a 
previous  *  estate  tail,  and  who,  there  can  be  no  doubt,  [*  977] 
would  be  considered  as  taking  by  disposition  from  the 
author  of  the  settlement,  and  not  by  devolution  from  the  previous 
tenant  in  tail. 

I  agree  with  all  my  noble  and  learned  friends,  that  the  succes- 
sion duty  payable  by  the  appellant,  is  to  be  at  the  rate  of  one  per 
cent,  and  that  the  interlocutor  appealed  from  ought  to  be  reversed. 
Interlocutor  reversed^  and  the  cause  remitted  to  the  Court  of 
Session^  with  a  declaration,  that  the  duty  due  hy  the  appel- 
lant to  the  Crown  is  at  the  rate  of  one  per  cent,  and  that 
the  costs  in  the  Court  below  are  to  be  paid  to  the  appellant, 

ENGLISH  NOTES. 

The  case  of  Lord  Saltoun  v.  £f07*d  Advocate  was  explained  and  fol- 
lowed in  The  Earl  of  Zetland  v.  The  Lord  Advocate  (H.  L.  1878), 
3  App.  Cas.  505,  38  L.  T.  297,  26  W.  R.  726.  This  was  also  a  case 
under  a  Scotch  deed  of  tailzie.  The  principle  was  stated  by  Lord 
Hatherley  as  follows  (3  App.  Cas.  511):  "Where  any  person  was 
pointed  out  specifically  and  nominatim  by  the  deed,  in  which  case  the 
deed  and  the  deed  aloDe  regulated  the  succession,  and  the  succession 
came  by  virtue  of  that  deed  and  by  virtue  of  that  deed  alone,  it  there- 
fore was  to  be  traced  to  the  author  of  the  deed  —  but  where  the  deed 
had,  as  it  were,  launched  the  interest  which  was  to  be  acquired  by 
naming  those  who  came  successively  into  the  possession  of  the  par- 
ticular property,  and  then  passed  it  in  the  form  of  a  conveyance  under 
the  Scottish  law,  namely,  a  deed  of  tailzie,  you  were  to  look  into  the 
deed,  and  after  the  estate  had  been  so  created,  which  was  afterwards  to 
devolve  according  to  the  mode  assigned  by  the  deed,  you  were  to  treat 
those  who  subsequently  came  in  as  coming  in  by  virtue  of  devolution 
by  law  according  to  the  mode  presented  in  the  deed  by  virtue  of  the 
provisions  contained  in  it.     In  the  first  case,  it  was  held  that  the  deed 
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named  the  person,  and  decided  everything  which  had  to  be  decided  with 
regard  to  his  interest  in  taking  as  a  successor,  but  when  the  estate  was 
created  and  was  set  moving  in  the  line  of  descent  to  heirs  special,  either 
heirs  male  of  the  body  or  otherwise,  the  deed  had  performed  its  func- 
tions in  creating  an  interest,  and  it  had  left  that  interest  afterwards  to 
devolve  by  law.  The  whole  reasoning  of  the  decision  in  Lcyrd  Sat- 
toun's  Case  (3  Macq.  659)  was  to  the  effect  that  that  which  had  been 
so  left  to  be  disposed  of  by  law  would  fall  under  the  second  head  of  the 
2nd  section  of  the  Act  to  which  I  have  referred  (Succession  Duty  Act, 
16  &  17  Vict.  c.  61),  and  would  pass  by  a  devolution  by  law  upon  death, 
and  that  although  all  the  persons  specifically  named  in  that  deed  would 
take  the  property  in  the  first  instance  by  virtue  of  the  gift,  and  by  vir- 
tue of  that  gift  alone,  those  who  derived  any  title  by  operation  of  law 
upon  the  death  of  a  predecessor  would  be  held  to  be  persons  who  would 
have  (whatever  might  be  the  consequence  of  it)  to  pay,  not  as  claiming 
a  succession  under  the  authority  of  the  deed,  but  as  claiming  by  opera- 
tion of  law  an  interest  in  the  property  conveyed  by  the  deed,  which 
interest  would  be  pointed  out  by  the  law  and  the  law  alone." 

Where  a  succession  is  taken  by  an  appointment  under  a  special 
power,  the  principle  is  that  the  appointment  is  read  into  the  deed  creat- 
ing the  power,  and  the  donor  of  the  power  is  the  predecessor  within  the 
2nd  section  of  the  Act.  Lord  Brayhrooke  v.  Attorney  General  (1861), 
9  H.  L.  C.  150,  31  L.  J.  Ex.  177,  4  L.  T.  218  ;  Attorney  General  v. 
Floy&r  (1862),  9  H.  L.  C.  477,  31  L.  J.  Ex.  304,  7  L.  T.  47,  10  W.  R. 
762,  and  Attorney  General  v.  Smythe  (1862),  9  H.  L.  C.  497,  31  L.  J, 
Ex.  404  ;  Charlton  v.  Attorney  General  (1899),  4  App.  Cas.  429,  49  L. 
J.  Ex.  86,  40  L.  T.  760,  27  W.  R.  921  ;  Attoi^ey  General  v.  Mitchell 
(1881),  6  Q.  B.  D.  648,  50  L.  J.  Q.  B.  406,  44  L.  T.  580,  29  W.  R.  683. 

AMERICAN  NOTES. 

The  Constitution  of  the  United  States  divided  Federal  taxes  into  two  great 
classes,  —  first,  direct  taxes,  and,  second,  duties,  imposts,  and  excises, — and 
qualified  the  grant  of  power  as  to  each  class  by  requiring  direct  taxes  to  be 
apportioned  among  the  several  States  in  proportion  to  their  representation  in 
the  National  House  of  Representatives,  which  representation  is  based  on  popU' 
lation  as  ascertained  by  the  census,  and  forbidding  the  laying  of  direct  taxes 
without  apportionment;  while  the  power  to  lay  duties,  imposts,  and  excises 
was  made  subject  to  the  qualification  that  the  imposition  must  be  uniform 
throughout  the  United  States.  In  the  Pollock  case  (next  page)  the  meaning  of 
^'  direct  taxes  "  was  fully  considered,  and  the  words  were  held  to  include  taxes 
on  real  estate  and  on  the  rents  and  income  thereof,  and  also  taxes  on  personal 
property  and  on  the  income  of  personal  property.  In  Schoiey  v.  Beta,  23  Wal- 
lace (U.  S.),  331,  the  validity  of  the  succession  tax  imposed  by  the  Act  of 
Congress  of  June  30,  1864,  as  amended  by  the  Act  of  July  13,  1866  (13 
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Statutes  at  Large,  287;  14  id.  140}  was  considered,  audit  was  held  that  legacy 
aud  ifiheritance  taxes  are  not,  under  the  above  Constitutional  rules,  direct 
taxes,  bat  are  excises  or  duties,  which  Congress  has  authority  to  lay  and 
collect  without  apportionment  among  the  States.  This  is  now  the  settled 
rule,  except  in  New  Hampshire.  Knowlton  v.  Moore,  178  United  States,  41 ; 
Plummer  v.  Coler,  id.  115;  In  re  Knoedler,  140  New  York,  377  ;  State  v. 
Dalr^ple,  70  Maryland,  294;  Minot  v.  Winthrop,  162  Massachusetts,  113, 
119 ;  Pullen  v.  County  Commissioners^  66  North  Carolina,  361  ;  In  re  Wilmer- 
ding,  117  California,  281,  284.     See  34  American  Law  Review,  869. 

Income  taxes  and  taxes  upon  legacies  and  inhentances  have  not  always  in 
the  past  been  favored  in  the  United  States,  although  the  latter  class  of  taxes 
are  now  quite  generally  in  vogue  here.  The  income-tax  law  of  August  16, 
1$94,  included  in  the  tariff  act  of  that  date  (sects.  27  to  37),  was  declared 
unconstitutional,  upon  elaborate  argument  and  reargument,  in  Pollock  v. 
Farmers'  Loan  Sr  Trust  Co.,  167  United  States,  429  ;  168  id.  001,  which  reports 
with  the  briefs  contain  an  exhaustive  review  of  every  species  of  relevant 
Federal  and  State  taxation.  See  9  Harvard  Law  Review,  198.  Federal  sue- 
cession  taxes  have  previously  existed  only  in  great  emergencies,  like  the  Civil 
War,  and  such  taxes,  imposed  under  that  stress,  as  by  the  Act  of  July  1, 
1862  (12  United  States  Statutes  at  Large,  p.  485;  and  see  13  id.  p.  287;  14 
id.  p.  140  ;  16  id.  pp.  256,  269;  17  id.  p.  402),  have  been  speedily  repealed  when 
the  burden  of  war  was  clearly  lifted,  as  by  the  Act  of  July  14, 1870,  c.  255, 
ss.  3,  27  (16  Statutes  at  Large,  p.  256j. 

In  this  country,  statutes  of  taxation,  which  are  neither  remedial  nor 
founded  upon  a  permanent  public  policy,  are  construed  against  the  govern- 
ment and  in  favor  of  the  tax  payer.  American  Net  J*  Twine  Co.  v.  Worthing- 
ton,  141  United  States,  468;  Rice  v.  United  States,  53  Federal  Rep.  910.  This 
general  rule  has  been  applied  in  New  York  to  the  New  York  Statutes  of  1892, 
c.  399,  aud  of  1896,  c.  908,  which  imposed  taxes  on  the  transfer  of  deceased 
persons'  property.  In  re  Harhe.ck,  161  New  York,  211 ;  Re  Kimberly's  Estate, 
50  New  York  Supp.  586.  Implied  repeals  of  revenue  laws  are  not  favored,  and 
a  statute  which  covera,  specially  and  completely,  collateral  inheritance  taxation 
is  not  repealed  by  a  general  revenue  statute.  Zickler  v.  Union  Bank  Sf  Trust 
Co.  (Tenn.),  57  Southwestern  Rep.  341. 

The  Federal  Act  of  June  13, 1898,  c.  448  (30  United  States  Statutes  at  Large, 
p.  448),  entitled  **  An  Act  to  provide  ways  and  means  to  meet  war  expendi- 
tures, and  for  other  purposes,"  established  by  sects.  29,  30,  a  tax  upon  lega- 
cies and  distributive  shares  of  personal  property,  the  rates  varying  according 
to  the  degree  of  relationship;  made  such  tax  a  lien  upon  the  property  for 
twenty  years  or  until  payment  of  the  tax,  and  provided  for  legal  proceedings 
to  recover  the  same.  The  rates  thus  established,  where  the  whole  personal 
estate  exceeds  ^10,000  in  value,  but  not  $25,000,  are :  First,  In  the  case  of 
inheriting  lineal  issue  or  lineal  ancestor,  brother  or  sister,  seventy-five  cents 
on  each  $100  of  clear  value  ;  Second,  In  the  case  of  a  descendant  of  a  brother 
or  sister,  91.50  on  each  $100  of  clear  value;  Third,  in  the  case  of  a  brother  or 
sister  of  the  deceased's  father  or  mother,  or  a  descendant  of  such  brother  or 
sister,  $3  on  each  $100  of  clear  value ;  Fourth,  In  the  case  of  a  brother  or  sis- 
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ter  of  the  grandfather  or  grandmother,  or  a  descendant  of  such  brother  or 
sister,  $4  on  each  9100  of  clear  vahie ;  Fifths  In  the  cases  of  any  other  degree 
of  collateral  consanguinity,  or  strangers  in  blood,  or  bodies  politic  or  corpor- 
ate, $5  on  each  SlOO  of  clear  value :  provided  that  legacies  or  inheritances  to 
a  husband  or  wife  are  exempt  from  tax  or  duty.  If  the  property  exceeds 
$25,000  but  not  8100,000,  the  rate  is  multiplied  by  one  and  one-hsilf ;  if  ex- 
ceeding 9100,000  but  not  $500,000,  the  rate  is  multiplied  by  two  ;  if  exceed- 
ing $500,000,  but  not  $1,000,000,  the  rate  is  multiplied  by  two  and  one-half  ; 
and  if  exceeding  $1,000,000,  the  rate  is  multiplied  by  three.  See  Knowlton  v. 
Moore,  178  United  Stat^,  41. 

Such  tax  is  not  imposed  directly  upon  the  executor  as  such,  nor  directly 
upon  the  estate,  but  it  is  a  tax  upon  the  devolution  of  estates  and  the  legatee's 
privilege  of  succession  ;  and  when  it  is  paid,  it  is  not  to  be  deducted  from  the 
taxable  value  of  the  estate  under  a  State  transfer  statute,  like  that  of  1802  in 
the  State  of  New  York.  In  re  Hoffman's  Estate,  143  New  York,  327 ;  Re 
Weslum'8  Estate,  152  id.  93;  In  re  Irish,  60  New  York  Supplement,  30;  Eyre 
V.  Jacob,  14  Grattan  (Va.),  422  ;  see  Hooper  v.  Shaw,  176  Massachusetts,  190. 

In  many  of  the  States  of  the  American  Union  local  inhentance  or  succes- 
sion tax  laws  similar  to  the  New  York  statute  are  and  have  long  been  in 
operation.  They  have,  for  instance,  existed  in  the  State  of  Pennsylvania  for 
more  than  sixty  years.  They  were  enacted  in  that  State  in  1826 ;  in  Mary- 
land, in  1844;  in  Delaware,  in  1869;  in  West  Virginia,  in  1887;  in  Connec- 
ticut, New  Jersey,  Ohio,  Maine  and  Massachusetts,  in  1891 ;  also  in  Ten- 
nessee in  1891,  but  repealed  by  the  act  of  1893,  c.  174.  In  North  Caro- 
lina they  were  adopted  in  1846,  but  repealed  in  1883 ;  while  in  Virginia  they 
were  enacted  in  1844,  repealed  in  1855,  re-enacted  in  1863,  and  repealed  in 
1884 ;  and  in  Minnesota  they  were  enacted  by  a  constitutional  provision.  See 
State  V.  Alston,  M  Tennessee,  674;  Magoun  v.  Illinois  Tnut  Sf  Savings  Bank', 
170  United  States,  283, 287  ;  Dos  Passos'  Inheritance  Tax  Laws  (2d  ed.),  s.  5. 

Personal  estate,  when  bequeathed  by  will  to  the  general  government,  is 
subject  to  such  State  laws,  and  such  government  is  not  exempt  therefrom  as 
a  corporation  under  the  New  York  statute.  United  States  v.  Perkins^  163 
United  States,  625.  Under  these  statutes  a  State  cannot  tax  obligations  of 
the  United  States,  but  when  the  estate  consists  in  whole  or  in  part  of  Federal 
securities,  it  is  proper  to  refer  to  such  property  as  belonging  to  the  estate,  and 
to  fix  the  amount  of  the  tax  by  reference  to  their  value.  Plummer  v.  Coler, 
178  United  States,  115  ;  State  v.  Hamlin,  86  Maine,  495  ;  In  re  Sherman's 
Estate,  153  New  York,  1. 

State  succession  taxes,  not  being  direct  taxes  upon  property,  are  not  within 
the  clauses  of  State  constitutions,  requiring  equality  and  uniformity  in  taxa- 
tion. Eyrey.  Jacob,  14  Grattan  (Va.),  422;  Gelsthorpe  v.  Furnell,  20  Mon- 
tana, 299,  308  ;  see  State  v.  Manchester  ^  L.  R.  Co.  (X.  H.),  38  Atlantic  Rep. 
736  ;  Pittsburgh  v.  Coyle,  165  Pennsylvania  State,  61 ;  Portuondo's  Estate,  20 
Pennsylvania  County  Court  Reports,  209 ;  State  v.  Ferris,  53  Ohio  State,  314 ; 
Hagerty  v.  Slate,  55  id.  613;  In  re  Wilmerding's  Estate,  117  California,  281. 
Such  State  taxes  are,  in  their  general  provisions,  held  to  be  constitutional. 
ReMcPherson,  104  New  York,  306;   In  re  Kimherh/s  Estate,  50  New  York 
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Supplement,  686 ;  Callahan  v.  Woodbridge,  171  Massachusetts,  595,  597.  "  Such 
taxes  are,  however,  special,  and  not  general ;  and  when  legacies  are  given  to 
corporations  which  are  hy  statute  exenopted  from  taxation  as  to  ail  the  prop- 
erty which  they  are  authorized  to  take  and  hold,  the  legacies  are  not  liable  to 
taxation  under  such  laws.  Re  Vassar^s  Estate,  127  New  York,  12.  In  Penn- 
sylvania  a  collateral  inheritance  tax  upon  a  bequest  to  a  charity  is  not  within 
the  state  constitution  and  statutes  exempting  public  charities  from  tax- 
ation. Finnen*s  Estate,  196  Pennsylvania  State,  72.  See  Batch  v.  Shaw,  174 
Massachusetts,  144 ;  Alfred  University  v.  Hancock  (N.  J.),  46  Atlantic  Rep. 
178.  Such  a  tax  law  which  divides  beneficiaries  into  classes  as  to  relation- 
ship, and  similarly  affects  the  property  within  a  particular  class,  is  uniform 
as  to  that  class.  Ibid. ;  Kochersperger  v.  Drake,  167  Illinois,  122,  127.  In 
Missouri  such  taxes  can  be  levied  only  for  public  purposes.  Stale  v.  Switzler, 
143  Missouri,  287. 

In  these  matters  the  surrogate  is,  in  the  first  instance,  the  taxing  officer  or 
assessor  representing  the  State.  In  re  Wolfe,  137  New  York,  205,  212 ;  In  re 
Lansing's  Estate,  64  New  York  Supplement,  1125,  1129  ;  In  re  Crerar''s  Es- 
tate, 65  id.  573.  In  Massachusetts,  however,  such  probate  jurisdiction  is  not 
exclusive,  and  a  legatee  may  sue  in  a  common-law  court  for  his  legacy,  and 
there  have  the  question  determined  whether  his  legacy  is  subject  to  a  tax. 
Essex  V.  Brooks,  164  Massachusetts,  79,  82.  See  Callahan  v.  Woodbridge,  171 
Massachusetts,  595. 

Such  laws  are  effective  in  their  application  to  non-residents  of  the  State  as 
well  as  to  its  own  citizens,  but  not  necessarily  as  to  property  having  its  situs 
beyond  the  jurisdiction.  See  Weaver's  Estate  v.  State  (Iowa),  81  Northwest- 
em  Rep.  603 ;  Mager  v.  Grima,  8  Howard  (U.  S.),  490,  493 ;  Magoun  v.  i//t- 
nois  Trust  jr  Savings  Bank,  170  United  States,  283;  ScUa^s  Succession,  50 
Louisiana  Annual,  1009 ;  In  re  Bronson^s  Estate,  150  New  York,  1 ;  In  re 
Pilch's  Estate,  57  New  York  Supplement,  212,  786 ;  In  re  Embury's  Estate,  45 
id.  881  ;  In  re  King's  Estate,  63  id.  1100;  Frothingham  v.  Shaw,  175  Massa- 
chusetts, 59;  Greves  v.  Shaw,  173  id.  205;  Moody  v.  Shaw,  id.  375.  In  Cali- 
fornia a  statute  distinguishing  between  resident  and  non-resident  relatives, 
and  excluding  the  latter  from  its  exceptions,  has  been  held  to  violate  the  pro- 
visions of  the  Federal  constitution  and  statutes,  securing  equal  rights  to  the 
citizens  of  each  State.  In  re  Stanford's  Estate,  126  California,  112,  54  Pacific 
Rep.  259. 

The  New  York  law  applies  as  well  to  transfers  by  will  in  payment  of  debts 
as  to  testamentary  gifts :  Matter  of  Gould,  156  New  York,  423  ;  to  gifts  causa 
mortis,  and  transfers  in  contemplation  of  death  as  well  as  those  by  will,  if  in- 
tended to  take  effect  at  or  after  the  grantor's  death :  New  York  Act  of  1896, 
c.  908,  fl.  220,  sub-s.  Z\Inre  Brandreth's  Estate,  59  New  York  Supplement,  1092 ; 
see  In  re  Harheck's  Estate,  id.  362 ;  In  re  Bostwick's  Estate,  56  id.  495 ;  In  re 
Edgerton*s  Estate,  54  id.  700;  158  New  York,  671.  Proceedings  to  recover 
back  a  tax  as  invalid  are  not  limited  by  the  law  in  force  when  the  testator 
died,  but  rather  by  the  law  existing  at  the  commencement  of  the  proceedings. 
In  re  Coogan,  59  New  York  Supplement,  111.  In  Massachusetts,  the  inherit- 
ance tax  upon  the  estate  of  a  "  decedent "  applies  to  the  donor,  and  not  to  the 
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donee,  when  property  is  dealt  with  ander  a  power  of  appointment.  Emmons 
V.  Shaw,  171  Massachusetts,  410  ;  see  Crocker  v.  Shaw,  174  id.  266.  In  New 
York  it  is  held  that,  as  to  the  time  the  inheritance  law  applies,  the  right  of 
the  appointees  to  succession,  under  the  will  creating  the  power,  vests  when  the 
will  goes  into  effect,  and  not  when  the  power  is  created.  In  re  Harbeck,  161 
New  York,  211. 


REVERSIONARY  PROPERTY. 

RELD  V.  EEID. 
(0.  A.  1886.) 

RULE. 

The  time  when  the  "  title  "  to  reversionary  property  of 
a  married  woman  (married  befope  1st  of  January,  1883) 
*^  accrues  "  under  the  5th  section  of  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  is  the  time  when 
the  original  title  as  a  reversionary  right  (whether  vested 
or  contingent)  first  accrues ;  and  the  right  (whether  vested 
or  contingent)  to  property  which  is  in  reversion  or  ex- 
pectancy at  the  time  of  the  commencement  of  the  Act 
does  not  become  separate  estate  by  falling  into  posses- 
sion after  that  date. 

Beid  V.  Beid. 

31  Ch.  D.  402-411  (8.  c.  55  L.  J.  Ch.  294 ;  54  L.  T.  100 ;  34  W.  R.  332). 

[402]      Married  Women*s  Property  Act,  1882  (45  &  46  Vict.  c.  75),  j.  5.— 
Reversionary  Interest  of  Woman  married  before  the  Act.  —  Accruer  of 
Title.  —  Property  coming  into  Possession  after  the  Act. 

Property  to  ^hich  at  the  time  of  the  commencement  of  the  Married  Wo- 
men's Property  Act,  1882,  a  woman  married  before  the  Act,  was  entitled  sub- 
J'jct  to  a  life  estate,  but  not  for  her  separate  use,  Held,  not  to  become  her  sep- 
arate estate  by  falling  into  possession  after  the  commencement  of  the  Act. 

If  a  woman  married  before  the  commencement  of  the  Married  Women's 
yro\M'.riy  Act,  1882,  has  before  the  commencement  of  the  Act  acquired  a  title, 
'^itiiiUttr  vertted  or  contingent,  and  whether  in  reversion  or  remainder,  to  any 
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property,  such  property  is  Dot  made  her  separate  estate  by  sect.  5  ^  of  the  Act, 
though  it  falls  into  possession  after  the  Act. 
Baynton  v.  Collins,  27  Ch.  D.  604,  overruled. 

By  an  indenture  dated  the  21st  of  December,  1874,  real  estate 
was  conveyed  to  trustees  upon  trust  to  sell,  with  the  consent  of 
Eliza  Rodhouse,  widow,  during  her  life,  and  after  her  death  at 
their  own  discretion.  By  the  same  deed  personal  estate  was  as- 
signed to  the  same  trustees  upon  trust  to  raise  £1000  and  pay  it 
to  the  plaintiff,  Mrs.  Eeid,  a  daughter  of  Mrs.  Eodhouse.  The 
trustees  were  to  invest  the  proceeds  of  the  real  estate,  and  the 
residue  of  the  personal  estate,  and  pay  the  income  to  Mrs.  Eod- 
house for  life,  and  on  her  decease  to  pay  £1000  each  to  the  plain- 
tiff's brother  and  sister,  and  to  hold  the  residue  in  trust  for  the 
plaintiff  and  her  brother  and  sister  in  equal  shares.  The  £1000 
provided  by  this  deed  for  the  plaintiff  was  received  by  her  hus- 
band, whom  she  had  married  in  1871. 

Mrs.  Rodhouse  died  in  February,  1883,  and  in  August  Mrs. 
Eeid,  by  her  next  friend,  commenced  this  action,  asking 
for  a  *  declaration  that  under  the  Married  Women's  Prop-  [*  403] 
erty  Act,  1882,  she  was  entitled  for  her  separate  use  to 
her  share  and  interest  under  the  deed  of  1874,  or,  in  the  alterna- 
tive, that  the  whole  of  such  share  might  be  settled  on  her  and 
her  children. 

The  husband  in  June,  1883,  mortgaged  his  wife's  share. 

The  action  came  on  for  trial  before  Mr.  Justice  North,  who, 
considering  the  law  to  be  settled  by  Baynton  v.  Collins,  27  Ch. 
D.  604,  In  re  Thompson  and  Curzon,  29  Ch.  D.  177,  and  In  re 
Hughes^  Trvsts,  W.  N.  1885,  p.  62,  without  expressing  any  opin- 
ion of  his  own  on  the  construction  of  the  Married  Women's  Prop- 
erty Act,  gave  a  judgment  declaring  that  the  plaintiff  was  entitled 
to  her  share  and  interest  for  her  separate  use.  The  incumbrancers 
were  to  add  their  costs  to  their  security.  The  husband  was 
ordered  to  pay  the  plaintiff's  costs  to  the  next  friend,  and  the 
trustees  were  directed  to  retain  their  costs  out  of  the  plaintiff's 
share  and  pay  the  residue  of  the  share  to  the  plaintiff,  but  if  an 

*  Sect,  5:  "  Every  woman  married  before  tingent,  and  whether  in  possession,  rever- 

thecommencementof  this  ActshaUbeen-  sion,  or  remainder,  shall  accrue  after  the 

titled  to  have  and  to  hold  and  to  dispose  commencement  of  this  Act,  including  any 

of  in  manner  aforesaid  as  her  separate  wages,  earnings,  money,  and  property  so 

property  aU  real  and  personal  property,  gained  or  acquired  by  her  as  aforesaid." 
her  title  to  which,  whether  vested  or  con- 
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appeal  was  lodged  within  fourteen  days  this  payment  was  to  be 
suspended  till  the  appeal  was  disposed  of.     The  husband  appealed. 
W.  Willis,  Q.  Q ,  and  Daniel  Jones,  for  the  appeal :  — 
The  question  turns  on   the  words  in  sect   5    of   the  Married 
Women's  Property  Act,  1882  :  "  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue  after  the  commencement  of  this  Act"      The  words 
"  whether  vested,  Ac,"  appear  to  be  unnecessary,  but  were  reason- 
ably introduced  to  preclude  the  question  whether  the  enactment 
was  confined  to  property  coming  into  possession  after  the  passing 
of  the  Act.     In  construing  the  language  we  must  bear  in  mind 
the  rule  that  an  Act  is  not,  unless  it  is  unavoidable,  to  be  con- 
strued so  as  to  take  away  existing  rights.     Here  Eeid  at  the  time 
of  the  passing  of  the  Act  had  a  substantial  interest  in  this  prop- 
erty, which,  apart  from  the  Act,  nothing  that  his  wife  could  do 
would  take  away,  and  which  he  could  sell  for  value.     If  it  fell 
into  possession  during  the  coverture  he  could  claim  it  subject  to 
her  equity  to  a  settlement,  and  if  the  wife  died  before  it  came 
into  possession,  and  he  survived  her,  he  would  be  abso- 
[*  404]  lutely  *  entitled  to  it     According  to  Baynton  v.   Collins, 
27  Ch.  D.  604,  the  Act  confiscates  the  husband's  rights. 
The  first  decision  on  this  question  is  Baynton  v.  Collins,  before 
Mr.  Justice  Chitty,  which  is  against  us,  but  as  it  was  ex  parte  it 
is  of  little  weight     It  was,  however,  followed  in  In  re  Thompson 
and  Curzon,  29  Ch.  D.   177,  by  Mr.  Justice  Kay,   without  his 
expressing  any  opinion  of  his  own,  and  Mr.  Justice  Pearson  fol- 
lowed it  in  In  re  Hughes'  Trusts,  W.  N.  1885,  p.  62,  in  a  case 
where  there  was  no  conflict  between  the  husband  and  wife.     After 
this,  in  In  re  Tucker,  33  W.  R  932,  52  L.  T.  (N.  S.)  23,  54  L. 
J.  Ch.   874,  where  a  real  conflict  of  interest  arose,  Mr.   Justice 
Pearson,  after  argument,   decided  in  opposition  to  Baynton  v. 
Collins,  and  Mr.  Justice  Kay  took  the  same  view  in  In  re  Adames' 
Trusts,  33  W.  R   834,  53  L.  T.   (N.  S. )  198,  54  L.  J.  Ch.  878. 
Lastly,  in  In  re  Hohson,  34  W.  R  195,  Mr.  Justice  Chitty  fol- 
lowed the  two  last-mentioned  cases,  though  with  an  intimation 
that  he  was  not  satisfied  that  his  decision  in  Baynton  v.  Collins 
was  wrong.     His  Lordship  there  speaks  of  the  rights  of  a  husband 
in  his  wife's  reversionary  fund  as  inchoate  and  shadowy,  but  they 
are  of  a  very  substantial  character,  and  the  Legislature  will  not  be 
considered  to  have  taken  them  away  by  ex  post  facto  legislation 
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unless  the  intention  to  do  so  is  clear.  The  married  woman's  title 
accrues  when  she  first  acquires  an  interest,  vested  or  contingent, 
and  whether  in  possession,  reversion,  remainder,  or  expectancy, 
and  it  does  not  accrue  at  several  times.  The  words  relied  on  in 
Baynton  v.  Collins  come  substantially  to  this,  **  whatever  the 
nature  of  that  title  may  be. " 

F.  Thompson,  for  the  husband's  incumbrancers. 

Swinfen  Eady,  for  the  trustees. 

Barber,  Q.  C,  and  F.  H.  Colt,  for  the  wife:  — 

In  In  re  Dixon,  54  L.  J.  Ch.  964,  Vice-Chancellor  Bacon  fol- 
lowed and  approved  of  Baynton  v.  Collins.  We  admit  that  the 
burden  is  on  us  to  show  that  the  Act  is  retrospective,  but  to  some 
extent  it  clearly  is  so,  and  the  only  question  is  how  far  ? 
Suppose  a  man  before  *  the  Act  marries  without  a  settle-  [*  405] 
ment  a  woman  of  "  good  expectations, "  he  loses  by  the 
Act  the  chance  of  getting  for  himself  the  money  which  may  come 
to  her,  which,  according  to  the  other  side,  is  "  confiscation. " 
Weldon  t.  Winslow,  13  Q.  B.  D.  784,  supports  the  view  that  the 
Act  may  be  treated  as  retrospective  to  this  extent  [In  re  March, 
27  Ch.  r.  166,  was  also  referred  to.]  The  words  "her  title  to 
which  shall  accrue,"  come  to  the  same  thing  as  "to  which  she 
shall  become  entitled,"  which  are  the  words  in  the  Married 
Women's  Property  Act,  1870  (33  &  34  Vict  c.  93),  s.  7,  and  have 
been  held  to  include  property  to  which  the  married  woman  had  a 
reversionary  title  before  the  marriage,  but  which  fell  into  posses- 
sion afterwards.     Zane  v.  Oakes,  22  W.  R  709. 

[Cotton,  L.  J.  —  The  language  of  that  Act  is  different  It  is 
to  be  observed  that  here  the  words  are  not  "  her  title  to  which 
shall  accrue  in  possession,  &c. , "  but  "  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  shall  accrue. "  The  qualification  is  attached  to  **  title, " 
not  to  '*  accrue. "] 

A  change  of  title  will  satisfy  the  words  of  the  Act,  as  is  shown 
by  the  analogy  of  the  cases  as  to  covenants  to  settle  a  wife's  future 
property.  Maclurcan  v.  Lane,  5  Jur.  (K  S. )  56,  which  turned  on 
the  word  **  accrue, "  and  is  therefore  closely  in  point ;  Archer  v. 
Kdly,  1  Dr.  &  Sm.  300 ;  In  re  Clinton's  Trust,  L  R  13  Eq.  295. 

Cotton,  L  J.  :  — 

This  is  a  case  which  comes  before  us  after  a  most  singular  vari- 
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ety  of  judicial  opinions  on  the  construction  of  the  5th  section  of 
the  Married  Women's  Property  Act,  1882.  The  question  for  our 
consideration  is,  what  is  the  true  meaning  of  the  language  which 
the  Legislature  has  employed  ?  Cases  on  the  construction  of  other 
Acts  or  instruments  generally  give  very  little  help  to  the  Court, 
but  if  there  is  any  principle  laid  down  by  them  we  ought  not  to 
disregard  them  in  considering  a  different  Act  or  instrument 
Here,  however,  the  authorities  to  which  we  have  been  referred, 
except  those  in  which  the  learned  Judges  differed  on 
[*  406]  *  the  construction  of  this  section,  relate  only  to  the  con- 
struction of  covenants  in  marriage  settlements.  Now,  as 
Vice-Chancellor  Wickens  said  in  In  re  Clinton's  Trust,  L.  R  13 
Eq.  295,  305,  cases  of  that  class  must  be  approached  with  the 
presumption  that  the  object  and  intention  of  the  settlement  is  to 
prevent  the  husband  acquiring  property  of  the  wife  which  falls 
into  possession  during  the  coverture.  But  sect  5  has  not  the  same 
object,  for  although  undoubtedly  the  Act  does  interfere,  and  is 
intended  to  interfere,  with  the  rights  acquired  by  the  husband  by 
marriage,  and,  with  regard  to  husbands  married  after  the  Act, 
entirely  takes  away  all  marital  right  to  the  wife's  property  and 
makes  it  her  separate  estate,  the  5th  section,  which  applies  to 
persons  married  before  the  Act,  is  limited  to  property  the  title  to 
which  accrues  after  the  Act,  and  there  is  no  presumption  that  it 
is  not  intended  to  be  confined  to  property  in  which  the  husband 
at  the  commencement  of  the  Act  had  not  any  interest  The  cases 
on  marriage  settlements  give  us  no  assistance  when  we  look  at 
the  language  used  in  the  covenants.  In  In  re  Clinton*s  Trust  the 
words  were,  "  become  entitled. "  The  principle  laid  down  is  that 
these  words  are  satisfied  if  there  is  some  change  of  some  sort  or 
other  in  the  title,  but  the  actual  decision  does  not  help  us  at  all, 
for  Vice-Chancellor  Wickens  held,  on  the  construction  of  the 
covenant,  that  the  words  '  become  entitled  "  must  mean  "  become 
entitled  in  possession,"  and  not  otherwisa  Nor  does  the  case  of 
Maclurcan  v.  Lane,  5  Jur.  (N.  S.)  56,  before  Vice-Chancellor 
Stuaut,  in  any  way  help  us,  because  the  language  of  the  cove- 
nant in  that  case  was  materially  different  from  what  we  find  in 
th«  wcM'tion  boforo  us,  the  covenant  there  speaking  of  an  accruer  of 
Uroporty,  not  an  accruer  of  title. 

Wn  tnuRt  look,  then,  at  the  5th  section  and  see  what  its  true 
nonntrurtlon  In,     I  do  not  think  that  we  get  much  assistance  from 
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the  previous  Act  of  1870.     The  language  differs,  and  it  is  to  be 
presumed  therefore  that  the  object  of  the  Legislature  was  to  some 
extent  dififerent.     [His  Lordship  then  read  the  5th  section.]     The 
section  does  not  say  "  all  real  and  personal  property  which  shall 
accrue  to  her  after  &c. , "   but  "  all  real  and  personal  property 
her  title  to  which  shall  accrue  after,  &c.*     Now,  it  is  * 
*  said  by  the  respondent  that  there  may  be  five  kinds  of  [*  407] 
accruer  of  title,  the  accruer  of  a  title  vested,  contingent, 
in  possession,  reversion,  or  remainder,  and  that  if  any  one  of  those 
kinds  of  accruer  happens  after  the  Act  came  into  force,  then  that 
this  section  applies  and  the  woman  holds  the  property  for  her 
separate  use.     That,  to  my  mind,  alters  the  words  of  the  section. 
The  words  are  not  "  her  title  to  which  shall  accrue  either  as 
vested,  or  contingent,  or  in  possession,  reversion,  or  remainder," 
but  the  section  describes  by  the  words  which  intervene  "between 
"  the  title  to  which'  and  "  shall  accrue"  all  the  different  forms 
of  the  title  the  accruer  of  which  after  the  commencement  of  the 
Act  brings  the  property  within  this  section.     That  is,   in   my 
opinion,  the  fair  and  true  construction  of  this  enactment     In 
considering  what  is  the  true  constniction  of  an  Act,  I  am  not  so 
much  affected  as  some  Judges  are  by  the  consequences  which  may 
arise  from  different  constructions.     Of  course,  if  words  are  ambig- 
uous, and  one  construction  leads  to  enormous  inconvenience,  and 
another  construction  does  not,  the  one  which  leads  to  least  incon- 
venience is  to  be  preferred,  and  I  should  say  here  that  the  con- 
struction which  has  been  adopted  by  Mr.  Justice  Pearson  gives 
rise  to  the  least  inconvenience.     There  is  a  title  accruing  in  re- 
version before  the  passing  of  the  Act.     The  husband  acquires  a 
title  to  it,  subject  to  his  wife's  equity  to  a  settlement  if  it  falls 
into  possession  during  the  coverture,  and  subject  to  her  right  by 
survivorship  if  he  dies  before  it  has  been  reduced  into  possession 
leaving  her  surviving.     He  might  before  the  passing  of  this  Act 
have  disposed  of  it  by  mortgage  or  sale  subject  to  the  wife's 
equity  to  a  settlement  and  to  her  chance  of  survivorship.     If  the 
construction  contended  for  here  by  the  respondent  is  correct,  the 
title  of  the  person  claiming  under  the  husband  would  be  ousted, 
and  the  wife,  notwithstanding  the  dealing  with  the  property  by 
the  husband,  would  take  it  as  her  separate  estate  when  it  fell  into 
possession.      In  the  present  case,  it  is  true  that  the  mortgagees 
took  their  mortgage  after  the  commencement  of  the  Act,  so  that 
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this  construction  vould  not  deprive  them  of  a  right  which  they 
had  when  the  Act  passed ;  but  I  am  not  considering  merely  the 

rights  of  the  parties  now  before  us,  I  am  looking  at  what 
[*  408]  may  be  the  general  effect  of  one  construction  or  *  the  other. 

In  my  opinion,  considering  the  section  truly  and  fairly, 
there  must  be  an  accruer  of  title  after  and  not  before  the  passing 
of  the  Act,  and  the  title  must  be  considered  as  accruing  when  the 
married  woman  first  acquires  her  interest  in  the  property,  whether 
such  interest  is  at  that  time  in  possession,  reversion,  or  remainder. 
I  think  that  the  words  "  whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder,"  were  introduced  simply 
to  prevent  any  question  arising  as  to  whether  if  a  married  woman 
after  the  passing  of  the  Act  acquired  a  contingent  or  reversionary 
interest  the  Court  could  hold  that  the  Legislature  intended  to 
enable  her  to  deal  with  it  as  her  separate  estate  while  still  con- 
tingent or  reversionary. 

In  my  opinion  the  appeal  must  succeed,  and  as  the  question  of 
what  the  wife  is  entitled  to  under  her  equity  to  a  settlement  has 
not  been  dealt  with,  that  question  had  better  be  sent  back  to  the 
Judge  to  whose  Court  the  cause  is  attached.  We  therefore  dis- 
miss with  costs  so  much  of  the  action  as  seeks  to  claim  on  behalf 
of  the  married  woman  this  property  as  her  separate  estate.  The 
remainder  will  be  remitted  to  the  Court  below. 

BowEN,  L.  J.  :^ — 

I  am  of  the  same  opinion.  Assuming  that  the  words  of  the  sec- 
tion are  ambiguous,  and  capable  of  two  constructions,  what  is  the 
principle  of  construction  which  we  ought  to  apply?  We  are 
dealing,  it  is  true,  with  an  Act  which  is  in  some  sense  and  to 
some  extent  retrospective,  and  with  a  section  that  is  to  some 
degree  retrospective.  The  section  applies  to  and  affects  marriages 
contracted  before  the  commencement  of  the  Act,  and  alters  with 
respect  to  such  marriages,  in  the  manner  indicated  by  the  section, 
the  consequences  of  the  marital  relation.  Now  the  particular  rule 
of  construction  which  has  been  referred  to,  but  which  is  valuable 
only  when  the  words  of  an  Act  of  Parliament  are  not  plain,  is 
embodied  in  the  well-known  trite  maxim,  omnis  nova  constitutio 
futuris  fonnara  imponere  debet  non  prcBteritis,  that  is,  that  except 
in  sjjecial  cases  the  new  law  ought  to  be  construed  so  as  to  inter- 
fere as  little  as  possible  with  vested  rights.     It  seems  to  me  that 
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even  in  construing  an  Act  which  is  to  a  certain  extent 
retrospective,  and  in  construing  a  section  *  which  is  to  a  [*  409] 
certain  extent  retrospective,  we  ought  nevertheless  to  bear 
in  mind  that  maxim  as  applicable  whenever  we  reach  the  line  at 
which  the  words  of  the  section  cease  to  be  plain.  That  is  a  neces- 
sary and  logical  corollary  of  the  general  proposition  that  you  ought 
not  to  give  a  larger  retrospective  power  to  a  section,  even  in  an 
Act  which  is  to  some  extent  intended  to  be  retrospective,  than 
you  can  plainly  see  the  Legislature  meant. 

Now  as  to  sect.  5,  it  applies  in  express  terms  to  marriages  con- 
tracted before  the  commencement  of  the  Act  Then  are  we  to 
take  the  view  which  Mr.  Barber  puts  forward,  or  are  we  to  deal 
with  this  section  as  having  the  narrow  operation  for  which  the 
appellant  contends.  Let  us  assume  that  a  deed  made  before  the 
Act  gives  a  married  woman  a  reversionary  interest  which  will,  on 
the  happening  of  some  event  or  another,  ripen  into  a  right  in 
possession.  Mr.  Barber  says  the  section  was  intended  in  such  a 
case,  where  the  subsequent  event  in  which  the  right  was  to  mature 
into  possession  happens  after  the  Act  was  passed,  to  affect  the 
possessory  interest  when  it  arises,  although  the  Act  of  Parliament 
did  not  touch  the  reversionary  interest  while  it  continued  rever- 
sionary. To  make  such  a  distinction  as  that  seems  to  me  to  be 
not  very  intelligible  or  conformable  to  common  sense  and  reason. 
Moreover  this  construction  may  displace  or  disturb  previous  dis- 
positions of  property,  and  therefore  unless  we  can  read  in  plain 
language  that  the  Legislature  intended  what  Mr.  Barber  contends 
for,  the  principle  of  construction  with  which  I  set  out  forbids  us 
to  adopt  that  construction.  On  coming  to  the  words  of  the  sec- 
tion it  appears  to  me  that  not  only  is  their  meaning  not  clearly 
such  as  Mr.  Barber  contends  for,  but  that  the  words  point  in  the 
opposite  direction.  The  words  are,  "  her  title  to  which  "  (I  omit 
the  intermediate  words  as  to  the  several  kinds  of  title)  "  shall 
accrue. "  I  cannot  help  thinking  that  those  words  plainly  indi- 
cate that  the  section  uses  the  term  "  her  title  "  in  a  sense  which 
involves  the  assumption  that  there  will  be  only  one  title  and  one 
accruer  of  title  once  for  all.  If  so,  "  her  title "  must  mean  her 
original  title  at  the  time  when  the  right  first  accrued  to  her  under 
the  instrument  which  creates  the  title.  But  to  read  the  words 
"  her  title  *  as  equivalent  to  the  words  "  her  title  for  the  time  be- 
ing," and  to  attribute  the  term  separately  to  each  phase  which 
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that  original  title  assumes,  really  involves  the  proposition 
[*  410]  *  that  there  may  be  several  periods  of  accruer  of  title  in 

respect  of  the  same  property  arising  out  of  the  same  origi- 
nal right.  I  think  the  words  which  have  been  added,  "  whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,"  are  words  which  refer  to  the  character  of  the  title, 
and  are  intended  to  show  that  a  title  of  every  character  was  to  be 
included,  not  merely  a  possessory  title,  and  have  nothing  to  do 
with,  and  do  not  throw  any  light  upon,  the  time  at  which  the 
title  is  to  accrue.  I  think,  therefore,  that  the  judgment  of  Mr. 
Justice  Pearson  is  the  correct  judgment  on  this  section,  and  that 
the  earlier  view  of  Mr,  Justice  Chitty  cannot  be  sustained. 

Fry,  L.  J.  :  — 

I  also  am  of  the  same  opinion.  Several  arguments  have  been 
addressed  to  us  to  induce  us  to  put  a  particular  construction  on 
this  section.  In  the  first  place  we  have  been  told  that  a  series  of 
decisions  on  this  section  has  gone  far  to  establish  the  rights  under 
it ;  but  looking  at  the  conflict  which  has  taken  place  in  the  Courts 
of  first  instance,  it  appears  to  me  impossible  to  say  that  there  is 
any  course  of  decisions  which  can  in  any  way  bind,  or  which 
ought  seriously  to  influence  this  Court,  although  of  course  we 
shall  always  look  with  the  greatest  possible  respect  on  the  reasons 
for  which  the  Judges  of  first  instance  have  come  to  their  conclu- 
sions. Then  we  have  been  invited  to  compare  this  section  with 
the  section  of  the  earlier  Act,  the  Act  of  1870,  and  to  say  that 
the  words  of  this  section  have  a  larger  meaning  than  the  words 
in  the  corresponding  section  of  the  other  Act,  the  words  in  the 
two  sections  being  different.  It  is  obvious  that  we  can  only  tell 
whether  they  have  the  same,  or  a  larger,  or  a  narrower  meaning 
when  we  have  construed  the  words  of  this  section,  and  therefore 
that  argument  really  does  not  assist  us  in  construing  this  section 
itself.  Then,  lastly,  we  have  been  invited  to  found  our  decision 
upon  the  cases  as  to  covenants  to  settle  after-acquired  property. 
I  content  myself  with  saying  that  they  appear  to  me  to  have  noth- 
ing whatever  to  do  with  the  decision  of  the  present  case.  There- 
fore I  think  we  are  bound  to  look  simply  at  the  words  of  the  5th 
section  of  the  Act  of  1882,  and  to  determine  what  is  their  true 
and  natural  meaning,  having  regard  to  the  existing  law  at  the 
time  when  that  statute  was  passed. 
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*  Now  the  section  deals  with  real  and  personal  property,  [*  411] 
a  married  woman's  title  to  which  shall  accrue  after  the 
commencement  of  this  Act  It  appears  to  me  that  the  section 
deals  with  one  title'and  with  one  title  only.  It  is  quite  true  that 
words  are  introduced  by  way  of  parenthesis,  which  refer  to  five 
kinds  of  title,  vested,  contingent,  in  possession,  in  reversion,  or 
in  remainder,  and  it  was  suggested  that  the  true  meaning  of  the 
words  "  her  title  "  is  any  one  of  the  five  following  titles  which 
shall  accrue  to  her  after  the  commencement  of  the  Act  I  do  not 
think  that  is  the  true  construction ;  I  think  the  section  deals  with 
one  title,  and  with  one  title  only,  and  I  think  it  means  the  title 
which  first  accrues  to  the  wife.  I  think  therefore  that  the  words 
must  be  construed  as  meaning  property  her  first  accruing  title  to 
which,  whether  such  title  be  vested,  contingent,  in  possession,  in 
remainder,  or  in  reversion,  shall  accrue  after  the  commencement 
of  this  Act  That  appears  to  me  to  be  the  natural  construction 
of  the  enactment  It  appears  to  me  further,  that  the  words  which 
I  have  treated  as  parenthetical  were  introduced  to  preclude  an 
argument  which  might  otherwise  have  been  raised' as  to  the  nature 
of  the  title  which  was  so  to  first  accrue.  It  might  have  been  con- 
tended, if  those  words  had  not  been  introduced,  that  the  accruer  of 
the  title  in  reversion  or  contingency  was  not  an  accruer  of  title 
within  the  meaning  of  the  Act  I  think  the  object  of  these  words 
is  to  make  it  clear  that  all  property  in  which  the  married  woman 
first  acquires  a  title  after  the  commencement  of  the  Act,  comes 
within  the  operation  of  this  section,  whatever  the  nature  of  that 
title  may  be.  Taking  that  view,  I  agree  in  what  has  been  said 
as  to  the  proper  mode  of  dealing  with  this  action.  I  think  the 
action  should  be  dismissed  with  costs  so  far  as  it  claims  a  declara- 
tion under  the  Married  Women's  Property  Act,  1882,  leaving  the 
question  of  an  equity  to  a  settlement  to  be  dealt  with  by  the 
learned  Judge  on  a  future  occasion. 

ENGLISH  NOTES. 

Beid  V.  Beid  was  followed  (or  intended  to  be  followed)  by  the  Court 
of  Appeal  in  Ireland  in  Be  JBeaupri's  Trusts  (1888),  21  L.  R.  Ir.  397. 
In  that  case  K.,  a  lady  married  in  1860,  became  entitled,  as  one  of  the 
next  of  kin  of  C,  who  died  in  1885,  to  a  share  of  a  fund  settled  by  a 
deed  of  1830,  in  trust  forC.  for  life,  and  after  her  death  to  her  children, 
and  in  default  of  children  for  such  persons  as  should  on  the  failure  of 
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children  be  the  next  of  kin  to  C.  under  the  Statute  of  Distribution. 
The  Court  held  that  N.'s  title  accrued  (within  the  meaning  of  the 
Act)  before  the  commencement  of  the  Married  Women's  Property  Act, 
1883.  In  the  case  of  In  re  Parsons^  Stockley  v.  Parsons  (1890),  45  Ch. 
D.  51,  59  L.  J.  Ch.  QQQy  however  Kay,  J.,  dissented  from  the  decision 
of  the  Irish  Court  of  Appeal,  and  held  that  a  mere  spes  successionis  to 
property,  as  one  of  a  class  of  possible  next  of  kin,  was  not  a  ^^  contin- 
gent title  "  within  the  meaning  of  the  Act.  This  case  contains  an  elabo- 
rate discussion  of  the  authorities  showing  the  distinction  between  a 
possibility  such  as  that  of  the  next  of  kin  of  a  living  person,  and  a 
contingent  interest  which  would  extend  to  an  unascertained  class  of 
children  of  a  living  person.  This  distinction  is  followed  by  Kennedy, 
J.,  in  Molyneux  v.  Fletcher,  1898, 1  Q.  B.  648,  656,  67  L.  J.  Q.  B.  392. 

The  above  decisions,  thougb  instructive  upon  the  technical  meaning 
of  the  words  **  title,"  &c.,  have,  so  far  as  they  relate  directly  to  the 
capacity  of  a  married  woman,  become  comparatively  unimportant,  by 
reason  of  the  Married  Women's  Property  Act,  1893  (56  &  57  Vict, 
c.  63) .  The  first  section  of  that  Act  is  as  follows :  *  *  Every  contract 
hereafter  entered  into  by  a  married  woman  otherwise  than  as  agent, 

"  (a)  shall  be  deemed  to  be  acontract  entered  into  by  her  with  respect 
to  and  to  bind  her  separate  property  whether  she  is  or  is  not 
in  fact  possessed  of  or  entitled  to  any  separate  property  at  the 
.   time  when  she  enters  into  such  contract  ; 

"  (b)  shall  bind  all  separate  property  which  she  may  at  that  time  or 
thereafter  be  possessed  of  or  entitled  to  ;  and 

"(c)  shall  also  be  enforceable  by  process  of  law  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of  or 
entitled  to  ; 

"Provided,  that  nothing  in  this  section  contained  shall  render  avail- 
able to  satisfy  any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  at  that  time  or  thereafter  she  is  restrained 
from  anticipating." 

It  is  further  enacted  by  sect.  3  of  the  last-mentioned  Act  that  sect. 
24  of  the  Wills  Act,  1837  (that  a  will  shall  be  construed  to  speak 
and  take  effect  as  at  the  time  immediately  before  the  death),  shall  apply 
to  the  will  of  a  married  woman  made  during  coverture  whether  she  is 
or  is  not  possessed  of  or  entitled  to  any  separate  property  at  the  time  of 
making  it,  and  such  will  shall  not  require  to  be  re-executed  or  repub- 
liHhod  after  the  death  of  her  husband.  This  section  abrogates  the  effect 
of  tlie  decision  of  the  Court  of  Appeal  in  In  re  Cuno,  Mansfield  v. 
Mansfield  (1889),  43  Ch.  D.  13. 
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AMERICAN  NOTES. 

There  appear  to  be  in  America  no  fitatutes  bearing  a  close  analogy  to  that 
considered  in  the  principal  case,  but  the  following  recent  decisions  are  of 
interest  upon  the  general  subject  of  reversionary  interests.  When  a  fee  is  con- 
veyed, there  can  be  no  reversion.  Langston  v.  Edwards  (Kentucky),  54  South- 
western Rep.  833 ;  see  OuUand  v.  Bowen,  115  Indiana,  150.  Property  can 
revert  only  to  the  gi-antor,  and  a  provision  that,  upon  a  certain  contingency, 
property  of  a  corporation  shall  **  revert  to  the  stockholders,  their  heirs  and 
assigns,"  creates  a  reversion  for  the  corporation.  Pettit  v.  Stuttgart  Normal 
Institute  (Arkansas),  55  Southwestern  Rep.  485. 

When  property  is  gratuitously  conveyed  in  trust  for  charitable  or  Educa- 
tional purposes,  and  there  is  afterwards  an  entire  abandonment  of  such  pur- 
poses, the  grantor  has  a  right  of  reversion,  although  the  deed,  which  is  to  be 
construed  against  him,  contains  no  express  provision  therefor.  Alott  v.  Danville 
Seminary,  129  Illinois,  403 ;  Jenkins  v.  Jenkins  University^  17  Washington,  160, 
170.  So,  upon  a  conveyance  in  trust  for  the  support  of  the  grantor's  wife  and 
children,  without  defining  any  remainder,  there  is  a  reversion  in  favor  of  the 
grantor.  Monday  v.  Vance,  92  Texas,  428.  See  Craig  v.  Rowland,  10  Dis- 
trict of  Columbia  Appeals,  402.  But  the  mere  failure  of  the  trustees  of  a 
charity  to  comply  with  the  conditions  of  the  bequest  does  not,  in  general, 
effect  a  reversion  of  the  property  to  the  donor's  heirs.  Sickles  v.  New  Orleans, 
80  Federal  Rep.  868.  A  mere  possibility  of  reverter  upon  breach  of  a  con- 
dition subsequent  is  not  within  the  rule  against  perpetuities.  First  Univer- 
salist  Society  v.  Boland,  155  Massachusetts,  171. 

Reversions,  like  remainders,  may  be  sold  and  conveyed,  but  not  mere  ex- 
pectancies, since  a  sale,  in  the  absence  of  any  property,  conveys  no  title.  At 
law  the  conveyance  by  a  son  of  his  expectancy  in  land  owned  by  his  father, 
which  would  descend  to  him  if  he  survived  his  father,  and  the  latter  should 
die  intestate  owning  the  same,  is  the  conveyance  of  a  naked  possibility  not 
coupled  with  any  interest;  if  the  father  does  not  expressly  assent  thereto,  it 
passes  no  estate  or  interest,  and  does  not  estop  the  grantor  from  setting  up  an 
after-acquired  title.  Boynton  v.  Hubbard,  7  Massachusetts,  112  ;  Hart  v.  Gregg, 
32  Ohio  State,  502 ;  McClure  v.  Raben,  125  Indiana,  139;  133  id.  507 ;  Alves  v. 
SchUsinger,  81  Kentucky,  290.  But  in  equity  the  grant  of  the  mere  possibility 
or  expectancy  of  an  heir,  or  even  of  the  next  of  kin,  may,  it  seems,  amount 
to  an  assignment  of  the  property  if  and  when  it  shall  fall  into  possession.  2 
Spence's  Equity  Jurisprudence,  p.  865  ;  Hale  v.  Hollon,  90  Texas,  427. 

A  husband  has  no  right  of  curtesy  in  his  wife's  rights  in  reversion. 
Martin  v.  Trail,  142  Missouri,  85.  The  rules  applicable  to  the  rever- 
sion of  realty  under  trust  deeds,  and  other  trust  instruments,  are  now  quite 
generally  applied  also  in  the  case  of  personal  property.  Hobble  v.  Ogden, 
178  Illinois,  357,  365 ;  Brown  v.  Richter,  49  New  York  Supplement,  368. 

When  a  dedication  to  the  public  amounts  to  a  mere  easement,  the  owner 
may  resume  possession  whenever  there  has  been  a  full  and  lawful  abandon- 
ment of  the  use  for  which  the  dedication  was  made :  Board  of  Commissioners 
V.  Young,  59  Federal  Rep.  96,  99 ;  or  when  such  use  is  made  unlawful  by 


120  EIOT. 

No.  1.  —  Case  of  AxmoB,  Popliam'i  Bep.  121.  —  Bole. 

statute.  Netcark  v.  Watson,  56  New  Jersey  Law,  667.  But  mere  non-user 
or  misuser  of  laud  dedicated  to  the  public  does  not  work  a  reversion,  and 
property  dedicated  to  public  use,  or  to  a  particular  use,  does  not  revert  to  the 
original  owner  when  the  execution  of  the  use  has  not  become  impossible. 
Goode  V.  St,  Louis,  113  Missouri,  257. 


RIOT. 


No.  1.  — CASE  OF  AEMES. 
(Temp.  Eliz.) 

No.  2.  —  EEX  V,  PINNEY. 
(K.  B.  1832.) 

RULE. 

On  the  occasion  of  a  riot  it  is  the  duty  of  every  sub- 
ject (with  or  without  the  sanction  of  a  magistrate)  to  act 
to  the  utmost  of  his  ability  in  suppressing  the  riot.  It  is 
the  duty  of  the  magistrate  to  do  all  in  his  power  that 
could  be  reasonably  expected  from  a  man  of  honesty  and 
of  ordinary  prudence,  firmness,  and  activity,  under  the 
circumstances  in  which  he  is  placed.  But  it  is  not  neces- 
sarily his  duty  to  call  out  special  constables  or  to  take 
formal  steps  to  call  out  the  posse  comitaius,  provided  he 
gives  suflBicient  notice  to  all  well-disposed  persons  to  at- 
tend; nor  is  it  his  duty,  where  he  has  given  authority 
to  a  military  officer  to  act,  to  ride  along  with  the  oflScer 
in  charging  the  rioters. 

Case  of  Armes. 

Popham'B  Rep.  121-123. 

jllnt.  —  Preservation  of  the  Peace,  —  Duly  of  SubJecU  generaUy. 

1 121 1       Upon  an  assembly  of  all  the  justices  and  barons  at  Ser- 
\im\\M*  Inn,  this  term,  on  Monday  the  15th  day  of  April,  up- 
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on  this  question  moved  by  Anderson,  Chief  Justice  of  the  Common 
Bench  :  Whether  men  may  arm  themselves  to  suppress  riots,  rebel- 
lions, or  to  resist  enemies,  and  to  endeavour  themselves  to  suppress 
or  resist  such  disturbers  of  the  peace,  or  quiet  of  the  realm ;  and  up- 
on good  deliberation,  it  was  resolved  by  them  all,  that  every  justice 
of  peace,  sheriff,  and  other  minister,  or  other  subject  of  the  King, 
where  such  accident  happen,  may  do  it ;  and  to  fortify  this  their 
resolution,  they  perused  the  Statute  of  2  Edw.  III.c.  3,  which  enacts 
that  none  be  so  hardy  as  to  come  with  force,  or  bring  force  to 
any  place  in  affray  of  the  peace,  nor  to  go  or  ride  armed, 
night  or  day,  unless  he  be  a  •  servant  to  the  King  in  his  [*  122] 
presence,  and  the  ministers  of  the  King  in  the  execution 
of  his  precepts,  or  of  their  ofiice,  and  these  who  are  in  their  com- 
pany assisting  them,  or  upon  cry  made  for  weapons  to  keep  the 
peace,  and  this  in  such  places  where  accidents  happen  upon  the 
penalty  in  the  same  statute  contained ;  whereby  it  appeareth,  that 
upon  cry  made  for  weapons  to  keep  the  peace,  every  man  where 
such  accidents  happen  for  breaking  the  peace,  may  by  the  law 
arm  himself  against  such  evil  doers  to  keep  the  peace. 

But  they  take  it  to  be  the  more  discreet  way  for  every  one  in 
such  a  case  to  attend  and  be  assistant  to  the  justices,  sheriffs,  or 
other  ministers  of  the  King  in  the  doing  of  it 

At  the  same  time  it  was  also  resolved  by  them  all  (except 
Walmsley,  Fennor,  and  Owen),  in  the  case  of  one  Richard  Brad- 
shaw  and  Rohert  Burton,  who  with  others  lately  by  word  entered 
themselves  into  an  agreement  one  with  another  to  rise  and  put 
themselves  into  arms,  and  so  to  go  from  one  gentleman's  house  to 
another,  and  so  from  house  to  house  to  pull  down  inclosures  gen- 
erally ;  that  this  so  appearing  by  their  own  confession,  or  by  two 
witnesses  according  to  the  statute,  is  high  treason  by  the  Statute 
of  13  £liz.  c.  1.  The  words  of  which  statute  are.  That  if  any 
intend  to  levy  war  against  the  Queen,  and  this  maliciously,  ad- 
visedly and  expressly  declare  or  utter  by  any  words  or  sayings, 
that  this  shall  be  high  treason;  for  all  agreed  that  rebellion  of 
subjects  against  the  Queen  hath  been  always  high  treason  at  the 
common  law,  for  the  Statute  of  25  Eliz.  c.  1,  is  that,  levying  of 
war  within  the  realm  against  the  King  is  treason,  and  rebellion 
is  all  the  war  which  a  subject  can  make  against  the  King. 

But  Walmsley  and  the  others  with  him  said,  that  the  Statute  of 
1  Mar.  a  12,  10,  that  if  any  to  the  number  of  twelve,  or  more. 
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assemble  themselves  to  the  intent  to  pull  down  enclosures,  pales, 
and  the  like  with  force,  and  continuing  together  after  proclama- 
tion, according  to  the  statute,  to  go  away  by  the  space  of  an  hour, 
or  do  any  of  the  offences  mentioned  in  the  statute,  that  this  is 
felony ;  so  that  if  these  actions  had  been  treason  at  the  common 
law,  it  had  been  to  no  purpose  to  have  made  it  felony. 

And  it  seemed  to  them  that  the  resistance  ought  to  be  with 
force  to  the  Quecn^  before  that  such  acts  shall  be  said  treason. 

But  all  the  other  Justices  agreed  (and  so  it  was  put  in  use  lately 
in  the  case  of  the  Apprentices  of  London),  that  if  ^  any  assemble 
themselves  with  force  to  alter  the  laws,  or  to  set  a  price  upon 
victuals,  or  to  lay  violent  hands  upon  the  magistrate,  as  upon  the 
Mayor  of  London,  and  the  like,  and  with  force  attempt  to  put  it 
in  action,  that  this  is  rebellion  and  treason  at  common  law,  and 
this  Statute  of  1  Mariae  makes  it  in  such  a  case  but  felony. 

And  they  put  a  diversity  between  the  cases  of  pulling  down  en- 
closures, pales,  &c. ,  comprised  in  the  Statute  of  1  Mar. ,  for  those 
are  to  be  understood  where  divers  to  the  number  of  twelve  or 
more,  pretending  any  or  all  of  them  to  be  injured  in  particular, 
as  by  reason  of  their  common  or  other  interest  in  the  land  en- 
closed, and  the  like,  and  assembling  to  pull  it  down  forcibly,  and 
not  to  the  cases  where  they  have  a  general  dislike  to  all  manner 
of  inclosures,  and  therefore  the  assembling  in  a  forcible  manner, 
and  with  arms  to  pull  them  down  where  they  have  any 
[*  123]  interest,  whereby  they  were  in  any  *  particular  to  be  an- 
noyed or  grieved,  is  not  treason ;  but  the  case  here  tend- 
ing to  a  generality,  makes  the  Act  if  it  had  been  executed  to  be 
high  treason  by  the  course  of  the  common  law. 

And  therefore  the  intention  appearing  as  the  case  is  here,  it  is 
treason  by  the  Statute  of  13  Eliz.  aforesaid. 

Periam  in  some  manner  doubted  of  the  principal  case,  but  to 
intend  to  rise  with  force  to  alter  the  laws,  to  set  price  upon  any 
victuals,  or  to  use  force  against  a  magistrate  for  executing  his 
office  of  justice,  and  the  like,  he  said  that  they  were  clearly  trea- 
son by  the  Statute  of  13  Eliz. ,  aforesaid,  if  it  may  appear  by  express 
words,  or  otherwise,  as  the  said  statute  mentions,  for  all  these 
tend  against  the  Queen,  her  Crown  and  dignity,  and  therefore  shall 
be  as  against  the  Queen  herself ;  and  if  it  had  been  put  in  practice 
it  had  been  treason  at  the  common  law. 
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3  Bam.  &  Adol.  947-966  (s.  c.  3  State  Tr.  N.  S.  11 ;  37  R.  R.  599). 

RiaL  —  Magistrate,  —  Subjects,  —  Duties  in  preserving  the  Peace, 

A  justice  called  upon  to  suppress  a  riot  is  required  by  law  to  do  all  [947] 
he  knows  to  be  in  his  power,  that  can  reasonabi^r  be  expected  from  a 
man  of  honesty  and  of  ordinary  prudence,  firmness,  and  activity,  under  the 
circumstances.     Mere  honesty  of  intention  is  no  defence,  if  he  fails  in  his 
duty. 

Nor  is  it  a  defence  that  he  acted  upon  the  best  professional  advice  that 
could  be  obtained  on  legal  and  military  points,  if  his  conduct  has  been  faulty 
in  point  of  law. 

In  suppressing  a  riot  he  is  not  bound  to  head  the  special  constables,  or  to 
arrange  and  marshal  them  ;  this  is  the  duty  of  the  chief  constables. 

Magistrates  are  not  criminally  answerable  for  not  having  called  out  special 
constables  and  compelled  them  to  act  pursuant  to  1  &  2  Wm.  IV.  c.  41,  wiless 
it  be  proved  that  information  was  laid  before  them  on  oath,  of  a  riot,  &c., 
having  occarred  or  being  expected. 

A  magistrate  is  not  chargeable  with  neglect  of  duty  for  not  having  called 
out  the  posse  comitatusy  in  case  of  a  riot,  if  he  has  given  the  King's  subjects 
reasonable  and  timely  warning  to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabitants  of  a  city,  calling  at  the 
houses  of  others,  employing  other  pei'sons  to  do  the  same,  sending  notices  to 
the  churchwardens,  &c.  (on  a  Sunday),  to  be  published  at  the  places  of  wor- 
ship, requiring  the  people  to  meet  the  magistrates  at  a  stated  time  and  place, 
in  aid  of  the  civil  power,  and  for  the  protection  of  the  city,  and  posting  and 
distributing  other  notices  to  the  like  effect,  is  reasonable  warning,  the  riot 
having  recently  broken  out. 

A  magistrate  who  calls  upon  soldiers  to  suppress  a  riot  is  not  bound  to  go 
with  them  in  person  ;  it  is  enough  if  he  gives  them  authority. 

This  was  an  information  filed  by  His  Majesty's  Attorney-General. 
The  first  count  stated,  that  on  the  29th  of  October,  1831,  and  be- 
fore and  afterwards,  and  at  all  and  each  of  the  several  times  here- 
inafter mentioned,  Charles  Pinney,  late  of  the  city  of  Bristol  and 
county  of  the  same  city.  Esquire,  was  mayor  of  the  said  city,  and 
one  of  the  justices  of  our  said  Lord  the  King  assigned,  &c.  That 
heretofore,  to  wit,  on  the  said  29th  of  October,  in  the  said  city  and 
county,  there  had  been  divers  tumults,  riots,  routs,  and  unlawful  as- 
semblies of  great  numbers  of  evil-disposed  persons  within  the  said 
city  and  county,  and  divers  and  violent  breaches  of  the  peace  of  our 
Lord  the  King,  and  divers  violent  attacks  and  outrages  had  been  com- 
mitted in  the  said  city  and  county,  upon  the  persons  and  property 
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of  divers  of  his  said  Majesty's  subjects  there ;  whereof  the  said  C.  P. 
so  being  such  mayor  and  justice  as  aforesaid,  then  and  there   had 

notice ;  that  on  the  next  day  after  the  said  29th  of  October, 
[*  948]  to  wit,  on,  &c.,  to  wit,  *  in  the  city  and  county  aforesaid, 

divers  wicked  and  evil -disposed  persons  to  the  number  of 
five  thousand  and  more,  whose  names  are  at  present  unknown  to 
the  said  Attorney-General,  with  force  and  arms  unlawfully,  riotously, 
routously,  and  tumultuously  assembled  themselves  together  in  dif- 
ferent parts  of  the  said  city  and  county,  armed  with  iron  bars,  iron 
crows,  pickaxes,  hammers,  pieces  of  wood,  and  bludgeons,  with  in- 
tent to  disturb  the  public  peace,  and  to  make  riots,  routs,  tumults, 
and  affrays  in  the  said  city  and  county,  and  to  commit  breaches  of  the 
peace  and  outrages  upon  the  persons  and  property  of  His  Majesty's 
peaceable  subjects  there ;  of  all  which  premises  the  said  C.  P.  so 
being  such  mayor  and  justice  as  aforesaid  then  and  there  also  had 
notice.  That  divers,  to  wit,  three  thousand,  of  the  said  persons,  so 
being  unlawfully  riotously,  &c.,  assembled  together  armed  as  afore- 
said, and  divers  other  persons  to  the  Attorney-General  also  un- 
known, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.,  with  force  and  arms  wickedly  and  unlawfully  attacked,  and 
with  the  said  hammers,  pickaxes,  &c.,  forced  and  broke  open  a 
certain  common  and  public  prison  there  called  the  Bridewell,  and 
then  and  there  made  a  great  riot,  noise,  tumult,  and  affray  there, 
for  a  long  space  of  time,  to  wit,  for  eight  hours  ;  and  during  that 
time  unlawfully,  wilfully,  maliciously,  and  with  force  burned, 
demolished,  and  destroyed  the  said  prison,  and  rescued  divers,  to 
wit,  one  hundred,  prisoners,  who  were  then  and  there  lawfully  con- 
Hnod  in  the  said  prison,  and  suffered  them  to  go  at  large.  Aver- 
ment, as  before,  that  the  defendant  had  notice.  That  afterwards, 
to  wit,  on  the  same  day,  &c.,  at,  &a,  a  great  number,  to  wit,  three 

thousand,  of  the  said  persons  so  being  riotously,  &c., 
[*  049]  •  assombled  as  aforesaid,  armed  as  aforesaid,  and    divers 

other  ixn-sons  also  to  the  said  Attomey-Greneral  unknown, 
with  foixv  and  arms  wickedly  and  unlawfully  attacked,  and  with 
tho  said  hamn\ors,  piokaxi\<»»  Otc,  forced  and  broke  open  a  certain 
othor  puMio  and  oonuuon  prison  in  the  city  and  county  aforesaid, 
callod  tho  (laol,  antl  thon  and  there  made  another  great  riot,  noise, 
tumult »  and  atVruy  lhon\  for  a  long  space  of  time,  to  wit,  for  six 
hout^ ;  and  during;  that  tiuK^  unlawfully,  wilfully,  maliciously, 
and  with  force  partly  buruod»  demolished,  and  destroyed  the  same, 
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and  rescued  and  set  at  large  divers,  to  wit,  one  hundred,  prisoners, 
who  were    then  and  there    lawfully    confined  in  the  said  last- 
mentioned  gaol.     Notice  to  defendant,  as  before.     That  afterwards, 
to  wit,  on  the  same  day,  &c.,  at,  &c.,  a  great  number,  to  wit,  three 
thousand,  of  the  said  persons  so  being  riotously,  &c.,  assembled  as 
aforesaid,  armed  as  aforesaid,  and  divers  other  persons  also  to  the 
said  Attorney-General  unknown,  with  force  and  arms  wickedly 
and  unlawfully  attacked,  and  with  the  said  hammers,  pickaxes,  &c., 
forced  and  broke  open  a  certain  messuage  8md  dwelling-house  in 
the  city  and  county  aforesaid,  of  and  belonging  to  the  Lord  Bishop 
of  Bristol,  and  then  and  there  made  another  great  tumult,  riot, 
disturbance,  and  aflfray  for  a  long  space  of  time,  to  wit,  for  the 
space  of  eight  hours ;  and  then  and  there  during  that  time  unlaw- 
fully, wilfully,  maliciously,  and  with  force  burned  and  demolished 
the  said  messuage  and  dwelling-house,  and  wholly  destroyed  the 
furniture,  and  other  goods  and  chattels  therein,  to  wit,  at,  &c. 
Notice,  &c.     That  afterwards,  to  wit,  on  the  same  day,  &c.,  at,  &c., 
a  great  number,  to  wit,  three  thousand,  of  the  said  persons,  so  being 
riotously,  &c.,  assembled  as  aforesaid,  armed  as  aforesaid, 
and  divers  other  persons  also  *  to  the  said  Attomey-Greneral  [*  950] 
unknown,  wilfully  and  maliciously,  and  with  great  force 
and  violence  attacked,  forced,  and  broke  open  divers,  to  wit,  one 
hundred,  messuages,  and  one  hundred  dwelling-houses,  of  and  be- 
longing respectively  to  divers  of  His  Majesty's  subjects,  situate  in  a 
certain  place  in  the  said  city  and  county,  to  wit,  in  a  certain  place 
there  called  Queen  Square,  and  then  and  there  made  a  great  riot, 
&c.,  there  for  a  long  space  of  time,  to  wit,  twelve  hours  ;  and  during 
that  time  then  and  there  unlawfully,  wilfully,  maliciously,  and 
with  force  burned,  demolished,  and  destroyed  the  said  messuages 
and  dwelling-houses,  and  the  furniture  and  other  goods  and  chattels 
therein,  and  stole,  took,  and  carried  away  divers  goods  and  chattels 
of  and  belonging  to  divers  of  his  said  Majesty's  subjects  then  and 
there  being,  and  greatly  terrified  and  alarmed  the  inhabitants  of 
the  said  city  and  county.    Notice,  &c.    Nevertheless,  the  said  Attor- 
ney-General in  fact  saith  that  the  said  C.  P.  so  then  and  there  being 
such  mayor  and  justice  of  the  peace  as  aforesaid,  and  well  know- 
ing of  the  said  riots,  tumults,  and  affrays,  and  of  the  said  burning, 
demolishing,  and  destroying  of  the  said  gaols  and  messuages,  and 
of  all  other  the  premises  aforesaid,  but  disregarding,  and  wilfully 
and  wrongfully  neglecting  the  duties  of  his  said  office  as  such 
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justice  of  the  peace  as  aforesaid,  did  not  then  and  there  suppress 
or  put  an  end  to,  or  endeavour  to  suppress,  &c.,  or  use  due  means 
or  exertions  to  suppress,  &c.,  the  said  riots,  tumults,  and  aflFrays, 
and  the  said  burning,  demolishing,  and  destroying  of  the  said  gaols 
and  messuages,  and  the  violences,  breaches  of  the  peace,  and  out- 
rages as  aforesaid,  as  he  could  and  might,  and  ought  to  have  done, 
or  endeavour  to  execute  the  powers  and  authorities  by  the 
[•  951]  laws  of  this  realm  vested  in  him  the  *  said  C.  P.  as  such 
justice  of  the  peace  as  aforesaid  in  that  behalf ;  but  the 
said  C.  P.  then  and  there,  to  wit,  on  the  day  and  year  first  aforesaid, 
and  from  thence  continually  during  all  the  time  aforesaid,  in  the 
city  and  county  aforesaid,  wilfully  and  unlawfully  neglected  his 
duty  in  that  behalf,  and  omitted  to  suppress  and  put  an  end  to, 
and  to  endeavour  to  suppress,  &c.,  the  said  riots,  tumults,  and 
affrays,  and  the  said  burnings  of  the  said  gaols  and  messuages,  and 
the  violences,  breaches  of  the  peace,  and  outrages  aforesaid,  and  to 
provide  and  organise  sufl&cient  force  for  suppressing  the  same, 
although  he  was,  on  the  day  and  year  first  aforesaid,  and  frequently 
afterwards  during  the  time  aforesaid,  requested  so  to  do,  to  wit,  in 
the  city  and  county  aforesaid ;  but  the  said  C.  P.  during  all  the 
time  aforesaid  wholly  refused  and  neglected  so  to  do,  or  to  give  such 
orders  and  directions  as  were  necessary  for  restoring  peace  and 
tranquillity  in  the  said  city  and  county,  and  as  he  the  saidC.  P.  was 
of  duty  bound  to  have  given ;  and  did  withdraw  and  conceal  him- 
self not  only  from  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid,  but  also  from  all  such  of  His 
Majesty's  loyal  and  peaceable  subjects  then  and  there  being  in  the 
said  city  and  county  as  stood  in  need  of  his  the  said  C.  P.'s  orders 
and  assistance ;  and  did  wilfully  and  unlawfully  neglect  and  omit 
to  execute  or  endeavour  to  execute  any  of  those  powers  or  author- 
ities by  the  laws  of  this  realm  vested  in  him  the  said  C.  P.,  as 
such  justice  of  the  peace  as  aforesaid  in  that  behalf ;  and  did  then 
and  there  wilfully  and  unlawfully  permit  and  suffer  the  said  per- 
sons so  unlawfully,  riotously,  and  tumultuously  assembled  as  afore- 
said to  be  and  continue  so  unlawfully,  &c.,  assembled  in 
[*  952]  the  commission  of  the  *  aforesaid  violences,  burnings,  and 
destructions  of  property,  breaches  of  the  peace,  and  out- 
rages, for  a  long  space  of  time,  to  wit  during  all  the  time  aforesaid, 
to  wit,  in  the  city  and  county  aforesaid,  contrary  to  the  duty  of  his 
said  office  as  justice  of  the  peace  as  aforesaid,  in  contempt,  &a,  to 
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the  evil  example,  &c.,  and  against  the  peace,  &c.  The  second  count 
stated,  that  the  defendant  was  a  justice  of  the  peace  for  the  city  of 
Bristol  and  county  of  that  city  ;  and  that  on  the  29th  of  October 
divers  evil-disposed  persons  unlawfully  and  riotously  assembled 
themselves,  armed,  &c.,  and  continued  so  unlawfully,  &c.,assemBled 
for  two  days  and  two  nights  then  next  following,  and  during  that 
time  made  divers  riots,  and  committed  divers  breaches  of  the  peace, 
&c.  (stating  more  shortly  the  unlawful  and  riotous  acts  related  in 
the  former  count) ;  of  all  which  said  premises  the  said  C.  P.  so 
being  such  justice,  &c.,  during  the  time  aforesaid,  to  wit,  on,  &c., 
and  from  time  to  time  whilst  the  said  riots,  &c.,  were  proceeding, 
and  being  done  and  committed  as  last  aforesaid,  was  informed  and 
had  notice,  to  wit,  in,  &c.  Nevertheless,  &c. :  the  breach  of  duty 
was  then  stated  nearly  as  in  the  first  count.  The  third  count  was 
like  the  second,  only  laying  the  commencement  of  the  riots  a  day 
later,  omitting  the  destruction  of  the  Bishop's  palace,  and  in  other 
respects  slightly  abridging  the  narrative.  The  breach  of  duty  was 
alleged  as  before.     Plea,  not  guilty. 

The  case  was  tried  at  bar,  in  the  Court  of  King's  Bench  at  West- 
minster, by  a  special  jury  of  the  county  of  Berks.  The  trial  began 
on  the  25th  of  October,  before  Lord  Tenterden,  Ch.  J.,  Little- 
dale,  J.,  Parke,  J.,  and  Taunton,  J.,  and  lasted  seven  days.  After 
the  27th  of  October,  Lord  Tenterden  was  obliged  to  dis- 
continue his  attendance  *  by  illness,  under  which  he  had  [*  953] 
been  some  time  labouring,  and  which  in  a  few  days  ter- 
minated fatally.     The  trial  proceeded  before  the  other  three  Judges. 

It  appeared  in  evidence,  that  Sir  Charles  Wetherell,  the  recorder 
of  Bristol,  having  appointed  Saturday,  the  29th  of  October,  1831, 
for  holding  the  gaol  delivery  in  the  city,  a  riot  was  apprehended 
on  that  occasion ;  and  upon  the  application  of  the  magistrates  to 
the  Secretary  of  State,  a  party  of  soldiers  was  sent  to  Bristol,  in 
addition  to  some  troops  already  stationed  there ;  three  hundred  con- 
stables were  also  sworn  in,  but  of  these  only  one  hundred  served 
voluntarily ;  the  rest  were  hired.  Sir  Charles  Wetherell  entered 
the  town  on  the  29th,  and  proceeded  to  the  Guildhall,  and  after- 
wards to  the  Mansion  House,  the  defendant's  residence,  A  great 
riot  took  place ;  many  acts  of  violence  were  committed ;  and  the 
mob  became  so  tumultuous  in  the  neighbourhood  of  the  Mansion 
House,  that  the  special  constables  were  unable  to  preserve  order, 
and  the  military  were  called  in.     The  Riot  Act  was  several  times 
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read,  and  the  defendant  addressed  the  mob ;  the  soldiers  were  at 
one  time  obliged  to  act  in  dispersing  the  rioters,  but  were  not  per- 
mitted to  fire ;  and,  about  midnight,  by  the  exertions  of  the  special 
constables,  marshalled  and  directed  by  a  military  officer,  quiet  was 
conTpletely  restored.  The  defendant  remained  all  night  in  the 
Mansion  House,  and  did  not  go  to  bed.  Early  on  Sunday,  the  riot 
was  renewed  with  greater  violence  ;  about  eight  o'clock  the  Man- 
sion House  was  attacked,  and  the  defendant  was  obliged  to  leave  it 
for  the  preservation  of  his  life.  One  division  of  the  military,  with 
which  the  mob  had  become  irritated,  was  sent  out  of  the  town  by 

Colonel  Brereton,  the  officer  commanding  the  district,  and 
[*  954]  the  rest,  though  called  upon  by  the  *  defendant  and  the  other 

magistrates,  gave  no  effectual  assistance  to  the  civil  power. 
The  mob  went  on  alternately  increasing  and  decreasing  in  violence 
till  the  middle  of  the  day,  when  they  attacked  and  burned  the 
Bridewell ;  they  afterwards  released  the  prisoners  at  the  city  gaol, 
and  destroyed  the  governor's  house,  a  toll-house,  and  a  prison  at 
Lawford's-gate  without  the  city.  They  also,  during  that  day  and 
night,  robbed  and  partly  destroyed  the  Bishop's  palace,  demolished 
the  Custom  House,  and  plundered  and  burned  the  houses  on  two 
sides  of  Queen  Square.  The  defendant,  on  leaving  the  Mansion 
House  on  Sunday  morning,  went  to  the  Guildhall,  and  in  his  way 
endeavoured  to  induce  several  of  the  inhabitants  to  attend  him 
there ;  he  also  desired  other  individuals  to  exert  themselves  in  the 
same  manner.  Some  magistrates  and  other  persons  having  met 
him  at  the  Guildhall  (about  ten  o'clock),  circular  letters  were 
there  written,  and  forwarded  to  the  churchwardens  of  the  several 
parishes,  in  these  words :  "  The  magistrates  feel  it  their  duty 
earnestly  to  request  that  you  will  adopt  immediate  measures  to 
assemble  your  parishioners  in  your  church,  in  order  that  they  may 
be  formed  into  a  constabulary  force  in  aid  of  the  civil  power,  for 
the  protection  of  the  city  and  its  inhabitants ;  and  as  you  form, 
to  proceed  to  the  Guildhall  immediately.  C.  Pinney,  Mayor." 
Similar  notices  were  distributed  at  the  houses,  requesting  attend- 
ance at  the  Guildhall,  where  the  constables  were  also  ordered  to 
assemble;  and  bills,  requiring  the  co-operation  of  the  citizens 
(signed  by  the  mayor),  were  posted  about  the  town ;  it  was  also 
announced  that  the  Biot  Act  had  been  three  times  read.  Not  more 

than  two  hundred  persons  attended  at  the  Guildhall; 
[•  955]  and  no  agreement  could  be  obtained  *  in  any  plan  for 
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suppressing  the  riot.  It  was  finally  recommended,  that  those 
present  should  meet  again  at  a  later  hour,  each  bringing  with  him 
such  assistance  as  he  could  procure.  At  the  second  meeting  still 
fewer  persons  attended,  and  nothing  effectual  was  done.  A  great 
body  of  evidence  was  given  as  to  the  various  proceedings  of  this 
day  and  night,  on  the  one  hand  tending  to  show  that  the  defendant 
had  been  unduly  attentive  to  his  own  safety,  and  negligent  of 
means  in  his  power  for  the  preservation  of  the  city ;  on  the  other, 
that  he  had  conducted  himself  with  firmness  and  activity,  and  that 
all  endeavours  to  arrange  any  plan  of  resistance  to  the  mob  had  been 
defeated  by  the  misconduct  of  the  inhabitants  and  a  portion  of  the 
military.  On  Sunday  night  measures  were  taken  for  more  effec- 
tually calling  out  the  posse  comitatus,  which,  however,  was  consid- 
ered to  have  been  done  as  far  as  the  circumstances  allowed,  by  the 
circulation  of  notices  in  the  morning.  The  city  was  divided  into 
thirty  districts,  and  an  under-sheriff  deputed  for  each,  with  written 
instructions  for  collecting  and  embodying  the  Jnhabitants.  No 
proceeding  of  this  kind  was  remembered  to  have  taken  place  in 
Bristol  before,  and  the  making  out  of  appointments  and  instruc- 
tions, with  other  preparations,  occupied  the  under-sheriff  and  other 
gentlemen  during  four  or  five  hours  of  Sunday  evening.  On  the 
following  morning  a  force  was  raised  by  these  means,  the  inhab- 
itants having  then  become  more  generally  willing  to  assist  the 
magistrates,  in  consequence  of  the  mischief  that  had  occurred,  and 
was  still  threatened,  to  private  as  well  as  public  property.  A  rein- 
forcement of  troops  also  arrived.  The  commanding  oflBcer,  Major 
Beckwith,  went  to  the  council-house,  where  the  defendant 
was  with  several  other  magistrates,  *  and  said  that  he  [*  956] 
would  presently  restore  order,  but  requested  that  one  or 
two  magistrates  would  accompany  him  on  horseback.  They 
all  refused  to  do  so,  alleging  various  reasons  when  individually 
called  upon,  as  that  they  did  not  know  how  to  ride,  and  that  their 
going  with  Major  Beckwith  would  expose  them  to  unpopularity 
and  endanger  their  property.  He  then  required  a  written  au- 
thority from  the  magistrates,  to  take  such  measures  as  might 
be  expedient,  and  the  following  note  was  given  to  him,  dated 
"Council-house,  Bristol,  October  31st,  1831," and  signed  "  C.Pinney, 
Mayor : "  "  Sir,  —  You  are  hereby  authorised  to  disperse  any  mob 
which  may  assemble  in  this  city  in  a  riotous  or  tumultuous  manner, 
in  disturbance  of  the  public  peace."  Major  Beckwith  then  made 
VOL.  xxin.  —  9 
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several  charges  upon  the  mob  with  his  troops,  and  suppressed  the 
riot^ 

LiTTLEDALE,  J.,  on  Thursday,  November  1st,  summed  up  the  case. 
He  stated  that  there  was  no  doubt  in  point  of  law,  that  a  public 
officer  guilty  of  a  criminal  neglect  in  the  discharge  of  his  duty  was 
liable  to  an  indictment  or  information  ;  but  he  added,  that  the  only 
instance  he  was  aware  of  in  which  such  an  information  as  this  had 
been  prosecuted,  was  the  case  of  Mr.  Kennett,  who  was  lord  mayor 
of  London  during  the  riots  in  1780,  and  who  was  tried  before  Lord 
Mansfield  at  Nisi  Prius  at  Guildhall  He  was  charged  with 
specific  offences  (with  not  reading  the  Riot  Act,  and  with  releasing 
some  prisoners),  as  well  as  with  general  neglect  of  duty ; 
[*  957]  *  whereas  the  present  information  only  imputed  general 
misconduct,  and  that  extending  over  a  part  of  three  days : 
a  more  attentive  consideration  would  therefore  be  requisite  on  the 
part  of  the  jury.  The  learned  Judge  then,  shortly  stated  the  history 
of  the  riot,  and  the  substance  of  the  information,  and  went  on  to 
observe  that  a  party  intrusted  with  the  duty  of  putting  down  a 
riot,  whether  by  virtue  of  an  office  of  his  own  seeking  (as  in  the 
ordinary  case  of  a  magistrate),  or  imposed  upon  him  (as  in  that  of 
a  constable),  was  bound  to  hit  the  exact  line  between  excess  and 
failure  of  duty,  and  that  the  difficulty  of  so  doing,  though  it  might 
be  some  ground  for  a  lenient  consideration  of  his  conduct  on  the 
part  of  the  jury,  was  no  legal  defence  to  a  chaige  like  the  present. 
Nor  could  a  party  so  charged  excuse  himself  on  the  mere  ground 
of  honest  intention  :  he  might  omit  acting  to  the  extent  of  his  duty 
from  a  perfectly  good  feeling,  and  that  might  be  considered  in  ap- 
portioning punishment;  but  the  question  for  a  jury  must  be, 
whether  or  not  he  had  done  what  his  duty  in  point  of  law  required. 
The  subject  of  inquiry  therefore  in  the  present  case  would  be, 
"  Has  the  defendant  done  all  that  he  knew  was  in  his  power  to 
suppress  the  riots,  that  could  reasonably  be  expected  from  a  man 
of  honesty  and  of  ordinary  prudence,  firmness,  and  activity,  under 
the  circumstances  in  which  he  was  placed  ? "  Honesty  of  intention, 
though  not  of  itself  sufficient  to  exculpate,  would  form  an  ingredient 

1  The  above  statement,  though  not  a  Justice  Littledalb's  snxnming  np.    The 

complete  outline  of  the  case,  wiU  show  whole  trial   has  been   lately  pablished, 

the  bearing  of  such  observations  as  it  has  from  Mr.  Garnej's  short-hand  note, 
been  thought  desirable  to  select  from  Mr. 
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in  the  case,  to  be  taken  into  consideration.  The  learned  Judge  then 
stated,  as  the  two  points  upon  which  this  inquiry  would  turn, 
whether  the  defendant  used  those  means  which  the  law  requires, 
to  assemble  a  sufficient  force  for  suppressing  the  riot  and 
preventing  the  mischief  which  occurred  ?  *  and  whether  he  [*  958] 
made  such  use  of  the  force  which  was  obtained,  and  also  of 
his  own  personal  exertion,  to  prevent  mischief,  as  might  reasonably 
have  been  expected  from  a  firm  and  honest  man  ? 

The  learned  Judge  then  went  over  the  facts,  examining  them 
with  reference  to  these  questions ;  and  he  stated  that,  to  convict 
the  defendant,  they  must  all  be  agreed  that  he  had  failed  in  his 
duty  on  some  one  particular  point ;  it  was  not  sufficient,  if  part  of 
the  jury  thought  him  wrong  in  one  instance,  and  part  in  another. 
He  observed  that  the  defendant  during  a  great  part  of  the  transac- 
tions had  been  guided  by  the  suggestions  of  a  military  officer. 
Major  Mackworth,  and  of  the  town  clerk,  Mr.  Serjeant  Ludlow ; 
and  it  was  a  circumstance  in  his  favour  that  he  had  acted  on  the 
best  military  and  best  legal  advice  that  could  be  obtained,  although 
such  advice  could  not  shelter  him  if  he  had  acted  incorrectly  in 
point  of  law.  With  respect  to  the  charge  of  not  providing  sufficient 
force  beforehand,  he  observed  that  the  case  must  be  considered  as 
it  presented  itself  to  the  defendant  at  the  time,  and  not  as  if  he 
could  have  foreseen  the  extent  of  calamity  which  resulted  from  the 
removal  of  part  of  the  military  and  from  other  circumstances,  in 
which  case  he  might  have  been  expected  to  make  what,  in  a  diflfer- 
ent  state  of  things,  would  have  been  an  over-exertion.   It  had  been 
made  a  charge  that  on  the  first  day  of  the  riot  the  defendant  did  not 
head  the  special  constables,  but  that  was  not,  in  point  of  law,  any 
part  of  his  duty ;  they  were  headed  by  the  chief  constables  of  the 
wards,  whose  duty  it  was,  and  who  were  more  fitted  for  it.     The 
defendant  gave  directions  for  them  to  act ;  and  after  having  ha- 
rangued the  people  (in  doing  which  his  life  was  exposed  to 
danger)  *  he  remained  in  the  Mansion  House,  where  commu-  [*  959] 
nication  might  be  had  with  him  if  necessary.     It  was  also 
stated  in  the  indictment  that  he  did  not  "  organise  "  the  special 
constables  (a  new  term  in  law  language,  probably  substitut.ed  for 
the  more  usual  term  "  array  "),  but  neither  was  this  any  part  of  the 
duty  of  the  mayor ;  it  belonged  rather  to  the  chief  constables    and 
the  constables  were  in  fact  marshalled  by  Major  Mackworth,  who, 
as  a  military  officer,  was  most  competent  to  this  kind  of  duty. 
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tells  them  to  form  themselves  into  bodies,  and  come,  when  so 
formed,  to  an  appointed  place.  If  they  had  attended,  the  occur- 
rences of  that  day  might  have  been  different  Was  this,  then,  a 
reasonable  warning  on  the  part  of  the  mayor  ?  If  it  was,  he  has 
done  aU  that  lay  in  his  power,  provided  he  gave  the  warning  in 
sufficient  time. 

Upon  this  point,  the  learned  Judge  observed  that  the  riot  had,  to 
all  appearance,  ended  on  the  Saturday  night,  and  that,  upon  its  re- 
newal on  Sunday,  the  defendant  took  the  most  expeditious  course 
the  occasion  allowed  to  summon  the  inhabitants.  He  then  pointed 
out  the  various  causes  (as  the  scanty  attendance  of  the  inhabitants 
in  pursuance  of  the  mayor's  requisition,  the  differences  of  opinion 
among  those  who  came,  and  the  party  feeling  prevalent  in  the  city) 
which  frustrated  the  endeavours  made  to  obtain  a  general  co-opera- 
tion against  the  rioters. 

He  observed,  that  a  proposal  to  call  out  the  posse  eomUatus  had 
been  made  on  the  Saturday  night,  but  not  to  the  defendant.  On 
the  Sunday  night,  however,  it  was  acted  upon,  and  every  exertion 
used ;  precepts  were  issued  and  summonses  were  sent,  but  the 
posse  eomitattis  could  not  be  called  out  in  a  moment;  the  mere 
arrangement  for  issuing  those  precepts  took  four  or  five  hours. 
Though  the  posse  comitatus  may  be  called  out  by  a  justice,  it  is 
generally  done  by  the  sheriff;  and  in  this  case  the  under- 
[*  963]  sheriff  says  that  no  such  proceeding  *  ever  took  place  in 
Bristol  to  his  knowledge,  and  he  never  knew  of  it  anywhere 
else.  It  would  therefore  be  too  much  to  impute  a  criminal  neglect 
of  duty  to  the  mayor,  because  he  did  not  adopt  a  course  which  must 
have  been  attended  with  so  much  delay.  Besides  which,  the  call- 
ing out  of  the  posse  comitatus  is  only  giving  notice  to  all  the  King's 
subjects  to  attend ;  and  aU  are  bound  to  attend  the  notice  of  the 
magistrate,  as  well  as  to  attend  upon  the  posse  comitatus,  therefore 
the  warning  given  by  the  mayor,  which  has  been  already  adverted 
to,  was  doing  the  same  thing  as  raising  the  posse  comitatus,  only 
that  the  making  out  of  precepts,  and  other  formalities,  were  not 
gone  through.  After  commenting  on  some  other  facts  of  the  case, 
the  learned  Judge  continued  as  follows :  — 

Another  charge  against  the  defendant  is,  that  upon  being  required 
to  ride  with  Major  Beckwith  he  did  not  do  so.  In  my  opinion  he 
was  not  bound  to  do  so  in  point  of  law.  I  do  not  apprehend  it  to 
be  the  duty  of  a  justice  of  peace  to  ride  along  and  charge  with  the 
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military.  A  military  officer  may  act  without  the  authority  of  the 
magistrate  if  he  chooses  to  take  the  responsibility ;  but  although 
that  is  the  strict  law,  there  are  few  military  men  who  will  take 
upon  themselves  so  to  do,  except  on  the  most  pressing  occasions. 
Where  it  is  likely  to  be  attended  with  a  great  destruction  of  life,  a 
man,  generally  speaking,  is  unwilling  to  act  without  a  magistrate's 
authority ;  but  that  authority  need  not  be  given  by  his  presence. 
In  this  case  the  mayor  did  give  his  authority  to  act :  the  order  has 
been  read  in  evidence ;  and  he  was  not  bound  in  law  to  ride  with 
the  soldiers,  more  particularly  on  such  an  occasion  as  this, 
when  his  presence  elsewhere  might  be  required  *  to  give  [*  964] 
general  directions.  If  he  was  bound  to  make  one  charge  he 
ought  to  have  made  as  many  other  charges  as  the  soldiers  made. 
It  is  not  in  evidence  that  the  mayor  was  able  to  ride,  or  at  least  in 
the  habit  of  doing  so ;  and  to  charge  with  soldiers  it  is  not  only 
necessary  to  ride,  but  to  ride  in  the  same  manner  as  they  do ;  other- 
wise it  is  probable  the  person  would  soon  be  unhorsed,  and  would 
do  more  harm  than  good ;  besides  that,  if  the  mob  were  disposed  to 
resist,  a  man  who  appeared  in  plain  clothes  leading  the  military 
would  be  soon  selected  and  destroyed.  I  do  not  apprehend  that  it 
is  any  part  of  the  duty  of  a  person  who  has  to  give  general  direc- 
tions, to  expose  himself  to  all  kinds  of  personal  danger.  The  gen- 
eral commanding  an  army  does  not  ordinarily  do  so,  and  I  can  see  no 
reason  why  a  magistrate  should.  A  case  may  be  conceived  where 
it  might  be  prudent,  but  here  no  necessity  for  it  has  been  shown. 

With  respect  to  the  conversation  related  by  Major  Beckwith,  in 
which  the  defendant  and  some  of  the  magistrates  excused  them- 
selves from  riding  with  the  military,  by  saying  that  it  would  render 
them  unpopular,  and  endanger  their  property,  the  learned  Judge 
observed  that  if  there  had  been  a  failure  in  duty  established,  these 
words  would  deserve  consideration  as  showing  the  qiw  animo,  and 
as  proving  that  the  parties  were  influenced,  in  such  neglect,  by  the 
desire  of  saving  their  property ;  but  unless  there  had  been  such 
failure  in  duty,  no  question  could  arise  upon  the  words ;  and  it 
appeared  that  on  the  occasion  when  they  were  used,  the  defendant 
gave  Major  Beckwith  a  written  authority,  which  was  all  he  was  at 
that  time  bound  to  do. 

The  learned  Judge,  in   the   course  of   his   summing   up,  ad- 
verted to  many  other  heads  of  charge  against  the  defend- 
ant, *  of  which  it  is  only  necessary  to  notice  the.  folio  wing.  [*  965] 
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It  was  alleged  that  at  the  first  meetiDg  on  Sunday  the  defend- 
ant was  requested  to  furnish  fire-arms  to  some  of  the  persons 
who  attended,  and  that  he  refused.  To  this  the  answer  was,  that 
although  he  would  have  been  justified  by  law  in  doing  so,  it 
appeared  by  the  evidence  of  a  military  officer  that  such  a  course 
would  have  been  highly  imprudent :  he  was  not  therefore  blame- 
able  for  avoiding  it.  It  was  also  suggested  that  the  defendant 
ought  to  have  called  out  the  Chelsea  pensioners,  of  whom  there 
were  many  in  and  about  the  city ;  and  that  on  the  Sunday  morn- 
ing there  was  a  considerable  body  of  gentlemen  at  the  Commercial 
Eooms  in  Bristol,  whom  the  defendant  should  have  summoned  to 
attend  him,  but  did  not.  To  these  objections,  one  answer  (among 
others  founded  on  the  state  of  facts  at  the  times  referred  to)  was, 
that  if  the  defendant  had  given  warning  to  the  King's  subjects  gen- 
erally, as  the  law  required,  to  attend  him,  he  was  not  chargeable 
with  an  offence  in  not  having,  in  some  particular  respect,  gone  be- 
yond the  general  line  of  his  duty  to  obtain  such  attendance.  It 
was  also  objected  that  the  defendant  did  not  keep  a  sufficient  force 
to  act  together  as  occasion  might  require  ;  but  this  was  no  part  of 
the  duty  of  a  justice,  and  was  a  precaution  rather  to  be  expected 
from  a  military  officer  than  a  magistrate,  who  is  not  accustomed  to 
provide  for  such  occasions  as  that  of  a  riot  going  on  in  several 
places  at  the  same  time.  Besides,  it  did  not  appear  that  the 
defendant  could  have  obtained  such  a  force. 

The  learned  Judge  finally  restated  to  the  jury  the  two  questions 

put  to  them  in  the  former  part  of  his  charge,  and  directed 
[*  966]  them,  if  they  thought  there  had  *  been  criminal  neglect,  to 

find  the  defendant  guilty ;  if  not,  to  acquit  him. 

Parke,  J.,  and  Taunton,  J.,  declined  adding  any  observation. 

The  jury  acquitted  the  defendant 

Counsel  for  the  Crown,  the  Attorney  and  Solicitor-General, 
Wilde,  Serjt,  Coleridge,  Serjt,  Shepherd,  and  Wightman.  For  the 
defendant.  Sir  James  Scarlett,  Campbell,  Ludlow,  Serjt.,  and  Follett 

ENGLISH  NOTES. 

The  learned  reporters  add  a  note  to  the  latter  of  the  above  cases^  as 
follows:  — 

"  With  respect  to  the  power  of  one  or  more  justices  in  suppressing 
riots,  see  Burn's  Justice,  Riot,  VI.  VII.  (26th  ed.),  and  the  books 
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there  cited,  particularly  Hawk.  P.  C.  book  i.  c.  65.  As  to  the  authority 
of  private  persons  to  act  in  suppressing  a  riot  or  affray,  whether  as 
assistants  to  the  justices  or  peace-officers,  or  of  their  own  accord, 
if  necessary,  see  Popham's  Rep.  121 ;  2  Inst.  52;  Foster's  P.  C.  309 ; 

1  East's  P.  C.  297,  304  ;  Burn's  Justice,  Riot,  IV. 

"  '  If  there  be  a  riot  or  breach  of  the  peace  in  the  presence  of  one  or 
more  justices,  they  may  arrest  the  rioters  themselves,  or  command  any 
officers  or  others  by  word  of  mouth,  without  warrant,  to  arrest  them, 
and  they  may,  by  virtue  thereof,  flagrante  criminej  arrest  them  in 
the  absence  of  the  justice,  by  the  true  meaning  of  the  statute  of  34 
Edw.  III.  c.  1,  and  13  Hen.  IV.  c.  7,  quod  vide  adjudged,  14  Hen. 
VII.  c.  9,  s.  10.'  Hale's  P.  C.  Part  II.  c.  13,  p.  114.  The  case  re- 
ferred to  is  Sir  Thomas  Green's,  particularly  the  judgment  of  Fineux, 
C.  J.  And  see,  as  to  this  case,  Lambard's  Eirenarcha,  b.  2,  c.  5,  pp. 
185-187. 

*' As  to  the  power  and  dut}'  of  private  persons  witnessing  a  felony, 
to  endeavour  to  prevent  it,  and  apprehend  the  felon,  and  the  penalty 
incurred  by  neglecting  to  do  so,'  see,  among  other  authorities,  Hale's 
P.  C.  Part  I.  pp.  587,  588,  Part  II.  pp.  75,  76;   Handcock  v.  Baker^ 

2  B.  &  P.  260 ;  Hawk.  P.  C.  book  ii.  c.  12,  v.  19 ;  Burn's  Justice, 
Arrest,  III.  5. 

"  The  law  on  several  of  the  above  subjects,  and  on  the  employment 
of  the  military  in  cases  of  disturbances,  is  very  fully  discussed  by  Lord 
Mansfield  and  Lord  Thurlow,  in  the  debates  arising  out  of  the 
riots  in  1780.  Parliamentary  History,  vol.  xxi.  pp.  694,  736.  See 
also  the  opinion  of  Mr.  Law,  Burn's  Justice,  Riot,  II.  note  (a),  23rd 
edition." 

The  charge  given  by  Lord  Chief  Justice  Tindal  to  the  Bristol  Grand 
Jury  on  the  Special  Commission  on  2nd  January,  1832,  has  been  fre- 
quently quoted  ;  and  though  such  a  charge  is  not  in  itself  strictly  of 
judicial  authority,  it  has  been  cited  as  laying  down  what  is  undoubted 
law  in  England,  in  the  judgment  of  a  strong  Court,  delivered  in  the 
Exchequer  Chamber  by  Willes,  J.,  in  the  case  of  Phillips  y.  Eyre 
(1870),  L.  R.  6  Q.  B.  1,  40  L.  J.  Q.  B.  28,  22  L.  T.  869,  10  B.  &  S. 
1004,  depending  on  a  Colonial  Act  of  Indemnity  for  acts  done  in  the 
suppression  of  a  rebellion  in  the  Island  of  Jamaica.  The  following  is 
the  passage  referred  to  :  "  By  the  common  law,  every  private  person 
may  lawfully  endeavour,  of  his  own  authority,  and  without  any  warrant 
or  sanction  of  the  magistrate,  to  suppress  a  riot  by  every  means  in  his 
power.  He  may  disperse,  or  assist  in  dispersing,  those  who  are  as- 
sembled ;  he  may  stay  those  who  are  engaged  in  it  from  executing 
their  purpose  ;  he  may  stop  and  prevent  others  whom  he  shall  see 
coming  up,  from  joining  the  rest ;  and  not  only  has  he  the  authority^ 
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but  it  is  his  bounden  duty,  as  a  good  subject  of  the  King,  to  perform 
this  to  the  utmost  of  his  ability.  If  the  riot  be  general  and  dangerous, 
he  may  arm  himself  against  the  evil-doers  to  keep  the  peace.  Such 
was  the  opinion  of  all  the  Judges  of  £ngland  in  the  time  of  Queen 
Elizabeth,  in  a  case  called  The  Case  of  Arms  (Popham's  Rep.  121)^ 
although  the  Judges  add,  '  that  it  would  be  more  discreet  for  every  one 
in  such  a  case  to  attend  and  be  assistant  to  the  justices,  sheriffs,  or 
other  ministers  of  the  King  in  doing  this.'  It  would  undoubtedly  be 
more  advisable  so -to  do;  for  the  presence  and  authority  of  the  magis- 
trate would  restrain  the  proceeding  to  such  extremities  until  the  danger 
was  sufficiently  immediate,  or  until  some  felony  was  either  committed 
or  could  not  be  prevented  without  recourse  to  arms  ;  and  at  all  events, 
the  assistance  given  by  men  who  act  in  subordination  and  concert 
with  the  civil  magistrate  will  be  more  effectual  to  attain  the  object 
proposed  than  any  effects,  however  well  intended,  of  separated  and  dis- 
united individuals.  But  if  the  occasion  demands  immediate  action, 
and  no  opportunity  is  given  for  procuring  the  advice  or  sanction  of  the 
magistrate,  it  is  the  duty  of  every  subject  to  act  for  himself  and  upon 
his  own  responsibility  in  suppressing  a  riotous  and  tumultuous  as- 
sembly ;  and  he  may  be  assured  that  whatever  is  honestly  done  by  him 
in  the  execution  of  that  object  will  be  supported  and  justified  by  the 
common  law/' 

See  also  sources  of  the  law  referred  to  in  Sir  F.  Pollock's  Preface  to 
the  Reviflftd  Reports,  Vol.  37,  p.  vii. 

The  remedy  formerly  given  against  the  hundred  for  demolishing  or 
beginning  to  demolish  a  house,  &c.,  under  sect.  6  of  the  Riot  Act 
(1  Geo.  I.  St.  2,  c.  5)  was  held  not  to  apply  unless  the  rioters  were 
guilty  of  felony  within  that  Act.  Eeid  v.  Clarke  (1798),  7  T.  R.  496, 
4  R.  R.  595.  Nor  did  the  remedy  extend  to  the  destruction  of  goods 
within  the  house.  Burrows  v.  Wright  (1801),  1  East,  615,  6  R.  R.  351. 
The  provisions  of  the  Act  here  referred  to  were  repealed  by  7  &  8 
Geo.  IV.  c.  27 ;  but  were  in  substance  re-enacted  by  7  &  8  Geo.  IV.  c.  81, 
s.  2.  This  last  Act  was  again  repealed  by  the  Riot  (Damages)  Act, 
1886  (49  &  50  Vict.  c.  38),  which  gives  a  more  extended  remedy  by 
compensation  out  of  the  police  rate  of  the  district  for  a  house,  &c., 
injured  or  destroyed,  or  the  property  therein  injured,  stolen,  or  de- 
stroyed, by  rioters. 

AMERICAN  NOTES. 

At  common  law  the  offence  of  a  riot  could  not  be  committed  by  less  than 
three  persons,  and  this  is  usually  followed  in  the  State  statutes ;  but  by  some,  as 
by  the  Criminal  Code  of  Illinois,  s.  249,  and  the  Penal  Code  of  Georgia  (of  1895, 
s.  354),  it  may  be  committed  by  two.     See  Green  v.  Stale  (Greorgia),  35  South- 
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eastern  Rep.  97;  B<^tut  v.  State,  id.  658.  Pe(>pU  v.  Most^  128  New  York, 
108;  State  v.  Bailey,  3  Blackford  (Indiana),  209;  State  v.  Bussdl,  45  New 
Hampshire,  83 ;  Cammontoealth  v.  Jenkins,  Thacher's  Criminal  Cases,  118, 
121;  State  y.  A  era,  2  Indiana  Appeals,  384;  Lamhert  v.  People,  34  Illi- 
nois Appeals,  637.  Noise  and  tumultuous  behavior  do  not  alone  constitute  a 
riot  when  there  is  no  violence.  Barron  v.  State,  74  Georgia,  838 ;  see  Fisher 
V.  Stale,  78  id.  258.  But  when  persons  act  in  a  violent  and  tumultuous  man- 
ner, the  offence  is  complete,  though  the  act  done  by  them,  or  their  meeting 
together,  was  not  in  itself  unlawful.  Solomon  v.  Kingston,  24  Hun  (New 
York),  562 ;  State  v.  Snow,  18  Maine,  346  ;  Comes  v.  State,  28  Georgia,  192 ; 
Sanders  v.  State,  60  id.  126;  Riley  v.  People,  29  Dlinois  Appeals,  139.  A  riot 
is  a  single  offence,  which  may  be  perpetrated  by  doing  an  unlawful  act  of 
violence,  or  any  other  act,  in  a  violent  and  tumultuous  manner.  Jacobs  v. 
State,  20  Geoi^o,  889,  841.  There  must,  in  ite  commission,  be  the  joint 
action  of  two  or  more  persons.  Dixon  v.  State,  105  Georg^  787 ;  Tripp  v. 
State  (Georgia),  34  Southeastern  Rep.  1021.  There  must  also  be  a  common 
intent ;  and  if  two  persons  merely  engage  in  a  fight  with  each  other,  it  is  not 
a  riot.  Aron  v.  Wausau,  98  Wisconsin,  592;  Pnnce  v.  State,  80  Georgia,  27 ; 
Stafford  v.  State,  93  id.  207.  Such  common  intent  may  exist,  either  at  the 
time  of  their  assembling,  or  be  formed  with  the  agreement  of  mutual  assist- 
ance after  they  have  assembled.  State  v.  Kempf,  26  Missouri,  429;  State  v. 
Snow,  18  Maine,  346. 

An  unlawful  assembly  is  a  necessary  element  in  a  riot.  State  v.  Hughes, 
72  North  Carolina,  25.  The  definition  of  the  common-law  offence  of  an  un- 
lawful assembly,  given  in  1  Russell  on  Crimes,  275,  as  being  a  disturbance  of 
the  peace  by  persons  assembled  together  with  an  intention  to  do  a  thing 
which,  if  executed,  would  make  them  rioters,  but  neither  executing  it  nor 
making  a  motion  towards  ite  execution,  was  accepted  by  the  New  York  Court 
of  Appeals  in  People  v.  Most,  128  New  York,  108.  See  State  y.  Bailey, 
3  Blackford  (Indiana),  209;  Follis  v.  State,  37  Texas  Criminal  Reports,  535; 
Blacktoeli  v.  State,  30  id.  672;  Holman  v.  State  (Texas  Criminal  Appeals),  51 
Southwestern  Rep.  379;  Reg.  v.  Clarkson,  66  L.  T.  N.  S.  297;  State  v.  Johnson, 
89  Iowa,  594;  Vickshurgy,  Briggs,  102  Michigan,  551.  That  conspiracy  is  also 
an  element  in  a  riot,  see  Bishop  on  Criminal  Law,  ss.  180,  189,  534,  1257. 

An  international  association  with  numerous  members  may  in  law  amount 
to  a  conspiracy  when  it  aims  at  social  revolution,  and  if  by  the  spoken  words 
of  ite  representetives,  or  articles  in  ite  own  newspapers,  it  incites  a  public 
disturbance  resulting  in  the  throwing  of  bombs,  drilling  with  weapons,  and 
attacks  upon  the  police  of  a  city,  all  members  participating  therein  or  inciting 
thereto  are  parties  to  a  riot.  Spies  v.  People,  122  Ulinois,  1 ;  affirmed  on 
writ  of  error  in  Spies  v.  Illinois,  123  United  Stetes,  131.  See  State  v.  Johnson, 
43  South  Carolina,  123 ;  Belly.  Mallary,  61  Illinois,  167.  In  the  *<  Homestead 
Case/'  an  organized  riot  growing  out  of  the  differences  in  1892,  at  the  town 
of  Homestead,  Pennsylvania,  between  the  Carnegie  Steel  Company  and  ite 
employees.  Chief  Justice  Paxton  said  in  the  course  of  his  charge  to  the  grand 
jury:  **  A  mere  mob,  collected  upon  the  impulse  of  the  moment,  without  any 
definite  object  beyond  the  gratification  of  ite  sudden  passions,  does  not  commit 
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treason,  although  it  destroys  property  and  takes  human  life.  But  when  a 
large  number  of  men  arm  and  organize  themselves  by  divisions  and  companies, 
appoint  officers,  and  engage  in  a  common  purpose  to  defy  the  law,  to  resist  its 
officers,  and  to  deprive  any  portion  of  their  fellow-citizens  of  the  rights  to 
which  they  are  entitled  under  the  Constitution  and  laws,  it  is  a  levying  of  war 
against  tlie  State,  and  the  offence  is  treason.  Every  member  of  such  usurped 
government,  whether  it  be  an  advisory  committee,  or  by  whatever  name  called, 
who  has  participated  in  such  usurpation,  who  has  joined  in  a  common  purpose 
of  resistance  to  the  law  and  the  denial  of  the  rights  of  other  citizens,  has  com- 
mitted treason  against  the  State.  While  the  gravamen  of  this  offence  is  the 
design  of  overturning  the  government  of  the  State,  such  intention  need  not 
extend  to  every  portion  of  its  territoiy.  Jt  is  sufficient  if  it  be  to  overturn  it 
in  a  pai'ticular  locality,  and  such  intent  may  be  inferred  from  the  acts  com- 
mitted. .  .  .  Aliens  domiciled  within  the  State,  and  who  enjoy  its  protection, 
owe  temporary  allegiance  to  it,  and  are  amenable  for  treason."  38  Internal 
Revenue  Record,  374,  375. 

As  to  international  liability  for  mob  violence,  as  upon  the  claim  of  Italy 
for  the  lynching  of  the  Italians  at  New  Orleans  in  1891,  and  the  demand 
recently  made  by  the  United  States  upon  Turkey  for  injuries  inflicted  upon 
American  citizens,  and  the  pillage  and  destruction  of  missionary  property  in 
the  realm  of  the  Sultan,  see  34  American  Law  Review,  709. 

In  its  nature  a  riot  is  a  joint  offence  for  which  one  person  alone  cannot  be 
indicted;  and  where,  by  statute  or  otherwise,  joint  offences  can  be  tried 
separately,  the  acquittal  of  one  of  such  an  offence,  which  two  only  can  com- 
mit, does  not  acquit  the  defendant  not  tried.  Rachels  v.  State,  51  Georgia, 
374 ;  Robinson  v.  Slate,  84  id.  674,  680.  Under  an  indictment  charging  in  a 
single  count  a  riot  and  an  assault  committed  riotously,  the  defendant  may  be 
convicted  of  a  simple  assault.     Commonwealth  v.  Hall,  142  Massachusetts,  454. 

As  to  the  private  right  of  resistance  to  a  riotous  attack,  see  Patten  v.  People, 
18  Michigan,  314;  Higgins  v.  Minaghan,  78  Wisconsin,  602;  Dale  County  y, 
Gunter,  46  Alabama,  118;  State  v.  Campbell,  107  Korth  Carolina,  948;  State  v. 
Adams,  78  Iowa,  292. 

When  life  or  property  is  destroyed  in  a  riot,  there  was  probably  no  right 
at  common  law  to  recover  damages  therefor  from  the  county  or  municipality 
in  which  the  riot  occurred,  however  negligent  its  officials  may  have  been. 
See  Allegheny  County  v.  Gibson,  90  Pennsylvania  State,  397,  404  ;  New  Orleans 
V.  Abbngnato,  23  United  States  Appeals  Reports,  533 ;  Campbell  y.  Montgomery, 
53  Alabama,  527  ;  Baltimore  y.  Pou/^wey,  25  Maryland,  107;  2  Dillon  on  Mu- 
nicipal Corporations  (4th  ed.),  s.  959.  But,  under  the  ancient  statutes  of 
England,  such  a  right  of  action  is  based  upon  a  policy  which  is  coeval  with 
the  laws  of  that  country,  and  is  one  which,  having  been  constantly  and  gener- 
ally followed  in  the  State  statutes  in  America,  is  held  to  clearly  fall  within  the 
general  powers  of  their  Legislatures.  See  Darlington  v.  New  York,  31  New 
York,  164,  188;  Atchison  v.  Twine,  9  Kansas,  350,  356;  PAinsylvania  Co.  v. 
Chicago,  81  Federal  Rep.  317.  Respecting  such  statutes  and  the  right  to 
recover  thereunder,  see  Ibid. ;  Brightman  v.  Bristol,  65  Maine,  426;  Clark  Thread 
Co.  V.  Freeholders  of  Hudson,  54  New  Jersey  Law,  265 ;  Solomon  v.  Kingston^ 
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24  Hun  (N.  Y.),  582;  Comitez  v.  Parkerson,  50  Federal  Rep.  170;  Dale 
County  V.  Gunter,  46  Alabama,  118.  Under  the  California  Statute  of  1888, 
upon  this  subject,  the  person  injured  could  not  recover  if  he  did  not  use  rea- 
sonable diligence  to  notify  the  mayor  or  sheriff  of  the  threatened  riot  and 
danger,  or  if  he  instigated  or  took  part  in  the  riot  Wing  Chung  v.  Los 
Angeles^  47  California,  531. 


EIVER.  — RIPARIAN  OWNER. 

[And  see  Nos.  10-13  of  **  Easbmbnts/'  and  notes,  10  R.  C.  179-245.] 

No.  1.— LYON  V.  FISHMONGERS'  COMPANY  AND  CON- 
SEEVATORS  OF  THE  RIVER  THAMES. 

(H.  L.  1876.) 

RULE. 

A  RIPARIAN  owner  on  the  bank  of  a  navigable  and  tidal 
river  has,  besides  the  right  of  navigation  which  he  enjoys 
as  one  of  the  public,  the  right  as  a  riparian  owner  to  ac- 
cess from  the  stream  to  his  own  land,  and  vice  versa^  in  the 
same  way  as  if  the  river  were  non-tidal  and  not  navigable. 

Lyon  V.  FiBlimoiigers*  Company  and  Conservators  of  the  River 

Thames. 

1  App.  Gas.  662-685  (s.  c.  46  L.  J.  Ch.  68;  35  L.  T.  569;  25  W.  R.  165). 

River.  —  Riparian  Proprietor,  —  Thames  Conservancy  Act  (20  5*  21  Vict  [662] 

c.  cxlvii,). 

By  the  Thames  Conservancy  Act  (20  &  21  Vict.  o.  cxlvii.),  s.  liii.,  the 
Conservators  appointed  under  that  Act  have  a  power  to  grant  a  licence  to  a 
riparian  proprietor  to  make  an  embankment  in  front  of  his  own  land  abutting 
on  the  river,  but  though  such  licence  might  be  the  owner's  justification  so  far 
as  the  public  right  of  navigation  was  concerned,  it  would  not  authorise  a 
licensee,  being  a  riparian  owner,  to  embank  in  front  of  his  own  land  so  as  in- 
juriously to  affect  the  land  of  another  riparian  owner. 

The  right  of  navigating  a  tidal  river  is  common  to  the  subjects  of  the  realm, 
but  it  may  be  connected  with  a  right  to  the  exclusive  access  to  particular  land 
on  the  bank  of  the  river,  and  the  latter  is  a  private  right  to  the  enjoyment  of 
the  land,  the  invasion  of  which  may  form  the  ground  for  an  action  for  dam- 
agesy  or  for  an  injunction.  It  comes,  therefore,  within  the  operation  of  the 
saving  clause  (sect,  ckxix.)  of  the  Thames  Conservancy  Act. 
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The  right  of  a  riparian  owner  to  the  use  of  the  stream  does  not  depend  on 
the  ownership  of  the  soil  of  the  stream. 

The  power  granted  to  the  Conservators  under  the  53rd  section  of  the  20  &  21 
Vict.  c.  cxlvii.,  is  qualified  and  restricted  by  the  provisions  of  the  179th  section. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices 
which  had  (except  as  to  one  point,  upon  costs)  reversed  a  previous 
decision  of  Vice- Chancellor  Malins. 

The  appellant  was  the  owner  of  certain  freehold  land  and  build- 
ings on  the  north  bank  of  the  Thames,  known  as  Lyon's  Wharf, 
the  whole  of  the  southern  side  of  which  fronted  the  river.  At  the 
western  extremity  of  this  frontage  there  was  an  inlet  which  ex- 
tended about  forty  feet  to  the  northward,  and  formed  the  western 
boundary  of  the  appellant's  property.  At  the  bottom  of  this  inlet 
stood  a  wharf  belonging  to  the  Fishmongers'  Company,  commonly 
known  as  Winckworth's  Wharf.  The  water  of  this  inlet,  bounding 
the  appellant's  property  to  the  west,  and  running  up  to 
[*  663]  the  main  *  river  on  the  south,  was  called  Winckworth's 
Hole.  This  inlet  extended  westward  in  front  of  the 
property  belonging  to  the  Fishmongers'  Company,  to  a  place 
called  Broken  Wharf,  and  thus  the  appellant's  property  enjoyed 
the  advantage  of  a  double  river  frontage;  to  the  south,  on  the 
main  line  of  the  river,  to  the  west,  on  Winckworth's  Hole,  at  the 
side.  It  was  alleged  that  for  an  indefinite  period  of  time  both 
these  means  of  communicating  with  the  river  had  been  enjoyed 
by  the  occupiers  of  Lyon's  Wharf.  On  the  west  side  there  had 
been  steps  down  to  the  water  from  a  door,  and  there  had  been 
windows  above  the  door,  and  there  were  piles  in  a  line  with  the 
south  front,  behind  which  barges,  conveying  goods  to  the  west- 
ern side  of  the  appellant's  warehouse,  could  be  conveniently  and 
safely  moored.  All  these  advantages  had  been  in  constant  use  by 
the  appellant's  tenants. 

In  the  year  1857,  an  Act  called  the  Thames  Conservancy  Act 
was  passed,  by  which  a  body  called  the  Conservators  of  the 
Thames  was  constituted.  The  Section  liii.  of  that  Act  was  in 
these  terms :  "  It  shall  be  lawful  for  the  Conservators  to  grant  to 
the  owner  or  occupier  of  any  land  fronting  and  immediately 
adjoining  the  river  Thames,  a  licence  to  make  any  dock,  basin, 
pier,  jetty,  wharf,  quay,  or  embankment,  wall,  or  other  work, 
immediately  in  front  of  his  land,  and  into  the  body  of  the  said 
river,  upon  payment  of  such  fair  and  reasonable  consideration  as  is 
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hj  this  Act  directed,  and  under  and  subject  to  such  other  con- 
ditions and  restrictions  as  the  Conservators  shall  think  fit  to 
impose,"  The  Act  also  contained  a  section  (clxxix.)  for  pro- 
tecting private  rights.* 

The  Fishmongers'  Company  obtained  in  1872,  from  the  Con- 
servators, upon  a  payment  of  £250,  a  licence  or  permission  to 
make  an  embankment  in  front  of  their  wharf  (Winckworth*s 
Wharf)  up  to  the  main  line  of  the  river,  which  would 
have  the  *  effect  of  entirely  displacing  the  water  from  [*664] 
Winckworth's  Hole,  and  so  putting  an  end  to  the  use 
which  had  always  been  made  of  it  by  the  occupants  of  the 
appellant's  premises.  On  the  embankment  thus  created,  the 
Fishmongers'  Company  proposed  to  erect  warehouses. 

The  appellant,  to  prevent  this  from  being  done,  filed  his  bill 
in  Chancery  against  the  Conservators  and  the  Fishmongers'  Com- 
pany, praying  that  the  Fishmongers  might  be  restrained  by  in- 
junction from  constructing  these  works,  or  doing  anything  whereby 
the  appellant's  right  of  access  to  the  river  on  the  west  side  of 
Lyon's  Wharf,  or  the  privilege  theretofore  enjoyed  by  him  of  lay- 
ing and  mooring  craft,  and  loading  and  unloading  goods,  on  the 
west  side  of  Lyon's  Wharf,  directly  from  the  river,  might  be 
defeated  or  prejudiced,  and  also  from  creating  any  obstructions  so 
as  to  interfere  with  his  right  of  access  to  the  river  as  aforesaid. 
And  also  that  the  Conservators  might  be  restrained  from  selling 
any  part  of  the  shore,  or  granting  any  licence  or  authority  to  the 
Fishmongers'  Company  for  the  purposes  aforesaid. 

An  interim  injunction  was  granted  —  and  the  Fishmongers'  Com- 
pany put  in  an  answer  denying  the  right  of  the  appellant  to  the 
use  and  enjoyment  of  free  access  to  the  river  as  alleged,  and 
claiming  for  the  company  the  exclusive  right  of  user  of  the  water 
in  Winckworth's  Hole  — and  the  answer  also  alleged  the  licence  of 
the  Conservators  for  what  was  proposed  to  be  done. 

The  Conservators  by  their  answer  claimed  the  right  to  grant 
the  licence  under  the  provisions  of  the  Conservancy  Act 

1  Sect  clxxix. :  "  None  of  the  powers  banks  of  the  river,  including  the  banks 

by  this  Act  conferred,  or  anything  in  this  thereof,  or  of  any  aits  or  islands  in  the 

Act  contained,  shall  extend  to  take  away,  river,  are  now  by  law  entitled,  nor  to  take 

alter,  or  abridge,  any  right,  claim,  privi-  away  or  abridge  any  legal  right  of  ferry, 

lege,  franchise,  exemption,  or  immnnity  bat  the  same  shaU  remain  and  continue 

to  which  any  owner  or  occupier  of  any  in  full  force  and  effect,  at  if  this  Act  had 

lands,  tenements,  or  hereditaments  on  the  never  been  made." 
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Evidence  was  taken  on  both  sides.  The  motion  for  a  decree 
came  on  before  Vice-Chancellor  Malins,  in  April,  1875,  when  the 
injunction  prayed  for  was  granted  (L.  E.  10  Ch.  681,  n.),  the  two 
sets  of  defendants  being  ordered,  respectively,  to  pay  the  costs  of 
the  evidence  filed  on  their  own  behalf. 

The  Fishmongers*  Company  appealed  to  the  Lords  Justices 
against  this  decree,  which,  on  the  30th  of  July,  1875,  was  ordered 
to  be  reversed,  and  the  bill,  as  against  the  Fishmongers*  Company, 
to  be  dismissed  with  costs,  except  the  costs  occasioned  by  the 
claim  of  the  Fishmongers*  Company  to  the  exclusive  use  of  Winck- 
worth's  Hole.     (L.  R.  10  Ch.  679.) 

[The  appeal  having  been  argued,] 

[  670]  The  Lord  Chancellor  (Lord  Cairns),  after  fully  stat- 
ing the  facts  of  the  case,  the  letters  between  the  respon- 
dents and  the  Conservators  on  asking  for  the  licence  to  embank, 
and  the  sections  of  the  statute  particularly  in  question,  said :  — 

My  Lords,  it  is  to  be  observed  that  the  power  granted  by  the 
53rd  section  to  the  Conservators  is  not  simply  a  power  to  be  exer- 
cised by  them  with  any  view  to  the  improvement  of  the  navigation 
of  the  Thames.  It  is  of  course  a  power  which,  like  every  other 
power  given  them  by  the  Act,  they  are  to  exercise  so  as  to  pre- 
serve the  navigation  from  injury ;  but  subject  to  this,  it  is  a  power 
of  granting  to  individuals,  upon  a  money  payment,  the  privilege  of 
doing  what  they  otherwise  could  not  do  in  a  navigable  river,  of 
pushing  out  an  embankment  or  work  in  front  of  their  land  into 
the  body  of  the  river. 

It  is  also  to  be  observed  that  the  possession  by  the  appellant  of 
a  west  frontage  to  his  wharf,  and  of  the  power  of  loading  and 
unloading  there  as  well  as  on  the  south,  was  to  him  a  property  of 
very  great  value.  It  was  admitted  at  the  bar  on  the  part  of  the 
respondents,  that  the  statements  in  the  letters  which  I  have  read 
to  the  effect  that  the  owner  of  Lyon's  Wharf  had  not  the  same 
right  of  access  to,  and  user  of,  the  river  on  the  west  frontage 
which  he  had  on  the  south  could  not  be  supported;  and  it  was 
admitted,  and  indeed  could  not  be  disputed,  that  if,  independently 
of  the  Act,  this  south  frontage  access,  between  his  wharf  and  the 
river,  had  been  cut  off  or  interfered  with,  he  might  have  main- 
tained an  action  for  damages ;  and  that  in  any  public  work  exe- 
cuted under  the  powers  of  the  Lands  Clauses  Consolidation  Act 
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the  destruction  or  iDterruption  of  this  access  would  be  an  "  injuri- 
ously affecting  "  of  the  appellant's  land  within  the  mean- 
ing of  *  that  Act  The  right  to  compensation  in  such  a  [*  671] 
case  under  the  terms  of  the  Lands  Clauses  Consolidation 
Act  was  well  established  in  this  House  in  the  cases  of  The 
Duke  of  Buccleuch  v.  The  Metropolitan  Board  of  Works,  L.  R 
5  H.  L.418,and  of  The  Metropolitan  Board  of  Works  v.  McCarthy, 
L  R  7  H.  L.  243. 

Now,  it  is  farther  to  be  observed  that  no  compensation  whatever 
is  provided  by  the  Conservancy  Act  for  any  injury  done  to  the 
adjacent  owners  of  lands  on  the  banks  of  the  river,  by  the  exe- 
cution of  a  licence  granted  under  the  53rd  section.  Admitting, 
therefore,  as  may  well  be  done,  that  a  licence  under  the  53rd 
section  would  be  a  perfect  justification  for  an  embankment  made 
by  a  riparian  owner  in  front  of  his  own  land,  so  far  as  it  merely 
affected  the  public  right  of  navigation,  it  would  appear  to  be, 
h  priori,  in  the  very  highest  degree  improbable  that  an  Act  of 
Parliament  could  intend,  through  the  operation  of  that  section,  to 
authorise  the  Conservators  to  permit  one  riparian  owner  to  affect 
injuriously  the  land  of  another  riparian  owner,  in  consideration 
of  a  payment  to  be  made,  not  to  the  person  injured,  but  to  the 
CJonservators  themselves. 

The  appellant  contends  that  the  Act  has  no  such  operation, 
and  that  any  such  operation  is  clearly  prevented  by  the  179th 
section.  That  section  is  in  these  words  :  [His  Lordship  read  it, 
see  ante,  p.  143.] 

The  Lords  Justices  held  that  it  must  be  taken  to  be  established, 
and  it  was  not  disputed  at  your  Lordships'  bar,  that  the  appellant 
had  in  respect  of  the  west  side  of  Lyon's  Wharf,  at  the  time  when 
the  Conservancy  Act  passed,  the  ordinary  rights  of  the  owner  of  a 
wharf  on  the  banks  of  a  navigable  river.  The  question  is,  what  are 
those  rights,  and  are  they  preserved  intact  by  the  179th  section  ? 

Unquestionably  the  owner  of  a  wharf  on  the  river  bank  has, 
like  every  other  subject  of  the  realm,  the  right  of  navigating  the 
river  as  one  of  the  public.  This,  however,  is  not  a  right  coming 
to  him  qiiCL  owner  or  occupier  of  any  lands  on  the  bank,  nor  is  it  a 
right  which,  per  se,  he  enjoys  in  a  manner  different  from  any 
other  member  of  the  public.  But  when  this  right  of  navigation 
is  connected  with  an  exclusive  access  to  and  from  a 
particular  wharf.  *  it  assumes  a  very  different  character.  [*  672] 
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It  ceases  to  be  a  right  held  in  common  with  the  rest  of  the 
public,  for  other  members  of  the  public  have  no  access  to  or 
from  the  river  at  the  particular  place ;  and  it  becomes  a  form  of 
enjoyment  of  the  land,  and  of  the  river  in  connection  with  the 
land,  the  disturbance  of  which  may  be  vindicated  in  damages  by 
an  action,  or  restrained  by  an  injunction.  It  is,  as  was  decided  by 
this  House  in  the  cases  to  which  I  have  referred,  a  portion  of  the 
valuable  enjoyment  of  the  land,  and  any  work  which  takes  it  away 
is  held  to  be  an  "injurious  affecting"  of  the  land,  that  is  to  say, 
the  occasioning  to  the  land  of  an  injuria,  or  an  infringement  of 
right.  The  taking  away  of  river  frontage  of  a  wharf,  or  the 
raising  of  an  impediment  along  the  frontage,  interrupting  the 
access  between  the  wharf  and  the  river,  may  be  an  injury  to 
the  public  right  of  navigation  ;  but  it  is  not  the  less  an  injury 
to  the  owner  of  the  wharf,  which,  in  the  absence  of  any  Parlia- 
mentary authority,  would  be  compensated  by  damages,  or  altogether 
prevented.  It  appears  to  me  impossible  to  say  that  a  mode  of 
enjoyment  of  land  on  the  bank  of  a  navigable  river  which  is  thus 
valuable,  and  as  to  which  a  landowner  can  thus  protect  himself 
against  disturbance,  is  otherwise  than  a  right  or  claim  to  which  the 
owner  of  land  on  the  bank  of  the  river  is  by  law  entitled  within 
the  meaning  of  such  a  saving  clause  as  that  which  I  have  read. 

The  title  of  the  appellant,  however,  appears  to  me  to  stand  still 
higher  than  I  have  thus  put  it.  Lord  Justice  Mellish  takes  notice 
that  it  was  contended  on  behalf  of  the  wharfinger  that  the  owner 
of  premises  abutting  on  a  navigable  river  where  the  tide  flows  and 
reflows,  has  rights  belonging  to  him  as  a  riparian  proprietor  wholly 
distinct  from  the  public  right  of  navigation,  and  he  goes  to  observe 
that  the  Lords  Justices  had  been  unable  to  find  any  authority  for 
holding  that  a  riparian  proprietor  where  the  tide  flows  and  re- 
flows  has  any  rights  or  natural  easements  vested  in  him  similar 
'to  those  which  have  been  held  in  numerous  cases  to  belong  to  a 
riparian  proprietor  on  the  banks  of  a  natural  stream  above  the 
flow  of  the  tide.     (L.  R  10  Ch.  at  p.  689.) 

With  much  deference  for  the  Lords  Justices,  I  should  have 

thought  that  some  authority  should  be  produced  to  sl^ow 

[*  673]  that  the  *  natural  rights  possessed  by  a  riparian  proprietor, 

as  such,  on  a  non-navigable  river,  are  not  possessed  by  a 

riparian  proprietor  on  a  navigable  river.     The  difference  in  the 

rights  must  be   between  rivers  which  are  navigable   and   those 
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which  are  not :  and  not  between  tidal  and  non-tidal  rivers ;  for, 
as  Lord  Hale  observes  (De  Jur.  Mar.  part  L  c.  3),  the  rivers  which 
fire  publici  juris,  and  common  highways  for  man  or  goods,  may  be 
fresh  or  salt,  and  may  flow  and  reflow  or  not;  and  he  remarks 
that  the  Wey,  the  Severn,  and  the  Thames,  "and  divers  others, 
as  well  above  the  bridges  as  below,  as  well  above  the  Sowings  of 
the  sea  as  below,  and  as  well  where  they  are  become  to  be  the 
private  propriety,  as  in  what  parts  they  are  of  the  King's  pro- 
priety, are  publik  rivers  Juris  publici"  A  riparian  owner  on  a 
navigable  river  has,  of  course,  superadded  to  his  riparian  rights, 
the  right  of  navigation  over  every  part  of  the  river,  and  on  the 
other  hand  his  riparian  rights  must  be  controlled  in  this  respect, 
that  whereas,  in  a  non-navigable  river,  all  the  riparian  owners 
might  combine  to  divert,  pollute,  or  diminish  the  stream,  in  a 
navigable  river  the  public  right  of  navigation  would  intervene, 
and  would  prevent  this  being  done.  But  the  doctrine  would  be  a 
serious  and  alarming  one,  that  a  riparian  owner  on  a  public  river, 
and  even  on  a  tidal  public  river,  had  none  of  the  ordinary  rights 
of  a  riparian  owner,  as  such,  to  preserve  the  stream  in  its  natural 
condition  for  all  the  usual  purposes  of  the  land ;  but  that  he  must 
stand  upon  his  right  as  one  of  the  public  to  complain  only  of  a 
nuisance  or  an  interruption  to  the  navigation. 

The  Lord  Justice  suggests  that  the  right  of  a  riparian  owner  in 
a  non-navigable  river  arises  from  his  being  the  owner  of  the  land 
to  the  centre  of  the  stream,  whereas  in  a  navigable  river  the  soil 
is  in  the  Crown.  As  to  this,  it  may  be  observed  that  the  soil  of  a 
navigable  river  may,  as  Lord  Hale  observes,  be  private  property. 
But  putting  this  aside,  I  cannot  admit  that  the  right  of  a  riparian 
owner  to  the  use  of  the  stream  depends  on  the  ownership  of  the 
soil  of  the  stream.  The  late  Lord  Wensleydale  observed,  in  this 
House,  in  the  case  of  Chasemore  v.  Richards,  7  H.  L.  C.  382,  "  The 
subject  of  right  to  streams  of  water  flowing  on  the  surface  has 
been  of  late  years  fully  discussed,  and  by  a  series  of  carefully 
considered  judgments  placed  upon  a  clear  and  satisfactory 
footing.  It  has  been  *  now  settled  that  the  right  to  the  [*  674] 
enjoyment  of  a  natural  stream  of  water  on  the  surface, 
ex  jure  naturce^  belongs  to  the  proprietor  of  the  adjoining  lands, 
as  a  natural  incident  to  the  right  to  the  soil  itself,  and  that  he  is 
entitled  to  the  benefit  of  it,  as  he  is  to  all  the  other  natural 
advantages  belonging  to  the  land  of  which  he  is  the  owner.     He 
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has  the  right. to  have  it  come  to  him  in  its  natural  state,  in  flow, 
quantity,  and  quality,  and  to  go  from  him  without  obstruction ; 
upon  the  same  principle  that  he  is  entitled  to  the  support  of  his 
neighbour's  soil  for  his  own  in  its  natural  state.  His  right  in  no 
way  depends  upon  prescription,  or  the  presumed  grant  of  his 
neighbour." 

My  Lords,  I  cannot  entertain  any  doubt  that  the  riparian  owner 
on  a  navigable  river,  in  addition  to  the  right  connected  with  navi- 
gation to  which  he  is  entitled  as  one  of  the  public,  retains  his 
rights,  as  an  ordinary  riparian  owner,  underlying  and  controlled 
by,  but  not  extinguished  by,  the  public  right  of  navigation. 

It  cannot,  as  it  seems  to  me,  be  open  to  doubt,  that  if  the 
appellant  at  the  time  of  the  passing  of  the  Conservancy  Act  had 
the  ordinary  rights  of  a  riparian  owner  in  the  water  of  the  river, 
that  right  was  maintained  by  the  saving  clause;  and  being  in- 
fringed, as  it  clearly  was  infringed,  by  the  embankment  of  the 
Fishmongers'  Company,  he  ought  to  be  protected  by  the  injunction 
of  the  Court. 

The  authorities  which  were  referred  to  during  the  argument 
api)ear  to  me,  with  one  exception,  to  be  in  favour  of  the  appellant. 
I  have  already  referred  to  the  two  cases  in  your  Lordships'  House, 
The  Duke  of  Buccleuch  v.  Ttie  Metropolitan  Board  of  Works,  L.  R 
f)  II.  L.  418,  and  The  Metropolitan  Board  of  Works  v.  McCarihy, 
L.  R  7  H.  L.  243. 

The  case  of  Rose  v.  Groves,  5  Man.  &  G.  613,  was  a  case  where 
a  rii)arian  owner,  having  a  public-house  on  the  Thames  at  Bermond- 
H(^y,  complained  that  his  access  to  the  river  was  obstructed  by 
tiinbt^rs  and  spars  placed  in  the  river  by  the  defendants,  which 
(IrifUul  at  high  water  up  to  and  along  the  plaintifiTs  land.  Speak- 
ing? of  the  declaration  in  the  case.  Lord  Justice  Tindal  says 
(n  Man.  &  G.  filJO) :  "A  private  right  is  set  up  on  the  part  of  the 
]^laintiff;  and  to  that  he  complains  an  injury  has  been 
I  •(175]  done.  The  declaration  sfates  that  the  *  plaintiff  carried 
on  the  business  of  an  innkeeper  in  a  house  which  abutted 
iipoti  a  (MTtnin  navigable  river,  and  was  and  of  right  ought  to  have 
Im«mii  n(MM«Msiblo  from  the  river  to  persons  navigating  thereon  in 
ImimIh  and  othor  ornft.*'  And  farther  on  he  says,  "It  appears  to 
MM*  \\\\\l  t.lu»  lilaintiff  is  not  complaining  of  any  public  injury.  But 
II V I'M  If  hi^  NViMv,  1  think  after  the  cases  that  have  been  cited,  that 
lin  ilirti'lurti'M  \\  HuHlt'ient  cause  of  action." 
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The  Lord  Justice  Mellish  states  (L.  R.  10  Ch.  at  p.  693)  that 
the  Lords  Justices  thought  they  could  not  decide  in  favour  of 
the  appellant  consistently  with  the  case  of  Tfie  Attorney- General 
V.  The  Conservators  of  the  Thames,  1  H.  &  M.  1,  and  that  they 
were  not  prepared  to  overrule  that  decision.  As  I  understand 
that  decision,  it  is  one  favourable,  and  not  adverse,  to  the  appel- 
lant's argument.  The  question  there,  no  doubt,  turned  upon  an 
obstruction  and  upon  the  effect  of  the  saving  clause  in  the  Con- 
servancy Act.  But  my  noble  and  learned  friend  Lord  Hatherley, 
then  Vice-Chancellor,  held  in  that  particular  case  that  the  obstruc- 
tion complained  of  by  the  wharfinger  was  not  a  direct  interference 
with  the  access  to  his  wharf,  but  was,  if  an  obstruction,  an  ob- 
struction to  the  general  navigation  of  the  river.  But  speaking  of 
a  direct  interference  with  the  access  to  a  wharf,  the  Vice-Chan- 
CELLOR  expressed  himself  as  follows ;  "  Now  I  apprehend  that  the 
right  of  the  owner  of  a  private  wharf,  or  of  a  roadside  property  to 
have  access  thereto,  is  a  totally  different  right  from  the  public 
right  of  passing  and  repassing  along  the  highway  on  the  river." 
The  existence  of  such  a  private  right  of  access  was  recognised  in 
Bose  V.  Groves,  5  Man.  &  G.  613,  As  I  understand  the  judg- 
ment in  that  case,  it  went  not  upon  the  ground  of  public  nuisance, 
accompanied  by  particular  damage  to  the  plaintiff,  but  upon  the 
principle  that  a  private  right  of  the  plaintiff  had  been  interfered 
with.  The  plaintiff,  an  innkeeper  on  the  banks  of  a  navigable 
river,  complained  that  the  access  of  the  public  to  his  house  was 
obstructed  by  timber  which  the  defendant  had  placed  in  the 
river;  and  it  would  be  the  height  of  absurdity  to  say,  that  a 
private  right  is  not  interfered  with,  when  a  man  who  has  been 
accustomed  to  enter  his  house  from  a  highway  finds  his  door 
made  impassable,  so  that  he  no  longer  has  access  to  his 
house  from  the  *  public  highway.  This  would  equally  be  [*  676] 
a  private  injury  to  him,  whether  the  right  of  the  public  to 
pass  and  repass  along  the  highway  were  or  were  not  at  the  same 
time  interfered  with.  In  Base  v.  Groves,  Chief  Justice  Tindal 
put  the  case  distinctly  upon  the  footing  of  an  infringement  of 
a  private  right.  He  says:  "A  private  right  is  set  up  on  the 
part  of  the  plaintiff,  and  to  that  he  complains  that  an  injury 
has  been  done;"  and  then,  after  stating  the  facts,  adds:  "It 
appears  to  me,  therefore,  that  the  plaintiff  is  not  complaining  of 
any  public  injury."     Independently  of  the  authorities,  it  appears 
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to  me  quite  clear,  that  the  right* of  a  mau  to  step  from  his  own 
land  on  to  a  highway  is  something  quite  different  from  the  public 
right  of  using  the  highway.  The  public  have  no  right  to  step  on 
to  the  land  of  a  private  proprietor  adjoining  the  road.  And  though 
it  is  easy  to  suggest  metaphysical  difl&culties  when  an  attempt  is 
made  to  define  the  private  as  distinguished  from  the  public  right, 
or  to  explain  how  the  one  could  be  infringed  without  at  the  same 
time  interfering  with  the  other,  this  does  not  alter  the  character 
of  the  right." 

The  case  which  appears  at  first  sight  to  be  unfavourable  to  the 
argument  of  the  appellant  is  that  of  Kearns  v.  The  Cordwaineni 
Company,  6  C.  B.  (N.  S.)  388.  In  that  case,  however,  the  only 
question  was  one  between  a  lessee  and  his  lessor  as  to  the  pro- 
priety of  an  award  which  directed  the  lessor  to  apply  for  a  licence 
to  embank  under  the  Conservancy  Act.  It  was  contended  by  the 
lessee  that  that  licence  if  obtained  would  not  exclude  the  rights  of 
adjacent  owners ;  to  which  it  was  replied  in  defence  of  the  award 
that  the  licence  under  the  Act  would  be  effectual,  because  the  ad- 
jacent owners  would  not  be  within  the  saving  clausa  But  there 
was  no  adjacent  owner  before  the  Court,  and  the  Court  proceeded 
upon  the  supposition  of  what  might  be  said  for  or  against  those 
who  were  not  there  to  argue  their  own  case.  I  cannot,  therefore, 
look  on  the  expressions  of  the  learned  Judges  in  that  case  as  en- 
titled to  the  same  weight  as  if  they  had  been  made  after  an  actual 
issue  of  right  had  arisen. 

Lord  Justice  Mellish,  indeed,  refers  to  two  other  cases,  Marshall 
V.  Ulleswater  Company,  L.  R  7  Q.  B.  166,  and  The  Eastern 
[*  677]  Counties  BaUtoay  *  Company  v.  Dorling,  5  C.  B.  (K  S.)  821, 
not  for  the  purpose  of  showing  that  there  is  no  such  private 
right  as  alleged  by  the  appellant,  "but  as  proving"  (L.  R.  10  Ch. 
at  p.  692),  to  use  the  Lord  Justice's  own  words,  "  that  the  wharf- 
inger is  amply  protected  in  his  right  of  access  to  his  wharf  by  his 
interest  as  one  of  the  public  in  the  right  of  public  navigation,  and 
that  there  is  no  necessity  to  invent  any  private  right  in  him  as  a 
riparian  proprietor."  It  is  sufficient  to  say  that  these  cases  appear 
to  me  to  be  irrelevant,  and  that  the  question  is  not  as  to  inventing 
a  private  right  in  the  riparian  proprietor,  but  what  are  the  rights 
of  a  riparian  proprietor  actually  existent  which  are  referred  to  in, 
and  saved  by,  the  179th  section. 

On  the  whole  I  cannot  but  arrive  at  the  conclusion  that  the 
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decree  of  the  Lords  Justices  ought  to  be  reversed,  and  that  the 
decree  of  the  Vice-Chancellor  Malins  of  the  3rd  of  May,  1875, 
ought  to  be  restored,  and  that  it  should  be  declared  that  the  peti- 
tion of  appeal  of  the  Fishmongers'  Company  to  the  Court  of  Appeal 
in  Chancery  ought  to  have  been  dismissed  with  costs. 

Lord  Chelmstord  :  — 

My  Lords,  the  questions  for  the  determination  of  your  Lordships 
upon  this  appeal  are :  First.  What  are  the  powers  of  the  Conserva- 
tors of  the  River  Thames  under  the  53rd  section  of  the  Act  of  20 
&  21  Vict.  c.  cxlviL  for  the  conservancy  of  the  river,  and  the 
restriction  of  those  powers  in  respect  to  the  private  rights  of  indi- 
viduals. 2ndly.  Whether  there  is  any  individual  right  or  privilege 
in  the  owner  or  occupier  of  Lyon's  Wharf  peculiar  to  his  river 
frontage,  distinct  and  different  from  the  right  of  all  the  Queen's 
subjects  in  the  highway  of  the  river. 

Upon  this  second  question  the  Lords  Justices  said  they  were 
"  unable  to  find  any  authority  for  holding  that  a  riparian  proprietor 
where  the  tide  flows  and  reflows  has  any  rights  or  natural  ease- 
ments vested  in  him  similar  to  those  which  have  been  held  in 
numerous  cases  to  belong  to  a  riparian  proprietor  on  the  banks  of 
a  natural  stream  above  the  flow  of  the  tide."  But,  with  great 
respect,  I  find  no  authority  for  the  contrary  proposition,  and  I  see 
no  sound  principle  upon  which  the  distinction  between  the  two 
descriptions  of  natural  streams  can  be  supported.  And  it 
appears  *  to  me  that  cases  have  been  decided  which  are  [*  678] 
strongly  opposed  to  it  Why  a  riparian  proprietor  on  a 
tidal  river  should  not  possess  all  the  peculiar  advantages  which  the 
position  of  his  property  with  relation  to  the  river  affords  him,  pro- 
vided they  occasion  no  obstruction  to  the  navigation,  I  am  at  a  loss 
to  comprehend.  If  there  were  an  unauthorised  interference  with 
his  enjoyment  of  the  rights  upon  the  river  connected  with  his 
property,  there  can,  I  think,  be  no  doubt  that  he  might  maintain 
an  action  for  the  private  injury. 

The  owner  of  Lyon's  Wharf  has  a  double  frontage  to  the  Thames, 
one  frontage  to  the  south  and  the  other  to  the  west.  The  west 
frontage  he  has  used  for  the  purpose  of  loading  and  unloading 
goods  into  craft,  in  Winckworth's  Hole,  which  is  admittedly  part 
of  the  river  Thames.  No  question  of  prescription  enters  into  the 
case.     The  owner  of  the  wharf  has  an  undoubted  right  to  use  the 
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river  flowing  up  to  his  premises  in  the  manner  he  has  done,  when- 
ever that  user  commenced.  The  authority  conferred  by  the  license 
of  the  Conservators  on  the  Fishmongers'  Company,  if  exercised, 
would  entirely  fill  up  Winckworth's  Hole  and  cut  ofif  all  access  of 
barges  to  the  west  front  of  Lyon's  Wharf. 

The  Lords  Justices  held  that  the  Conservators  have  power  to 
grant  this  licence  under  the  53rd  section  of  the  Act,  and  that  this 
power  is  not  restricted  by  the  179th  section  in  respect  of  the  owner 
of  Lyon's  Wharf,  for  the  reason  they  had  already  given,  that  a 
riparian  proprietor  has  no  rights  over  the  river  or  the  shore  of 
the  river,  beyond  the  rights  of  the  rest  of  the  public.  They  say 
that  "  the  only  authority  which  was  cited  for  the  proposition  that 
a  riparian  proprietor  had  such  rights  was  the  case  of  Hose  v.  Groves, 
5  Man.  &  G.  613,  and  what  was  said  by  my  noble  and  learned 
friend  Lord  Hatherley  in  The  Attomey-Gerural  v.  The  Conservators 
of  the  River  Thames^  1  H.  &  M.  1,  which,  however,  was  entirely 
founded  on  the  case  of  Rose  v.  Groves,^*  which  they  thought  "  was 
not  a  sufficient  authority  for  the  proposition  it  was  cited  to  sup- 
port." "  That  the  declaration  was  ambiguously  framed,  so  that  it 
was  difficult  to  tell  whether  the  pleader  intended  to  rely  on  the 
violation  of  a  public  right  or  a  private  right."     Now  the  case  was 

determined  upon  a  motion  in  arrest  of  judgment,  in  which 
[*  679]  the  only  question  *  was  whether  the  declaration  disclosed 

a  good  cause  of  action.  The  Court  unanimously  held  that 
the  declaration  did  not  complain  of  any  public  injury,  and  Mr. 
Justice  Maulb  said  (5  Man.  &  G.  at  p.  622) :  "  Supposing  that 
the  declaration  did  allege  a  nuisance  to  a  public  highway,  still 
there  is  a  clear  statement  of  a  private  injury  to  the  individual 
complaining,  but  T  think  no  public  injury  is  alleged."  The  Vice- 
Chancellor  was  therefore  justified  in  the  passing  remark  he 
made  in  The  Attorney-General  v.  The  Conservators  of  the  River 
Thames,  which  the  Lords  Justices  disputed,  that  if  the  Fish- 
mongers' Company  had  their  wharf  with  the  right  of  access  to 
the  river,  and  this  were  taken  away,  they  would  be  within  the 
provisions  of  the  179th  section,  and  would  be  entitled  to  an 
injunction. 

The  Lords  Justices  state  as  the  result  of  their  judgment  that 
the  right  of  a  wharfinger  to  bring  an  action  or  file  a  bill  for  an 
obstruction  in  the  river  that  renders  the  access  to  his  wharf  less 
convenient,  and  one  which  deprives  him  of  all  means  of  access, 
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depends  on  the  same  legal  principle,  viz.,  that  he  suflfers  a  particu- 
lar dam^e  from  a  public  nuisance,  and  in  neither  case  is  there  a 
violation  of  any  private  right  of  his  distinct  from  the  public  right 
of  navigation  which  is  in  all  the  Queen's  subjects.  And  they  held 
that  they  could  not  affirm  the  decision  of  the  Vice-Chancellor  con- 
sistently with  the  cases  of  Kearns  v.  The  Cordwainer^  Company^ 
6  C.  B.  (N.  S.)  388,  and  The  Attorney-General  v.  The  Conservators 
of  the  Thames. 

These  cases  appear  to  me  not  to  have  been  decided  upon  the 
ground  that  a  private  right  in  a  public  river  could  not  exist.  In 
Kearns  v.  The  Cordwainers*  Company  the  Court  of  Common  Pleas 
was  of  opinion  that  the  only  right  which  was  interfered  with 
was  a  right  of  enjoyment  in  the  free  navigation  of  the  river  which 
the  plaintiff  had  in  common  with  the  rest  of  the  public.  And  in 
The  Attorney-General  v.  The  Conservators  of  the  River  Thames^ 
the  Vice-Chancellor,  after  making  the  observations  with  regard 
to  the  private  right  of  the  Fishmongers*  Company,  to  which  I  have 
already  referred,  added :  "  But  in  truth  the  access  is  not  blocked 
up.  The  wharf  will  not  be  as  readily  and  easily  approached,  and 
perhaps  not  at  all  by  the  same  route,  but  that  is  a  mere 
interruption  *  to  the  navigation  of  the  river  which  they  [*  680] 
enjoy  in  common  with  the  public,  and  not  as  part  of  their 
special  right  of  access." 

The  Solicitor-General  argued  that  under  the  53rd  section  of 
the  Act  the  Conservators  have  an  absolute  and  unrestricted  power  to 
authorise  the  owner  and  occupier  of  land  fronting  and  immediately 
adjoining  the  river,  to  form  an  embankment  into  the  body  of  the 
river,  and  that  the  179th  section  did  not  apply  to  the  power  con- 
ferred by  the  53rd  section.  But  the  179th  section  qualifies  and 
restricts  whatever  powers  are  vested  in  the  Conservators  by  the 
Act.  It  enacts  that  none  of  the  powers  of  this  Act  conferred,  or 
anything  in  this  Act  contained,  shall  extend  to  take  away,  alter,  or 
abridge  any  right,  claim,  &c.,  to  which  any  owner  or  occupier  of 
any  lands,  tenements,  or  hereditaments  on  the  banks  of  the  river 
are  now  by  law  entitled.  But  then  it  was  said  that  if  the  179th 
section  did  apply,  the  right  protected  by  it  is  a  right  of  property 
and  not  a  right  of  action,  for  which  the  opinion  of  Mr.  Justice 
Crowder  in  Kearns  v.  7%€  Cordwainers*  Company  was  quoted.  A 
right  of  action  in  the  present  case,  which  it  cannot  be  disputed 
Lyon  might  have  maintained   against  an  individual  obstructing 
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the  access  to  the  west  front  of  his  wharf,  would  be  an  action  for 
an  injury  to  the  enjoyment  of  his  right  of  property.  And  so  the 
obstruction  authorised  by  the  Conservators,  if  carried  out,  will  take 
away,  or  at  all  events  alter  or  abridge,  his  right  to  the  free 
and  lawful  application  of  his  property  to  the  purposes  of  his 
business. 

To  show  that  the  owner  of  Lyon's  Wharf  has  a  private  right 
which  is  protected  by  the  179th  section,  the  counsel  in  the  court 
below  cited  the  cases  of  7%«  DvJce  of  Buccleuch  v.  The  Metropolitan 
Board  of  Works,  L.  R.  5  H.  L.  418,  and  The  Metropolitan  Board 
of  Works  V.  McCarthy,  L.  R.  7  H.  L.  243,  decided  in  this  House,  of 
which  the  Lords  Justices  took  no  notice  in  their  judgment,  although 
they  appear  to  me  to  be  conclusive  authorities  in  the  appellant's 
favour.  In  these  cases  it  was  determined  that  a  riparian  pro- 
prietor on  the  river  Thames  and  the  owner  of  lands  near  a  public 
dock  upon  the  river,  were  entitled  to  compensation  in  respect  of 
their  lands  being  injuriously  affected  by  being  deprived  of  access  to 
the  river  and  to  the  dock.  Lord  Campbell  in  Re  Penny, 
[*  681]  7  EL  &  Bl.  at  p.  669,  which  was  the  case  of  a  *  claim  for 
compensation  under  the  Lands  Clauses  and  Railways 
Clauses  Acts,  stated  this  to  be  the  test  of  the  right,  that  "  unless 
the  particular  injury  would  have  been  actionable  before  the  com- 
pany had  acquired  statutory  powers,  it  is  not  an  injury  for  which 
compensation  can  be  claimed." 

The  Lords  Justices  held  that  Lyon,  a  riparian  proprietor,  had 
no  such  right  of  action,  nor  any  right  in  respect  of  his  property 
upon  the  banks  of  the  river  distinct  from  the  public  right  of  navi- 
gation in  all  the  Queen's  subjects.  But  when  this  House  decided, 
in  the  above  cases,  that  the  owners  of  lands  on  the  river  were  inju- 
riously affected  by  having  their  access  to  the  river  cut  off,  as  the 
test  to  such  injury  was  the  right  to  maintain  an  action,  if  no  statu- 
tory powers  had  been  granted,  the  decisions  are  directly  opposed 
to  the  judgment  of  the  Lords  Justices,  and  if  they  had  considered 
them,  must,  I  venture  to  think,  have  led  them  to  a  different  con- 
clusion. 

I  agree  that  the  order  of  the  Lords  Justices,  reversing  the  decree 
of  the  Vice-Chanoellor,  ought  to  be  reversed. 

Lord  Selborne  :  — 

My  Lords,  the  judgment  under  appeal  seems  to  be  founded  upon 
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these  two  propositions :  First,  That  a  riparian  proprietor  on  the 
bank  of  a  tidal  navigable  river  has  no  rights  or  natural  easements 
similar  to  those  which  belong  to  a  riparian  proprietor  on  the  bank 
of  a  natural  stream  above  the  flow  of  the  tide ;  secondly,  That  a 
riparian  proprietor,  whose  frontage  and  means  of  access  to  such  a 
tidal  river  is  cut  ofif,  by  an  encroachment  from  adjoining  land  into 
the  stream,  suffers  no  loss  or  abridgment  of  any  private  right  be- 
longing to  him  as  such  riparian  proprietor,  but  is  only  damnified 
in  common  with  the  rest  of  the  public  by  the  diminution  of  the 
water  space  in  the  navigable  stream,  and  by  such  obstruction  of 
the  navigation  as  may  be  consequent  thereon. 

The  Lords  Justices  were  of  opinion  that  there  was  no  authority 
at  variance  with  these  propositions.  To  me  the  propositions 
appear  to  be  at  variance  with  the  opinions  delivered  in  this  House, 
both  by  the  Judges  who  attended  your  Lordships  and  by  the  noble 
Lords  who  took  part  in  the  decision,  in  the  case  of  The 
Duke  of  *  Bucclemh  v.  The  Metropolitan  Board  of  Works,  [*  682] 
L.  R  5  H.  L.  418,  by  which  opinions  the  decision  of  this 
House  in  that  case  was  governed.  I  also  think  them  at  variance 
with  the  views  of  the  law,  applicable  to  such  a  case  as  the  present, 
which  were  expressed  by  the  learned  Judges  who  decided  Rose  v. 
Groves,  5  Man.  &  G.  613,  and  The  Attomey-Oeneral  v.  The  Con- 
servators of  the  Thames,  1  H.  &  M.  1.  The  Lords  Justices 
thought  that  the  latter  of  those  two  decisions  would  have  been 
virtually  overruled,  if  the  judgment  of  the  Vice-Chancellor  in 
the  present  case  has  been  affirmed ;  but  they  only  arrived  at  that 
conclusion  by  themselves  first  overruling  a  distinction  which  the 
Vice-Chancellor,  who  decided  that  case,  held,  without  doubt,  to 
be  well  founded  in  law. 

Upon  principle,  as  well  as  upon  those  authorities,  I  am  of 
opinion  that  private  riparian  rights  may,  and  do,  exist  in  a  tidal 
navigable  river.  The  most  material  differences  between  the 
stream  above  and  the  stream  below  the  limit  of  the  tides  are, 
that  in  an  estuary  or  arm  of  the  sea  there  exist,  by  the  common 
law,  public  rights  in  respect  of  navigation  and  otherwise,  which 
do  not  generally  (in  this  country)  exist  in  the  non-tidal  parts  of 
the  stream;  and  that  the  fundus  or  bed  of  the  non-tidal  parts 
of  the  stream  belongs,  generally,  to  the  riparian  proprietors,  while 
in  the  estuary  it  belongs  generally  to  the  Crown.  But  the  rights  of 
a  riparian  proprietor,  so  far  as  they  relate  to  any  natural  stream. 
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exist  jure  naturce,  because  his  land  has,  by  nature,  the  advantage 
of  being  washed  by  the  stream ;  and  if  the  facts  of  nature  consti- 
tute the  foundation  of  the  right,  I  am  unable  to  see  why  the  law 
should  not  recognise  and  follow  the  course  of  nature  in  every  part 
of  the  same  stream.  Water  which  is  more  or  less  salt  by  reason 
of  the  flow  of  the  tides  may  still  be  useful  for  many  domestic  and 
other  purposes,  though  there  are  no  doubt  some  purposes  which 
fresh  water  only  will  serve.  The  general  law  as  to  riparian  rights 
is  not  stated  by  any  authorities,  that  I  am  aware  of,  in  terms  which 
require  this  distinction,  and,  if  there  is  any  sound  principle  on 
which  it  ought  to  be  made,  the  burden  of  proof  seems  to  me  to  lie 
on  those  who  so  affirm. 

As  for  the  public  right  of  navigation,  it  may  well  co-exist 

[*  683]  with  *  private  riparian  rights,  which  must  of  course  be 

enjoyed  subject  to  it ;  just  as  where  there  is  no  navigation, 

each  riparian  proprietor's  right  is  concurrent  with,  and  is  so  far 

limited  by,  the  rights  of  other  proprietors. 

With  respect  to  the  ownership  of  the  bed  of  the  river,  this 
cannot  be  the  natural  foundation  of  riparian  rights  properly  so 
called,  because  the  word  "  riparian  "  is  relative  to  the  bank,  and 
not  the  bed,  of  the  stream;  and  the  connection,  when  it  exists,  of 
property  on  the  bank  with  property  in  the  bed  of  the  stream 
depends,  not  upon  nature,  but  on  grant  or  presumption  of  law. 
In  some  tidal  navigable  rivers  (as  the  Severn)  parts  of  the  bed  of 
the  tidal  stream  belong  to  riparian  owners ;  and  it  appears  from 
Mr.  AngelVs  book  ^  (often  quoted  in  our  Courts)  that  in  Pennsyl- 
vania and  Alabama,  States  whose  jurisprudence  is  founded  gen- 
erally on  English  law,  the  whole  property  in  the  beds  of  large 
non-tidal  navigable  rivers  is  in  the  State.  The  title  to  the  soil 
constituting  the  bed  of  a  river  does  not  carry  with  it  any  exclusive 
right  of  property  in  the  running  water  of  the  stream,  which  can 
only  be  appropriated  by  severance,  and  which  may  be  lawfully  so 
appropriated  by  every  one  having  a  right  of  access  to  it.  It  is, 
of  course,  necessary  for  the  existence  of  a  riparian  right  that  the 
land  should  be  in  contact  with  the  flow  of  the  stream  ;  but  lateral 
contact  is  as  good,  jure  natures,  as  vertical ;  and  not  only  the  word 
"riparian,"  but  the  best  authorities,  such  as  Miner  v.  GUmour, 
12  Moo.  P.  C.  131,  and  the  passage  which  one  of  your  Lordships 
has  read  from  Lord  Wensleydale's  judgment  in  Chasemore  v. 
1  Angell  on  Watercourses. 
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RichardSy  7  H.  L.  C.  349,  state  the  doctrine  in  terms  which  point 
to  lateral  contact  rather  than  vertical  It  is  true  that  the  bank  of 
a  tidal  river,  of  which  the  foreshore  is  left  bare  at  low  water,  is 
not  always  in  contact  with  the  flow  of  the  stream,  but  it  is  in 
such  contact  for  a  great  part  of  every  day  in  the  ordinary  and 
regular  course  of  nature,  which  is  an  amply  sufficient  foundation 
for  a  natural  riparian  right. 

Even  if  it  could  be  shown  that  the  riparian  rights  of  the  pro- 
prietor of  land  on  the  bank  of  a  tidal  navigable  river  are  not 
similar  to  those  of  a  proprietor  above  the  flow  of  the  tide,  I  should 
be  of  opinion  that  he  had  a  right  to  the  river  frontage 
belonging  *  by  nature  to  his  land,  although  the  only  [*  684] 
practical  advantage  of  it  might  consist  in  the  access 
thereby  afforded  him  to  the  water,  for  the  purpose  of  using, 
when  upon  the  water,  the  right  of  navigation  common  to  him 
with  the  rest  of  the  public.  Such  a  right  of  access  is  his  only, 
and  is  his  by  virtue,  and  in  respect  of,  his  riparian  property ;  it  is 
wholly  distinct  from  the  public  right  of  navigation.  In  the  words 
of  Lord  Justice  Mellish  (L.  R.  10  Ch.  at  p.  689) :  "  The  right  of 
embarking  and  disembarking,  and  so  using  his  property  as  a  wharf 
for  the  loading  and  unloading  of  goods,"  is  "  a  most  valuable 
right,"  and  I  am  at  a  loss  to  see  why  it  should  not  be  recognised 
as  entitled  to  protection  under  the  179th  section  of  the  Thames 
Conservancy  Act,  although  (as  the  Lord  Justice  went  on  to  say) 
"  it  arises  simply  from  the  fact,  that  he  owns  land  immediately 
abutting  on  a  public  navigable  river,  which  he,  as  one  of  the 
public,  is  entitled  to  use  for  the  purpose  of  navigation." 

It  was  admitted,  that  if  the  case  had  been  for  compensation 
under  the  Lands  Clauses  Acts,  the  land  of  the  riparian  proprietor 
would,  by  the  deprivation  of  this  water  frontage,  be  "  injuriously 
affected."  But  unless  this  was  an  interference  with  some  right  or 
privilege,  recognised  by  law  as  belonging  or  incident  to  the  land, 
it  would  be  no  actionable  wrong,  as  an  injury  to  the  land,  although 
not  authorised  by  Parliament;  and  in  that  case  the  land  would 
not  be  "injuriously"  afifected.  If,  on  the  other  hand,  it  is  an 
interference  with  a  right  or  privilege  recognised  by  law  as  be- 
longing to  the  land,  that  right  or  privilege  is  certainly  not 
identical  with  the  public  right  of  navigation.  The  cases  as  to 
alterations  of  the  levels  of  public  highways,  by  which  houses 
immediately  adjoining  have  been  deprived  of  their  access  to  and 


158  BIVEB  —  RIPARIAN  OWNER. 

No.  1.  —  Lyon  ▼.  Fithmongvn '  Co.,  &c.,  1  App.  Cas.  684,  686.  — Notei. 

from  the  highway,  seem  to  be  authorities  d  fortiori  on  this  point ; 

because  they  had  not  in  them  the  element  of  a  right  jure  naturcB. 

.If  I  correctly  understand  the  Irish  case  of  Moore  v.    The  Great 

Southern  and  Western  RaUway  Companyy  10  Ir.  C.  L.  Bep.  (N.  S.) 

46,  which  was  approved  and  followed  by  the  English  Court  of 

Queen's  Bench  in   Chamberlain  v.   Hie   Crystal   Falace   RailvHiy 

Company,  2  B.  &  S.  605-617,  those  authorities  recognise  such  a 

right  of  immediate  access  from  private  property  to  a  public 

[*  685]  highway,  as  a  private  right,  distinct  from  *  the  right  of 

the  owner  of  that  property  to  use  the  highway  itself,  as 

one  of  the  public. 

That  a  public  body,  such  as  the  Thames  Conservancy  Board, 
should  be  empowered  by  Parliament  to  sell,  for  money,  to  private 
persons  the  right  to  execute,  for  their  own  benefit,  works  injuriously 
affecting  the  land  of  an  adjoining  proprietor  without  compensating 
him  for  that  injury  (which  is  the  contention  of  the  respondents), 
is  inconsistent  with  the  ordinary  principles  and  with  the  general 
course  of  public  legislation  on  such  subjects.  When,  therefore,  we 
find  in  the  Act  which  is  alleged  to  confer  such  powers  a  saving 
clause  in  the  large  and  untechnical  terms  of  the  I79th  section,  by 
which  (without  any  forced  or  unreasonable  extension  of  their  natural 
meaning)  this  class  of  rights  may  be  sufficiently  protected,  I  think  we 
ought  not  to  hesitate  to  construe  it  so  as  to  afford  that  protection. 
I  am,  for  these  reasons,  of  opinion  that  the  present  appeal 
should  be  allowed. 

Decree  appealed  from  reversed ;  decree  of  Vice-Chancellor 
Malins,  of  the  3rd  of  May,  1875,  restored  ;  cause  remitted 
to  the  Court  of  Chancery,  with  a  declaration  that  the 
petition  of  appeal  of  the  Court  of  Apjjeal  in  Chancery 
ought  to  have  been  dismissed  uith  costs. 
Lords'  Journals,  27th  July,  1876. 

ENGLIvSH  NOTES. 

The  same  principle  extends  to  the  right  of  access  to  the  sea  by  the 
proprietor  of  a  tenement  bordering  on  the  sea,  and  that  notwithstand- 
ing any  works  which  may  be  done  or  sanctioned  by  the  Crown  upon 
the  foreshore.  Attorney- General  of  Straits  Settlement  v.  Wemyss 
(P.  C.  1888),  13  App.  Cas.  192,  57  L.  J.  P.  C.  62,  58  L.  T.  358. 

The  same  principle  was  again  followed  in  a  case  relating  to  the  front- 
age of  the  tidal  river  St.  Charles,  a  tributary  of  the  St.  Lawrence  in 
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Canada,  where  a  railway  company  incorporated  by  a  Canadian  statute 
bad  made  an  embankment  on  the  foreshore,  obstructing  the  plaintiff's 
access.  North  SJwre  Railway  Co.  v.  Pion  (P.  C.  1889),  14  App.  Cas. 
612,  59  L.  J.  P.  C.  25,  61  L.  T.  625. 

In  a  case  before  the  Judicial  Committee  on  Appeal  from  Canada, 
Bell  V.  Corporation  of  Quebec  (1879),  5  App.  Cas.  84,  49  L.  J.  P.  C.  1, 
41  L.  T.  451,  the  principal  case  was  used  in  argument  as  an  authority 
for  the  proposition  that  a  riparian  proprietor  had  as  such  the  right  to 
free  and  uninterrupted  navigation  of  the  river.  The  Committee  con- 
sidered that  the  case  could  not  be  pressed  as  an  authority  for  this 
proposition;  and  observed  that  the  learned  Lords  who  advised  the 
House,  particularly  tho  Lord  Chancellor,  adverted  to  the  distinction 
between  the  right  of  access  from  the  river  to  a  riparian  frontage,  and 
the  right  of  navigation  upon  the  river  ;  and  further  observed  that  he 
referred,  certainly  not  with  disapproval,  to  the  judgment  of  Vice-Chan- 
cellor  Wood  (Lord  Hatherley)  in  the  case  of  Attorney- General  v. 
Conservators  of  the  Thames^  1  H.  &  M.  at  p.  31,  in  which  that  dis- 
tinction is  pointedly  taken  and  acted  on. 

The  ordinary  rights  of  a  riparian  owner  as  against  statutory  trustees 
constituted  for  the  purpose  of  navigation  and  public  traffic  are  also 
illustrated  by  cases  under  the  Clyde  Navigation  Acts  ;  e.  ^.,  Lord 
Advocate  v.  Blantyre  (H.  L.  1870),  4  App.  Cas.  770  ;  Lord  Blantyre 
V.  Clyde  Navigation  Trustees  (H.  L.  1881),  6  App.  Cas.  273  ;  and  by 
The  Conservators  of  the  River  Lee  Navigation  v.  Buftoji  (H.  L.  1881), 
6  App.  Cas.  665,  51  L.  J.  Ch.  17,  45  L.  T.  385,  30  W.  R.  233. 

The  rights  of  statutory  trustees  of  course  depend  on  the  particular 
enactments  having  regard  to  the  public  purposes  to  be  served.  In 
the  case  of  Conservators  of  the  Thames  v.  Smeed,  Dean,  &  Co.  (C.  A.), 
1897,  2  Q.  B.  334,  66  L.  J.  Q.  B.  716,  the  Court  of  Appeal  decided 
that  the  right  of  the  owner  of  the  soil  to  take  gravel,  &c.,  between 
high  and  low  water  mark  is  not  preserved  by  the  saving  clauses 
(s.  238)  of  the  Thames  Conservatory  Act,  1894  (57  &  58  Vict.  c. 
clxxxvii.)-  Lord  Justice  Chitty  observes  (1897,  2  Q.  B.  at  p.  354): 
"No  doubt  the  general  rule  is  that  private  rights  are  not  taken  away  by 
an  Act  of  Parliament  without  compensation  (see  Lyon  v.  Fishmongers' 
Co,).  But  in  Ooolden  v.  Thames  Conservators  (unreported)  [the 
case  at  a  former  stage  is  reported  in  4  Times  L.  R.  187]  the  House 
of  Lords  held  that  the  plaintiffs  rights  as  proprietor  of  part  of  the  bed 
of  the  upper  part  of  the  Thames  were  taken  away  without  compensa- 
tion by  the  Thames  Conservatory  Act  then  under  consideration,  but 
since  repealed."  He  goes  on  to  show  that  the  right  in  question  was 
restricted  by  the  express  language  and  presumably  for  the  general 
public  benefit  contemplated  by  the  existing  Act. 
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AMERICAN  NOTES. 

Iq  America  it  is  now  settled  that  all  streams  that  are  navigable  in  fact  are 
navigable  in  law  ;  and  the  extent  of  our  sea-coast  and  the  size  and  number 
of  our  larger  rivers  and  lakes  have  given  rise  to  much  more  litigation 
in  relation  to  such  waters  than  that  arising  in  Great  Britain.  See  The 
Genesee  Chiefs  12  Howard  (U.  S.),  443,  454;  Barney  v.  Keokuk,  94  United 
^  States,  324 ;  Shively  v.  Bowlhy,  152  id.  1.  While  in  the  case  of  tide  waters,  the 
English  common  law  limited  private  titles  strictly  by  the  high-water  mark, 
yet  with  us  the  public  right  is  confined  to  what  is  or  may  be  of  public  use ; 
and  in  small  creeks  which,  though  tidal,  are  wholly  incapabable  of  navigation, 
private  property  may  be  maintained.  Commonwealth  v.  Charlestown,  1  Picker- 
ing (Mass.),  180,  186.  llie  phrase  '*  navigable  waters  of  the  United  States," 
as  used  in  the  legislation  of  Congress,  has  reference  to  commerce,  —  and 
that  of  a  substantial  and  permanent  character  to  be  conducted  thereon ; 
not  to  commerce  which  is  completely  internal  to  one  State.  Leovy  v.  United 
States,  177  United  States,  621,  632.  Under  a  statute  like  that  of  Texas  (Rev. 
Stats,  art.  4147),  which  relates  to  navigable  streams,  and  declares  those  which 
retain  an  average  width  of  thirty  feet  to  be  such  streams,  navigability  in  fact 
is  not  the  test  of  the  public  character  of  the  latter  class  of  streams.  Austin 
V.  Hall  (Texas),  57  Southwestern  Rep.  563. 

The  American  rules  as  to  tidal  and  fresh  watere  are  so  interrelated  that 
they  are  more  conveniently  considered  together  in  this  and  the  next  American 
note  than  if  discussed  under  a  larger  number  of  headings. 

An  un navigable  stream  is  in  strictness  private  property,  being  subject  only 
to  the  rights  of  the  riparian  owners.  See  infra,  p.  162.  But  in  navigable 
waters  the  right  of  navigation  is  paramount,  and  is  superior  even  to  the  right 
of  the  public  to  cross  and  obstruct  them  by  means  of  a  private  or  public 
bridge,  or  such  a  contrivance  as  a  cable  ferry.  The  Globe  v.  Kurtz,  4  G.  Greene 
(Iowa),  483;  Scott  v.  Chicago,  1  Bissell,  510;  Albina  Ferry  Co,  v.  The  Im- 
perial, 38  Federal  Rep.  614;  Babcock  v.  Herbert,  3  Alabama,  392;  Castello  v. 
Landwehr,  28  Wisconsin,  522.  The  right  of  navigation,  which  a  riparian  pro- 
prietor upon  such  waters  enjoys  as  one  of  the  public,  may  preclude  him  from 
maintaining  a  private  action  for  interference  with  his  riparian  right  of  access 
to  his  land.  Thus,  in  Massachusetts,  in  the  case  of  Blackwell  v.  Old  Colony 
R,  Co.,  122  Massachusetts,  1,  where  suit  was  brought  by  the  owner  of  land 
and  a  wharf  for  the  building  below  him  of  a  bridge  across  a  navigable  stream 
and  arm  of  the  sea,  whereby  access  to  his  premises  was  obstructed.  Gray, 
C.  J.,  said:  "  The  direct  injury  alleged  is  to  the  navigation  of  the  stream,  to 
which  the  plaintiff  is  entitled  only  in  common  with  the  whole  public;  and  the 
remedy  for  that  injury  is  by  indictment,  and  not  by  private  action.  The  fact 
that  the  plaintiff  alone  now  navigates  the  stream,  or  has  a  wharf  thereon  at 
which  he  carries  on  business,  only  shows  that  the  present  consequential  dam- 
age to  him  may  be  greater  in  degree  than  to  others,  but  does  not  show  that 
the  injury  is  different  in  kind,  or  that  other  riparian  proprietors  and  the  rest 
of  the  public  may  not,  whenever  they  use  the  stream,  suffer  in  the  same  way. 
The  case  has  no  analogy  to  those  in  which  an  obstruction  in  a  navigable 
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Btream  sets  back  the  water  upon  the  plaintiff's  land,  or,  being  against  the  front 
of  his  land,  entirely  cuts  off  his  access  to  the  stream,  and  thereby  causes  a 
direct  and  peculiar  injury  to  his  estate,  or  in  which  the  carrying  on  of  an 
offensiye  trade  creates  a  nuisance  to  the  plaintiff.'* 

It  is  only  when  the  act  complained  of  is  an  invasion  of  a  common  or  public 
right  that  the  remedy  is  limited  to  a  public  prosecution.  Wesson  y.  Wash- 
hum  Iron  Co.j  13  Allen  (Mass.),  06.  This  principle  is  illustrated  by  ♦he  later 
Massachusetts  case  of  Brayion  v.  Fall  River,  113  Massachusetts,  218,  where 
the  sewers  of  the  defendant  city  emptied  large  quantities  of  sand  and  filth 
into  a  tidal  creek  a  very  short  distance  above  the  plaintiff's  dock  and  wharf, 
diminishing  the  depth  of  water  there,  and  caused  the  same  to  be  deposited 
and  accumulated  at  the  wharf  and  in  the  dock.  In  this  case  Morton,  J., 
after  reviewing  the  decisions  which  apply  the  foregoing  rule,  said:  **  But  in 
this  case  the  evidtnce  tended  to  show  that  the  effect  of  the  sewers  has  been 
to  fill  up  the  creek  directly  in  front  of  and  adjoining  the  pkintiff's  whai*f, 
so  that  his  vessels  which  he  was  accustomed  to  employ  to  bring  grain  to  hi^ 
wharf  and  elevator  could  not  lie  at  the  wharf  on  account  of  the  diminished 
depth  of  water.  We  are  of  opinion  that  this  was  an  injury,  special  and  pe- 
culiar to  him,  for  which  he  may  maintain  this  action.  He  has  a  right  to  the 
water  at  his  wharf  at  its  natural  depth." 

The  general  weight  of  American  authority  now  undoubtedly  favors  the  rule 
thus  clearly  illustrated,  as  to  access  to  and  from  highways  either  by  water  or 
by  land,  and  supports  the  right  to  recover  damages  whenever  there  is  a  direct 
and  immediate  impairment  of  such  right  of  access.  See  Harvard  College  v. 
Steams,  15  Gray  (Mass.),  1 ;  Haskell  v.  New  Bedford,  108  Massachusetts,  208 ; 
Breed  v.  Lynn^  126  id.  307 ;  French  v.  ConneclictU  River  Lumbir  Co.,  145  id. 
261;  Gibson  v.  Unitefi  States,  166  United  States,  260;  Houck  v.  Wochter, 
34  Maryland,  265;  SchaU  v.  Nusbaum,  56  id.  512;  Bristol  Manuf.  Co,  v. 
Gridley^  28  Connecticut,  201 ;  Tomlinson  v.  Derby,  43  id.  562  ;  State  v.  Sargent^ 
45  id.  358,  373 ;  Clement  v.  Burns,  43  New  Hampshire,  600 ;  Gorton  v.  Tiffany, 

14  Rhode  Island,  05 ;  Hickok  v.  Hine^  23  Ohio  State,  523 ;  Swanson  v.  Missis- 
sippi Sf  R,  Boom  Co.,  42  Minnesota,  532 ;  Frtih  v.  Dubuque,  if'  C.  D.  (r  M-  R- 
Co.^t  45  Iowa,  406 ;  Barron  v.  Baltimore,  2  American  Jurist,  203 ;  Walker  v. 
AUeUj  72  Alabama,  456;  TihheUs  v.  Blade,  60  California,  428 ;  Price  v.  Knott, 
8  Oregon,  438 ;  Lukrs  v.  Sturtevant,  10  id.  170 ;  Small  v.  Grand  Trunk  Ry.  Co. 

15  Q.  fi.  (Upper  Canada)  283.  In  Thornton  v.  Grant,  10  Rhode  Island, 
477,  a  wharf  frontage,  which  was  impaired  in  usefulness  by  an  adjoining  pro- 
prietor's extension  of  his  wharf  in  front  thereof,  was  protected  by  injunction. 

The  common  right  of  navigation  gives  to  the  public  no  general  right  of  ac- 
cess to  navigable  waters  across  private  lands,  including  the  foreshore,  above 
high-water  mark,  when  that  is  private  property.  Cortelyou  v.  Van  Brundt, 
2  Johnson  (N.  Y.),  357;  Coolidge  v.  Williamsj  4  Massachusetts,  140;  Hetjield 
V.  Baumy  13  Iredell  (N.  C),  304;  Bickel  v.  Polk,  5  Harrington  (Del.),  325. 

The  private  right  of  access  is  limited  to  the  riparian  owner's  frontage  upon 

the  open  water,  and  does  not,  as  against  adjoining  owners  or  the  public,  apply 

to  the  slips,  or  the  sides  of  a  dock,  which  he  may  use  in  connection  with  his 

wharves  or  other  improvements.     Gray  v.  Bartlett,  20  Pickering  (Mass.))  186; 
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United  States  v.  Bain,  3  Hughes  (U.  S.),  593;  Frinlc  v.  Lawrence,  20  Connec- 
ticut, 117, 121.  See  in  general  on  riparian  rights,  Jones  on  Easements,  ss.  725 
et  seq. ;  Jones  on  Real  Property,  ss.  470-502. 

As  the  right  of  access  is  a  riparian  right  of  property,  it  can  only  be  taken 
away  by  due  process  of  law,  and  when  so  taken  for  the  public  good,  the  owner 
is  entitled  to  compensation,  though  the  obstruction  which  interferes  with  this 
right  is  not  placed  upon  his  land.  Yates  v.  Milwaukee,  10  Wallace  (U.  S.), 
497;  Drui^  v.  Midland  R.  Co.,  127  Massachusetts,  571,  583  ;  Chapman  v.  Osh- 
kosh  5*  Mississippi  R.  Co.,  33  Wisconsin,  629;  Diedrich  v.  Northwestern  Union 
R.  Co,,  42  id.  248;  Carli  v.  Stillwater  Street  R.  Sf  Tr.  Co.,  28  Minnesota,  373; 
Providence  Steam  Engine  Co.  v.  Providence  Sf  Stonington  Steamship  Co.,  12 
Rhode  Island,  348. 

Two  important  decisions  serve  to  show  attempted  variations  from  these 
rules,  viz.  :  — 

(1)  In  New  York,  where  the  owner  of  land  bordering  upon  navigable 
waters  has  no  property  in  the  soil  beyond  high-water  mark,  it  was  held, 
in  Gould  V.  Hudson  River  R.  Co.,  6  New  York,  522,  and  other  cases,  that  such 
owner  is  not  entitled  to  maintain  an  action  for  damages,  and  for  the  re- 
moval of  the  obstruction,  when  his  access  to  the  water  is  wholly  cut  off,  except 
across  a  railroad,  by  the  construction,  under  State  authority,  of  such  railroad 
along  his  water-front,  but  upon  the  shore  below  the  high- water  mark.  Such 
decisions  are  practically  overruled  by  later  cases  in  New  York  to  the  contrary. 
See  Williams  v.  New  York,  105  New  York,  419,  436;  Kane  v.  New  York 
Elevated  R.  Co.,  125  id.  164,  184 ;  Rumsey  v.  New  York  ^  New  England 
R.  Co.,  133  id.  79;  136  id.  543  (and  see  s.  c.  in  114  id.  423;  125  id.  681). 
In  Sage  v.  New  York,  154  New  York,  61,  70,  76,  77,  Judge  Vann,  after  re- 
viewing the  local  decisions,  said :  "  These  cases  establish  the  absolute  power 
of  the  city  [of  New  York]  to  improve  the  water  front  for  the  benefit  of  navi- 
gation, free  from  any  interference  by  the  riparian  owner,  whose  sole  right 
as  against  the  State  or  its  municipal  grantee,  as  the  trustee  for  the  public,  is 
the  pre-emptive  right  to  purchase,  in  case  of  a  sale,  when  conferred  by  statute. 
.  .  .  The  Rumsey  Case  (133  New  York,  79),  while  it  substantially  overthrows 
the  early  case  of  Gould  (6  New  York,  522),  does  not  pass  upon  the  rights  of  a 
riparian  proprietor  as  against  the  State  itself,  or  one  of  its  political  divisions, 
in  improving  the  water  front  of  a  great  port  for  important  public  purposes. 
It  simply  decided  that  an  owner  of  land  on  a  public  river  can  recover  damages 
from  a  railroad  company  for  building  an  embankment  across  his  water  front 
and  depriving  him  of  access  to  the  navigable  part  of  the  stream.  The  Court  " 
there  declared  "  that  the  *  principle  cannot,  of  course,  be  extended  so  as  to  in- 
terfere with  the  right  of  the  State  to  improve  the  navigation  of  the  river,  or 
with  the  power  of  Congress  to  regulate  commerce  under  the  provisions  of  the 
Federal  Constitution."'  (2)  The  case  of  Enos  v.  -fiTamiV/on,  27  Wisconsin, 
256,  in  which  there  was  held  to  be  a  special  and  actionable  injury  to  the  plain- 
tiff's tannery  by  an  obstruction  between  it  and  a  place  sixty  miles  above  it  on 
the  same  navigable  stream,  at  which  the  bark  for  the  tannery,  not  obtainable 
elsewhere,  was  procured.  This  decision  appears  not  to  be  in  accord  with  the 
above  rules,  or  with  other  decisions  in  Wisconsin.   See  Walker  v.  Shepardson^ 
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2  Wisconsin,  384;  4  id.  486;  Barnes  v.  Racine,  4  id.  454 ;  Williams  v.  Smithy 
22  id.  594 ;  Hobart  v.  Milwaukee  City  R.  Co.,  27  id.  194 ;  Potter  v.  Menasha, 
30  id.  492;  A.  C.  Conn.  Co.  v.  Little  Suamico  Lumber  ^  M.  Co.,  65  id.  580. 

In  addition  to  the  right  of  access,  other  riparian  rights  of  property  are 
clearly  recognized  in  this  country,  such  as  :  (1)  The  right  to  reclaim  and  ac- 
quire the  soil  in  front  of  riparian  property  by  wharfing  out  in  front  of  the 
land,  —  a  right  which  is  usually  subject  to  regulation  by  the  State  by  the 
establishment  of  harbor  lines  or  levees.  Weber  v.  Harbor  Commissioners,  18 
Wallace  (U.  S.),  57;  Boston  v.  Lecraw,  17  Howard  (id.),  426,  432;  Attor- 
ney-General V.  Woods,  108  Massachusetts,  436;  Abom  t.  Smith,  12  Rhode 
Island,  370  ;  People  v.  Vanderbilt,  26  New  York,  287,  and  28  id.  396  ;  Lane  v. 
Harbor  Commissioners,  70  Connecticut,  685 ;  State  v.  Sargent,  45  id.  358 ;  Mus- 
ser  V.  Herskey,  42  loWa,  356 ;  Daily  v.  Swope,  47  Mississippi,  367.  (2)  The 
right  to  the  gradual  gain  which  may  arise  to  riparian  estates  from  alluvial 
additions,  in  compensation  for  the  loss  to  which  such  estates  may  be  subject 
from  the  action  of  the  water,  and  also  to  the  gain  which  may  arise  from  relic- 
tion, or  the  gradual  recession  of  the  water.  Jefferis  v.  East  Omaha  Land  Co., 
134  United  States,  178 ;  Nebraska  v.  Iowa,  143  id.  359,  and  145  id.  519 ;  Ham- 
mond v.  Shepard,  186  Illinois,  235,  and  57  Northeastern  Rep.  867  ;  Linthicum 
V.  Coan^  64  Maryland,  439;  Ocean  City  As.^^n  y.  Shriver  (New  Jersey  Law), 
46  Atlantic  Rep.  690;  Benne  v.  Miller,  149  Missouri,  228;  Moore  y.  Farmer 
(Missouri),  56  Southwestern  Rep.  493;  Priewe  v.  Wisconsin  State  Land  fr  Imp. 
Co.,  93  Wisconsin,  534.  (3)  The  right  of  each  riparian  owner  to  have  the 
water  pass  his  land  substantially  in  its  natural  state,  not  unreasonably  dimin- 
ished in  force  or  volume,  unaccelerateil  in  its  flow,  and  unpolluted.  Amoskeag 
Manuf.  Co.  v.  Goodale,  46  New  Hampshire,  53;  Holden  v.  Lake  Co.,  53  id. 
552;  Pratt  v.  Lamson,  2  Allen  (Mass.),  275  ;  Brown  v.  Kistler,  190  Pennsyl- 
vania State,  499 ;  New  Haven  Water  Co.  v.  Wallingford,  72  Connecticut,  293 ; 
Canfield  v.  Andrew,  54  Vermont,  1 ;  Rider  v.  Amsterdam,  65  New  York  Supp. 
579;  Bathgate  v.  Irvine,  126  California,  135.  (4)  The  right  to  confine  the 
water,  whether  salt  or  fresh,  to  the  limits  e  ablished  by  nature.  Gulf,  C.  Sf 
S.  F.  R.  Co.  V.  Clark,  101  Federal  Rep  678 ;  Gerrish  v.  Clnugh,  48  New  Hamiv 
shire,  9  ;  Hawleyv.  Sheldon,  64  Vermont,  491 ;  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248 ;  North  Fork  Water  Co.  v.  Edwards,  121  California,  6C2. 

(5)  The  exclusive  right  to  fish  opposite  one's  land  when  the  waters  are  not 
private  property.  Lunt  v.  Holland,  14  Massachusetts,  149;  Bradford  v.  Cres- 
sey,  45  Maine,  9;  Adams  v.  Barney,  2'^  Vermont,  225;  Woodman  v.  Spencer, 
54  New  Hampshire,  507 ;  Hart  v.  Hill,  1  Wharton  (Penn),  137  ;  Poor  v.  J/c- 
Ciure,  77  Pennsylvania  State,  214  ;  Camden  v.  Creel,  4  West  Virginia,  365. 

(6)  The  right  to  harvest  ice  in  such  watera:  Washington  Ice  Co.  v.  Shortall, 
101  Illinois,  46,  &  21  American  Law  Register  (N.  S.),  313  and  note ;  Rotoell 
V.  Doyle,  131  Massachusetts,  474;  People's  Ice  Co.  v.  Davenport,  149  id.  322; 
Barrett  ▼.  Rockport  Ice  Co.,  84  Maine,  155;  and  (7)  in  some  jurisdictions,  the 
right  to  maintain  a  ferry  as  an  incident  of  private  ownership  of  the  river 
banks.  See  e.  g.  Bowman  v.  Wathen,  2  McLean  (U.  S.),  376;  Hanger  v.  Little 
Rock  J.  R.  Co.,  52  Arkansas,  61.  This  right  is,  however,  more  properly  classed 
as  a  franchise,  as  it  involves  the  taking  of  toll  (see  Attorney-General  v.  Boston, 
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123  Massachusetts,  460,  468) ;  and  is  now  often  regulated  by  State  statutes, 
which  give  a  preference  to  the  riparian  proprietor,  if  he  applies  for  the  privi- 
lege. See  Haynes  v.  Wells,  26  Arkansas,  464;  Beckley  v.  Learn,  Z  Oregon, 
544;  Dufdap  v.  Yf*akum,  18  Texas,  582 ;  Mullis  v.  Cavins,  5  Blackford  (Ind), 
77;  Golconda  v.  Field,  108  Illinois,  419;  Fortainv.  Smith,  114  California,  494; 
Wheeling  Sr  Belmont  Bridge  Co.  v.  Wheeling  Bridge  Co.,  138  United  States,  287. 
Riparian  proprietors  and  those  who  pass  their  land  in  the  exercise  of  the 
public  right  of  navigation  have  both  rights  and  duties  in  their  relation  to  each 
other.  The  former  cannot  lawfully,  in  any  case,  so  build  out  in  front  of  their 
land  as  to  obstruct  the  navigation,  without  the  authority  of  the  State,  or  its 
subordinate  authorities,  such  as  harbor  commissioners.  Weber  v.  Harbor  Com- 
missioners,  18  Wallace  (U.  S.),  57  ;  Atlee  v.  Packet  Co.,  21  id.  389,  392 ;  Com- 
monwealth V.  Alger,  7  Gushing  (Mass.),  53,  67  ;  Axlini  v.  Shato,  35  Florida, 
305.  Tlie  latter  have  no  right  to  use  the  latter^s  shore  or  river  banks  for  moor- 
ing or  landing,  and  must  so  reasonably  use  the  navigation  as  not  to  injure  the 
adjacent  lands.  If,  for  instance,  a  lumber  company  floats  timbers  dow^n  a 
stream  to  its  boom  in  such  numbers  and  masses  as  to  cause  a  jam  and  a  dam- 
ming up  of  the  water,  which  is  thereby  raised  and  thrown  upon  the  dry  land, 
or  diverted  in  its  current  so  as  to  cut  into  and  across  such  land,  it  is  a  negli- 
gent wrong  for  which  the  company  is  liable  in  damages.  Alabama  Lumber 
Co,  V.  Keel  (Alabama),  28  Southern  Rep.  204.  The  rights  of  the  riparian 
owners  are,  however,  subject  to  the  reasonable  exercise  of  the  public  right  of 
passage,  and  the  danger  incident  thereto,  and  if  logs  or  vessels  are  driven  or 
navigated  down  a  stream  in  an  ordinarily  careful  and  prudent  manner,  their 
owner  is  not  liable  for  the  damage  which  may  result  to  the  riparian  proprietor. 
Ibid. ;  Latcler  v.  Baring  Boom  Co.,  56  Maine,  443;  White  River  Log  Sf  B.  Co. 
V.  Nelson,  45  Michigan,  578 ;  Coyne  v.  Mississippi  §•  Rum  River  Boom  Co.^  72 
Minnesota,  533;  Field  v.  Apple  River  Log  Driving  Co.,  67  Wisconsin,  569. 


No.  2.  — MICKLETHWAIT  v.  NEWLAY  BRIDGE 
COMPANY. 

(c.  A.  1886.) 

RULE. 

The  grant  of  land  described  as  bounded  by  a  non-tidal 
river  includes  primA  facie  the  soil  of  the  bed  of  the  river 
ad  medium  filum  aquce  ;  and  the  presumption  is  not  rebutted 
by  the  mere  fact  that  the  dimensions  of  the  land  as  de- 
scribed correspond  to  the  land  extending  only  to  the  edge 
of  the  river,  or  that  the  colouring  of  the  land  on  the  map 
referred  to  in  the  description  extends  only  to  the  edge  of 
the  river. 
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MicUethwait  v.  Hewlay  Bridge  Company. 

33  Ch.  D.  133-156  (8.  c  65  L.  T.  336). 

Riparian  Proprietor,  —  Grant  of  Land  adjoining  River,  —  Intention  to  pass  [133] 
half  the  Bed  of  the  River. 

Though  the  presumption  that  a  grant  of  laud  described  as  bounded  by  an 
inland  river  passes  the  adjoining  half  of  the  bed  of  the  river  may  be  rebutted 
by  circumstances  which  show  that  the  parties  must  have  intended  it  not  to 
pass,  it  will  not  be  rebutted  because  subsequent  circumstances,  not  contem- 
plated at  the  time  of  the  grant,  show  it  to  have  been  very  disadvantageous  to 
the  grantor  to  have  parted  with  the  half  bed,  and  if  contemplated  would 
probably  have  induced  him  to  reserve  it;  nor  is  the  presumption  excluded  by 
the  fact  that  the  granlor  was  owner  of  both  banks  of  the  river. 

M.  being  entitled  to  lands  on  both  sides  of  a  river,  sold  and  conveyed  to 
L.  a  piece  of  land  the  dimensions  of  which  were  minutely  given  in  the  con- 
veyance, and  which  was  therein  stated  to  contain  7752  square  yards,  and  to 
be  bounded  on  the  north  by  the  river,  and  to  be  delineated  on  the  plan  drawn 
on  the  deed,  and  thereon  coloured  pink.  The  dimensions  and  colouring  ex- 
tended only  up  to  the  southern  edge  of  the  river,  and  if  half  the  bed  had  been 
included  the  area  would  have  been  10,031  square  yards  instead  of  7752.  The 
deed  contained  various  reservations  for  the  benefit  of  M.,  but  contained 
nothing  express  to  show  whether  the  half  of  the  bed  was  intended  to  pass  or 
not.  M.  was  at  the  time  owner  of  a  private  bridge  close  by,  from  which  he 
received  tolls.  Thirty  years  afterwards  a  bridge  was  projected  to  cross 
the  river  from  L.'s  land.  The  plaintiffs,  who  had  *  succeeded  to  all  M.*s  [*134] 
property  in  the  neighbourhood,  brought  their  action  to  restrain  the 
making  the  new  bridge.  If  the  grant  to  L.  passed  half  the  bed,  no  part  of  the 
new  bridge  would  be  over  land  of  the  plaintiflFs  :  — 

Held,  that  the  presumption  that  the  grant  included  half  the  bed  was  not 
rebutted,  and  that  au  injunction  could  not  be  granted  on  the  ground  that  the 
erection  of  the  bridge  would  be  a  trespass : 

HeU,  also,  that  a  stipulation  in  the  grant  that  nothing  therein  contained 
should  prejudice  or  affect  M.'s  right  to  take  tolls  over  his  bridge  did  not  pre- 
clude L.'s  taking  away  custom  from  that  bridge  by  the  erection  of  a  new 
bridge. 

The  conveyance  reserved  to  M.,  his  heirs,  &c.,  the  right  of  entering  upon 
the  land  or  any  part  thereof  for  the  purpose  of  repairing  M.'s  bridge.  Held, 
that  this  did  not  preclude  L.  from  erecting  any  structures  upon  the  land,  pro- 
vided he  left  reasonable  access  for  the  purpose  of  repairing  the  bridge. 

By  indenture  dated  the  7th  of  March,  1854,  made  between  John 
Micklethwait  of  the  one  part,  Joseph  Lowden  of  the  second  part, 
and  George  Lucas  of  the  third  part,  reciting  to  the  effect  that,  by 
an  indenture  dated  the  4th  of  September,  1852,  Micklethwait 
demised  to  Lowden  all  that  piece  or  parcel  of  land  or  ground  as 
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the  same  was  then  staked  out  and  divided  from  the  adjoining 
lands  of  Micklethwait,  situate  at  Newlay,  in  the  parish  of  Leeds, 
containing  by  admeasurement  6194  square  yards  or  thereabouts, 
and  bounded  by  a  new  line  of  road  leading  from  the  Leeds  and 
Bradford  Eailway  to  the  iron  bridge  some  time  since  erected  by 
John  Pollard,  deceased,  over  the  river  Aire,  called  New  Laithes 
Bridge,  at  Newlay  aforesaid,  on  or  towards  the  west,  and  by  other 
land  belonging  to  Micklethwait  on  or  towards  the  east  or  north- 
east, and  "  by  the  River  Aire  on  or  towards  the  north,"  and  by  an 
intended  road  twenty-four  feet  in  width,  on  or  towards  the  south. 
And  also  all  those  dye-works,  cottages,  or  dwelling-houses  and 
buildings  then  standing  on  the  said  parcel  of  land,  together  with 
the  appurtenances,  for  the  term  of  twenty-one  years,  at  the  rent 
and  subject  to  the  covenants  therein  contained,  and  that  it  was  by 
the  same  indenture  of  lease  agreed  that  if  Lowden,  his  executors, 
administrators,  or  assigns,  during  the  continuance  of  the  demise, 
should  be  desirous  to  purchase  the  demised  premises,  he  or  they 
should  be  entitled  to  do  so  at  the  price  of  £1359  155.,  And  that 
if  Lowden,  his  executors,  administrators,  or  assigns,  should  be 
desirous   of   purchasing  any  quantity  of  the  land  adjoining  the 

east  or  northeast  boundary  of  the  demised  premises  not 
[*  135]  *  exceeding  one  acre  in  quantity,  and  to  be  severed  from 

the  estate  of  Micklethwait  by  a  line  running  parallel  to 
the  whole  of  the  said  east  or  northeast  boundary,  and  to  be  of  equal 
breadth  throughout,  he  or  they  should  be  entitled  to  purchase  it  at 
the  rate  of  £800  per  acre,  And  reciting  that  Lowden,  being  desirous 
in  pursuance  of  the  above  power  to  purchase  the  demised  premises, 
and  also  to  purchase  from  Micklethwait  additional  land  adjoining 
the  south  and  east  boundaries  of  the  same  hereditaments,  Mickle- 
thwait had  agreed  with  him  for  the  absolute  sale  to  him  of  the 
hereditaments  thereinafter  described  (subject  as  thereinafter  men- 
tioned for  £1623  15s.  lid.,  Micklethwait,  in  consideration  of  that 
sum,  conveyed  to  Lowden  and  his  heirs,  "  All  that  piece  or  parcel 
of  land  of  an  irregular  shape  being  part  and  parcel  of  a  certain 
close  of  land  called  the  Upper  Brigg  Flatt,  as  the  same  part  and 
parcel  is  now  staked  out  and  divided  from  the  adjoining  lands  of 
the  said  J.  Micklethwait,  situate  at  Newlay,  in  the  county  of  York, 
containing  by  admeasurement  on  the  westerly  side  thereof  404  feet, 
on  the  easterly  or  northeasterly  side  thereof  291  feet  6  inches, 
on  the  northerly  side  thereof  330  feet,  and  on  the  southerly  side 
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thereof  140  feet,  and  admeasuring  in  the  whole  7752  square  yards 
or  thereabouts,  be  the  same  more  or  less,  and  bounded  on  or 
towards  the  west  by  a  new  road  leading  from  the  Leeds  and 
Bradford  Railway  to  the  iron  bridge  some  time  since  erected  by 
John  Pollard,  Esq.,  deceased,  over  the  river  Aire,  called  New 
Laithes  Bridge,  at  Newlay  aforesaid,  on  or  towards  the  east  or 
northeast  by  other  land  belonging  to  the  said  J.  Micklethwait, 
on  or  towards  the  north  by  the  river  Aire,  and  on  or  towards  the 
south  by  a  new  road  twenty-four  feet  in  width  running,  &c..  And 
also  all  those  dye-works,  cottages,  and  buildings  now  standing 
upon  the  said  parcel  of  land  late  in  the  tenure  or  occupation  of, 
&c.,  but  now  of  the  said  Joseph  Lowden  or  his  undertenants,  And 
all  other  erections  and  buildings,  additions  and  improvements, 
recently  made  by  the  said  J.  Lowden  upon  the  same  parcel  of 
land  or  some  part  thereof  which  said  parcel  of  land,  with  the 
dye-works,  cottages,  and  buildings  thereon  are  more  particularly 
delineated  and  described  in  the  plan  drawn  on  the  second  skin 
of  these  presents  and  thereon  coloured  pink,  Together  with  all 
and  singular  houses,  outhouses,  ways,  roads,  paths,  pas- 
sages, *  waters,  watercourses,  wells,  drains,  fences,  rights,  [*  136] 
liberties,  easements,  profits,  privileges,  advantages,  and  ap- 
purtenances whatsoever  to  the  said  land,  dye-works,  buildings,  and 
hereditaments  expressed  to  be  hereby  conveyed,  or  any  part  thereof, 
belonging  or  appertaining,  or  with  the  same  or  any  part  thereof 
usually  held,  occupied,  or  enjoyed,  And  particularly  a  right  of  road, 
way,  and  passage  for  the  said  J.  Lowden,  his  executors,  adminis- 
trators, and  assigns,  and  his  and  their  servants,  &c.,  to  pass  and 
repass  with  or  without  horses,  cattle,  carts,  and  other  carriages  to, 
over,  and  from  the  said  iron  bridge  called  New  Laithes  Bridge,  on 
payment  of  the  usual  and  accustomed  tolls  heretofore  paid  in 
respect  thereof  to  the  said  J.  Micklethwait,  his  heirs  and  assigns. 
And  also  a  right  of  foot,  horse,  and  carriage  road  for  all  purposes 
and  on  all  occasions  for  the  said  J.  Lowden,  his  heirs  and  assigns, 
owners  or  occupiers  of  the  said  hereditaments,  or  any  and  every 
part  thereof,  and  all  other  persons  having  occasion  to  pass  or 
repass  to  or  from  the  same  or  any  and  every  part  thereof,  from 
time  to  time  and  at  all  times  hereafter  through,  over,  and  along 
the  said  new  road  on  the- west  side  of  the  said  parcel  of  land 
leading  from  the  Leeds  and  Bradford  Railway  to  the  said  bridge 
called  New  Laithes  Bridge,  and  through,  over,  and  along  the  said 
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new  road  twenty-four  feet  wide  recently  made  on  the  south  side 
of  the  said  parcel  of  land  expressed  to  be  hereby  conveyed,"  And 
all  remainders  &c.,  And  all  the  estate,  &c.,  to  hold  the  premises  to 
Lowden  and  his  heirs  to  uses  to  bar  dower,  "  Saving,  excepting, 
and  reserving  nevertheless  to  the  said  J.  Micklethwait,  his  heirs 
and  assigns,  the  use  and  enjoyment  of  all  the  surplus  water  to 
be  hereafter  in  the  reservoir  situate  in  the  said  parcel  of  land 
expressed  to  be  hereby  conveyed  after  the  wants  and  necessities 
of  the  said  J.  Lowden,  his  executors,  administrators,  or  assigns, 
shall  have  been  supplied,  with  power  and  authority  for  the  said 
J.  Micklethwait,  his  heirs  and  assigns,  at  any  time  hereafter  and 
from  time  to  time  to  enter  into  and  upon  the  said  hereditaments 
and  premises,  to  make,  construct,  repair,  renew,  and  maintain  all 
such  channels,  culverts,  pipes,  and  other  works  as  may  be  requisite 
or  advisable  to  such  use  and  enjoyment  of  the  said  surplus  water, 

And  also  saving,  excepting,  and  reserving  to  the  said  J. 
[*  137]  Micklethwait,  his  heirs  and  assigns,  the  right  and  *  privilege, 

with  or  without  workmen,  agents,  and  others,  horses  and 
carts,  and  with  all  suitable  and  requisite  materials  and  imple- 
ments, of  entering  from  time  to  time  into  and  upon  the  said 
hereditaments  and  premises  expressed  to  be  hereby  conveyed,  or 
any  part  thereof,  for  the  purpose  of  renewing,  altering,  repairing, 
and  amending  the  said  iron  bridge  called  New  Laithep  Bridge,  and 
the  toll-house  and  buildings  thereto  adjoining,  he  and  they,  and 
his  and  their  servants,  agents,  and  workmen,  doing  as  little  dam- 
age as  may  be,  and  paying  to  the  said  Joseph  Lowden,  his  exec- 
utors, administrators,  or  assigns  reasonable  compensation  for  all  such 

damage  as  may  be  thereby  done  or  occasioned."  There 
[*  138]  •  followed  a  covenant  by  Lowden  for  the  repair  of  that 

part  of  the  new  road  twenty-four  feet  wide  which  adjoined 
the  southern  side  of  the  land,  and  a  covenant  by  him  that  all  cot- 
tages and  dwelling-houses  to  be  built  by  him,  his  heirs  or  assigns, 
on  the  land  should  be  at  least  four  feet  from  the  new  line  of  road 
leading  to  Newlay  Station,  in  case  they  should  front  that  road. 
Then  followed  covenants  for  title  and  the  production  of  title  deeds, 
and  the  deed  ended  with  a  declaration  and  agreement  "  that  noth- 
ing in  these  presents  contained  shall  afifect,  prejudice,  or  interfere 
with  any  right  of  the  said  J.  Micklethwait,  his  heirs  and  assigns, 
at  present  existing  to  take  rent  or  toll  in  respect  of  and  as  a  com- 
pensation for  all   or  any  person  or  persons,  horses,  and  other 
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animals,  carts,  and  other  carriages  having  occasion  to  pass  and 
repass  on,  over,  and  along  any  part  of  the  lane,  road  or  way  of  the 
said  J.  Micklethwait  leading  to  and  from  the  Leeds  and  Bradford 
tampike  road,  near  to  the  Acorn  Inn,  through  Newlay,  to,  into. 


and  from  the  township  of  Horsforth  and  over  the  said  iron  bridge 
called  New  Laithes  Bridge." 

The  property  conveyed  was,  on  the  plan  referred  to  by  the 
above  deed,  coloured  pink  up  to  the  edge  only  of  the  river;  and 
the  bed  of  the  river  dd  medium  filum,  was  not  included  in  the 
dimensions  stated  in  the  deed.     Had  it  been  included  the  surface 
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would  have  been  10,031  square  yards  instead  of  7752,  a  difference 
of  2279  square  yards. 

The  bridge  referred  to  in  the  above  deed  was  a  private  bridge 
erected  by  John  Pollard,  a  predecessor  in  title  of  John  Mickle- 
thwait,  upon  his  own  property,  which  at  the  time  of  the  convey- 
ance belonged  to  John  Micklethwait.  There  was  no  public  right 
of  way  over  the  bridge,  but  persons,  horses,  cattle,  and  carriages 
were  allowed  to  pass  on  payment  of  tolls. 

In  1880  the  Midland  Railway  Company  purchased  the  property 
comprised  in  the  conveyance  to  Lowden,  and  under  their  auspices, 
in  April,  1886,  a  company  was  formed  for  making  a  new  girder 
bridge  over  the  Aire,  near  Newlay,  which  it  was  intended  to  make 
a  free  bridge.  The  work  was  commenced  on  the  land  purchased 
from  Lowden,  and  pillars  were  erected  with  girders  upon  them.  The 
plaintiffs,  who  were  the  successors  in  title  of  John  Mickle- 
[*  139]  thwait,  commenced  this  action  against  the  Newlay  *  Bridge 
Company  and  its  directors  for  an  injunction  to  restrain  them 
from  interfering  with  the  rights  of  entry  upon  this  land  given  by 
the  conveyance  of  the  7th  of  March,  1854,  for  the  purpose  of  re- 
pairing the  old  bridge,  and  from  erecting  or  allowing  to  continue 
any  structure  over  the  bed  of  the  river,  and  from  trespassing  upon 
Fleeta  Lane. 

It  will  be  seen  from  the  accompanying  plan  that  the  intended 
bridge  was  to  cross  the  river  from  the  land  of  the  Midland 
Eailway  Company  to  land  of  I-ady  Cardigan's  trustees,  over  which 
the  road  was  to  be  carried  into  Fleeta  Lane,  at  a  point  where  the 
lane  lay  between  land  of  the  plaintiffs  and  land  of  the  Cardigan 
trustees.  The  plaintiffs  alleged  that  the  whole  soil  of  the  lane 
at  this  point  belonged  to  them,  and  that  the  lane  was  not  a 
public  but  a  private  road.  On  these  points  there  was  a  conflict 
of  evidence.  The  Cardigan  trustees  approved  of  the  erection  of 
the  new  bridge.  As  appears  from  the  plan,  no  part  of  the  works 
proposed  was  carried  over  land  of  the  plaintiffs  if  the  conveyance  to 
Lowden  passed  the  soil  in  the  bed  of  the  river  ad  medium  filum. 
There  was  a  conflict  of  evidence  as  to  whether  the  works  deprived 
the  plaintiffs  of  reasonable  and  convenient  access  to  the  old  bridge 
for  the  purpose  of  repairing  it,  and  some  of  their  witnesses  gave 
(5vi(l(mce  to  the  effect  that  it  was  necessary  for  convenient  access 
that  the  whole  of  the  narrow  piece  forming  the  western  portions  of 
Lowdeiffl  purchase  should  remain  wholly  unbuilt  upon. 
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An  injunction  was  applied  for  before  Vice-Chancellor  Bacon. 
The  question  as  to  the  construction  of  the  deed  of  conveyance 
was  not  much  argued,  and  the  Vige-Chancbllor  was  under  the 
impression  that,  at  the  place  where  the  bridge  was  to  cross,  the 
plaintiffs  were  at  all  events  entitled  to  one  half  of  the  bed 
of  the  river.  He  made  an  order  restraining  the  defendants  until 
the  hearing  from  interfering  with  or  obstructing  the  rights  of 
the  plaintiffs  to  enter  upon  the  land  for  the  purpose  of  repairing 
their  bridge,  and  of  taking  toll  in  respect  of  any  person  passing 
and  repassing  along  any  part  of  the  plaintifiTs  road  to  or  over  the 
bridge ;  and  from  erecting  or  permitting  to  remain  any  bridge, 
chain,  wire,  or  other  obstruction  over  any  part  of  the  river 
extending  along  the  boundary  of  the  land  comprised  in 
Lowden's  *  purchase  ;  and  from  trespassing  upon  or  inter-  [*  140] 
fering  with  the  enjoyment  by  the  plaintiffs  and  their 
tenants  of  Fleeta  Lane. 

The  company  and  the  directors  severally  appealed. 

Macnaghten,  Q.  C.  and  Phipson  Beale,  for  the  company,  and 
Byrne,  for  the  directors. 

Marten  Q.  C,  Eomer,  Q.  C,  and  E.  S.  Ford,  for  the  [141] 
plaintitis. 

Phipson  Beale,  in  reply.  [143] 

1886.  July  22,    Cotton,  L.  J.:  — 

This  is  an  appeal  by  the  defendants  from  an  order  made  by 
Vice-Chancellor  Bacon  granting  an  injunction  restraining 
both  the  *  company  and  its  directors  from  erecting  a  [*  144] 
bridge,  and  also  from  committing  a  trespass  on  a  road 
claimed  to  belong  to  the  plaintiffs,  on  which  the  northern  approach 
to  a  bridge  belonging  to  the  plaintiffs  abuts.  The  substantial 
question  is  as  to  the  construction  of  the  bridge.  That  is  the 
main  point  of  interest  to  the  plaintiffs,  because  they  have  a  bridge 
close  to  the  place  on  which  it  is  intended  to  put  up  the  bridge  of 
the  defendants,  and  they  charge  a  toll  for  foot  passengers,  and,  I 
suppose,  also  for  carts,  but  the  bridge  to  be  erected  by  the  defend- 
ants is  intended  to  be  a  free  bridge. 

Four  points  were  urged  on  behalf  of  the  plaintiffs.  The  first 
was  this :  that  the  half  of  the  bed  of  the  river  adjoining  the  land 
of  the  defendants  belongs  to  the  plaintiffs  and  is  vested  in  them, 
and  that  therefore  it  was  an  act  of  trespass  to  carry  a  bridge  over 
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that  portion  of  the  river.  That  contention  turns  on  the  true 
construction  of  the  conveyance  of  the  7th  of  March,  1854.  Up 
to  the  date  of  that  conveyance  the  predecessors  in  title  of  the 
plaintiflfs  were  owners  of  the  land  comprised  in  it  and  of  part  of 
the  land  lying  opposite  to  it  on  the  other  side  of  the  river.  They 
had  a  great  deal  of  other  property  in  the  neighbourhood,  and  in 
that  year  they  made  a  conveyance  to  Joseph  Lowden,  who  was 
the  predecessor  in  title  of  the  defendants.  That  conveyance 
followed  a  lease  which  had  been  previously  granted  to  Lowden, 
and  which  gave  the  lessee  an  option  to  buy  the  land  comprised  in 
the  lease  and  certain  additional  land.  One  great  point  made  on 
behalf  of  the  plaintiffs  was  that  the  lease  provided  that  the 
quantity  of  additional  land  to  be  bought  should  not  exceed  an 
acre,  and  gave  the  price  very  definitely.  The  property  conveyed 
was  described  in  the  conveyance,  and  shown  in  the  plan  annexed 
to  it,  as  bounded  on  the  west  by  a  new  road  leading  to  the  bridge 
which  now  belongs  to  the  plaintiffs.  The  defendants  are  pro- 
posing to  put  their  bridge  a  little  to  the  eastward  of  the  bridge 
of  the  plaintiffs,  with  an  approach  starting  from  the  new  road 
and  made  upon  land  of  the  defendants,  and  then  the  bridge  is  to 
cross  the  river  to  the  land  of  the  Cardigan  trustees.  There  is 
some  dispute  about  the  reservation  of  a  strip  of  land  between  the 
proi>erty  conveyed  to  Lowden,  and  the  bed  of  the  river,  but  that 
was  lower  down,  and  there  is  no  doubt  that  the  piece  of  land  con- 
veyed to  Lowden  comprised  the  bank  of  the  river  at  the 
[*145]  spot  in  *  question.  The  conveyance  comprised  the  land 
s^H^cifiod  and  marked  out  by  metes  and  bounds,  but  it 
dovsoribod  it  as  bounded  on  the  north  by  the  river,  and  there  are 
hn'jjo  j^iMioml  wonls, "  tt>gother  with  all  ways,  waters,  watercourses," 
Cii\  I  do  not  myself  place  reliance  on  those  general  words,  but 
thoy  nr\>  oorUiinly  as  wide  as  the  general  words  upon  which  stress 
\VU8  bud  in  ono  of  the  cai^os  quoted  to  us.  But  the  question  is 
Nvht>il\or  I  his  oonvoyanoo  of  a  piece  of  land  described  by  quantity 
of  yj^^ls,  rtud  dosorilvd  as  Ixuus:  bounded  on  the  north  by  the 
rixor*  oarrio;*  wiih  it  as  |v\rt  of  that  which  was  conveyed  the  right 
lo  {\w  8oil  f»,f  f.')«<ni,'»i  ii,\r^i  o  j.,r.  In  my  opinion  the  rule  of  con- 
»tru»  tiou  is  now  woU  soiUovU  that  whoiv  thei«  is  a  conveyance  of 
hnul,  o\iM\  rthhouiih  it  is  dosorilxHi  by  inference  to  a  plan,  and  by 
\*xn1o\u\  rtud  by  quantity,  if  it  is  Siiid  to  he  bounded  on  one  side 
o\U\or  by  w  vixor  or  b\   j^  p;ib-io  thoroi;ghfare,  then  on  the  true 
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construction  of  the  instrument  half  the  bed  of  the  river  or  half 
of  the  road  passes,  unless  there  is  enough  in  the  circumstances 
or  enough  in  the  expressions  of  the  instrument  to  show  that  that 
is  not  the  intention  of  the  parties.  It  is  a  presumption  that  not 
only  the  land  described  by  metes  and  bounds,  but  also  half  the  soil 
of  the  road  or  of  the  bed  of  the  river  by  which  it  is  bounded,  is 
intended  to  pass ;  but  that  presumption  may  be  rebutted.  In  my 
opinion,  you  may  look  at  the  surrounding  circumstances,  but  only 
to  see  whether  there  were  facts  existing  at  the  time  of  the  convey- 
ance and  known  to  both  parties,  which  showed  that  it  was  the 
intention  of  the  vendor  to  do  something  which  made  it  necessary 
for  him  to  retain  the  soil  in  the  half  of  the  road  or  the  half  of  the 
bed  of  the  river,  which  would  otherwise  pass  to  the  purchaser  of 
the  piece  of  land  abutting  on  the  road  or  river.  There  may  be 
facts,  whether  appearing  on  the  face  of  the  conveyance  or  not, 
from  which  it  is  justly  inferred  that  it  was  not  the  intention  of 
the  parties  that  the  general  presumption  should  apply,  but  in  my 
opinion  it  is  not  sufficient  that  circumstances  which  afterwards 
occur  show  it  to  be  very  injurious  to  the  grantor  that  the  con- 
veyance should  include  half  of  the  bed  of  the  river  or  half  the 
soil  of  the  road.  It  may  be  that  if  the  vendor  and  purchsfeer  had 
thought  of  those  circumstances  they  would  have  introduced  into 
the  conveyance  something  to  show  that  the  half  of  the  bed 
of  *  the  river  was  not  to  pass,  but  the  mere  fact  that  cir-  [*  146] 
cumstances  not  within  the  contemplation  of  the  parties  at 
the  time  afterwards  arise,  which  show  it  to  have  been  to  the  disad- 
vantage of  the  vendor  that  the  soil  of  half  of  the  river  should  pass, 
will  not,  in  my  opinion,  prevent  the  presumption  from  arising. 

Before  considering  the  circumstances  of  the  present  case  I  will 
refer  to  some  of  the  cases  which  were  quoted  in  order  to  show- 
that  the  law  is  as  I  have  stated.  In  Lord  v.  Commissioners  of 
Sydruy,  12  Moo.  P.  C.  473,  where  there  was  a  grant  by  the  Crown 
of  a  piece  of  land  described  as  bounded  on  one  side  by  a  creek,  it 
was  held  that  even  as  against  the  Crown  the  grant  must  be  taken 
to  pass  the  soil  of  the  creek  up  to  the  middle.  The  case  of  Ber- 
ridge  v.  Ward,  10  C.  B.  (N.  S.)  400,  is  very  important,  because 
there,  although  the  map  annexed  to  the  conveyance  coloured  the 
land  only  to  the  edge  of  the  highway,  one  half  of  the  highway  was 
held  to  pass  by  the  conveyance.  The  rule  as  to  the  presumption  is 
there  laid  down,  and  the  case  is  a  very  strong  instance  of  its  appli- 
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cation.  The  case  of  Leigh  v.  Jack,  5  Ex.  D.  264,  was  referred  to, 
where  the  Court  of  Appeal  held  that  the  rule  did  not  apply. 
That  case  is  a  good  illustration  of  the  circumstances  which  may 
show  that  the  presumption  is  not  intended  to  apply  to  the  particu- 
lar conveyance.  The  property  there  was  laid  out  for  building,  and 
there  was  an  intended  road  which  adjoined  and  bounded  the  plot 
which  was  conveyed  to  one  of  the  parties.  It  was  obviously  neces- 
sary that  the  vendor  should  retain  the  soil  of  that  intended  road  in 
order  that  he  might  construct  and  make  it  into  a  road  and  then 
dedicate  it  to  the  public.  This  object  was  shown  by  the  convey- 
ance, for  the  road  was  described  in  it  as  an  intended  road,  and 
the  purchaser  must  have  known  that  the  half  of  it  was  not  to  pass 
to  him. 

It  was  very  ably  argued  by  Mr.  Eomer  that  the  rule  could  only 
have  arisen  from  its  being  useless  to  a  vendor,  when  parting  with 
his  property,  to  retain  an  adjoining  strip  of  land  forming  half  the 
bed  of  a  river  or  half  the  soil  of  a  road.  I  think  very  likely  that 
such  was  the  origin  of  the  rule,  but  when  the  rule  is  once  estab- 
lished as  a  rule  of  construction,  we  are  not  at  liberty  to 
[•  147]  depart  *  from  it  merely  because  it  is  shown  that  it  would 
•  have  been  to  the  interest  of  the  vendor  to  retain  the  half 
of  the  bed  of  the  river.  If  he  was  at  the  time  known  to  himself 
and  known  to  the  purchaser  to  be  about  to  do  something  on  that 
strip  of  land  which  rendered  it  necessary  for  him  to  have  the 
ownership,  that  rebuts  the  presumption ;  but  the  mere  fact  that  it 
now  appears  that  this  strip  of  land  is  of  use  to  him,  although  he 
had  no  intention  at  the  time  of  the  purchase  of  doing  anything 
which  would  require  it  to  remain  in  him,  does  not,  in  my  opinion, 
enable  us  to  depart  from  the  rule.  Here  there  is  nothing  in  the 
circumstances  to  rebut  the  presumption,  for  there  is  nothing  to 
show  that  at  the  time  when  this  conveyance  took  place,  anybody 
was  thinking  about  making  another  bridge.  It  did  not  become 
anybody's  interest  to  do  so  till  the  railway  company,  or  somebody 
for  them,  got  this  piece  of  land  and  wished  to  get  a  free  bridge 
opened  to  the  station,  and  the  making  of  such  a  bridge  would  not 
have  been  possible  unless  the  Cardigan  trustees,  who  had  the 
soil  of  the  other  half  of  the  river,  had  assented  to  the  building  of 
the  bridge.  Nothing  at  the  time  of  the  conveyance  was  contem- 
plated by  the  Micklethwaits  which  would  render  it  necessary  for 
them  to  retain  the  half  of  the  bed  of  the  river. 
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What  is  there  in  the  language  of  the  deed  to  help  the  plain- 
tiffs ?  In  my  opinion  there  is  nothing.  It  was  said  that  they 
ought  to  have  the  soil  of  this  portion  of  the  river  in  order  that 
they  might  repair  the  bridge,  but  they  had  carefully  provided 
that  they  should  have  a  right  of  way  for  that  purpose  over  what- 
ever passes  by  the  conveyance.  They  provide  by  the  deed  that 
nothing  therein  shall  interfere  with  their  right  to  take  tolls,  but 
they  have  not  put  in  any  provision  preventing  the  erection  of 
a  bridge,  and  if  it  had  been  contemplated  then  that  they  should 
have  this  piece  of  land  in  order  to  prevent  another  bridge  being 
built  they  would  have  put  in  something  to  show  such  intention. 
I  do  not  say  that  it  is  affirmatively  shown  that  the  intention  of 
the  parties  was  that  this  half  of  the  bed  should  pass ;  they  prob- 
ably never  thought  about  the  point.  I  go  upon  this,  that  a 
contrary  intention  is  not  expressed  or  made  manifest  in  such  a 
way  as  to  exclude  the  presumption.  In  my  opinion,  therefore, 
the  presumption  must  apply,  and  the  deed  must  be  held 
to  have  *  passed  not  only  that  which  was  described  and  [*  148] 
coloured,  but  the  adjoining  half  of  the  soil  of  the  river. 

It  is  said  that  this  is  very  extraordinary,  because  this  half  of 
the  river  bed  is  about  a  fourth  of  the  whole  quantity  of  the  land, 
and  the  purchasers  will  get  it  for  nothing.  The  price  really  was 
given  for  that  which  was  not  covered  by  water ;  the  part  covered 
by  water  would  not  be  available  for  what  was  then  in  contempla- 
tion, and  no  price  would  be  asked  for  it.  The  bed  of  a  stream,  it 
must  be  remembered,  is  vested  in  the  owners  subject  to  all  the 
rights  of  upper  and  lower  riparian  proprietors,  and  the  ownership 
of  a  moiety  of  it  is  not  very  important,  unless  some  such  case  as 
the  present,  which  is  of  an  extraordinary  character,  arises. 

The  Vice-Chancellor  seems  to  have  considered  that  it  was  an 
admitted  fact  that  half  the  bed  of  the  river  belonged  to  the 
plaintiffs;  and  if  that  had  been  so  T  should  have  agreed  with 
him  that  an  injunction  ought  to  be  granted;  but  I  take  a 
different  view  of  the  facts,  and,  in  my  opinion,  the  erection  of 
the  bridge  cannot  be  prevented  on  the  ground  that  the  half 
of  the  bed  of  the  river  adjoining  the  defendants'  land  belongs 
to  the  plaintiffs. 

The  plaintiffs  relied  on  some  of  the  provisions  in  the  convey- 
ance, and  first  on  the  reservation  to  the  vendors  of  a  right  of 
entry  on  the  property,  or  any  part  of  it,  for  the  purpose  of  re- 
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pairing  the  bridge.  As  far  as  I  understood  the  plaintiffs'  argument 
it  would  lead  to  this,  that  nothing  whatever  could  be  done  on 
this  land  which  would  in  any  way  prevent  a  right  of  way  over  the 
whole  of  it  That,  in  my  opinion,  is  wrong.  In  my  judgment 
the  reservation  only  gave  the  plaintiffs  a  right  to  require  that 
there  should  be  a  reasonably  convenient  access  to  the  bridge. 
Now  the  access  to  the  new  bridge  is  on  pillars,  and  the  pillars 
stand  at  a  distance  of  13  feet.  In  the  interval  between  the  pillars 
nearest  the  river  Aire  there  is  now  not  a  very  great  headway, 
because  there  is  some  rubbish  under  it,  but  when  that  rubbish 
is  removed  there  will  be  a  headway  of  from  9  to  10  feet.  In  my 
opinion  it  cannot  be  said  that  under  these  circumstances  the 
defendants  have  not  left  to  the  plaintiffs  reasonable  access  to 
repair  their  bridge. 

The  plaintiffs  also  rely  on  the  proviso  at  the  end  of  the 
[•  149]  deed  *that  notliing  therein  contained  shall  prejudice  or 
interfere  with  any  right  of  the  grantor  to  take  tolls.  [His 
Lordship  read  the  proviso.]  It  is  said  that  what  the  defendants 
are  doing  is  a  breach  of  this  proviso.  How  ?  Because  it  is  said 
the  erection  of  this  new  bridge  will  take  away  the  passengers  and 
therefore  deprive  the  plaintiffs  of  their  tolls.  But  it  does  not  in 
any  way  affect,  prejudice,  or  interfere  with  their  right  to  take  tolls. 
That  is  a  very  different  thing.  I  think  this  proviso  was  inserted 
ex  dbundanti  catUdd  to  make  it  clear  that  the  grant  to  Lowden 
of  the  right  of  passing  over  the  bridge  was  not  to  be  considered 
as  in  any  way  interfering  with  the  grantor's  right  to  take  tolls 
and  to  regulate  the  tolls  as  he  thought  fit.  But  what  is  being 
done  by  the  defendants,  even  if  it  does  within  the  meaning  of 
this  clause  interfere  with  or  prejudice  the  plaintiffs'  right  to  take 
tolls,  is  not  something  "  contained  in  these  presents  "  but  is  out- 
side the  deed,  and  the  deed  contains  no  stipulation  to  prevent 
their  doing  it 

As  rei^rds  tlie  alleged  intention  to  commit  a  trespass  in  Fleeta 
Lane  we  have  not  full  materials.  The  plaintiffs  aUege  that  the 
whole  of  Fleeta  Lane  at  the  point  where  the  road  from  the  pro- 
pi^ed  new  bridge  enters  it  belongs  to  them,  subject  to  a  right 
of  passage  in  the  tenants  of  the  Caniigan  trustees,  and  that  the 
making  the  proiK»sed  entrance  into  it  will  be  a  trespass.  Now  it 
may  be  that  at  the  hearing  the  plaintiffs  may  establish  their 
exclusive  right  to  that  lane.    At  the  present  moment  that  seems 
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to  me  not  probable.  As  far  as  I  can  see  it  is  most  probable  that 
at  the  point  where  the  alleged  trespass  is  said  to  be  about  to  be 
committed  the  Cardigan  trustees  are  entitled  to  one  half  of  this 
lane,  and  the  entrance  is  going  to  be  made  on  that  half.  If  the 
plaintiflFs  at  the  hearing  make  out  the  case  of  trespass  they  will 
be  entitled  to  an  injunction  against  the  continuance  of  it;  but 
as  far  as  I  can  see  at  present  they  do  not  make  out  such  a  primd 
facie  case  as  would  justify  our  interfering  by  interlocutory  injunc- 
tion, since  the  refusing  it  will  not  expose  the  plaintiffs  to  any 
great  loss  or  danger,  even  if  they  should  ultimately  turn  out  to 
be  right  Of  course  this  case  of  trespass  on  Fleeta  Lane,  if  estab- 
lished, would  not  be  any  ground  for  interfering  with  the  erection 
of  the  bridge.     In  my  opinion  the  injunction  must  be  discharged. 

*LlNDLEY,L.  J.:—  [•  150] 

I  am  of  the  same  opinion.  V ice-Chancellor  Bacon  has 
by  the  order  appealed  from  restrained  the  defendants  from  doing 
four  things.  The  first  is  "  from  interfering  with  or  obstruct- 
ing the  rights  of  the  plaintiffs  of  entering  from  time  to  time 
upon  the  hereditaments  comprised"  in  the  conveyance  of  1854 
"for  the  purpose  of  renewing,  altering,  repairing,  and  amend- 
ing the  bridge  called  Newlay  Bridge  crossing  the  river  Aire." 
With  reference  to  that  point  it  is  material  to  consider  what 
rights  the  plaintiflfs  have  reserved  to  themselves  by  that  deed 
of  conveyance.  The  rights  reserved  are  rights  of  entering  upon 
the  land  for  the  purpose  of  repairing  their  bridge.  The  plaintiffs 
have  reserved  these  rights  by  words  which  I  need  not  stop  to  read, 
but  the  true  interpretation  of  which  appears  to  me  not  to  be  that 
the  plaintiffs  have  reserved  to  themselves  a  right  to  go  anywhere 
and  everywhere  over  the  ground  for  the  purpose  of  repairing 
their  bridge.  The  clause  must  receive  a  reasonable  construction, 
and  that  reasonable  construction  is  this,  that  they  have  reserved 
to  themselves  and  are  entitled  to  a  reasonable  right  of  access  to 
their  bridge  over  the  land  granted,  for  the  purpose  of  repairing 
that  bridge ;  and  if  it  was  proved  that  the  defendants  were  in  any 
way  interfering  with  such  reasonable  access,  this  part  of  the  in- 
junction would  be  right.  But  in  point  of  fact  there  is  not  at  this 
moment  any  necessity  for  obtaining  access  to  the  bridge  for 
repairs,  and  the  fact  that  there  is  some  rubbish  under  one  of  the 
arches  of  this  bridge,  which  rubbish  so  long  as  it  is  there  leaves 
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scarcely  suflBcient  headway  for  reasonable  access  to  the  bridge,  is 
therefore  immaterial,  since  that  rubbish  of  course  will  not  remain 
there  permanently.  There  is  no  evidence  to  show  that  the  defend- 
ants intend  permanently  to  erect  anything  which  will  obstruct 
the  plaintiffs  in  their  right  of  access  for  the  purpose  of  repairing. 
It  appears  to  me,  therefore,  that  this  part  of  the  injunction  cannot 
be  sustained. 

The  second  thing  that  the  Vioe-Chanoellor  has  restrained  the 
defendants  from  doing  is  from  interfering  with  or  obstructing 
the  rights  of  the  plaintiffs  of  taking  toll  in  respect  of  any  person 
passing  and  repassing  along  any  part  of  the  road  of  the  plaintiffs 
over  the  bridge.  The  predecessor  in  title  of  the  plaintiffs 
[*  151]  by  •  the  deed  of  conveyance  of  1854  granted  to  the  pur- 
chaser and  persons  claiming  under  him  a  right  to  use  this 
bridge  on  paying  the  tolls  theretofore  taken.  There  was  also  a 
grant  to  the  same  persons  of  a  right  to  use  a  new  road  leading  to 
the  bridge.  Then  there  is  at  the  end  of  the  conveyance  a  proviso 
to  which  Lord  Justice  Cotton  has  just  referred,  and  which  I  need 
not  repeat,  preserving  the  plaintiffs'  right  to  take  tolls  over  that 
bridge.  Now,  let  us  see  what  the  plaintiffs'  right  is  in  that  respect, 
and  how  far  the  defendants  are  infringing  it  or  will  infringe  it. 
The  plaintiffs'  right  is  not  to  have  people  go  over  their  bridge. 
They  are  not  like  the  owner  of  a  ferry  or  a  bridge  who  has  a 
monopoly.  People  are  not  bound  to  go  over  the  plaintiffs'  bridge 
in  order  to  cross  the  river.  They  may  ferry  across  if  they  can  get 
access.  The  right  of  the  plaintiffs  is  simply  to  say  to  people 
who  want  to  go  over  the  bridge,  "  You  shall  not  go  except  on  our 
terms,  because  the  land  is  ours."  Those  being  the  rights  of  the 
plaintiffs,  are  the  defendants  infringing  them  ?  It  appears  to  me 
that  they  are  not  infringing  them  in  the  slightest  degree,  assuming 
even  that  they  erect  a  free  bridge,  which  will  of  course  practically 
divert  a  great  part  of  the  traffic  from  the  plaintiffs'  bridge.  If 
the  plaintiffs  had  a  right  to  have  that  traffic,  if  they  had  a  right 
to  exclude  people  from  crossing  the  river  except  by  their  bridge, 
then  the  defendants  would  in  my  judgment  be  interfering  with 
the  plaintiffs'  right  to  toll.  But  with  such  right  to  toll  as  the 
plaintiffs  have  the  defendants  are  in  no  way  interfering.  That 
part  of  the  injunction,  therefore,  as  it  appears  to  me,  cannot  be 
supported. 

The  third  thing  which  the  Vick-Changellor  has  restrained  the 
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defendants  from  doing  is  "  from  erecting  or  causing  or  permitting 
to  be  erected  or  to  remain  any  bridge  or  other  building,  chain, 
wire,  or  other  obstruction  upon  or  over  the  bed  of  the  river  ex- 
tending along  the  boundary  of  the  premises  comprised  in  the  con- 
veyance." It  appears  to  me  that  this  part  of  the  injunction  can 
only  be  supported  on  the  ground  that  the  plaintiffs  are  the  owners 
of  a  portion  of  that  part  of  the  bed  of  the  river  over  which  the 
bridge  will  stand.  If  they  were  so  entitled,  and  the  Vice-Chan- 
CELLOR  evidently  thought  they  were,  then  this  part  of  the  in- 
junction would  be  almost  a  matter  of  course.  But  the 
question  is  whether  *  the  plaintiffs  are  or  are  not  the  owners  [*  152] 
of  the  southern  half  of  the  bed  of  the  river.  That  depends 
upon  the  true  construction  of  the  deed  of  conveyance,  and  in  order 
to  determine  what  is  its  true  construction  we  must  look  at  its 
terms,  and  at  those  circumstances  which  are  legitimately  in  evi- 
dence for  the  purpose  of  construing  it,  such  as  the  position  of  the 
property  and  the  circumstances  under  which  the  deed  was  exe- 
cuted. There  obviously  is  nothing  on  the  face  of  the  deed  which 
shows  an  intention  to  reserve  to  the  grantor  any  portion  of  the 
bed  of  this  river.  The  grant  is  of  land  delineated  in  a  plan  and 
therein  coloured  pink,  and  described  by  quantity  and  as  abutting 
on  the  north  on  the  river  Aire.  Neither  the  colouring  on  the 
plan  nor  the  quantity  named  includes  the  half  bed  of  the  river. 
When  we  come  to  apply  the  ordinary  and  well-settled  rules  of  law 
to  that  conveyance,  we  find  it  settled  by  authority  which  it  is  im- 
possible for  us  to  ignore  or  overrule,  that  those  circumstances  as  to 
colouring  and  quantity  do  not  alone  prevent  a  moiety  of  the  bed  of 
the  river  from  passing.  The  law  upon  that  subject  is  not  new. 
The  earliest  authority  on  the  subject  I  have  found  is  that  referred 
to  in  Mr.  Elphinstone's  very  useful  book  on  the  interpretation  of 
deeds.  RoUe's  Abridgment,  " Grants,"  P.,  pi.  6  :  "Si  home  grant 
un  messuage  vocatum  Falstolfe  Place  prout  undeque  includitur 
aquis ;  per  ceux  parolls  le  soile  del  motes  en  que  le  ewe  est  passera. 
P.  9,  Car.  B.  R  Enter  Stint  &  Morgan  per  curiam  resolve  sur  un 
trial  al  barr."  From  that  time  down  to  this  the  rule  has  been  laid 
down  and  acted  upon  as  an  ordinary  rule  of  conveyancing,  a  well- 
settled  law  of  real  property,  and  it  has  been  expressed  in  various 
ways  by  the  Courts  when  necessity  has  arisen  to  discuss  it,  and 
nowhere  that  I  know  of  better  than  in  Berridge  v.  Ward,  10  C.  B. 
(N.  S.)  400,  and  Dwyer  v.  Rich,  Ir.  Rep.  6  C.  L  144.     There  are 
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Other  cases  which  are  collected  by  Mr.  Elphinstone,  and  at  which 
I  have  looked,  but  I  think  it  is  needless  to  refer  to  them,  because 
they  all  go  one  way,  and  they  all  show  this,  that  upon  such  a  con- 
veyance as  we  have  to  deal  with  here  half  of  the  bed  of  the  river 
passes  to  the  grantee  unless  circumstances  can  be  shown  which 
will  exclude  the  application  of  that  rule.     There  are  cases  in  which 

the  circumstances  were  held  sufficient.  One  was  the  case 
[*  153]  of  the  market-place  at  Leeds  *  Beckett  v.  Corporation  of 

Leeds,  L.  R.  7  Ch.  421.  There  was  the  case  of  Marquis  of 
Salisbury  V,  Great  Northern  Railway  Company ,  5  C.  B.  (N.  S.)  174, 
where  the  road  was  described  in  a  map  with  a  separate  number, 
and  it  was  quite  obvious  when  you  looked  at  it  that  it  was  not  in- 
tended to  pass.  Then  there  was  Leigh  v.  Jack,  5  Ex.  D.  264,  about 
the  dedication  of  the  intended  highway,  where,  as  it  was  pointed 
out  by  Lord  Justice  Cotton  in  his  judgment,  the  intention  of  both 
parties  would  have  been  defeated  if  it  had  passed.  Of  course,  if 
the  grantor  could  show  in  this  case  any  such  circumstances  the 
rule  would  be  excluded,  but  it  is  for  him  to  exclude  it,  and  it  ap- 
pears to  me  that  there  are  here  no  circumstances  sufficient  for  the 
purpose.  What  are  the  circumstances  on  which  the  plaintifls 
rely  ?  They  rely  on  their  ownership  of  the  bridge,  on  the  fact  that 
the  grantor  was  the  owner  on  the  opposite  bank  of  the  river,  and 
upon  the  absence  of  any  intention  to  pass  it,  and  in  addition  on 
the  colouring  of  the  map  and  the  quantities.  According  to  the 
course  of  the  authorities,  it  appears  to  me  that  whether  you  take 
these  circumstances  separately  or  in  combination  they  are  not  suf- 
ficient for  the  purpose,  and  we  cannot  help  seeing  perfectly  well 
that  this  point  about  the  bed  of  the  river  never  occurred  to  either 
party.  It  did  not  appear  to  either  of  them  to  be  of  the  slightest 
importance.  There  was  no  intention,  therefore,  to  exclude  the 
operation  of  the  general  rule,  and  the  general  rule  applies  because 
it  was  not  intended  to  exclude  it.  That  the  grantor  would  have 
excluded  it  if  he  had  seen  what  was  going  to  happen  is  quite 
possible.  It  is  also  probable  enough  that  if  he  had  seen  what 
was  going  to  happen  he  would  have  insisted  on  the  introduction 
of  a  covenant  not  to  set  up  another  bridge.  But  that  is  all  pure 
speculation,  and,  in  my  opinion,  it  would  be  unsettling  a  perfectly 
well-known  rule  of  real  property  law  if  upon  the  materials  before 
us  we  held  that  the  half  of  the  bed  of  this  river  did  not  pass  to 
the  OTantee. 
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Now  that  being  the  case,  the  injunction  against  erecting  this 
bridge  cannot  be  supported  on  the  ground  that  it  is  to  be  erected 
over  land  of  the  plaintiffs,  and,  as  I  have  shown,  the  erection  of  it 
will  not  interfere  with  such  right  as  the  plaintiffs  have  of 
taking  *  toll  from  those  who  want  to  pass  over  their  bridge,  [*  154] 
and  there  being  no  covenant  not  to  erect  a  bridge,  there 
is  no  ground  on  which  the  injunction  against  erecting  it  can  be 
supported. 

Then  we  come  to  the  last  point.  The  Vioe-Chancellor  has 
restrained  the  defendants  from  "  trespassing  upon  or  otherwise  in- 
terfering with  the  enjoyment  of  the  plaintiffs  and  their  tenants  of 
Fleeta  Lane,  situate  at  Horsforth,  in  the  said  county  of  York." 
Whether  that  part  of  the  injunction  can  be  maintained  or  not 
depends  upon  circumstances  which  possibly  may  be  made  more 
clear  hereafter  than  they  are  now.  The  plaintiffs  say  that  Fleeta 
Lane  is  their  property,  but  there  is  a  considerable  amount  of  evi- 
dence to  show  that  it  is  a  public  highway.  The  defendants  are 
about  to  make  an  opening  into  that  lane,  and  the  right  being  in 
dispute,  I  think  I  may  say  the  balance  of  the  evidence  at  present 
being  rather  against  the  plaintiffs  than  in  their  favour,  it  is  not 
a  case  for  an  interlocutory  injunction.  It  is  possible  that  the 
plaintiffs  may  prove  at  the  hearing  that  they  are  right,  and  the 
defendants  may  find  that  they  have  expended  their  money  on  a 
bridge  which  cannot  be  used ;  but  I  think  that  there  is  no  suf&- 
cient  case  made  out  in  favour  of  the  plaintiffs  to  justify  the 
injunction  on  that  ground.  It  appears  to  me,  therefore,  that  the 
appeal  must  be  allowed  and  the  injunction  dissolved. 

Lopes,  L.  J. :  — 

It  is  said  that  an  injunction  ought  to  be  granted  in  this  case,  in 
the  first  place  because  a  moiety  of  the  bed  of  the  river  belongs  to 
the  plaintiffs,  and  the  defendants  are  trespassers  in  erecting  a 
bridge  over  it.  If  that  was  made  out  it  would  be  good  ground 
for  granting  this  injunction,  and  the  Vice-Chancellor  proceeded 
on  that  ground,  assuming,  as  it  appears,  that  a  moiety  of  tlie  bed 
of  the  river  belonged  to  the  plaintiffs. 

With  regard  to  this  part  of  the  case  an  important  question 
arises  as  to  the  true  construction  of  the  grant  to  Lowden.  Did  a 
moiety  of  the  bed  of  the  river  pass  to  Lowden,  or  did  that  moiety 
remain  in  the  grantor  ?     I  am  clearly  of  opinion  that  a  moiety  of 
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the  bed  of  the  river  passed  to  Lowden.  I  do  not  propose  to  go 
through  the  authorities  which  have  already  been  referred  to  by 
Lord  Justice  Cotton  and  Lord  Justice  Lindley.  I  will 
[*  155]  satisfy  *  myself  by  stating  what  I  believe,  after  a  careful  ex- 
amination, to  be  the  result  of  those  authorities.  It  appears 
to  me  to  be  this :  that  if  land  adjoining  a  highway  or  a  river  is 
granted,  the  half  of  the  road  or  the  half  of  the  river  is  presumed 
to  pass,  unless  there  is  something  either  in  the  language  of  the 
deed  or  in  the  nature  of  the  subject-matter  of  the  grant,  or  in  the 
surrounding  circumstances,  sufl&cient  to  rebut  that  presumption, 
and  this  though  the  measurement  of  the  property  which  is  granted 
can  be  satisfied  without  including  half  of  the  road  or  half  of  the 
bed  of  the  river,  and  although  the  land  is  described  as  bounded  by 
a  river  or  a  road,  and  notwithstanding  that  the  map  which  is  re- 
ferred to  in  the  grant  does  not  include  the  half  of  the  river  or  the 
road. 

That  appears  to  me  to  be  the  result  of  the  authorities,  and  I 
will  shortly  apply  it  to  the  present  case.  In  the  first  place,  is 
there  anything  in  the  language  of  the  deed  to  exclude  this  pre- 
sumption ?  It  appears  to  me  there  is  nothing.  There  are  special 
reservations  to  which  reference  has  been  made,  and  I  rather  infer 
from  them  that  there  was  no  intention  of  excluding  the  presump- 
tion, because  it  appears  to  me  that  the  grantor  was  fully  alive  to 
his  rights  and  as  to  what  he  desired  to  do,  yet  he  makes  no  reser- 
vation whatever  with  regard  to  the  bed  of  the  river.  I  think, 
therefore,  there  is  nothing  in  the  language  of  the  deed  to  exclude 
the  presumption.  Then,  is  there  anything  in  the  nature  of  the 
subject-matter  to  exclude  the  presumption?  I  think  there  is 
nothing.  This  is  a  grant  of  a  piece  of  land.  I  can  see  nothing  in 
such  a  grant  to  exclude  the  presumption.  Then,  is  there  anything 
in  the  surrounding  circumstances  to  exclude  it  ?  It  is  said  that 
the  existence  of  the  toll-bridge  of  the  plaintiffs  excludes  the 
presumption,  because  it  was  valuable  property  which  belonged  to 
the  grantor  at  that  time,  which  would  make  it  probable  that  he 
intended  to  reserve  and  keep  in  his  hands  the  bed  of  the  river. 
I  cannot  draw  that  conclusion.  The  true  state  of  things  appears 
to  me  to  be  that  it  never  occurred  to  the  minds  either  of  the 
grantor  or  grantee  that  any  bridge  of  this  kind  would  be  ever 
erected.  Nor,  indeed,  could  this  bridge  have  been  erected  unless 
there  had  been  a  concurrence  on  the  part  of  the  Cardigan  trustees. 
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Therefore,  I  think  on  all  these  grounds  that  that  part  of  the  case 
fails,  and  that  half  of  the  river  passed  to  Lowden. 

*  Then  it  is  said  that  the  injunction  ought  to  be  granted  [*  156] 
because  there  is  a  reservation  of  the  right  of  entry  to  do 
certain  repairs  to  the  toll-bridge.  That  raises  the  question  as  to 
what  the  true  construction  of  that  reservation  is.  I  read  it  in  this 
way,  that  it  is  a  reservation  of  reasonable  facilities,  as  occasion  might 
arise,  to  do  the  necessary  repairs  to  the  bridge  —  a  reservation  of 
a  fairly  commodious  access  to  the  bridge.  Now,  according  to  the 
evidence,  it  appears  to  me  that  there  is  still,  and  will  be  after  this 
bridge  is  made,  a  fairly  commodious  access  to  the  bridge,  quite 
sufficient  to  do  any  repairs  which  may  be  necessary.  I  think, 
therefore,  on  this  ground,  that  the  claim  to  this  injunction  fails. 

Then  another  ground  which  was  taken  is  this :  It  is  said  that 
when  this  bridge  is  erected,  foot-passengers  will  be  discharged 
upon  a  certain  lane  called  Fleeta  Lane,  which  is  the  property  of 
the  plaintiffs,  and  that  that  lane  will  be  trespassed  upon.  Now, 
it  appears  to  me  that  the  plaintiffs'  rights  to  that  lane  are  most 
doubtful.  1  am  rather  inclined  myself  to  think  that  the  weight 
of  the  evidence  before  us  at  this  time  is  against  its  being  a  private 
road,  and  in  favour  of  its  being  a  highway ;  but  I  desire  to  express 
no  definite  opinion  on  that.  It  is  sufficient  to  say  that  the  rights 
are  so  doubtful  that  it  would  not  be  right  to  grant  an  injunction 
on  that  ground. 

The  only  other  matter  is  with  regard  to  the  proviso  at  the 
end  of  the  deed,  and  I  entirely  agree  with  what  has  been  said 
already  with  regard  to  that,  viz.,  that  what  the  defendants  are 
doing  is  no  infringement  of  the  plaintiffs'  rights.  I  think,  there- 
fore, that  the  appeal  ought  to  be  allowed. 

ENGLISH  NOTES. 

The  rule  as  laid  down  by  Cotton,  L.  J.,  in  the  principal  case  is  cited, 
and  applied  to  the  conveyance  of  land  adjoining  a  highway,  by  Eomer, 
J.,  in  In  re  Whitens  Charities^  Charity  Commissioners  v.  London  Cor- 
paration,  1898,  1  Ch.  659,  664,  67  L.  J.  Ch.  430. 

The  same  rule  is  followed  and  applied  in  the  Scotch  case  of  Magis' 
trates  of  Ayr  v.  Dohhie  (1898),  25  Rettie,  1184,  where  the  magistrates 
of  a  burgh  claimed  the  solum  of  a  road  against  the  proprietors  of  an 
adjoining  house  to  whom  his  site  had  been  conveyed  by  the  descrip- 
tion "bounded  by  the  road."     The  opposite  site  had  been  conveyed 
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by  the  same  owner  in  similar  terms.     The  Court  of  Session  held  that 
the  presumption  of  the  intention  to  grant  ad  medium  filum.  applied. 

On  the  other  hand  the  presumption  may  be  rebutted  by  the  cir- 
cumstances under  which  the  deed  is  executed;  and  a  very  strong 
circumstance,  which  has  been  a  fertile  ground  of  contention,  is  the 
existence  of  a  several  fishery  existing  as  a  separate  tenement,  and 
shown  by  usage  to  have  been  consistently  treated  as  conferring  an 
exclusive  right.  See,  for  example,  Duke  of  Devonshire  v.  Fattison 
(C.  A.  1887),  20  Q.  B.  D.  263,  67  L.  J.  Q.  B.  189,  68  L.  T.  392. 

AMERICAN  NOTES. 

The  common  law  of  England,  being  the  fundamental  basis  of  decision 
throughout  the  United  States,  except  in  Louisiana,  supplies  the  general  rules 
for  the  determination  of  questions  relating  to  riparian  rights,  titles,  aud  boun- 
daries; but  these  rules  are  here  so  far  subject  to  local  variations  and  ex- 
ceptions as  to  create  a  distinctively  new  body  of  laws,  which  the  following 
summary,  with  the  leading  or  most  recent  decisions,  will  serve  to  illustrate. 

The  title  to  the  soil  under  navigable  waters  is  here  vested  in  the  respective 
States,  as  local  sovereign  powers,  and  not  in  the  General  Government.  Man- 
Chester  v.  Commonwealth ,  139  United  States,  240 ;  Shioely  v.  Bowlby^  152  id.  1 ; 
Richardson  v.  United  States,  100  Federal  Rep.  714;  Commontoealth  v.  Alger, 
7  Gushing,  53 ;  Bell  v.  Gough,  23  New  Jersey  Law,  624  ;  17  Attorney-General's 
Opinions  (U.  S.),  74;  6  id.  172;  7  id.  314.  This  results  from  conclusions 
long  since  reached  by  the  Supreme  Court  of  the  United  States  and  the  courts 
of  the  original  States,  which  are  thus  summarized  by  Mr.  Justice  Shiras  in 
the  recent  important  case  of  Morris  v.  United  States,  174  United  States,  196, 
which  deals  with  titles  to  the  Potomac  Flats  at  Washington  City:  ''The  con- 
clusions reached  "  by  this  court  in  several  leading  and  well-considered  cases 
(Martin  v.  Waddcll,  16  Peters  (U.  S.),  367 ;  Den  v.  Jersey  Company,  15  How- 
ard (id.),  426 ;  Shively  v.  Botclby,  152  United  States,  1),  **  were  that  the  various 
charters  granted  by  the  different  monarchs  of  the  Stuart  dynasty  for  large 
tracts  of  land  on  the  Atlantic  coast  conveyed  to  the  grantees  both  the  terri- 
tory described  and  the  powers  of  government,  including  the  property  aud  the 
dominion  of  lands  under  tide  waters ;  that  by  those  charters  the  dominion 
and  propriety  in  the  navigable  waters,  and  in  the  soils  under  them,  passed  as 
part  of  the  prerogative  rights  annexed  to  the  political  powei-s  conferred  on  the 
patentee,  and  in  his  hands  were  intended  to  be  a  trust  for  the  common  use  of 
the  new  community,  to  be  freely  used  by  all  for  navigation  and  fishery,  and 
)iot  as  private  property,  to  be  parcelled  out  and  sold  for  his  own  individual 
emolument;  that,  upon  the  American  Revolution,  all  the  rights  of  the  Crown 
and  of  Parliament  vested  in  the  several  States,  subject  to  the  rights  surren- 
dered to  the  National  Government  by  the  Constitution  of  the  United  States; 
that  when  the  Revolution  took  place,  the  people  of  each  State  became  them- 
selves sovereign,  and  in  that  character  hold  the  absolute  right  to  all  their 
navigable  waters,  and  the  soils  under  them,  for  their  own  common  use,  subject 
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only  to  the  rights  since  surrendered  by  the  Constitution  to  the  General 
Government." 

The  exclusive  power  vested  in  the  National  Government  by  the  Federal 
Constitution  to  regulate  commerce  between  the  respective  States  and  with 
foreign  nations  includes  navigation  in  all  the  navigable  bays,  harbors,  and 
rivers  of  the  States,  and  enables  Congress  either  to  prescribe  in  advance  how 
such  navigation  shall  be  there  carried  on  and  protected,  and  what  obstructions 
thereto,  or  what  State  legislation  authorizing  the  same,  shall  be  permitted,  or 
to  afterwards  intei-vene  and  declare  invalid  what  has  previously  been  so  done 
under  State  authority.  Gibbons  v.  Ogden,  9  Wheaton  (U.  S.),  1 ;  Pennsylvania 
V.  Wheeling  (r  Belmont  BHdge  Co.,  13  Howard  (U.  S.),  518;  18  id.  421; 
Wisconsin  v.  Duluth,  96  United  States,  379;  Br'ulge  Co.  v.  United  Slates, 
105  id.  470 ;  United  Slates  v.  Bellingkam  Bay  Boom  Co.,  176  id.  211 ;  Leavy 
V.  UnUed  States,  177  id.  621 ;  People  v.  KeUy,  76  New  York,  475  ;  1  Kent's 
Commentaries,  p.  439. 

In  Canada,  also,  though  the  beds  of  public  harbors,  not  granted  before  the 
confederation,  are  the  property  of  the  Dominion,  the  beds  of  all  other  waters, 
not  so  granted,  belong  to  the  respective  provinces  in  which  they  lie,  subject, 
however,  to  the  power  of  the  Dominion  Parliament  to  regulate  the  fisheries, 
to  create  future  harbors,  and  to  erect  beacons  and  other  public  works  for  the 
benefit  of  the  whole  Dominion,  In  re  Jurisdiction  over  Provincial  Fisheries, 
26  Canada  Supreme  Court,  444. 

In  Massachusetts,  under  the  Colony  Ordinance  of  1641  (really  enacted  in 
1647),  which  still  furnishes  the  rule  of  law,  and  which  was  practically  adopted 
and  acted  upon  in  Plymouth,  Nantucket,  Martha's  Vineyard,  and  Maine,  — 
which  State  was  a  part  of  Massachusetts  until  1820,  —  and  which,  as  a  usage, 
has  force  also  in  New  Hampshire,  a  littoral  proprietor's  title  extends  from  the 
high-water  mark  over  the  shore  to  low-water  mark,  not  exceeding  one  hun- 
dred rods.  This  ordinance  creates  a  fee  in  the  shore,  but  does  not  impair 
the  public  rights  of  navigation  and  fishery  there  ;  and  the  State  may,  without 
compensation,  establish  there  harbor  lines,  to  protect  harbors  and  to  promote 
commerce,  limiting  the  right  to  build  wharves,  even  when  they  do  not  impair 
navigation.  Commonwealth  v.  Alger,  7  Cushing  (Mass.),  53,  67  ;  Boston  v. 
Lecraw,  17  Howard  (U.  S.),  426 ;  Richardson  v.  Boston,  19  id.  263 ;  24  id.  188 ; 
Shively  V.  Bowlby,  152  United  States,  1,  19;  Moidton  v.  Libbey,  37  Maine,  472, 
485  ;  King  v.  Young,  76  id.  76 ;  Parsons  v.  Clark,  id.  476 ;  Clement  v.  Bums,  43 
New  Hampshire,  609.  The  establishment  of  general  harbor  lines  cannot,  con- 
sistently with  the  interests  of  the  public,  or  with  the  principles  of  equity,  be 
restrained  by  injunction.  Prosser  v.  Northern  Pacific  R.  Co.,  152  United 
States,  59,  65.  In  Massachusetts,  grants  of  upland  by  the  colony,  anterior  to 
this  ordinance,  did  not  include  the  soil  below  the  high-water  mark ;  but  in 
Maine  early  grants  of  flats  made  by  individuals  have  been  recognized  as  valid. 
Commontoealth  v.  Alger,  supra,  pp.  63,  66 ;  Commonwealth  v.  Roxbury,  9  Gray 
(Mass.),  451,  491 ;  Boston  v.  Richardson,  105  Massachusetts,  351;  Litchfield 
V.  Scituate,  136  id.  39;  Hill  v.  Lord,  48  Maine,  83.  In  Massachusetts  also  the 
low-water  mark  referred  to  in  the  ordinance  is  held  to  be  the  extreme  of  low 
water,  while  in  Maine  that  mark  is  the  same  as  at  common  law,  namely,  the 
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mean  low-water  mark  of  ordinary  tides.  Storer  v.  Freeman,  6  Massachusetts, 
435;  Sparhawk  v.  Bullard^  1  Metcalf  (Mass.),  95, 107  ;  GerrUh  v.  Union  Wharf, 
26  Maine,  384,  395.     See  Jones  on  Real  Property,  s.  475  et  seq. 

Under  the  Ordinance  of  1641  a  conveyance  of  land  situate  upon  tide  water 
carries  the  soil  as  far  as  the  grantor  owns,  where  it  expressly  bounds  upon  the 
water,  as  by  the  **sea," '*bay,*'  **  cove,"  "harbor,"  "river,"  &c.  Boston  v. 
Richardson,  13  Allen  (Maas.),  146,  155;  105  Massachusetts,  351,  355;  Hatha- 
toayy.  Wilson,  123  id.  359;  Partridge  v.  Luce,  36  Maine,  16.  But  if  land, 
such  as  the  **  shore,"  "flats,"  »* high-water  mark,"  &c.,  is  made  the  bound- 
ary, the  fiats  below  high-water  mark  do  not  pass.  Storer  v.  Freeman,  6  Massa- 
chusetts, 435 ;  Commonwealth  v.  Roxhury  9  Gray,  451,  524 ;  Lapish  v.  Bangor 
Bank,  8  Maine,  85 ;  Broum  v.  Heard,  85  id.  294 ;  Jones  v.  Martin,  35  Federal 
Rep.  d4a 

In  Connecticut,  Rhode  Island,  and  New  Jersey  the  State  has  the  title  to 
the  soil  beyond  high-water  mark,  but  the  owners  of  the  upland  are  recognized 
as  having  certain  exclusive  rights  of  reclamation,  dependent  upon  the  usages 
and  statutes  of  each  State.  See  Mather  v.  Chapman,  40  Connecticut,  382; 
State  v.  Sargent,  45  id.  358;  New  Haven  Steamboat  Co.  v.  Sargent,  50  id.  199; 
Ladies'  Seamen^s  Friend  Society  v.  Halstead,  58  id.  144 ;  Farist  Steel  Co.  v. 
Bridgport,  60  id.  278;  Prior  v.  Swartz,  62  id.  132,  36  American  State  Reports, 
333,  with  note ;  Lane  v.  Harbor  Commissioners,  70  Connecticut,  685 ;  Providence 
Steam  Engine  Co.  v.  Providence  Sf  Stonington  Steamship  Co.,  12  Rhode  Island, 
348;  Folsom  v.  Freeborn,  13  id.  200;  Brown  v.  Goddard,  id.  76  ;  Clark  v. 
Providence,  16  id.  337 ;  Murphy  v.  Bullock,  20  id.  35 ;  Bell  v.  Gough,  23  New 
Jersey  Law,  624;  Stevens  v.  Paterson  {f  Newark  R.  Co.,  34  id.  532;  New  York, 
Lake  Erie  §•  W.  R.  Co.  v.  Yard,  43  id.  632 ;  Jersey  City  v.  American  Dock  ^ 
Imp.  Co.,  54  id.  215 ;  Pennsylvania  R.  Co.  v.  New  York  (f  Long  Branch  R. 
Co.,  23  New  Jersey  Equity,  157;  American  Dock  jr  Imp,  Co.  v.  Trustees, 
39  id.  409;  Hoboken  v.  Pentisylvania  R.  Co.,  124  United  States,  656,  688. 

In  New  York  the  title  of  littoral  proprietors  is  limited  to  the  high-water 
mark.  They  have  no  right  to  reclaim  beyond  that  line,  or  to  wharf  out,  with- 
out express  authority  from  the  Legislature ;  but  as  against  individuals,  but  not 
against  the  State,  they  have  a  right  of  access  to  and  from  the  water.  Sage  v. 
New  York,  154  New  York,  61 ;  People  ▼.  VanderbiU,  26  id.  287,  and  28  id.  396  ; 
People  V.  New  York  fir  Staten  Island  Ferry,  68  id.  71 ;  People  v.  Commissioners, 
135  id.  447 ;  Coxe  v.  State,  144  id.  396. 

In  the  following  States  the  owner  of  land  bounded  by  tide  water  has  title 
only  to  high-water  mark,  as  at  common  law,  with  the  right  to  reclaim  to  low- 
water  mark,  allowed  by  statute  or  usage:  —  Maryland:  Casey  v.  Inloes, 
IGill  (Md.),  430;  WUliams  y.  Baker,  41  Maryland,  523;  Goodsell  r.  Law- 
son,  42  id.  348 ;  Garitee  v.  Baltimore,  53  id.  422  ;  Baltimore  v.  St.  Agnes  Hospi- 
tal, 48  id.  419  ;  Horner  v.  Pleasants,  66  id.  475;  Potomac  Steamboat  Co,  v.  Upper 
Potomac  Steamboat  Co.,  109  United  States,  672 ;  Morris  v.  United  States,  174  id. 
196;  North  Carolina:  Wool  v.  Edenton,  113  N.  C.  33,  and  117  N.  C.  1.  Hatjield 
y,  Grimstead,  7  Iredell  (N.  C),  139;  WUson  v.  Forbes,  2  Devereaux,  id. 
30 :  Bond  y.  Wool,  107  North  Carolina,  139.  South  Carolina :  Stale  y.  Pacijic 
Guano  Co.,  22  South  Carolina,  50 ;  Stale  v.  Pinckney,  id.  484. 
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In  the  following  States  such  owner  has  the  title  to  /oto-water  mark,  and  the 
right  to  wharf  out  to  that  line,  subject  to  the  public  right  of  navigation  and 
to  the  regulations  imposed  by  the  Legislature:  —  Pennsylvania:  see  RundU 
V.  Delaware  ^  Raritan  Canal  Co.,  14  Howard  (U.  S.),  80, 90 ;  Carson  v.  Blazer, 
2  Binney  (Penn.),  475;  Hart  v.  HiU,  1  Wharton  (id.),  124,  137;  Tinicum 
Fishing  Co,  v.  Carter,  61  Pennsylvania  State,  21 ;  Wainwright  v.  McCullough, 
63  id.  66;  Wall  v.  Pittsburgh  Harbor  Co.,  152  id.  427.  Virginia:  Nor- 
folk  CUy  V.  Cooke,  27  Grattan  (Va.),  430;  Hcardy  v.  McCullough,  23  id. 
251;  Garrison  v.  Hall,  75  Virginia,  150;  McCready  v.  Virginia,  94  United 
States,  391 ;  5  Attorney-General's  Opinions  (U.  S.),  412,  435-440.  Georgia: 
Young  v.  Harrison,  6  Georgia,  130,  141;  Jor\es  v.  Oemler  (Georgia),  35 
Southeastern  Rep.  375;  Howard  v.  Ingersoll,  13  Howard  (U.  S.),  381; 
Alabama  ▼.  Georgia,  23  id.  505.  Florida:  Geiger  v.  Filor,  8  Florida,  325; 
Axline  v.  Shaw,  35  id.  805;  Richardson  v.  Louisville  ff  Nashville  R.  Co.,  169 
United  States,  128.  Caiifomia:  CiyH  Code,  §  830  ;  Political  Code,  §§  2348, 
2349  (enumerating  the  streams  and  waters  which  are  public) ;  see  Lux  v. 
Haggin,  69  California,  255;  Wright  v.  Seymour,  69  id.  122 ;  People  v.  Cowell,  60 
id.  400 ;  Freeman  v.  Bellegarde,  108  id.  179 ;  Bathgate  v.  Irvine,  126  id.  135. 

In  the  following  States  all  navigable  waters  are  made  public  property  by 
statute  or  usage :  —  Delaware :  see  Willson  v.  Blackbird  Creek  Marsh  Co.,  2 
Peters  (U.  S.),  245,  251;  BaUey  v.  Philadelphia,  WUmington  (r  B.  R.  Co.,  4 
Harrington  (Del.),  389,  395.  Alabama:  Bullock  v.  Wilson,  2  Porter  (Ala.), 
436 ;  Rhodes  v.  Otis,  33  Alabama,  578. 

Thus,  in  nearly  all  the  original  States  and  in  others  there  exists  in  individual 
owners,  contrary  to  the  English  common  law,  either  title  to  the  low-water 
mark  of  navigable  waters,  or  a  special  right  to  acquire  the  soil  to  that  line  by 
improving  and  reclaiming  the  same.  And  as,  in  private  boundaries,  a  riparian 
owner  is  presumed  to  convey  as  far  as  he  owns,  a  grant  of  the  upland  primd 
facie  carries  the  shore  or  flats  to  low- water  mark  when  the  grantor's  title  ex- 
tends that  far.  Supra,  p.  186 ;  Mayhew  v.  Norton,  17  Pickering  (Mass.), 
357,  413;  Hastings  v.  Grimshaw,  153  Massachusetts,  497;  Erskine  v.  Moulton, 
66  Maine,  276;  Cobum  v.  Ames,  52  California,  385.  The  shore  or  flats 
may,  however,  be  conveyed  separately  when  such  is  clearly  the  intention ;  and 
even  the  right  to  reclaim  them,  though  held  in  some  jurisdictions  to  be  a  nec- 
essary incident  of  the  ownership  of  the  dry  land  adjoining,  is  in  others  held 
to  be  a  right  which  the  State  or  individuals  may  grant  separately.  Sage 
V.  New  York,  154  New  York,  61,  77,  79;  Monongahela  Nav.  Co.  v.  Coons, 
6  Watts  &  Sergeant  (Penn.),  101 ;  Parker  v.  Taylor,  7  Oregon,  435 ;  Parker 
y.  Rogers,  8  id.  183;  Welch  v.  Oregon  Railway  {f  Nav.  Co.,  34  Oregon,  447. 
Thus,  in  Connecticut  the  right  of  reclamation  may  be  conveyed  separately 
from  the  upland,  and  it  seems  that  the  State  cannot  arbitrarily  take  it  away 
and  appropriate  it  to  another  public  use  without  compensation.  See  Prior  ▼. 
Swartz,  62  Connecticut,  132, 136 ;  Lockwood  v.  New  York,  fr  N.  H.  R.  Co.,  37  id. 
387,  391 ;  Farist  Steel  Co.  v.  Bridgport,  60  id.  278.  But  in  New  Jersey,  Oregon, 
and  Washington  the  Legislature  may  grant  to  others  the  shore  below  high- 
water  mark,  without  compensation  to  the  littoral  proprietors.  See  Stevens  v. 
Paterson  jr  Netoark  Railroad,  34  New  Jersey  Law,  532 ;  Fitzgerald  v.  Faunce, 
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46  id.  536,  595 ;  Shicely  v.  Bowlby,  152  United  States,  1,  52 ;  Eisenbach  v.  Hat- 
field,  2  Washington  State,  286;  Tullis  v.  TacomaLand  Co.,  19  id.  140;  Denny 
V.  Northern  Pacific  R,  Co,,  id.  298 ;  Sage  v.  New  York,  154  New  York,  61. 

With  respect  to  the  title  and  control  of  the  soil  under  navigable  waters  in 
the  Territories  of  the  United  States  before  their  admission  as  States  into  the 
Federal  Union,  it  was  held  by  the  Supreme  Court  of  the  United  States,  in 
the  recent  important  case  of  Shively  v.  Bowlby,  152  United  States,  1,  that  the 
United  States,  while  they  hold  the  country  as  a  Territory,  having  all  the  powers 
both  of  national  and  of  municipal  government,  may  grant,  for  appropriate 
purposes,  titles  and  rights  in  the  soil  below  high-water  mark  of  tide  waters ; 
that  they  have  never  done  so  by  general  laws,  but,  unless  in  some  case  of  in- 
ternational duty  or  public  exigency,  have  acted  upon  the  policy,  as  most  in 
accordance  with  the  interest  of  the  people  and  with  the  object  for  which  the 
Territories  were  acquired,  of  leaving  the  administration  and  disposition  of  the 
sovereign  rights  in  navigable  waters,  and  in  the  soil  under  them,  to  the  con- 
trol of  the.  States,  respectively,  when  organized  and  admitted  into  the  Union  ; 
and  that  grants  by  Congress  of  portions  of  the  public  lands  within  a  Territory 
by  settlers  thereon,  though  bordering  on  or  bounded  by  navigable  waters,  con- 
vey by  their  own  force  no  title  or  rights  below  high-water  mark,  and  do  not 
impair  the  title  and  dominion  of  the  future  State  when  created ;  but  leave 
the  question  of  the  use  of  the  shores  by  the  owners  of  uplands  to  the  sovereign 
control  of  each  State,  subject  only  to  the  rights  vested  by  the  Constitution  of 
the  United  States. 

As  the  new  States  when  received  into  the  Federal  Union  stand  upon  the 
same  footing  as  the  original  States  by  the  express  terms  of  the  United  States 
Constitution,  they  have,  when  so  received,  the  same  rights  and  powers  as  the 
other  States  with  respect  to  navigable  watei*s  and  the  soil  under  them  within 
their  respective  juiisdictions.  Shively  v.  Bowlby,  152  United  States,  1,  26,  49 ; 
St,  Anthony  Falls  Water  Power  Co.  v.  St,  Paul  Water  Commissioners,  168  id. 
349 ;  BoUn  v.  Nebraska,  176  id.  83. 

In  all  the  States,  as  well  in  the  West  as  in  those  above  referred  to,  small 
navigable  streams  are  private  propei*ty  as  at  common  law,  and  a  grant  of  land 
on  their  banks  is  presumed  to  extend  to  the  thread  of  stream  in  severalty, 
when  the  grantor  himself  has  such  ownership.  In  all  such  grants,  a  descrip- 
tion of  land  as  bounding  upon  the  water,  as  "  by  the  river,"  by  a  "  ditch," 
*^  pond,"  or  "  canal,"  means  the  centre  of  the  water,  even  when  there  is  enough 
dry  land  to  satisfy  the  quantity  named  in  the  deed.  Tyler  v.  Wilkinson, 
4  Mason  (U.  S.),  397;  Dwyer  v.  Ilich,  It.  R.  4  C.  L.  424;  Varick  v. 
Smith,  5  Paige  (N.  Y.),  137,  and  9  id.  547;  Child  v.  -S^arr,  4  Hill  (N.  Y), 
369;  5  Denio  (id.),  599;  Newhall  v.  Ireson,  8  Cushing  (Mass.),  595;  Boston 
V.  Richardson,  13  Allen  (id.),  146,  155;  105  Massachusetts,  351;  Johnson 
V.  Anderson,  18  Maine,  76;  Low  v.  Tibbetts,  72  id.  92;  Maynard  v.  Weeks, 
41  Vermont,  617,  619;  Baltimore  v.  McKim,  3  Bland's  Chancery  (Md.),  453; 
Cansler  v.  Henderson,  64  North  Carolina,  469 ;  Lawson  v.  Mowry,  52  Wiscon- 
sin, 219 ;  Nichols  v.  New  England  Furniture  Co.,  100  Michigan,  230 ;  Brook- 
lyn V.  Smith,  104  Illinois,  429.  On  the  other  hand,  when  the  "bank"  or 
*•  shore  "  of  such  a  stream  is  referred  to  in  the  description  of  a  deed  as  a 
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boandary ,  the  river  bed  does  not  pass ;  as  where  a  side  line  was  described  as 
running  to  a  creek,  and  thence  "  on  the  west  bank  of  said  creek.'*    Bradford 
V.  Cresseyy  45  Maine,  9;  Stone  y.  Augustaf  iQ  id.  127;  Hatch  v.  Dwight,  17 
Massachusetts,  289  ;  Boston  v.   Richardson^  13  Allen  (Mass.),  146,  and  105 
Massachusetts,  351;  Child  v.  Starr,  4  Hill  (X.  Y.),  369,  and  6  Denio  (id.), 
599 ;  In  re  Rochester^  40  New  York  Supplement,  1007 ;  Kanouse  v.  Slockbower, 
48  New  Jersey  Equity,  42;  Jones  v.  Parker,  99  North  Carolina,  18;  Cox  v. 
Freedley,  33  Pennsylvania   State,  124 ;    Rockwell  y.  Baldtoin,  53  Illinois,  19 ; 
Louffh  V.  Machlin,  40  Ohio  State,  332;  Smith  ▼.  Ford,  48  Wisconsin,  115,  117. 
The  thread  of  the  stream  is  its  centre,  irrespective  of  the  channel  or  depth 
of  water.     Hopkins  Academy  v.  Dickinson,  9  Cashing  (Mass.),  544,  552;  Ingra- 
ham  V.  Wilkinson,  4  Pickering  (id.),  268;  Boscawen  v.  Canterbury,   23  New 
Hampshire,  188 ;  Taylor  v.  McConigle,  120  California,  123.     When  there  are 
islands  in  such  streams,  a  grant  of  the  island  extends  primd  facie  to  the  centre 
of  the  stream  on  either  side.     Warren  v.  Westbrook  Manuf  Co,,  86  Maine,  32 ; 
Claremont  v.  Carlton,  2  New  Hampshire,  363,  403;  Lunt  v.  Hollantl,  14  Massa- 
chusetts, 149,  151 ;   Miller  y,  Mann,  bo  Vermont,  475;  McCulloch  v.  Wall,  4 
Richardson  (S.  C),  68.    And  when  there  is  more  than  one  channel  in  a  stream 
on  which  land  is  conveyed,  the  centre  of  the  main  channel  is  presumably  the 
boundary  intended.  Iowa  v.  Illinois,  147  United  States,  1 ;  St,  Louis  jr  St.  Paul 
Packet  Co.  v.  Keokuk  §•  Hamilton  Bridge  Co.,  31  Federal  Rep.  755;  Pike  v. 
Hood,  67  New  Hampshire,  171 ;  Roice  v.  Smith,  51  Connecticut,  266 ;  Crocker 
V.  Bragg,  10  Wendell  (N.  Y.),  260;  Cessil  v.  State,  40  Arkansas,  501 ;  Regina 
V.  Carleton,  1  Ontario  (Canada),  277  ;  1  Jones  on  Real  Property,  s.  484  et  seq. 
With  respect  to  fresh  navigable  waters,  the  rule  of  the  common  law,  making 
them  private  property,  though  subject  to  the  public  right  of  navigation,  is 
adopted  or  modified  according  to  the  law  of  the  particular  State,  and,  being  a 
rule  of  property,  is  not  controlled  by  the  United  States  or  by  the  decisions 
of  its  courts.     See  Packer  v.  Bird,  137  United  States,  661,  669;  St.  Louis  v. 
Rutz,  138   id.  226,  242.     It  prevails  in  all  the  New  England  States,  and  iu 
New  Jersey,  Mai7land,  South  Carolina,  Kentucky,  Ohio,  Illinois,  Michigan, 
and  Wisconsin.     Bardwell  v.    Ames,    22  Pickering   (Mass.),  333;    Common- 
wealth V.  Vincent,  108  Massachusetts,  441 ;    Adams  \.  Pease,  2  Connecticut, 
481 ;  Norway  Plains  Co.  v.  Bradley,  52  New  Hampshire,  86 ;  Veazie  v.  Dwinel, 
50  Maine,  479;  Cobb  v.  Davenport,   33    New   Jersey   Law,   223;  Kanouse  v. 
Slockboioer,  48  New  Jersey  Equity,  42 ;  Goodsell  v.  Lawson,  42  Maryland,  348 ; 
Browns   V.  Kennedy,  5  Harris  &  Johnson  (Md.),  105;   McCullough  v.   Wall, 
4  Richardson    (S.    C),    68;     Williamsburg    Boom    Co.    v.    Smith,    84    Ken- 
tucky, 372 ;  Gaait  v.  Chambers,  3  Ohio,  496 ;    James  v.  Howell,  41  Ohio  State, 
696;  Revelly.  People,  177  Illinois,  468;  Lorman  v.  Benson,  8  Michijran,  18; 
Jones  y.  Lee,  77  id.  35 ;  Diedrich  v.  Northwestern  Union  R.  Co.,  42  Wisconsin, 
248  ;  Allen  v.  Weber,  80  id.  531.     It  is  wholly  rejected  in  Pennsylvania,  Vir- 
ginia, and  North  Carolina,  and  also  in  New  York  with  respect  to  such  larger 
rivers  as  the  Hudson,  the  Mohawk,  and  the  St.  Lawrence.    Shrunk  v.  Schuylkill 
Nov.    Co.,  14    Sergeant  &  Rawle  (Penn.),  71;    Wainwright  v.  McCullough, 
63  Pennsylvania  State,  66;   Fulmery.  Williams,  122  id.  191;  Norfolk  City  v. 
Cooke,   27   Grattan    (Va.),   430;    WiUon  v.   Forbes,  2   Devereaux   (N.  C), 
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30;  State  v.  Tondinson,  77  North  Carolina,  528;  Palmer  y,  MuUigan,  3  Caines 
(N.  Y.),  307;  People  y.  Canal  Appraisers,  33  New  York,  461;  Smith  v. 
Rochester,  92  id.  463.  In  the  new  States  of  the  far  West,  and  in  Alabama, 
Florida,  Mississippi,  Texas,  and  Tennessee,  it  is  also  rejected,  upon  consider- 
ations derived  partly  from  the  magnitude  of  such  waters  as  the  Mississippi, 
Ohio,  and  Missouri  rivers,  and  the  Great  Lakes,  and  partly  from  the  land 
system  and  surveys  of  the  National  Grovernment.  Railroad  Co,  v.  Schurmeir, 
7  Wallace  (U.  S.),  272;  Barney  v.  Keokuk,  94  United  States,  324;  Wood  v. 
Fowler,  26  Kansas,  682;  McManus  ▼.  Carmichael,  3  Iowa,  I;  Musser  v. 
Hershey,  42  id.  356 ;  Brisbine  v.  St.  Paul  (r  Sioux  City  R.  Co.,  23  Minnesota, 
114;  Benson  v.  Morrow,  61  Missouri,  345,  Cooley  v.  Golden,  117  id.  33;  Hahn 
V.  Dawson,  134  id.  581;  Jones  v.  Soulard,  24  Howard  (U.  S.),  41;  BuUock  r. 
WUson,2  Porter  (Ala),  436;  Webb  ▼.  DemopolL%  96  Alabama,  116;  Bucki 
V.  Cone,  25  Florida,  1 ;  The  Magnolia  v.  Marshall,  39  Mississippi,  109 ;  Austin 
V.  Hall  (Texas),  57  Southwestern  Rep.  563;  Rhodes  v.  Whitehead,  27 
Texas,  304 ;  St.  Louis  I.  M,  fl-  5.  R.  Co.  v.  Ramsey,  53  Arkansas,  314;  Elder  y. 
Burrus,  6  Humphrey  (Tenn.),  358;  Goodwin  v.  Thompson,  15  Lea  (id.),  209  ; 
Weise  y.  Smith,  3  Oregon,  445;  Weiss  v.  Oregon  Iron  Co.,  13  id.  496;  Shoe^ 
maker  y.  Hatch,  13  Nevada,  261 ;  Lux  y.  Haggin,  69  California,  255;  Heckman 
v.  Swett,  99  id.  303;  Packer  v.  Bird,  137  United  States,  661. 

These  decisions  are  also  to  the  effect,  as  to  boundaries,  that  where  navi- 
gable fresh  waters  are  held  to  be  the  property  of  the  State,  they  stand  on 
the  same  footing  and  are  subject  to  the  same  rules  as  tide  waters,  and  that 
where  they  are  held  to  be  private  property,  the  same  rules  apply  to  convey- 
ances of  land  upon  them  as  those  adopted  with  respect  to  unnavigable  fresh 
streams.    Jones  on  Real  Property,  s.  499  et  seq. 

In  all  the  States  bordering  upon  the  Gi*eat  Lakes,  they  are  now  held  to  be 
public  navigable  waters  and  public  property  beyond  the  low-water  mark, 
and  private  bounds  extend  only  to  that  line.  The  Genesee  Chief,  12  Howard 
(U.  S.),  443  ;  Hardin  v.  Jordan,  140  United  States,  371 ;  Illinois  Central 
R.  Co.  v.  Illinois,  146  id.  387;  Same  v.  Chicago,  173  Illinois,  471 ;  Lincoln 
Y.  Davis,  53  Michigan,  375;  Hogg  v.  Beerman,  41  Ohio  State,  81 ;  Bodi  v.  Winous 
Point  Shooting  Club,  57  id.  226;  Toledo  Liberal  Shooting  Cluby.  Erie  Shooting 
Club,  90  Federal  Rep.  680.  The  same  rule  has  been  quite  generally  applied 
in  this  country  to  all  large  lakes  and  ponds,  even  when  they  are  wholly  within 
the  borders  of  a  single  State,  but  not  to  the  smaller  lakes  and  ponds  so  situ* 
ated,  boundaries  upon  which  stop  at  the  low-water  mark.  Canal  Commis- 
sioners V.  People,  5  Wendell  (N.  Y.),  423 ;  Champlain  §•  St.  Lawrence  R.  Co. 
V.  Valentine,  19  Barbour  (id.),  48i;  State  v.  Franklin  Falls  Co.,  49  New  Hamp- 
shire, 240;  Commonwealth  v.  Alger,  7  Cushing  (Mass.),  53,  67;  West  Roxbury 
V.  Stoddard,!  AWen  (id.),  158,167;  HiUinger  y.  Fames,  121  Massachusetts 
539 ;  Barrows  y.  McDermott,  73  Maine,  441 ;  Fletcher  v.  Phelps,  28  Vermont, 
257 ;  Austin  y.  Rutland  R.  Co.,  45  id.  215,  and  17  Federal  Rep.  466;  Kanouse 
v.  Slockbower,  48  New  Jersey  Equity,  42;  People  y.  Kirk,  162  Illinois,  138; 
Revell  y.  People,  177  id.  468 ;  Diedrich  y.  Northwestern  Union  R.  Co.,  42  Wis- 
consin, 248,  271;  People  v.  SUberwood,  110  Michigan,  103  ;  People  v.  Warner ^ 
116  id.  228  ;  Hodges  y.  Williams,  95  North  Carolina,  331. 
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Section  I.  —  Contract  —  Statute  of  Frauds. 

No.  1.  —  LEE  V.  GEIFFIK 
(1861.) 

RULE. 

Where  a  contract  is  intended  to  result  in  the  transfer, 
for  a  price  of  the  property  in  goods  from  one  of  the  parties 
to  the  other,  it  is  a  contract  for  the  sale  of  goods. 

Lee  ▼.  Oriffin. 

30  L.  J.  Q.  B.  252-254  (s.  c.  1  Beat  &  Sm.  272 ;  7  Jnr.  (N.  S.)  1302 ;  4  L.  T.  546 ; 

9  W.  R.  702). 

Contract,  —  Goods  sold  or  Work  and  Labour.  —  Statute  of  Frauds.        [252] 

A  contract  to  make  a  set  of  artificial  teeth  to  fit  the  mouth  of  the  employer 
is  a  contract  for  the  sale  of  a  chattel,  and  therefore  within  the  17th  section  of 
the  Statute  of  Frauds  (29  Car.  II.  c.  3);  and  a  count  for  work,  labour,  and  ma- 
terials is  not  sustainable. 

Declaration  against  the  defendant  as  executor  of  Frances  Penson 
for  goods  bargained  and  sold  and  delivered,  and  for  work  and  labour 
done,  and  materials  provided  by  the  plaintiff  as  a  surgeon-dentist 
for  the  testatrix. 

Plea,  that  the  testatrix  never  was  indebted. 

At  the  trial,  before  Crompton,  J. ,  at  the  Sittings  in  Middlesex, 
in  Michaelmas  Term,  1860,  it  appeared  that  the  action  was  brought 
to  recover  £21,  the  price  of  two  sets  of  teeth  made  for  the  late 
Frances  Penson,  of  whom  the  defendant  was  executor.     According 


192  SALE   OF  GOODS. 


Ho.  1.  —  Lee  ▼.  Gxiffin,  80  L.  J.  0.  B.  268. 


to  the  plaintiflf's  statement,  the  deceased  had  ordered  the  teeth, 
but  had  left  London  for  Folkestone,  where  she  soon  after  died, 
before  they  could  be  fitted  to  her  mouth.  The  plaintiff  produced 
a  letter  from  the  testatrix,  in  answer  to  an  application  by  him 
for  a  sitting  a  few  days  before  she  left  London,  in  which  "  she 
regretted  that  her  health  would  not  permit  her  taking  advantage 
of  the  plaintifif's  kind  efforts  to  oblige  her,  and  feared  it  might 
be  some  days  before  she  could  see  him."  Upon  this  evidence  the 
defendant's  counsel  claimed  a  nonsuit,  as  the  17th  section  of  the 
Statute  of  Frauds  (29  Car.  IL  c.  3)  prevented  the  plaintiff  from 
recovering  for  goods  sold  and  delivered.  The  learned  Judge  was 
inclined  to  nonsuit,  but  it  was  suggested  by  the  plaintiff's  counsel 
that  the  count  for  work,  labour,  and  materials  might  be  sustained, 
citing  Clay  v.  Yates,  1  Hurl.  &  N.  73,  25  L.  J.  Ex.  237 ;  and  a 
verdict  was  entered  for  the  plaintiff,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  verdict,  the  Court  to  deal  with  any 
question  of  fact,  if  any  should  have  been  left  to  the  jury. 

A  rule  nisi  having  been  obtained  accordingly  — 

Patchett  showed  cause.  — The  materials  were  only  ancillary  to 
the  work  and  labour.  The  skill  of  the  dentist  was  the  thing 
really  contracted  for ;  therefore  the  count  for  work  and  labour  can 
be  maintained.      Clay  v.  Yates. 

[Hill,  J.  — That  is  a  case  sui  generis.  The  printer,  the  plain- 
tiff there,  in  effect,  does  work  chiefly  on  the  materials  which  the 
defendant  supplied,  although,  to  a  certain  extent,  the  plaintiff  may 
be  said  to  supply  materials ;  moreover,  the  printer  could  not  sell 
the  book  to  any  one  else.  Towers  v.  Osborne,  1  Str.  506.  is  more 
in  point] 

The  test  is  whether  the  skill  is  the  chief  part  of  what  is  sup- 
plied. In  Clay  v.  Yates  (see  1  Hurl.  &  N.  at  p.  76),  Martin,  B., 
says,  *  Suppose  an  artist  paints  a  portrait  for  three  hundred 
guineas,  and  supplies  the  canvas  for  it,  worth  10^.,  surely  he 
might  recover  on  a  count  for  work  and  labour,"  and  Pollock, 
C.  B.,  makes  observations  to  the  same  effect. 

[Crompton,  J.  — Assuming  that  to  be  the  test,  there  can  hardly 
be  said  to  be  more  skill  in  fitting  teeth  than  in  fitting  a  pair  of 
breeches.  Blackbubn,  tT.  —  Atkinson  v.  Bell,  8  B.  &  C.  277  (32 
R  R  382),  shows  that  this  count  cannot  be  maintained;  though 
what  Baylet,  J.,  there  said,  that  in  order  to  maintain  a  count  for 
work  and  labour,  the  work  must  be  on  the  employer's  materials. 
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cannot  be  held  to  be  universally  true;  and  this  proposition  has 
already  been  qualified  in  Grafton  v.  Armitage,  2  C.  B.  336,  15 
L  J.  C.  P.  20,  as  is  pointed  out  by  the  Court  in  Clay  v.  Yates.^ 

Secondly,  the  letter  from  the  testator,  referring  to  the  plaintiff's 
letter,  may  be  used  in  order  to  make  a  memorandum  within  the 
Statute  of  Frauds.  Ridgway  v.  Wharton,  6  H.  L  C.  238,  27 
L  J.  Ch.   46. 

[Hill,  J.  —  Apart  from  any  question  on  the  Statute  of 
Frauds,  I  do  not  see  what  *  cause  of  action  the  plaintiff  [*  253] 
has  against  the  executor ;  the  contract  was  never  carried 
out  owing  to  the  death  of  the  testatrix.] 

Griffits,  in  support  of  the  rule,  was  not  heard. 

Crompton,  J.  — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  On  the  second  point  made  for  the  plaintiff,  there  is  no 
pretence  for  saying  that  there  was  written  evidence  of  the  con- 
tract ;  the  case  of  Ridgway  v.  Wharton  is  obviously  distinguish- 
able; all  that  was  there  decided  on  this  point  was,  that  you 
cannot  shut  out  a  second  document  tendered  to  show  what  the 
contract  was,  and  so  make  a  contract  in  writing  within  the  stat- 
ute, if  the  document  signed  by  the  party  refers  to  this  other  docu- 
ment But  in  the  present  case,  even  supposing  that  the  letter  of 
Mrs.  Penson  refers  to  a  letter  written  by  the  plaintiff,  the  two 
together  would  not  have  evidenced  what  the  contract  was ;  they 
would  only  show  that  there  had  been  some  talk  as  to  the  sets  of 
teeth,  but  would  not  show  what  was  the  price,  or  indeed  any  of 
the  terms  of  the  supposed  contract.  Again,  I  agree  with  the 
observation  of  my  Brother  Hill,  that,  even  apart  from  the  Statute 
of  Frauds,  it  is  difficult  to  see  any  cause  of  action  under  the  par- 
ticular circumstances  of  the  case.  However,  on  the  point  which 
was  made  at  the  trial,  whether  the  plaintiff  could  not  succeed  on 
the  count  for  work,  labour,  and  materials,  I  am  also  clearly  of 
opinion  against  the  plaintiff.  Whether  the  cause  of  action  be 
work  and  labour,  or  goods  sold  and  delivered,  depends  on  the  par- 
ticular nature  of  each  individual  contract,  and  when  the  contract 
is  such  that  a  chattel  is  ultimately  to  be  delivered  by  the  plaintiff 
to  the  defendant,  when  it  has  been  sent,  then  the  cause  of  action 
*  is  goods  sold  and  delivered.  The  case  of  Clay  v.  Yates  turned, 
as  my  Brother  Hill  pointed  out,  upon  the  peculiar  circumstances 
of  the  case.     I  have  some  doubt  upon  the  propriety  of  the  deci- 
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sion ;  but  we  should  be  bound  by  it  in  a  case  precisely  similar  in 
its  circumstances,  which  the  present  is  not  I  do  not  agree  with 
the  proposition,  that  whenever  skill  is  to  be  exercised  in  carrying 
out  the  contract,  that  fact  makes  it  a  contract  for  work  and  labour, 
and  not  for  the  sale  of  a  chattel ;  it  may  be  the  cause  of  action  is 
for  work  and  labour,  when  the  materials  supplied  are  merely  an- 
cillary, as  in  the  case  put  of  an  attorney  or  printer.  But  in  the 
present  case  the  goods  to  be  furnished,  viz.  the  teeth,  are  the  prin- 
cipal subject-matter;  and  the  case  is  nearer  that  of  a  tailor,  who 
measures  for  a  garment  and  afterwards  supplies  the  article  fitted. 

Hill,  J.  — I  am  of  the  same  opinion.  I  think  the  decision  in 
Clay  V.  Yates  perfectly  correct,  according  to  the  particular  sub- 
ject-matter of  the  contract  in  that  case,  which  was  not  a  case  of  a 
chattel  ordered  by  one  of  another,  thereafter  to  be  made  by  the 
one,  and  afterwards  to  be  delivered  to  the  other;  but  when  the 
subject-matter  of  the  contract  is  a  chattel  to  be  afterwards  deliv- 
ered, then  the  cause  of  action  is  goods  sold  and  delivered,  and  the 
seller  cannot  sue  for  work  and  labour.  In  my  opinion,  Atkinson 
V.  Bell  is  good  law,  subject  only  to  the  objection  to  the  dictum  of 
Bayley,  J; ,  which  has  been  repudiated  by  Maule,  J. ,  and  Erle, 
J.,  in  Grafton  v.  Armitage,  where  the  former  says  (see  2  C.  B.  at 
p.  339),  "  In  order  to  sustain  a  count  for  work  and  labour,  it  is  not 
necessary  that  the  work  and  labour  should  be  performed  upon  ma- 
terials that  are  the  property  of  the  plaintiff"  (sic;  qucere  em- 
ployer), "  or  that  are  to  be  handed  over  to  him.  *  The  proposition 
of  Bayley,  J. ,  that  where  a  person  has  bestowed  work  and  labour 
on  his  own  materials  he  cannot  maintain  an  action  for  work  and 
labour,  is  certainly  not  universally  true;  and  Tindal,  Ch.  J.,  as 
well  as  the  other  members  of  the  Court,  in  Grafton  v.  Armitage^ 
repudiated  that  doctrine,  and  explained  that  Bayley,  J. ,  must  be 
regarded  as  speaking  with  reference  to  the  particular  circumstances 
of  the  case  then  before  this  Court ;  and  the  same  view  was  taken 
by  the  Court  of  Exchequer  in  Clay  v.  Yates;  but  the  decision  in 
the  case  of  A  thinson  v.  Bell  was  regarded  as  good  law  by  Tindal, 
Ch.  J. ,  and  by  other  learned  Judges,  viz. ,  that  when  the  substance 
of  the  contract  is  goods  to  be  sold  and  delivered,  a  count  for  work 
and  labour  cannot  be  sustained:  that  is  directly  applicable  to 
the  present  case,  and  the  plaintiff,  therefore,  would  have 
[*  254]  been  rightly  nonsuited.    This  disposes  of  the  *  point  made 
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for  the  plaintiff  at  the  trial.  But  I  do  not  see  how,  wholly 
irrespectively  of  the  objections  raised  by  the  Statute  of  Frauds, 
the  plaintiff  had  any  right  of  action  according  to  his  own  case. 
The  facts  being  that  an  order  was  given  by  the  deceased  for  two 
sets  of  teeth,  to  be  made  and  fitted  to  her  mouth,  and  which,  when 
fitted,  were  to  be  delivered  to  her;  and  by  no  default  of  hers,  she 
having  died  in  the  mean  time,  before  they  could  be  fitted,  the  con- 
tract was  not  performed,  —  I  do  not  see  what  right  of  action  the 
plaintiff  had  against  the  executor. 

Blackburn,  J.  — I  am  of  the  same  opinion.     It  is  clear  that 
there  was  no  suflBcient  memorandum  of  the  contract  within  the 
Statute  of  Frauds.      The  other  question  is,  whether  the  present 
was  a  contract  for  the  sale  of  goods,  or  for  work  and  labour.     In 
order  to  ascertain  this  you  must  of  course,  in  each  case,  look  at 
the  contract  itself.     If  the  contract  be  such  that  it  will  result  in 
the  sale  of  a  chattel,  the  proper  form  of  action,  if  the  employer 
refuses  to  accept  the  article  when  made,  would  be  for  not  accept- 
ing.    But  if  the  work  and  labour  be  bestowed  in  such  a  manner  as 
that  the  result  would  not  be  anything  which  could  properly  be 
said  to  be  the  subject  of  sale,  then  an  action  for  work  and  labour 
is  the  proper  remedy.     An  attorney  employed  to  draw  a  deed  is  a 
familiar  instance  of  the  latter  proposition;  and  it  would  be  an 
abuse  of  language  to  say  that  the  paper  or  parchment  of  the  deed 
were  goods  sold  and  delivered.      In   Olay  v.    Yates  the  circum- 
stances were  peculiar,  but  had  the  contract  been  completed,  it 
could  scarcely  perhaps  have  been  said  that  the  result  was  the  sale 
of  a  chattel.     In  Atkinson  v.  Bell,  had  the  contract  been  carried 
out,  it  would  have  resulted  in  the  sale  of  the  machine;  and  in 
Grafton  v.  Armitage,  TiNDAL,  Ch.  J. ,  observes  of  that  case,  "  The 
substance  of  the  contract  was,  goods  to  be  sold  and  delivered  by 
the  one  party  to  the  other. "     Taking  that  as  the  true  criterion, 
Atkinson  v.  Bell,  Grafton  v.  Amiitage,  and  Clay  v.  Yates  are  not 
inconsistent;  but  the  last  case  comes  very  near  the  line.     Here, 
if  the  teeth  bad  been  delivered  and  accepted,  the  contract  for  the 
sale  of  a  chattel  would  have  been  complete.     I  do  not  think  that 
the  relative  value  of  the  labour  and  of  the  materials  on  which  it 
is  bestowed  can  in  any  case  be  the  test  of  what  is  the  cause  of 
action;  and  that  if  Benvenuto  Cellini  had  contracted  to  execute  a 
work  of  art  for  another,  much  as  the  value  of  the  skill  might  ex- 
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ceed  that  of  the  materials,  the  contract  would  have  been  none  the 
less  for  the  sale  of  a  chattel.  Rule  absolute, 

ENGLISH  NOTES. 

So  far  as  relates  to  the  form  of  pleading,  the  question  whether  a  con- 
tract is  a  contract  of  sale  or  for  work  and  labour  is  now  comparatively 
unimportant.  The  question  may  still  be  important  in  relation  to  the 
Statute  of  Frauds  (s.  17  of  the  Statute  of  Charles  II.  now  embodied  in 
s.  4  of  the  Sale  of  Goods  Act,  1893). 

The  question  was  considered  in  another  form  in  the  case  of  Anglo- 
Efjjjptian  Navigation  Co.  v.  Rennie  (1875),  L.  K.  10  C.  P.  271, 44  L.  J. 
C.  P.  130,  where  it  was  held  that  a  special  contract  for  the  making 
of  boilers  and  fixing  and  fitting  them  to  certain  ships  in  consideration 
of  certain  payments  by  instalments,  was  a  contract  for  work  and  labour 
and  not  for  sale  of  the  chattels ;  and  that  one  of  the  boilers  which  was 
in  the  maker's  hands  readj*^  to  be  fixed  and  fitted —  while  in  the  mean 
time  the  vessel  for  which  it  was  intended  had  been  lost  at  sea  —  had 
not  become  the  property  of  the  ship-owners. 

By  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  1  (1), 
**  A  contract  for  the  sale  of  goods  is  a  contract  whereby  the  seller  trans- 
fers or  agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  money 
consideration^  called  the  price.  There  may  be  a  contract  of  sale  be- 
tween one  part-owner  and  another.'' 

AMERICAN  NOTES. 

In  America  several  distinct  rules  have  been  laid  down  by  different  courts 
for  distinguishing  between  contracts  for  the  sale  of  goods  and  contracts  for 
work  and  labor.  The  difference  of  opinion  is  due  to  the  fact  that,  prior  to 
the  decision  in  the  principal  case,  the  English  law  on  the  subject  was  in  an 
unsettled  state,  and  the  American  courts,  in  attempting  to  follow  English  pre- 
cedents, arrived  at  varying  results.     Burdick  on  Sales,  lG-18. 

One  of  the  best  known  of  the  American  rules  is  attributable  to  the  opinion 
of  Shaw,  Ch.  J.,  in  Mixer  y.  Howarih,  21  Pickering  (Mass.),  205,  and  is  stated 
as  follows  in  (loddard  v.  Binney,  115  Massachusetts  450,454-455:  »»  The  effect 
of  these  decisions  we  understand  to  be  this,  namely,  that  a  contract  for  the 
sale  of  articles  then  existing,  or  such  as  the  vendor  in  the  ordinary  course  of 
his  business  manufactures  or  procures  for  the  general  market,  whether  on 
hand  at  the  time  or  not,  is  a  contract  for  the  sale  of  goods,  to  which  the  stat- 
ute applies.  But,  on  the  other  hand,  if  the  goods  are  tn  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order,  and  not  for  the  general 
market,  the  case  is  not  within  the  statute."  This  rule  has  been  adopted  in 
other  States.  See  Edwards  v.  Grand  Trunk  R.  Co.,  48  Maine,  379 ;  Finney  v. 
Apgar,  31  New  Jersey  Law,  266;  Forsyth  v.  3/ann,  68  Vermont,  116.  And 
see  Puget  Sound  Machinery  Deprt  v.  Rigby,  13  Washington,  264. 
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Another  well-known  rule  is  that  adopted  by  the  New  York  Court,  which 
makes  the  question  turn  on  whether  or  not  the  goods  contracted  for  are  in 
existence  at  the  time  of  the  contract.  "  It  is  held  here  by  a  long  course  of 
decisions,  that  an  agreement  for  the  sale  of  any  commodity  not  in  existence 
at  the  time,  but  which  the  vendor  is  to  manufacture  or  put  in  a  condition  to 
be  delivered,  such  as  flour  from  wheat  not  yet  ground,  or  nails  to  be  made 
from  iron  belonging  to  the  manufacturer,  is  not  a  contract  of  sale.  The  New 
York  rule  lays  stress  on  the  word  sale.  There  must  be  a  sale  at  the  time  the 
contract  is  made.  The  latest  and  most  authoritative  expression  of  the  rule  is 
found  in  a  recent  case  in  this  Court  (Parsons  v.  Louch%  48  New  York,  17, 19). 
The  contrast  between  Parsons  v.  Loucks  in  this  State,  on  the  one  hand,  and 
Lee  V.  Griffin  (supra)^  in  England,  on  the  other,  is,  that  in  the  former  case  the 
word  sale  refers  to  the  time  of  entering  into  the  contract,  while  in  the  latter, 
reference  is  had  to  the  time  of  delivery,  as  contemplated  by  the  parties." 
Cooke  V.  MiUard,  65  New  York,  352,  359. 

See  also  Gadsden  v.  Lance,  McMuUan's  Eq.  Rep.  (S.  C.)  87. 

Other  tests  have  been  laid  down  in  other  States.  In  Maryland,  for  exam- 
ple, where  any  work  and  labor  are  to  be  bestowed  on  the  goods  before  delivery, 
the  contract  is  held  not  to  be  one  of  sale.  Eichelherger  v.  M^Cauley,  5  Harris 
&  Johnson  (Md.),  213;  Bagby  v.  Walker,  78  Maryland,  239.  In  Connecticut 
the  question  of  the  ownership  of  the  materials  upon  which  the  labor  is  ex- 
pended is  regarded  as  important.  Atwater  v.  Hough,  29  Connecticut,  508.  In 
New  Hampshire  the  court  seems  to  regard  the  question  as  turning  upon 
whether  the  labor  or  the  product  is  the  essential  consideration  of  the  purchase. 
Pitkin  V.  Noyes,  48  New  Hampshire,  294 ;  Prescott  v.  Locke,  51  id.  94. 

In  commenting  upon  the  confusion  in  the  American  cases,  Mr.  Burdick 
says,  in  his  book  on  Sales,  p.  18:  ''  Inasmuch  as  most  of  the  State  courts  had 
committed  themselves  to  one  or  other  of  the  foregoing  tests,  before  the  deci- 
sion of  Lee  V.  Griffin,  they  have  been  unable  to  adopt  its  simple  and  satisfac- 
tory rule.'* 

In  some  States,  however,  that  rule  has  been  adopted.  See  Pratt  v.  Miller, 
109  Missouri,  78,  where  the  various  authorities  are  discussed. 

Where  it  is  understood  that  the  goods  are  not  to  be  manufactured  by  the 
vendor,  but  are  to  be  procured  by  him  of  some  other  person  who  manufac- 
tures and  sells  them,  and  arc  to  be  delivered  by  the  vendor  to  the  purchaser 
for  an  agreed  price  as  completed  articles  of  merchandise,  it  has  been  held 
that  the  transaction  is  a  sale  of  merchandise  within  the  Statute  of  Frauds. 
Smalley  v.  Hamblin,  170  Massachusetts,  380. 

See  further,  on  the  general  topic,  Browne  on  the  Statute  of  Frauds,  5th  ed., 
8s.  299-309 ;  and  a  note  to  Pawelski  v.  Hargreaoes,  47  New  Jersey  Law,  334, 
54  American  Reports,  162,  164-170. 
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No.  2.— EICHHOLZ  v.  BANNISTER 
(1864.) 

RULE. 

A  SALE  of  goods  implies  prima  facie  an  affirmation  by 
the  vendor  that  they  are  his ;  and,  therefore,  he  warrants 
the  title,  unless  by  the  situation  of  the  parties  and  the 
circumstances  of  the  sale  the  intention  appears  that  the 
vendor  should  only  transfer  such  interest  in  the  goods  as 
he  might  have. 

Eiohholz  v.  Bannister. 

84  L.  J.  C.  P.  10&-109  (8.  0.  17  C.  B.  (N.  S.)  708 ;  11  Jar.  (N.  8.)  15;  12  L.  T.  76; 

13  W.  R.  96). 

[105]  Salt  of  ChaUel  —  Warranty  of  Title. 

On  the  sale  of  goods  there  is  a  warranty  of  title,  if  the  seller,  at  the  time  of 
the  sale,  either  by  words  or  conduct,  affirm  the  goods  to  be  his. 

Where  goods  are  sold  in  a  shop,  by  a  shopkeeper  in  the  ordinary  coarse  of 
his  business,  such  shopkeeper  is  understood  by  his  conduct  to  affirm  that  he  is 
the  owner  of  such  goods,  and  to  warrant  the  title,  and  therefore  in  case  of 
defect  of  title  and  of  the  purchaser  being  deprived  of  the  goods  by  the  true 
owner  subsequently  claiming  them,  the  money  paid  for  the  purchase  may  be 
recovered  back  from  such  shopkeeper. 

This  was  an  action  brought  in  the  court  of  record  for  the  trial  of 
civil  actions  within  the  city  of  Manchester,  and  which  was  tried 
before  the  Deputy  Eecorder  of  that  city. 

The  declaration  contained  the  common  indebitatus  counts,  for 
money  received  for  the  use  of  the  plaintiff,  and  for  money  paid ; 
and  the  only  plea  was,  never  indebted. 

The  plaintiff  claimed  £19,  as  money  received  to  his  use  by  the 
defendant  under  the  following  circumstances:  The  defendant  is 
a  job  warehouseman,  at  Chorlton  Street,  Manchester,  and  on  the 
18th  of  April,  1864,  the  plaintiff  went  to  the  defendant's  ware- 
house and  bought  of  him  certain  pieces  of  print,  which  the  de- 
fendant represented  as  a  job-lot  just  received  by  him.  The 
following  is  a  copy  of  the  invoice  which  was  made  out  at  the 
time  of  the  purchase: 
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"20  Chorlton  Street,  Portland  Street, 
Mamchesteb,  April  18,  1864. 
"  Mr.  Eichholz.   Bought  of  R.  Bannister,  job- warehouseman.    Prints, 
grey  fustians,  &c.,  job  and  perfect  yarns,  in  hanks,  cops  and  bundles: 
"17  pieces  of  prints,  52  yards,  at  5\d.  per  yard      •     £19  6  0 

li  for  cash 0  6  0 

£19  0  0 

The  price,  £19,  was  thereupon  paid  by  the  plaintiff,  and  the 
goods  were  afterwards  duly  delivered. 

The  goods  so  bought  by  the  plaintiff  had,  in  fact,  been  stolen 
from  the  warehouse  of  John  Krauss,  by  one  Bichard  Aspinall, 
who  was  subsequently  convicted  of  the  offence ;  and  the  plaintiff, 
being  ultimately  obliged  to  restore  the  goods  to  Krauss,  required 
the  defendant  to  return  the  money  he  had  paid  for  them.  The 
defendant  refused  to  comply  with  such  request,  and,  therefore,  the 
present  action  was  brought 

At  the  trial,  it  was  submitted,  on  behalf  of  the  defendant,  that 
the  plaintiff  could  not  maintain  the  action,  as  there  was  no  war- 
ranty of  title  upon  the  sale  in  question.  A  verdict,  however,  was 
found  for  the  plaintiff  for  the  amount  claimed,  with  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant  if  the  Court  should  be  of  opinion  that  there  was  no  such 
warranty. 

Holker  afterwards  obtained  a  rule  nisi  to  that  effect,  citing 
Morley  v.  Attenborough,  3  Ex.  500,  18  L.  J.  Ex.  148;  Crosse  v. 
Gardiner,  Carth.  90;  and  Hall  v.  Cunder,  2  C.  B.  (N.  S.)  22,  26 
L.  J.  C.  P.  288. 

C.  Pollock  now  showed  cause.  —  This  was  a  sale  by  the  defend- 
ant under  such  circumstances  as  would  amount  to  a  warranty  of 
title,  or  at  all  events,  as  would  entitle  the  plaintiff  to  recover 
back  the  price  paid  for  the  goods,  as  upon  a  total  failure  of  con- 
sideration. It  is  stated  in  **  Addison  on  Contracts, "  5th  edit  p. 
224,  that  "  wherever  a  man  sells  goods  as  owner,  he  impliedly 
undertakes  and  promises  that  the  goods  are  his  own  goods,  and 
that  be  has  a  right  to  make  the  sale  and  transfer  he  professes  to 
make ;  and  if  he  was  not  the  owner  at  the  time  of  the  sale,  and 
was  not  selling  his  own  goods,  but  the  goods  of  a  third  party,  who 
subsequently  claims  them  and  deprives  the  purchaser  of  them,  he 
is  responsible  in  damages  for  the  breach  of  such  implied  under- 
taking. '    In  support  of  this,  reference  is  there  made  to  the  French 
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Cod.  Civ.  art.  1599.  There  is  the  authority  of  Mr.  Justice 
Blackstone  to  show  that  there  is  such  implied  warranty  of  title 
where  the  seller  sells  the  article  as  his  own.     2  Black.  Com.  451. 

Such,  also,  is  the  American  law.     2  Kent's  Com,  478. 
[*  106]   Crosse  v.   Gardiner  was   an  *  action  against  a  seller   for 

falsely  affirming  that  the  goods  were  his  own,  and  the 
action  was  held  to  lie  on  this  bare  afl&rmation.  In  Medina  v. 
Stoughtout  1  Raym.  593,  Lord  Holt  says,  "  Where  a  man  is  in 
possession  of  a  thing,  which  is  colour  of  title,  an  action  will  lie 
upon  a  bare  afl&rmation  that  the  goods  sold  are  his  own. "  Lee, 
Ch.  J. ,  in  Hyall  v.  Bowles,  1  Ves.  Sen.  352,  referring  to  the  case 
Z'Apostre  v.  L'Plaistrier,  1  Wms.  Saund.  318,  says,  that  it  was 
there  "  held  by  the  Court  that  oflfering  to  sell  generally  was  suffi- 
cient evidence  of  oflfering  to  sell  as  owner."  The  decision  of 
Morley  v.  Attenhorough  was  this:  In  a  sale  by  a  pawnbroker  of 
an  article  described  as  a  forfeited  pledge,  there  is  no  implied  war- 
ranty of  an  absolute  title,  for  all  that  the  pawnbroker  undertakes 
is,  that  the  article  so  sold  is  a  pledge,  and  irredeemable ;  but  in 
delivering  the  judgment  of  the  Court  in  that  case  Lord  Wensley- 
DALE  said,  "  We  do  not  suppose  that  there  would  be  any  doubt  if 
the  articles  are  bought  in  a  shop  professedly  carried  on  for  the 
sale  of  goods,  that  the  shopkeeper  must  be  considered  as  warrant- 
ing that  those  who  purchase  will  have  a  good  title  to  keep  the 
goods  purchased."  The  case  of  Chapman  v.  Speller,  14  Q.  B. 
621,  19  L  J.  Q.  B.  239,  does  not  militate  against  the  plain- 
tiff, as  there  the  articles  were  sold  at  a  sheriflf's  sale,  where 
it  is  always  understood  that  there  is  no  warranty  of  title.  In 
Sims  v.  Marryatt,  17  Q.  B.  281,  20  L  J.  Q.  B.  281,  it  was  not 
necessary  to  determine  whether  there  was  an  implied  warranty 
of  title,  as  there  was  there  evidence  to  satisfy  an  express  war- 
ranty; but  Lord  Campbell  states  there  are  many  exceptions  to 
the  rule  of  caveat  emptor,  "  which  well  nigh  eat  up  the  rula 
Executory  contracts  are  said  to  be  excepted,  so  are  sales  in  retail 
shops,  or  where  there  is  a  usage  of  trade ;  so  that  there  may  be 
a  diflBculty  in  finding  cases  to  which  the  rule  would  practically 
apply." 

Holker,  in  support  of  the  rule.  — In  the  sale  of  a  specific  chattel, 
such  as  the  sale  was  in  this  case,  there  is  no  implied  warranty  of 
title,  and  in  the  absence  of  any  fraud  or  knowledge  of  defect  of 
title  the  seller  is  not  responsible.     Chandelor  v.  Lopus,  Cro.  Jaa 
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4;  Noy's  Maxims,  c.  42,  s.  209;  Hall  v.  Conder,  and  Onnrod  v. 
Huth,  14  M.  &  W.  651,  14  L.  J.  Ex.  366.  The  case  which  is 
perhaps  nearest  to  the  present  one  is  that  of  Springwell  v.  Allen, 
Aleyn,  91,  and  in  the  note  to  Williamson  v.  Allison,  2  East,  448. 
That  was  **  an  action  upon  the  case  for  falsely  and  fraudulently 
selling  a  horse  to  the  plaintiff  as  the  proper  horse  of  the  defend- 
ant, ubi  revera,  it  was  the  horse  of  Sir  J.  L.  because  the  plaintiff 
could  not  prove  that  the  defendant  knew  it  not  to  be  his  own  horse 
(for  the  declaration  must  be  that  he  did  it  fraudulently  or  know- 
ing it  to  be  not  his  own  horse),  for  the  defendant  bought  the 
horse  in  Smithfield,  but  not  legally  tolled;  the  plaintiff  was 
nonsuited. " 

[Erle,  Ch.  J.  —  Is  there  any  case  in  which  where  goods  have 
been  sold  as  if  they  were  the  vendor's  own,  it  has  been  decided 
that  the  purchaser  cannot  get  back  the  money  he  paid  for  them  on 
its  turning  out  that  the  goods  were  not  the  vendor's  ?] 

In  Waller's  Case,  3  Co.  Rep.  22  a,  it  is  said,  "  If  a  man  sells 
goods  for  money  to  be  paid  at  several  days,  in  such  case  although 
the  goods  be  taken  by  one  who  hath  right  before  the  day,  yet  the 
seller  shall  have  an  action  of  debt  in  respect  of  the  contract  * 

[Erle,  Ch.  J.  — That  is  not  a  decision,  but  only  the  dictum  of 
a  Judge.  ] 

The  case  of  Motley  v.  Attenborough,  3  Ex.  500,  18  L.  J.  Ex. 
148,  is  a  decision  in  support  of  the  proposition,  that  on  the  sale 
of  personal  chattels  there  is  no  implied  warranty  of  title.  In 
Early  v.  Garrett,  9  B.  &  C.  928  (33  R  R  371),  Littledale,  J., 
says,  "  It  has  been  held  that  where  a  man  sells  a  horse  as  his  own, 
when  in  truth  it  is  the  horse  of  another,  the  purchaser  cannot 
maintain  an  action  against  the  seller,  unless  he  can  show  that  the 
seller  knew  it  to  be  the  horse  of  the  other  at  the  time  of  the  sale. " 
And  in  Ormrod  v.  Huth,  Tindal,  Ch.  J.,  states,  "That  although 
the  cases  may  in  appearance  raise  some  difference  as  to  the  effect  of 
a  false  assertion  or  representation  of  title  in  the  seller,  it  will  be 
found  on  examination  that  in  each  of  those  cases  there  was 
either  •  an  assertion  of  title  embodied  in  the  contract  or  a  [*  107J 
representation  of  title  which  was  false  to  the  knowledge  of 
the  seller."  All  the  authorities  are  collected  in  Broom's  Maxims, 
8rd  edit  p.  718,  and  it  is  there  said  in  the  words  of  the  judgment 
of  the  Court  in  Hall  v.  Conder,  2  C.  B.  (N.  S.)  22,  26  L.  J.  C.  R 
288,  "  Upon  the  whole,  we  may  safely  conclude  that  with  regard 
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to  the  sale  of  ascertained  chattels  there  is  not  any  implied  ^ar- 
ranty  of  either  title  or  quality,  unless  there  are  some  circum- 
stances beyond  the  mere  fact  of  a  sale  from  which  it  may  be 
implied. '  If  that  be  so,  can  it  make  any  difference  whether  the 
sale  is  in  a  shop  or  not  ?  In  almost  all  sales  the  seller  sells  the 
article  as  if  he  was  the  owner ;  and  if  the  sale  itself  is  not  suflB- 
cient  to  raise  the  inference  of  such  warranty  being  intended,  the 
mere  circumstance  of  the  sale  being  in  a  shop  ought  not  to  alter 
the  matter.  With  respect  to  the  question,  whether  the  money 
paid  by  the  purchaser  can  be  recovered  back  as  on  a  failure  of  con- 
sideration, it  depends  on  the  first  question,  viz.,  whether  there  has 
or  has  not  been  a  warranty  of  title,  for  if  there  has  been  such  war- 
ranty, and  the  same  has  been  broken,  it  is  admitted  that  such 
action  would  be  maintainable.  In  Morley  v.  Aitenhorough,  Pakke, 
B.,  says,  in  delivering  the  judgment,  "  The  purchaser  may  recover 
back  the  purchase-money  as  on  a  consideration  that  failed,  if  it 
could  be  shown  that  it  was  the  understanding  of  both  parties  that 
the  bargain  should  be  put  an  end  to  if  the  purchaser  should  not 
have  a  good  title;  but  if  there  is  no  implied  warranty  of  title, 
some  circumstances  must  be  shown  to  enable  the  plaintiff  to  re- 
cover for  money  had  and  received. "  Indeed,  if  there  was  no  such 
warranty,  the  purchaser  got  what  he  bought,  and  he  took  upon 
himself  the  risk  of  want  of  title. 

Erle,  Ch.  J.  —  I  think  that  this  rule  should  be  discharged. 
The  plaintifiF  has  brought  an  action  to  recover  back  the  money 
which  he  paid  for  goods  which  he  bought  in  the  defendant's  shop. 
The  goods  were  afterwards  taken  from  him  by  the  true  owner,  they 
having  in  fact  been  stolen ;  and  this  action  is  brought  to  have  the 
price  which  the  plaintiff  paid  for  such  goods  returned  to  him  by 
the  defendant.  The  verdict  was  for  the  plaintiff,  and  this  rule 
was  obtained  by  Mr.  Holker,  to  set  the  same  aside  and  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that  in  point  of  law  a 
vendor  of  personal  chattels  does  not  enter  into  a  warranty  of  title, 
but  that  the  purchaser  takes  them  at  his  peril,  and  the  rule  of 
caveat  emptor  applies.  The  matter  has  been  well  argued  before 
us;  and  I  decide,  in  accordance  with  the  current  of  authorities, 
that  if  the  vendor  of  a  chattel  at  the  time  of  the  sale  either  by 
words  affirm  that  he  is  the  owner,  or  by  his  conduct  give  the  pur- 
chaser to  understand  that  he  is  such  owner,  then  it  forms  part  of 
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the  contract,  and  if  it  turn  out  that  in  fact  he  is  not  the  owner 
the  consideration  fails,  and  the  money  so  paid  by  the  purchaser 
can  be  recovered  back.  Lord  Wensleydale,  in  Morley  v.  Atten- 
bowiigh,  3  Ex.  500,  18  L.  J.  Ex.  148,  so  puts  the  law  as  I  now 
decide,  and  he  there  says,  "  We  do  not  suppose  that  there  would 
be  any  doubt  if  the  articles  are  bought  in  a  shop  professedly  car- 
ried on  for  the  sale  of  goods  that  the  shopkeeper  must  be  consid- 
ered as  warranting  that  those  who  purchase  will  have  a  good  title 
to  keep  the  goods  purchased.  In  such  a  case  the  vendor  *  sells  as 
his  own, '  and  that  is  what  is  equivalent  to  a  warranty  of  title. ' 
I  think  where  the  sale  is  as  it  was  in  the  present  case,  the  shop- 
keeper does  by  his  conduct  afiSrm  that  he  is  the  owner  of  the 
article  sold,  and  he  therefore  contracts  that  he  is  such  owner ;  and 
if  he  be  not  in  fact  the  owner,  the  price  paid  for  the  purchase  can 
be  recovered  back  from  him.  So  much  for  the  present  case ;  but 
Mr.  Holker  has  contended  that  he  is  warranted  by  the  dictum  to 
be  found  in  several  of  the  authorities,  that  there  is  no  implied 
warranty  of  title  on  the  sale  of  personal  chattels.  I  advert  to  the 
following  passage  in  Noy's  Maxims,  p.  209 :  "  If  I  take  the  horse 
of  another  man  and  sell  him,  and  the  owner  takes  him  again,  I 
may  have  an  action  of  debt  for  the  money ;  for  the  bargain  was 
perfect  by  the  delivery  of  the  horse,  and  caveat  emptor. "  This  at 
first  sight  would  shock  the  understanding  of  ordinary  persons,  but 
I  take  the  meaning  of  the  principle  which  it  enunciates  to  be  that 
where  the  transaction  is  of  this  nature :  that  I  have  the  manual 
possession  of  a  chattel,  and  without  my  affirming  that  I  am  the 
owner  or  not,  you  choose  to  buy  it  of  me  as  it  is,  and  to  give 
me  the  money  for  it,  you  the  purchaser  taking  it  on  those 
terms,  cannot  afterwards  recover  back  from  me  the  price 
♦  you  have  paid  because  it  turned  out  that  I  was  not  the  [*  108] 
true  owner.  The  case  of  Morley  v.  Attenhorough  was  de- 
cided on  that  principle.  A  pawnbroker  in  selling  a  forfeited 
pledge  gives  notice  that  it  is  not  his  own,  and  that  his  title  is 
only  a  right  to  sell  by  the  statute,  and  therefore  in  that  case  it 
was  held  that  upon  the  real  owner  recovering  the  article  from  the 
purchaser,  the  pawnbroker  was  entitled  to  keep  the  money.  So 
in  Chapman  v.  Speller,  14  Q.  B.  621,  19  L.  J.  Q.  B.  239,  wher« 
goods  had  been  bought  at  a  sherifif 's  sale,  which  were  afterwards 
claimed  by  the  true  owner,  it  was  held  that  the  price  paid  for 
them  could  not  be  recovered  back.      That  was  because  a  sheriff 
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when  he  sells  under  an  execution  gives  notice  to  all  who  may 
choose  to  buy  at  his  sale  that  they  take  what  they  so  buy  at  their 
own  peril.  And  in  Hall  v.  Conder,  2  C.  B.  (N.  S. )  22,  26  L.  J. 
C.  P.  288,  there  was  a  sale  of  a  share  of  a  patent  right,  and  it 
seems  to  me,  therefore,  that  the  subject  of  the  sale  was  not  matter, 
but  a  right  which  had  not  any  material  existence,  and  that  the 
patent  right  (which  was  all  that  was  so  bought)  was  there  trans- 
ferred to  the  purchaser  according  to  the  contract  In  all  these 
cases  I  think  the  conduct  of  the  vendor  expressed  that  the  sale 
was  a  sale  of  such  title  only  as  the  vendor  had ;  but  in  all  ordi- 
nary sales  the  party  who  undertakes  to  sell  exercises  thereby  the 
strongest  act  of  dominion  over  the  chattel  which  he  proposes  to 
sell,  and  would  therefore,  as  I  think,  commonly  lead  a  purchaser 
to  believe  that  he  was  the  owner  of  the  chattel.  In  almost  all 
ordinary  transactions  in  modern  times  the  vendor,  in  consideration 
of  the  purchaser  paying  the  price,  is  understood  to  aflBrm  that  he 
is  the  owner  of  the  article  sold.  That  is  so  put  by  Mr.  Justice 
Blackstone,  and  is  also  recognised  by  Lord  Wensleydale  in 
Morley  v.  Attenhorough,  I  think  the  proposition  in  the  passage 
quoted  from  Noy's  Maxims  is  merely  a  dictum,  and  has  been 
always  so  treated,  and  though  often  repeated,  I  can  never  find 
more  than  a  repetition  of  such  dictum.  The  present  case  shows,  I 
think,  the  wisdom  of  Lord  Campbell's  remark  on  the  judgment  of 
Parke,  B.,  in  Morley  v,  Aiteiiborough,  when  he  said  in  Sims  v. 
Marryatt,  17  Q.  B.  281,  20  L.  J.  Q.  B.  281,  *  It  may  be  that  the 
learned  Baron  is  correct  in  saying  that  on  a  sale  of  personal  prop- 
erty the  maxim  of  caveat  emptor  does  by  the  law  of  England 
apply,  but  if  so,  there  are  many  exceptions  stated  in  the  judg- 
ment which  well  nigh  eat  up  the  rule. " 

Byles,  J.  — I  am  of  the  same  opinion.  It  has  been  stated  over 
and  over  again  that  the  mere  sale  of  chattels  does  not  involve  a 
warranty  of  title,  but  certainly  such  statement  stands  on  barren 
ground,  and  is  not  supported  by  one  single  decision,  and  it  is  sub- 
ject to  this  exception,  that  if  the  vendor  by  his  acts  or  by  sur- 
rounding circumstances  aflSrm  the  goods  to  be  his,  then  he  does 
warrant  the  title.  Thus,  it  is  stated  in  2  Kent's  Commentaries, 
p.  478,  "  If  the  seller  has  possession  of  the  article  and  he  sells  it 
as  his  own  and  not  as  agent  for  another,  and  for  a  fair  price,  he  is 
understood  to  warrant  the  title ; "  but  in  the  passage  just  before 
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this  it  is  said  by  the  same  learned  author,  "  In  every  sale  of  a 
chattel,  if  the  possession  be  at  the  time  in  another,  and  there  be 
no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor  applies, 
and  the  party  buys  at  his  peril. "  With  respect,  however,  to  such 
distinction  between  the  vendor's  being  in  and  out  of  possession, 
which  is  founded  on  a  dictum  of  Holt,  Ch.  J.,  in  Medina  v. 
Stoughton,  1  Raym.  593,  Mr.  Justice  Buller  says  that,  in  his 
opinion,  if  there  be  any  difference,  the  case  in  favour  of  a  war- 
ranty is  strongest  against  the  vendor  when  he  is  out  of  possession. 
Pasley  v.  Freeman,  3  T.  R  51  (1  E.  R.  634).  Lord  Campbell 
was  right  when  he  said  that  the  exceptions  to  the  application  of 
caveat  emptor  had  well  nigh  eaten  up  the  rule. 

Keating,  J.  —  I  also  am  of  the  same  opinion.  Whether  the 
present  case  be  an  exception  to  the  general  rule,  or  form  part  of 
it,  we  do  not  controvert  any  decision  nor  even  dictum,  when  we 
say  that  under  the  circumstances  of  the  present  case  there  was  a 
warranty  of  title,  because  the  goods  here  were  bought  in  a  shop 
and  the  seller  drew  up  an  invoice,  in  which  it  was  represented 
that  he  was  selling  the  goods  in  the  ordinary  course  of  business. 
There  was,  therefore,  here  a  sale  in  a  shop,  which  is  mentioned 
by  Parke,  B.,  in  Morley  v.  Attenhorovgh,  3  Ex.  500,  18  L.  J.  Ex. 
148,  as  one  of  the  circumstances  which  would  show  a  warranty 
of  title.  We  have  been  asked  by  the  learned  counsel  for 
*  the  defendant  what,  if  any,  is  the  distinction  between  a  [*  109] 
sale  of  goods  in  a  shop  and  a  sale  of  goods  out  of  a  shop. 
The  distinction  may  certafinly  be  fine,  and  there  may  be  a  sale  out 
of  a  shop  by  a  person  exercising  a  right  of  ownership  over  the 
article  sold  in  the  same  way  as  by  a  sale  in  a  shop,  but  it  is  not 
necessary  to  decide  that  point,  because  here  the  circumstances  of 
the  sale  were  such  as  to  show  that  the  defendant  sold  the  goods 
as  owner.  Rule  discharged, 

ENGLISH  NOTES. 

By  sect.  12  of  the  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71)  — 
"  In  a  contract  of  sale,  unless  the  circumstances  of  the  contract  are  such 
as  to  show  a  different  intention,  there  is  — 

"  (1)  An  implied  condition  on  the  part  of  the  seller  that  in  the  case  of 
a  sale  he  has  a  right  to  sell  the  goods,  and  tliat  in  the  case  of 
an  agreement  to  sell  he  will  have  a  right  to  sell  the  goods 
at  the  time  when  the  property  is  to  pass : 


206  SALE  OF  GOODS. 


Ko.  9.  —  Eiohhols  ▼.  Banniiter.  —  Votes. 


"  (2)  An  implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet 
possession  of  the  goods : 

"  (3)  An  implied  warranty  that  the  goods  shall  be  free  from  any 
charge  or  encumbrance  in  favour  of  any  third  party,  not  de- 
clared or  known  to  the  buyer  before  or  at  the  time  when  the 
contract  is  made.'' 

As  to  sale  "  by  description,"  see  Nos.  22  and  23,  post,  and  notes  there. 

AMERICAN  NOTES. 

It  is  universally  agreed  in  America  that  in  every  sale  of  personal  property 
by  one  in  possession,  selling  in  his  own  right  as  absolute  owner,  there  is  au 
implied  warranty  of  title.  Williamson  v.  SammanSjSi  Alabama,  691;  Gross 
V.  Kierski,  41  California,  111;  Starr  v.  Anderson,  19  Connecticut,  338;  Lines 
v.  Smith,  i  Florida,  47;  Morris  v.  Thompson,  85  Illinois,  16;  Marshall  v. 
Duke,  51  Indiana,  62 ;  Paulsen  v.  Hall,  39  Kansas,  365 ;  Maxfield  v.  Jones, 
76  Maine,  135, 137;  Rice  v.  Forsyth,  41  Maryland,  389;  Shattuck  v.  Green, 
104  Massachusetts,  42;  Hunt  v.  SacketuZl  Michigan,  18;  Davis  v.  Smith, 
7  Minnesota,  414;  Storm  v.  5miM,  43  Mississippi,  497;  Matheny  v.  Mason^ 
73  Missouri,  677 ;  Hall  v.  Aitkin,  25  Nebraska,  360 ;  Sargent  v.  Currier, 
49  New  Hampshire,  310  ;  Wood  v.  Sheldon,  42  New  Jersey  Law,  421 ;  Gould 
V.  Bourgeois,  51  id.  361 ;  Cohn  v.  Ammidown,  120  New  York,  398  ;  Colcock  v. 
Goode,  3  McCord  (S.  C),  513 ;  Word  v.  Cavin,  1  Head  (Tenn.),  506 ;  Bymside 
V.  Burdett,  15  West  Virginia,  702 ;  Edgerton  v.  Michels,  66  Wisconsin,  124. 
Many  other  cases  are  collected  in  Benjamin  on  Sales,  7th  ed,,  p.  672. 

Where  the  vendor  is  not  in  possession,  there  are  decisions  and  dicta  to  the 
effect  that  no  warranty  of  title  is  to  be  implied.  Huntington  v.  Hall,  36  Maine, 
501;  7^71  <7  V. ///cil*in^6/?«07w,  28  Mississippi,  772;  Storm  v.  Smith,  ^  id.  497; 
Edick  V.  Crim,  10  Barbour  (N.  Y.),  445;  Hopkins  v.  Grinnell,  28  id.  533,  537  ; 
Scrantonv.  Clark,  39  New  York,  220;  Scott  v.  Hiz,  2  Sneed  (Tenn.),  192. 
See  also  Story  on  Sales,  4th  ed.,  s.  367 ;  Benjamin  on  Sales,  7th  ed.,  s.  641 ; 
2  Kent's  Comm.  *478. 

But  this  has  been  doubted.  In  Gould  v.  Bourgeois  51  New  Jersey  Law, 
361,  the  Court  said:  "  In  this  country  the  distinction  between  sales  where  the 
vendor  is  in  possession  and  where  he  is  out  of  possession,  with  respect  to  im- 
plied warranty  of  title,  has  been  generally  recognized,  but  the  tendency  of 
later  decisions  is  against  the  recognition  of  such  a  distinction  and  favorable  to 
the  modem  English  rule.  2  Benj  Sales  (Corbin's  ed.),s.  962,  note  21 ;  Biddle, 
Warranty,  ss.  246,  247.  The  American  editor  of  the  ninth  edition  of  Smith's 
Leading  Cases,  in  the  note  to  Chandelor  v.  Lopus,  after  citing  the  cases  in  this 
country  which  have  held  that  the  rule  of  caveat  emptor  applies  to  sales  where 
the  vendor  is  out  of  possession,  remarks  that,  in  most  of  them,  what  was  said 
on  that  point  was  obiter  dicta,  and  observes  *  that  there  seems  no  reason  why» 
in  every  case  where  the  vendor  purports  to  sell  an  absolute  and  perfect  title,  he 
should  not  be  held  to  warrant  it.' " 

And  ^Ir.  Bennett,  in  his  note  to  Benjamin  on  Sales,  7th  ed.,  p.  072,  makes 
a  thorough  analysis  of  the  cases  ordinarily  cited  as  supporting  the  view  that 
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a  vendor  not  in  possession  does  not  warrant  his  title,  and  reaches  the  conclu- 
sion that  the  question  is  still  open  to  doubt. 

At  all  events,  it  is  clear  that  the  word  ''  possession  "  must  be  broadly  con- 
strued. [Vhltney  v.  Heywood,  6  Gushing  (Mass.),  82  ;  Shatluck  v.  Green, 
104  Massachusetts,  42. 

Where  property  is  sold  by  one  acting  in  an  official  capacity,  in  autre  droit, 
as  an  assignee  in  insolvency,  constable  or  sheriff,  administrator  or  executor, 
mortgagee,  &c.,  there  is  no  implied  warranty  of  title.  Harris  v.  Lynn, 
25  Kansas,  281 ;  Forsythe  v.  Ellisy  4  J.  J.  Marshall  (Ky.),  298;  Johnson  v. 
Layboum,  56  Minnesota,  332  ;  Mellen  v.  Boarman,  21  Mississippi,  100  ;  and 
other  cases  cited  in  Williston's  Cases  on  Sales,  p.  630. 

One  who  sells  simply  his  "  right,  title,  and  interest  **  in  the  property,  does 
not  warrant  his  title.  First  National  Bank  v.  Mass,  Loan  Sf  Trwt  Co., 
123  Massachusetts,  330. 

There  is  no  implied  warranty  of  title  in  a  sale  by  one  joint  owner  to  an- 
other, the  parties  being  in  joint  possession,  and  having  equal  knowledge  of  the 
legal  status.     Gurley  v.  Dickason,  19  Texas  Civil  App.  203. 

For  further  discussion  of  the  American  law  on  this  point,  see  Benjamin  on 
Sales,  7th  ed.  pp.  672-677;  and  a  note  in  25  Am.  Law  Register,  N.  S.  263. 


No.  3. —HUMBLE  v.  MITCHELL. 
(1839.) 

RULE. 

Shares  in  a  joint  stock  company  are  not  within  the  de- 
scription of  "  goods,  wares,  and  merchandises,"  within  the 
Statute  of  Frauds,  and  a  sale  of  them  by  parol  contract  is 
valid  without  acceptance  or  receipt,  &c. 

Humble  v.  Hitohell. 

11  Add.  &  Ellis,  205>209  (s.  c.  3  P.  &  D.  141 ). 

Sale  of  Shares.  —  Statute  of  Frauds, 

Shares  in  a  joint  stock  banking  company  are  not  goods,  wares,  or  [205] 
merchandises,  within  sect.  17  of  the  Statute  of  Frauds  (s.  4  of  Sale  of 
Goods  Act,  1893). 

In  assumpsit  for  refusing  to  complete  a  transfer  of  such  shares  sold  by  de- 
fendant to  plaintiff,  defendant  pleaded  that  the  contract  was  for  the  sale  of  an 
interest  in  land  belonging  to  the  company,  and  that  there  was  no  memorandum 
in  writing,  &c.,  according  to  the  form  of  the  statute.  Held,  upon  a  traverse 
of  this  plea,  that  it  was  not  enough  for  defendant  to  show  by  parol  evidence 
that  the  company  was  in  the  actual  posses-sion  of  real  estate,  without  further 
proof  of  the  title  of  the  company,  and  the  interest  of  the  shareholders  therein. 
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Assumpsit  by  the  purchaser  of  shares  in  a  joint  stock  company, 
called  the  Northern  and  Central  Bank  of  England,  against  the 
vendor  for  refusing  to  sign  a  notice  of  transfer  tendered  to  him  for 
signature,  and  to  deliver  the  certificates  of  the  shares,  without 
which  the  shares  could  not  be  transferred. 

Pleas.  1.  That  the  contract  mentioned  in  the  declaration  was 
an  entire  contract  for  the  sale  of  goods,  wares,  and  merchandises 
for  a  price  exceeding  £10,  and  that  plaintiff  had  not  accepted  or 
received  the  said  goods,  &c.,  or  any  part  thereof,  and  did  not  give 
anything  in  earnest  to  bind  the  bargain,  or  in  part  payment,  and 
that  no  note  or  memorandum  in  writing  of  the  bargain  was  made 
and  signed  by  defendant  or  his  agent  thereunto  lawfully  author- 
ised.    Verification. 

2.  That  the  contract  was  a  contract  for  the  sale  of,  and 
[*  206]  relating  to,  an  interest  in  and  concerning  lands,  *  tene- 
ments, and  hereditaments  of  and  belonging  to  the  said 
company,  and  that  there  was  not  in  respect  of,  or  relating  to,  the 
said  contract,  an  agreement  or  any  memorandum  or  note  thereof  in 
writing  signed  by  defendant,  or  by  any  other  person  thereunto  by 
him  lawfully  authorised  according  to  the  form  of  the  statutes,  &c. 
Verification. 

Eeplication :  to  the  first  plea,  denying  that  the  contract  was  for 
the  sale  of  goods,  wares,  &c.  :  to  the  second,  denying  that  it  was 
for  the  sale  of  an  interest  in  lands,  &c.     Issues  thereon. 

At  the  trial  of  the  cause  before  Coleridge,  J. ,  at  the  Liverpool 
Spring  Assizes,  1838,  it  was  proved  that  the  company  was  in  pos- 
session of  real  estate ;  but  no  title  deeds  to  the  estate  were  pro- 
duced; nor  was  it  shown  what  was  the  nature  of  the  property 
belonging  to  the  company,  or  the  extent  of  their  interest  therein. 
The  jury  found  a  verdict  for  the  plaintiff  on  both  issues,  subject 
to  a  motion  to  enter  a  verdict  for  the  defendant  In  the  following 
Easter  Term  Alexander  obtained  a  rule  nisi  according  to  the  leave 
reserved,  citing,  on  the  first  plea,  Ex  parte  Vallance,  2  Deacon, 
B.  C.  354,  and,  on  the  second  plea,  JSx  parte  The  Vauxhall  Bridge 
Company,  1  Glyn.  &  J.  101,  and  Ex  parte  Home,  7  B.  &  C.  632. 

Cresswell  and  Crompton  now  showed  cause.  —  As  to  the  second 
issue,  the  shares  are  not  an  interest  in  land  within  the  fourth 
section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3;  Bradley  v. 
ffoldsworth,  3  M.  &  W.  422,  Bligh  v.  Brent,  2  Y.  &  Coll.  268. 
It  was  not  proved  that  the  shareholders  were  at  all   interested 
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*  in  the  land,  or  that  the  real  property  in  the  possession  [*  207] 
of  the  company  was  of  a  beneficial  nature,  or  was  in  their 
possession  at  the  time  of  the  sale;  nor  was  the  nature  of  their 
interest  shown.  [Upon  this  point  counsel  were  stopped  by  the 
Court]  As  to  the  first  plea,  there  is  an  essential  difference  be- 
tween the  language  of  sect.  72  of  the  Bankrupt  Act,  6  Geo.  IV. 
c.  16,  and  of  sect  17  of  the  Statute  of  Frauds.  The  words  of  the 
former  are  "goods  and  chattels;"  those  of  the  latter  are  *  goods, 
wares,  and  merchandises. "  The  word  "  chattel  "  is  more  compre- 
hensive than  any  word  used  in  the  Statute  of  Frauds,  and  has 
been  construed  to  include  debts,  bills,  bonds,  policies  of  insur- 
ance, and  shares  in  a  joint  stock  company,  all  of  which  pass  to 
the  assignees  when  in  the  possession,  order,  or  disposition  of  the 
bankrupt  Eornblower  v.  Proud,  2  B,  &  Aid.  327  (20  E.  R  456). 
Here  no  stock,  goods,  or  tangible  property  passed  to  the  plaintiff, 
but  only  a  right  to  participate  in  the  partnership  profits,  from 
whatever  source  those  profits  might  be  derived.  A  mere  right  of 
action  is  a  chattel  within  the  Bankrupt  Act ;  but  the  merchandises 
within  the  meaning  of  the  Statute  of  Frauds  must  be  such  as  are 
capable  of  part  delivery.  The  owner  of  a  share  is  not  necessarily 
entitled  to  any  of  the  real  or  personal  estate  or  property  of  the 
company;  or,  if  he  is,  the  defendant  has  not  proved  it 

Alexander,  contrb..  — The  defendant  has  no  means  of  compelling 
the  production  of  title  deeds  to  show  the  interest  which  the  com- 
pany, or  the  plaintiff  as  a  shareholder,  had  in  the  real  estate ;  but 
possession  was  shown,  which  is,  at  all  events,  prmA /acic  evidence 
of  property ;  and  the  interest  of  the  shareholders  in  such 
partnership  *  property  is  a  necessary  consequence,  or  prob-  [*  208] 
able  inference.  [Lord  Denman,  Ch.  J.  —  Mere  possession 
is  not  enough;  you  should  have  proved  that  the  company  was 
entitled  to  real  property,  and  that  the  shareholders  had  an  inter- 
est in  it]  As  to  the  first  plea,  there  is  no  direct  authority  in 
point ;  but  the  language  of  the  Bankrupt  Act  is  not  substantially 
different  from  that  of  the  Statute  of  Frauds ;  and  it  has  been  fre- 
quently decided  that  shares  in  public  companies  are  ^  goods  and 
chattels  "  of  which  a  bankrupt  may  be  the  reputed  owner  so  as  to 
vest  them  in  the  assignees.  Ex  parte  Burbridge,  1  Deacon,  B.  C. 
131;  Fx  parte  Ord,  1  Deacon,  B.  C.  166;  Ex  parte  Vallavce,  2 
Deacon,  B.  C.  354.  In  Hall  v.  Franklin,  3  M.  &  W.  259,  it  was 
held  that  a  banking  company  is  a  trading  company. 

VOL.  XXIII.  — 14 
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Lord  Denman,  Ch.  J.  —  With  respect  to  the  question  arising  on 
the  second  plea,  we  have  already  disposed  of  it.  The  other  point 
is  whether  the  shares  in  this  company  are  goods,  wares,  or  mer- 
chandises, within  the  meaning  of  sect.  17  of  the  Statute  of 
Frauds.  It  appears  that  no  case  has  been  found  directly  in  point ; 
but  it  is  contended  that  the  decisions  upon  reputed  ownership  are 
applicable,  and  that  there  is  no  material  distinction  between  the 
words  used  in  the  Statute  of  Frauds,  and  in  the  Bankrupt  Act.  I 
think  that  both  the  language  and  the  intention  of  the  two  Actii  are 
distinguishable,  and  that  the  decisions  upon  the  latter  Act  cannot 
be  reasonably  extended  to  the  Statute  of  Frauds.  Shares  in  a  joint 
stock  company  like  this  are  mere  choses  in  action,  incapable  of 
delivery,  and  not  within  the  scope  of  the  seventeenth  section.  A 
contract  in  writing  was  therefore  unnecessary. 

[*  209]      *  Patteson,  Williams,  and  Coleridge,  JJ.  ,  concurred. 

Bule  discharged. 
ENGLISH  NOTES. 

This  decision  is  recognised  and  given  effect  to  by  the  definition  of 
''goods"  in  sect.  62  of  the  Sale  of  Goods  Act,  1893,  namelj',  — 
*'  '  Goods  '  include  all  chattels  personal,  other  than  things  in  action  and 
money.*' 

The  section  of  this  Act  which,  in  effect,  reproduces  the  section  com- 
monly cited  as  sect.  17  of  the  Statute  of  Frauds  is  as  follows :  — 

Section  4.  (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of 
ten  pounds  or  upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  contract,  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  in  writing  of  the  contract 
be  made  and  signed  by  the  party  to  be  charged,  or  his  agent  in  that 
behalf. 

(2)  The  provisions  of  this  section  apply  to  every  such  contract,  not- 
withstanding that  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  such  contract  be  actually  made, 
procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering  the  same 
fit  for  delivery. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  sec- 
tion when  the  buyer  does  not  act  in  relation  to  the  goods  which  recog- 
nises a  pre-existing  contract  of  sale  whether  there  be  an  acceptance  in 
performance  of  the  contract  or  not. 

(4)  The  provisions  of  this  section  do  not  apply  to  Scotland, 
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AMERICAN  NOTEa 

The  words  "  goods,  wares,  and  merchandise  "  in  the  Statate  of  Frauds,  are 
generally  given  a  broader  construction  in  the  United  States  than  in  England. 
In  this  country,  sales  of  corporate  shares  are  almost  everywhere  held  to  be 
within  the  statute.  The  leading  case  is  Tisdale  v.  Harris,  20  Pickering 
(Mass.),  9,  in  which  Shaw,  Ch.  J.,  discussed  the  matter  as  follows :  "  Supposing 
this  a  new  question  now  for  the  first  time  calling  for  a  construction  of  the 
statute,  tlie  Ck)urt  are  of  opinion,  that  as  well  by  its  terms,  as  its  general 
policy,  stocks  are  fairly  within  its  operation.  The  words  *  goods'  and  '  mer- 
chandise,' are  both  of  very  large  signification.  Bona^  as  used  in  the  civil 
law,  is  almost  as  extensive  as  personal  property  itself,  and  in  many  respects  it 
has  nearly  as  large  a  signification  in  the  common  law.  The  word  '  merchan- 
dise '  also,  including  in  general,  objects  of  traffic  and  commerce,  is  broad 
enough  to  include  stocks  or  shares  in  incorporated  companies.  .  .  . 

"  The  main  argument  relied  upon,  by  those  who  contend  that  shares  are 
not  within  the  statute,  is  this.  That  statute  provides  that  such  contract 
shall  not  be  good,  &c.,  among  other  things,  except  the  purchaser  shall 
accept  part  of  the  goods.  From  this  it  is  argued,  that  by  necessary  impli- 
cation, the  statate  applies  only  to  good<i,  of  which  part  may  be  delivered. 
This  seems,  however,  to  be  rather  a  narrow  and  forced  construction.  The 
provision  is  general,  that  no  contract  for  the  sale  of  goods,  &c  ,  shall  be 
allowed  to  be  good.  The  exception  is,  when  part  are  delivered ;  but  if  part 
cannot  be  delivered,  then  the  exception  cannot  exist  to  take  the  case  out  of 
the  general  prohibition.  The  provision  extended  to  a  great  variety  of  ob- 
jects, and  the  exception  may  well  be  construed  to  apply  only  to  such  of  those 
objects  to  which  it  is  applicable,  without  affecting  others,  to  which  from  their 
nature  it  cannot  apply. 

"  There  is  nothing  in  the  nature  of  stocks,  or  shares  in  companies,  which 
in  reason  or  sound  policy  should  exempt  contracts  in  respect  to  them  from 
those  reasonable  restrictions,  designed  by  the  statute  to  prevent  frauds  in  the 
sale  of  other  commodities.  On  the  contrary,  these  companies  have  become  so 
numerous,  so  large  an  amount  of  the  property  of  the  community  is  now  in- 
vested in  them,  and  as  the  ordinary  indicia  of  property,  arising  from  delivery 
and  possession,  cannot  take  place,  there  seems  to  be  peculiar  reason  for  ex- 
tending the  provisions  of  this  statute  to  them.  As  they  may  properly  be 
included  under  the  term  goods,  as  they  are  within  the  reason  and  policy  of 
the  Act,  the  Court  are  of  opinion,  that  a  contract  for  the  sale  of  shares,  in  the 
absence  of  the  other  requisites,  must  be  proved  by  some  note  or  memorandum 
in  writing." 

See  also  North  v.  Forest,  15  Connecticut,  400;  Reed  v,  CopeJand,  50  id. 
472;  Pray  v.  Mitchell,  60  Maine,  430;  Colrin  v.  WUliarM,  3  Harris  &  Johnson 
(Md),  38  (but  see  Webb  v.  Baltimore  ff  E,  S.  R,  Co.,  77  Maryland,  92); 
Boardman  v.  Cutter,  128  Massachusetts,  388  ;  Fine  v.  Hormhy,  2  Missouri 
Appeals,  61 ;  Bernhardt  v.  Walls,  29  id.  206 ;  Cook  on  Corporations,  4th  ed. 
s.  339.  But  see  Mogers  v.  Burr,  105  Georgia,  432  ;  Fay  v.  Wheeler,  44  Ver- 
mont, 292 ;  Thompson  on  Corporations,  s.  1068. 
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In  Florida,  under  a  statute  including  •*  any  personal  property  "  it  was 
naturally  held  that  shares  of  stock  were  included.  Southern  Life  Ins.  Co,  v. 
Cole^  4  Florida,  850. 

Contracts  to  sell  shares  of  stock  in  a  company  not  yet  organized  are  not 
within  the  statute.  Green  v.  Brookins,  23  Michigan,  48  ;  Gadsden  y.  Lance, 
McMulleu's  Eq.  (S.  Car.),  87.  So,  in  Meehan  v.  Shai-p,  151  Massachusetts, 
564,  the  Court  were  apparently  of  the  opinion  that  unissued  shares  of  stock 
in  a  corporation,  for  which  certificates  of  ownership  are  delivered,  are  not 
''  goods,  wares,  or  merchandise,"  within  the  statute. 

In  some  states  **  things  in  action''  are  expressly  included  in  the  statute. 
See  General  Laws  of  New  York  (1900),  Chap.  XL VII.  s.  21;  Wisconsin 
Statutes  (1898),  s.  2308. 

Even  without  such  words,  the  American  Courts  have  often  held  sales  of 
choses  in  action,  in  general,  to  be  included  in  the  statute.  See  Walker  v. 
Supple,  54  Georgia,  178  (an  account) ;  Riggs  v.  Magruder,  2  Cranch  Circ.  Ct. 
(U.  S.),  143,  and  Gooch  v.  Holmes,  ^\  Maine,  523  (bank  bills);  Baldwins, 
WUliams,  3  Metcalf  (Mass.),  365  (promissory  note) ;  Greenwood  v.  Law,  55 
New  Jersey  Law,  168  (bond  and  mortgage).  But  see,  contra.  Beers  v.  CrowelL 
Dudley  (Ga.),  28  (checks) ;  Vawter  v.  Griffin,  40  Indiana,  593  (promissory 
note ;  statute  having  word  "  goods  "  merely) ;  Whittemore  v.  Gibbs,  24  New 
Hampshire,  484  (note  and  mortgage).  In  the  last-named  case  the  Court 
said :  **  A  promissory  note  is  neither  goods,  wares,  nor  merchandise  in  the 
common  and  ordinary  sense  of  those  terms.  It  is  only  by  giving  them  a 
broad  and  unusual  signification,  that  bills  of  exchange  and  notes  of  hand 
can  be  included ;  and  such  a  signification  we  are  not  inclined  to  adopt.  We 
think  there  is  no  occasion  for  extending  the  construction  so  as  to  include  mat- 
ters which  are  not  within  the  well  understood  meaning  of  the  statute. 

<*In  Somerby  v.  Buntin,  118  Massachusetts,  279,  it  was  held  that  an  agree- 
ment for  the  sale  of  an  interest  in  an  invention,  before  letters  patent  are  ob- 
tained, is  not  a  contract  for  the  sale  of  goods,  wares,  or  merchandise,  within 
the  Statute  of  Frauds,  The  Court,  per  Gray,  Ch.  J.,  said:  "  The  words  of 
the  statute  have  never  yet  been  extended  by  any  Court  beyond  securities 
which  are  subjects  of  common  sale  and  barter,  and  which  have  a  visible  and 
palpable  form.  To  include  in  them  an  incorporeal  right  or  franchise,  granted 
by  the  government,  securing  to  the  inventor  and  his  assigns  the  exclusive 
right  to  make,  use,  and  vend  the  article  patented ;  or  a  share  in  that  right, 
which  has  no  separate  or  distinct  existence  at  law  until  created  by  the  instru- 
ment of  assignment;  would  be  unreasonably  to  extend  the  meaning  and 
effect  of  words  which  have  already  been  carried  quite  far  enough.  .  .  . 

"  But  it  is  not  necessary  in  this  case  to  go  so  far  as  to  say  that  a  sale  of 
letters  patent  for  an  invention  is  not  within  the  Statute  of  Frauds.  Before 
letters  patent  are  obtained,  the  invention  exists  only  in  right,  and  neither  that 
right,  nor  any  evidence  of  it,  has  any  outward  form  which  is  capable  of  being 
transferred  or  delivered  in  specie,  or  which,  upon  any  construction,  however 
liberal,  can  be  considered  as  goods,  wares,  or  merchandise." 

See  also  Bldkeney  v.  Goode,  80  Ohio  State,  350. 
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No.  4.  — BUSHEL  v.  WHEELER 

(1844.) 

No.  5.  — MEREDITH  v.  MEIGH. 
(1853.) 

RULE. 

A  CARRIER,  though  he  is  presumed  to  receive  the  goods 
in  the  character  of  agent  for  the  consignee,  is  not  neces- 
sarily his  agent  for  the  purpose  of  "  actual  receipt,"  still 
less  is  the  carrier  his  agent  to  accept  the  goods,  within  the 
Statute  of  Frauds ;  but  the  consignee  may  so  act  as  to  con- 
stitute the  carrier  his  agent  for  both  these  purposes. 

Biuhel  and  otherB  v.  Wheeler. 

15  Qneen*8  Bench,  442  ii.--446(s.  c.  8  Jar.  532). 

Sale  of  Goods.  —  Statute  of  Frauds,  —  Acceptance  atid  Actual  Receipt, 

W.,  living  at  Hereford,  ordered  goods  (at  a  price  above  £10)  of  A.,  [442  n.] 
living  at  Bristol,  and  directed  that  they  should  be  sent  by  the  Hereford 
sloop  to  Hereford.  They  were  sent  accordingly,  and  a  letter  of  advice  was 
also  sent  to  W.,  with  an  invoice,  stating  the  credit  to  be  three  months.  On 
their  arrival  at  Hereford,  they  were  placed  in  the  warehouse  of  the  owner  of 
the  sloop,  where  W.  saw  them ;  and  he  then  said  to  the  warehouseman  that  he 
would  not  take  them  ;  but  he  made  no  communication  to  A.  till  the  end  of 
five  months,  when  he  repudiated  the  goods. 

In  an  action  by  A.  against  W.  for  the  price,  Held,  That  the  Judge  onght  not 
to  have  told  the  jury  that  there  was  no  acceptance  and  actual  receipt  under  the 
Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  17,  but  should  have  left  them  to  find, 
upon  these  facts,  whether  or  not  there  had  been  such  acceptance  and  actual 
receipt 

Assumpsit  by  the  assignees  of  Acraman  and  others,  bankrupts, 
for  goods  sold  and  delivered  by  the  bankrupts.  Plea:  Non  as- 
sumpsit    Issue  thereon. 

*  On  the  trial,  before  Erskine,  J.,  at  the  Somersetshire  [*443] 
Summer  Assizes,  1843,  it  appeared  that  the  plaintiffs  were 
the  assignees  of  bankrupts  who  had  carried  on  business  at  Bristol, 
under  the  firm  of  Acraman  &  Company,  as  manufacturers  of  iron. 
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The  defendant  had  ordered  of  the  bankrupts,  before  their  bank- 
ruptcy, certain  mill  machinery,  at  a  price  above  £10,  consisting 
of  iron  wheels,  &c.  By  the  order,  they  were  to  be  forwarded  to 
the  defendant  at  Hereford  by  the  Hereford  sloop.  They  were  so 
forwarded,  by  the  bankrupts,  on  23rd  April,  1842.  On  25th 
April,  a  letter  of  advice,  with  an  invoice,  was  sent  to  the  defend- 
ant. The  invoice  stated  that  the  goods  were  at  three  months' 
credit  The  goods  arrived  at  Hereford,  and  were  there  placed  in 
the  warehouse  on  the  wharf  of  the  owner  of  the  sloop ;  and  the 
defendant  was  informed  of  this  immediately.  No  communica- 
tion, on  the  subject  of  the  goods,  from  the  defendant  to  the  bank- 
rupts, took  place  before  the  bankruptcy,  nor  any  to  the  assignees 
till  7th  October,  1842,  when  the  goods  were  repudiated.  These 
facts  having  been  proved  on  the  part  of  the  plaintiffs,  the  defend- 
ant proved  that,  after  the  arrival  of  the  goods  at  the  warehouse, 
he  had  seen  them,  and  had  informed  the  warehouseman  that  he, 
the  defendant,  did  not  intend  to  take  them.  The  goods  after- 
wards came  to  the  wharf  of  the  owner  of  the  sloop  at  Bristol.  On 
these  facts,  the  learned  Judge  directed  the  jury  to  find  a  verdict 
for  the  defendant,  reserving  leave  to  move  to  enter  a  verdict  for 
the  plaintiffs  for  £24  15«.  %d. 

Butt,  in  Michaelmas  Term,  1843,  obtained  a  rule  accordingly. 

Crowder  and  Montague  Smith  now  showed  cause.  —  The  words 
of  sect  17  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  **  except  the 
buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive 
the  same, "  are  not  applicable  to  the  facts  of  this  case.  The  buyer, 
immediately  on  learning  the  arrival  of  the  goods,  repudiated  them. 
James  v.  Griffin,  2  M.  &  W.  623,  shows  that  such  repudiation 
may  be  by  a  declaration  of  the  vendee  to  his  own  agent  [Coler- 
idge, J.  — In  that  case,  the  declaration  was  used  as  evidence 
against  the  assignees  of  the  bankrupt  who  made  it ;  you  seek  to 
use  it  in  favour  of  the  party  declaring.]  There  can  be  no  accept- 
ance if  anything  remain  to  be  done ;  Howe  v.  Palmer,  3  B.  &  Aid. 
321 ;  Baldey  v.  Parlcer,  2  B.  &  G.  37  (26  E.  R.  260) ;  Mdberley  v. 
Sheppard,  10  Bing.  99  (38  R  E.  402),  where  Tindal,  Ch.  J.,  said 
that  the  statute  pointed  to  "  an  actual  delivery,  and  an  actual  re- 
ceiving. *  So,  there  could  be  no  acceptance  if  the  vendor  retained 
the  right  to  stop  in  transitu, ;  and  Thompson  v.  Trail,  6  B.  &  C. 
36  (30  E.  E.  242)  shows  that  the  right  still  existed  in  this  case. 
[CoLEEiDGE,  J.  —  That  is  a  bad  test ;  there  might  be  a  stoppage  in 
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trarmtu,  though  there  had  been  a  note  in  writing.]  Hanson  y. 
Armitage,  5  B.  &  Aid.  557  (24  R  R  478),  shows  that  the  deliv- 
ery at  the  warehouse  did  not  here  constitute  an  acceptance  by 
the  defendant,  the  acceptance  "  not  being  by  the  party  himself. " 
[Coleridge,  J.  —  At  whose  risk  were  the  goods  lying  at 
the  warehouse  in  this  case  ?]  [See  *  Dodsley  v.  Varley,  [*  444] 
12  A  &  E.  632,  634.]  [Patteson,  J.  —The  cases  are  col- 
lected  in  Coats  y,  Chaplin,  3  Q.  B.  483.]  The  decision  there  is 
rather  in  the  defendant's  favour;  for  it  was  held  that  the  vendor 
might  sue  for  the  loss  of  the  goods.  The  utmost  that  can  be  said 
here  is  that,  as  in  £dan  v.  Dudfield,  1  Q.  B.  302,  the  jury  might 
have  found  otherwise.  Butt,  for  the  plaintiffs.  —  The  complaint 
is  that  the  jury  here  were  not  allowed  to  draw  their  inference 
from  the  facts,  but  were  told  that  they  must  find  for  the  defend- 
ant [Patteson,  J.  —  referred  to  Anderson  v.  Hodgson,  5  Price, 
630j]  It  may  be  said  that  here  was  no  repudiation  of  the  invoice; 
but,  if  the  sale  was  not  perfected,  why  should  the  invoice  be  re- 
pudiated ?  [Lord  Denman,  Ch.  J.  —  The  invoice  is  merely  evi- 
dence.] Taking  the  owner  of  the  sloop  to  be  the  defendant's 
agent,  there  would  be  only  a  delivery  to  the  defendant,  not  an 
acceptance  by  him.  Johnson  v.  Dodgson,  2  M.  &  W.  653,  656 ; 
Nicholle  v.  Plume,  1  Car.  &  P.  272;  BUI  v.  Bament,  9  M.  & 
W.  36. 

Butt  (with  whom  was  Carrow),  contrd,.  —  There  was  sufficient  in 
this  case  to  entitle  a  jury  to  find  acceptance  and  actual  receipt. 
The  delivery  of  the  goods  was  made  to  the  defendant's  agent, 
named  by  him ;  and,  though  the  defendant  knew  of  this,  and  had 
also  received  the  invoice  stating,  among  other  things,  the  length 
of  credit,  which  was  only  three  months,  he  nevertheless  made  no 
communication  to  the  vendor  till  after  the  expiration  of  more  than 
five  months.  He  indeed  told  the  warehouseman  that  he  would 
not  receive  the  goods :  but  that  was  merely  a  conversation  with 
his  own  agent  [Coleridge,  J.  —  It  is  as  if  he  had  said  so  to 
himself.]  In  Howe  v.  Palmer,  3  B.  &  Aid.  321;  Baldey  v. 
Parker,  2  B.  &  C.  37  (26  R  R  260).  and  Maherley  v.  Sheppard, 
10  Bing.  99  (38  R  E.  402),  the  goods  had  never  been  delivered 
out  of  the  possession  of  the  vendor  or  his  agent  Here  even  the 
right  to  stop  in  transitu  was  gone ;  and  the  goods  were  at  the  de- 
fendant's risk.  Fragam  v.  Long,  4  B.  &  C.  219  (28  R  R  226) ; 
Dav)e8  V.  Peck,  8  T.  R  330  (4  R  R  675).     The  question  might 
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have  been  more  difficult  if  the  defendant  had  returned  the  goods 
immediately  after  he  knew  that  they  were  in  his  agent's  hands. 
In  2  Starkie's  Ev.  488  (3rd  ed. )  it  is  laid  down  that  there  may  be 
a  constructive  delivery  :  and  there  may,  on  the  same  principle,  be 
a  constructive  acceptance.  In  Elmore  v.  Storie,  1  Taunt.  458  (10 
R  R  578),  it  was  held  that  there  might  be  a  constructive  deliv- 
ery ;  afterwards,  in  Hanson  v.  Armitage,  5  B.  &  Aid.  557  (24  R 
R  478),  this  was  held  not  enough  without  an  acceptance ;  and  in 
the  latter  case  there  was  no  acceptance,  because  the  goods  had  not, 
as  here,  been  delivered  to  a  party  named  as  agent  by  the  vendee, 
and  there  was  no  subsequent  acquiescence  by  the  vendee  in  such 
delivery.  The  same  circumstances  distinguish  the  present  case 
from  Nicholle  v.  Plume,  1  Car.  &  P.  272.  [Lord  Denman,  Ch.  J.  — 
I  think  some  observations  have  been  made  upon  that  case.]  [See 
Edany,  Dudfield,  1  Q.  B.  307.]  The  delivery  to  the  carrier  is 
delivery  to  the  vendee ;  Button  v.  Solomx)n&on,  3  Bos.  &  R  582  (7 
R  R  883) ;  and  the  vendee's  acquiescence  in  such  de- 
[*  445]  livery  *  may  at  least  be  construed  by  a  jury  as  an  accept- 
ance by  him.     (He  was  then  stopped  by  the  Court ) 

Lord  Denman,  Ch.  J.  —  The  power  to  stop  in  transitu  is  not  a 
test  which  will  meet  all  cases;  not,  for  instance,  the  case  of  a 
memorandum  in  writing.  The  general  intention  of  the  statute  is 
that  there  should  be  a  writing ;  this,  as  well  as  the  exception  for 
the  case  of  delivery  and  acceptance,  has  been  construed  literally. 
Still  it  must  be  a  question  whether  there  has  been  an  acceptance 
and  actual  receipt  It  is  not  necessary  that  the  purchaser  himself 
should  form  a  judgment  on  the  article  sent:  he  may  depute  an- 
other to  do  so ;  or  he  may  rely  upon  the  seller.  The  defendant 
here  orders  the  goods  to  be  sent  by  a  particular  vessel,  which  he 
names ;  and  he  receives  the  invoice,  which  states  a  three  months' 
credit  He  allows  the  goods  to  remain  till  that  credit  is  expired, 
giving  no  notice  to  the  seller,  though  he  did  say  to  his  own  agent 
that  he  would  not  take  them.  Now  such  a  lapse  of  time,  con- 
nected with  the  other  circumstances,  might  show  an  acceptance; 
whether  there  was  an  acceptance  or  not  is  a  question  of  fact  I 
do  not  think  that  the  mere  taking  by  the  carrier  is  a  receipt  by 
the  vendee ;  but  the  jury  here  should  have  been  allowed  to  exer- 
cise a  judgment  on  the  question  whether  there  was  an  actual 
receipt 
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Williams,  J.  [Patteson,  J.,  had  left  the  Court  during  the 
argument]  —  There  ought  to  be  a  new  trial.  When  it  is  once 
settled  that  manual  occupation  is  not  essential  to  an  actual  re- 
ceipt, and  it  is  not  now  contended  that  it  is,  it  becomes  a  ques- 
tion whether  there  have  been  circumstances  constituting  an  actual 
receipt  The  larger  the  bulk,  the  more  impracticable  it  is  that 
there  should  be  a  manual  receipt ;  something  there  must  be  in  the 
nature  of  constructive  receipt,  as  there  is  constructive  delivery. 
It  being,  then,  once  established  that  there  may  be  an  actual  re- 
ceipt by  acquiescence,  wherever  such  a  case  is  set  up  it  becomes  a 
question  for  the  jury  whether  there  is  an  actual  receipt  And  all 
the  facts  must  be  submitted  to  their  consideration,  for  the  deter- 
mination of  that  question. 

CoLEBiDGB,  J.  — I  agree  that  the  acceptance  must  be,  in  the 
words  of  one  of  the  cases  cited,  "  strong  and  unequivocal. "  Maber- 
ley  V.  Sheppard,  10  Bing.  101  (38  R  R  402).  But  that  is  quite 
consistent  with  its  being  constructive.  Therefore  in  almost  all 
cases  it  is  a  question  for  the  jury,  whether  particular  instances 
of  acting  or  forbearing  to  act  amount  to  acceptance  and  actual 
receipt.  Here  goods  are  ordered  by  the  vendee  to  be  sent  by  a 
particular  carrier,  and,  in  effect,  to  a  particular  warehouse;  and 
that  is  done  in  a  reasonable  time.  That  comes  to  the  same  thing 
as  if  they  had  been  ordered  to  be  sent  to  the  vendee's  own  house, 
and  sent  accordingly.  In  such  a  case  the  vendee  would  have  had 
the  right  to  look  at  the  goods,  and  to  return  them  if  they 
did  not  correspond  to  order.  But  here  the  vendee  *  takes  [*  446] 
no  notice  of  the  arrival,  and  makes  no  communication  to 
the  party  to  whom  alone  a  communication  was  necessary.  The 
question  must  go  to  a  jury. 

Lord  Denman,  Ch.  J.  —  We  must  qualify  the  rule  nisi. 

Bule  absolute  for  a  new  trial  {not  on  payment  of  costs), 

Meredith  v.  Heigh  and  others. 

23  L.  J.  Q.  B.  401-404  (s  c.  2  El.  BL  364  ;  17  Jar.  649). 

StattUe  of  Frauds.  —  17M  Section.  —  Acceptance  and  Receipt  of  Goods.  —  [401] 

Agency. 

Upon  a  verbal  order  for  the  suply  of  a  cargo  of  chinarstone  from  Cornwall, 
to  be  sent  to  the  Anderton  Carrying  Company,  at  Liverpool,  to  be  by  them 
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forwarded  to  Hacley,  ia  Staffordshire,  the  vendors,  on  the  21st  of  April, 
shipped  the  stone  on  board  a  vessel  not  named  by  the  vendees,  and  the  cap- 
tain signed  a  bill  of  lading  for  delivery  of  the  stone  to  the  Anderton  Company 
at  Liverpool,  a  copy  of  which  was  sent  by  post,  on  the  23rd  of  April,  to  the 
Anderton  Company.  On  the  24th  of  April,  the  vendees  were  informed  by 
letter  that  the  stone  had  been  shipped  and  consigned  to  the  Anderton  Com- 
pany. On  the  4th  of  May,  the  vendees  were  informed  by  letter  of  the  loss  of 
the  vessel  and  cargo  on  the  25th  of  April,  and  thereupon  they  repudiated  the 
contract,  and  refused  payment  of  the  price :  Held,  in  an  action  for  the  price, 
that  there  was  no  evidence  of  an  acceptance  and  receipt  of  the  stoue  within 
the  17th  section  of  the  Statute  of  Frauds,  so  as  to  bind  the  defendants. 

Action  for  goods  bargained  and  sold,  goods  sold  and  delivered, 
money  paid,  and  on  an  account  stated. 

Plea  —  never  indebted. 

On  the  trial,  before  Crompton,  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Cornwall,  it  appeared  that  the  plaintiff  carried 
on  business  connected  with  certain  quarries  of  china-stone  in 
Cornwall.  The  defendants  were  manufacturers  of  earthenware  at 
Hanley,  in  Staflfordshire.  On  the  12th  of  April,  1850,  the  de- 
fendants, through  a  commission  agent  residing  at  Hanley,  gave  a 
verbal  order  for  from  eighty  to  one  hundred  tons  of  china-stone,  at 
185.  per  ton  on  board,  to  be  sent  to  the  Anderton  Carrying  Com- 
pany, Liverpool,  and  by  them  forwarded  by  canal  to  Hanley,  and 
it  was  part  of  the  order  that  the  agent  should  insure  the  cargo  of 
stone.  The  plaintiff's  agent  was  accordingly  written  to,  and 
directed  to  forward  the  stone,  and  requested  to  insure  the  cargo ; 
and  on  the  17th  of  April  he  wrote  in  answer  that  the  stone  would 
go  on  board  the  next  day  as  ordered,  but  that  he  had  no  means  of 
insuring  the  cargo,  and  of  this  the  defendants  were  immediately 
informed.  No  vessel  was  named  by  the  defendants  on  board  of 
which  the  stone  was  to  be  shipped.  On  the  18th  of  April  ninety- 
two  tons  of  china-stone  were  shipped  on  board  the  Marietta^  and 
the  following  day  the  captain,  by  letter,  signed  the  bill  of  lad- 
ing. On  the  21st  of  April,  the  commission  agent  received  from 
the  plaintiff's  agent  a  copy  of  the  bill  of  lading,  which  he  for- 
warded to  the  Anderton  Company  on  the  23rd  of  April,  by  post, 
which  was  proved  to  be  a  two  days'  post  The  original  bill  of 
lading  was  forwarded  to  the  Anderton  Company  at  Liverpool,  on 
the  23rd  of  April,  and  from  a  memorandum  upon  it,  in  the  hand- 
writing of  a  clerk  of  the  Anderton  Company,  it  appeared  to  have 
been  received  by  them  on  the  25th  of  April.     The  letter  inclosing 


R.  C.  VOL.  XXIII.]       SECT.  I. —  CONTRACT  —  STATUTE   OF  FRAUDS.      219 
Ho.  5.  —  Meredith  ▼.  Meigh  and  othen,  88  L.  J.  Q.  B.  401,  402. 

it  had  been  lost  The  Anderton  Company  wrote  to  the  defendants 
on  the  24th  of  April,  informing  them  that  they  had  been  advised 
of  the  shipment  of  the  cargo,  and  that  the  Marietta  had  not  yet 
arrived.  The  Marietta  did  not  sail  until  three  or  four  days  after, 
and  on  the  3rd  of  May  the  plaintiff's  agent  received  a  letter  in- 
forming him  of  the  loss  of  the  Marietta  and  her  cargo  on  the  25th ; 
and  on  the  next  day  the  plaintiff's  agent  wrote,  informing  the 
commission  agent,  and  he,  on  the  4th,  informed  the  defendants, 
by  letter,  of  the  loss,  and  again,  by  a  verbal  message,  on  the  6th 
of  May ;  and  on  the  next  day  the  defendants  wrote  to  repudiate 
the  contract,  and  refused  to  pay  for  the  ninety-two  tons  of  stone 
shipped.  For  the  defendants,  it  was  contended  that  there  was  no 
evidence  to  warrant  the  jury  in  finding  that  the  defendants  had 
accepted  and  received  the  stone  so  as  to  satisfy  the  17th  section 
of  the  Statute  of  Frauds,  and,  therefore,  that  the  cargo  continued 
at  the  risk  of  the  plaintiff.  It  was  agreed  between  the  parties 
that  there  was  no  question  for  the  jury ;  and  the  learned  Judge, 
upon  the  authority  of  Fariiia  v.  Home,  16  M.  &  W.  119,  16  L.  J. 
Ex.  73,  directed  a  nonsuit,  reserving  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  £82  16a.,  if  the  Court 
•should  be  of  opinion  that  there  was  any  evidence  [*402] 
for  the  jury  of  an  acceptance  and  receipt  to  satisfy  the 
Statute  of  Frauds. 

A  rule  nisi  was  accordingly  obtained  in  the  following  term, 
against  which 

Slade,  Smirke,  and  Maynard  now  showed  cause.  —  It  is  impor- 
tant that  the  words  of  the  17th  section  of  the  29  Car.  II.  c.  3, 
should  be  looked  at  It  requires  a  note  or  memorandum  in  writ- 
ing of  the  bargain,  "  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same. "  Here  there  was  no 
proof  of  any  receipt  of  the  stone  by  the  defendants.  The  bill  of 
lading,  if  received  by  the  Anderton  Company,  would  not  be  evi- 
dence for  that  purpose,  unless  it  could  be  shown  that  the  company 
were  the  agents  of  the  defendants  for  the  purpose  of  accepting  the 
goods,  and  had  so  received  the  bill  of  lading.  The  letter  inform- 
ing the  defendants  of  the  shipment  of  the  stone  was  received  on 
the  very  day  of  the  loss  of  the  vessel. 

[Lord  Campbell,  Ch.  J.  —  Suppose  the  defendants  had  received 
the  bill  of  lading  on  the  28th  of  April,  and  had  expressed  them- 
selves contented,  would  you  contend  that  they  were  not  bound  ?] 
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There  cannot  be  a  receipt  of  goods  by  relation  back.  There  is 
no  proof  that  the  bill  of  lading  was  received  by  the  Anderton 
Company  before  the  loss;  but  at  most  the  receipt  of  the  bill  of 
lading  would  only  amount  to  a  symbolical  receipt  of  the  stone, 
and  that  is  not  sufficient  to  satisfy  the  statute,  which  requires  an  ac- 
ceptance and  actual  receipt  of  part  of  the  goods  sold.  At  the  time 
of  the  loss  of  the  vessel  the  defendants  had  no  insurable  interest 
Stockdale  v.  Dunlop,  6  M.  &  W.  224,  9  L.  J.  (K  S.)  Ex.  83. 

[Erle,  J.  —  A  transfer  of  the  bill  of  lading  would  be  equivalent 
to  a  transfer  of  the  goods.] 

It  amounts  to  a  dealing  with  the  goods,  and  it  has  been  said 
that  after  a  re-sale  of  the  goods  the  vendee  cannot  deny  their 
acceptance  and  receipt  In  the  late  well-considered  case  of  Mor- 
ton V.  Tibbett,  15  Q.  B.  428,  19  L  J.  Q.  B.  382.  there  had  been  a 
re-sale  of  the  goods,  and  that  was  held  to  be  a  sufficient  accept- 
ance; besides,  the  goods  were  at  the  end  of  their  journey.  But 
for  the  case  of  Bushel  v.  Wheeler,  15  Q.  B.  442,  cited  in  the  note 
to  Morton  v.  Tibbett,  this  action  would  probably  not  have  been 
brought ;  but  the  facts  of  that  case  differ  materially  from  the  pres- 
ent There  the  particular  carrier  was  named  by  the  vendee,  and 
there  was  a  long  retention  of  the  goods.  Here  no  carrier  was 
named  until  the  goods  reached  Liverpool. 

[Lord  Campbell,  Ch.  J.  —  In  that  case  the  master  of  the  ship 
might  be  considered  the  agent  of  the  vendee.  ] 

The  goods  were  in  the  hands  of  the  nominee  of  the  purchaser. 
Here  the  master  of  the  vessel,  by  signing  the  bill  of  lading,  could 
not  make  himself  the  agent  of  the  defendants,  and  there  is  no 
other  evidence  of  his  agency,  ffart  v.  Sattley,  3  Camp.  528,  may 
be  relied  upon,  but  until  referred  to  in  Morton  v.  Tibbett,  it  was 
considered  as  overruled  by  the  cases  of  Hanson  v.  Armitage,  5  B. 
&  Aid.  557  (24  E.  R  478) ;  Acebal  v.  Levy,  10  Bing.  376,  3  L  J. 
(N.  S.)  C.  P.  98  (38  R.  R.  469) ;  and  Johnson  v.  Dodgson,  2  M. 
&  W.  653,  6  L.  J.  (N.  S. )  Ex.  185 ;  but  in  that  case  there  was  a 
delivery  to  the  usual  carrier.  Mitchel  v.  £de,  11  Ad.  &  K  888, 
9  L.  J.  (N.  S.)  Q.  B.  187,  shows  that  a  bill  of  lading  may  be 
revoked  by  the  consignor  at  any  time  before  it  reaches  the  con- 
signee. They  referred  also  to  Coats  v.  Chaplin,  3  Q.  B.  483,  11 
L.  J.  Q.  B.  315 ;  Maberley  v.  Sheppard,  10  Bing.  99,  2  L  J.  (N. 
S.)  C.  P.  181  (38  E.  E.  402);  Cooke  v.  Ludlow,  2  Bos.  &  P.  (N. 
E.)  119 ;  Whitehead  v.  Anderson,  9  M.  &  W.  518,  11  L  J.  Ex.  157 ; 
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Farina  v.  Horne,  Wait  v.  Baker,  2  Ex.  1,  17  L  J.  Ex.  307; 
LUlywhiU  v.  Devermx,  15  M.  &  W.  285 ;  Norman  v.  Phillips,  14 
M.  &  W.  277,  14  L  J.  Ex.  306,  and  Sanders  v.  Vanzeller,  4  Q. 
B.  260,  12  L  J.  Ex.  497. 

•  Butt  and  Montague  Smith,  in  support  of  the  rule.  —  [*  403] 
It  is  conceded  that  there  can  be  no  acceptance  or  receipt 
of  goods  so  as  to  satisfy  the  Statute  of  Frauds,  so  long  as  the  pur- 
chaser has  a  right  to  object  to  them ;  but  here  the  result  of  the 
evidence  is,  that  the  delivery  to  the  master  of  the  ship  operated 
as  a  delivery  to  and  a  receipt  by  the  consignees.  A  constructive 
delivery  is  sufficient 

[Lord  Campbell,  Ch.  J.  —  Where  the  acceptance  as  well  as  the  re- 
ceipt is  by  an  agent,  you  must  prove  his  agency  for  both  purposes.] 

A  carrier  is  always  held  to  be  an  agent  for  the  purpose  of  re- 
ceiving; evidence  is  necessary  to  show  that  he  is  an  agent  to 
accept  so  as  to  bind  the  vendee.  Morton  v.  Tibhett  shows  that 
both  acceptance  and  receipt  may  be  by  an  agent  In  the  present 
case  the  goods  were  delivered  by  the  vendees'  direction  to  the 
Anderton  Company,  to  whom  the  bill  of  lading  made  them  deliv- 
erable. The  moment,  therefore,  that  the  bill  of  lading  was  signed 
and  sent  to  the  company  there  was  a  delivery  to  and  receipt  by 
them.  Such  a  delivery  of  goods  of  less  than  £10  value  would  be 
sufficient  to  support  an  action  for  goods  sold  and  delivered  against 
the  defendants.  Then  as  to  the  acceptance.  This  need  not  be 
manual  Biishel  v.  Wheeler.  It  is  clear  that  if  the  bill  of  lading 
had  been  sent  to  the  vendees  that  would  be  an  acceptance.  But  if 
it  be  sent  to  their  agent,  and  the  vendees  knowing  this  do  not 
repudiate  it,  that  is  evidence  that  they  recognise  the  person  to 
whom  it  has  been  sent  as  their  agent  to  accept  for  them.  If  the 
vendor  had  written  to  the  vendees,  telling  them  that  the  goods 
had  been  delivered  to  the  Anderton  Company,  and  the  vendees 
had  thereupon  paid  part  of  the  price,  it  could  not  be  contended 
that  they  had  not  accepted.  The  letters  which  passed  between 
these  parties  amount  to  the  same  kind  of  recognition.  If  the  de- 
fendants had  refused  to  accept,  non  constat  that  the  vendor  would 
not  have  insured.  The  facts  of  the  present  case  are  even  stronger 
than  those  in  Bushel  v.  Wheeler, 

Lord  Campbell,  Ch.  J.  —  I  am  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury  on  which  they  would  have  been  justi- 
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fied  in  finding  for  the  plaintiff  that  the  goods  had  been  actually 
accepted  and  received  by  the  defendants.      In  the  first  place,  I 
think,  considering  that  no  ship  was  named  by  the  vendees,  that  a 
mere  delivery  of  the  goods  on  board  a  general  ship  and  the  sign- 
ing of  a  bill  of  lading  by  the  captain  were  not  a  suflBcient  receipt 
and  acceptance  to  charge  the  defendants.     The  case  of  Hart  v. 
Sattley,  I  think,  is  not  law,  and  must  be  considered  as  now  over- 
ruled.     Then  beyond  this,  what  is  the  evidence  proposed  to  be 
left  to  the  jury?    Why,  that  the  bill  of  lading  was  sent  to  the 
Anderton  Company.     That  alone  would  be  no  acceptance  by  the 
defendants.      They   were  merely   agents   to  forward   the  goods. 
The  next  thing,  and  what  was  mainly  relied  on,  was,  that  on  the 
25th  or  26th  of  April,  the  defendants  had  notice  that  the  goods 
were  shipped  on  .board  this  ship,  and  that  the  bill  of  lading  had 
been  sent  to  the  Anderton  Company.     They  did  not  hear  of  the 
loss  until  the  6th  of  May.     Now,  is  the  omission  to  repudiate  by 
the  defendants  during  this  interval  sufficient  to  make  the  master 
of  the  ship  their  agent  to  accept  the  goods  ?    It  is  not ;  because 
the  plaintiff  was  not  called  upon  to  do  anything  in  consequence. 
He  was  not  prejudiced  by  the  acquiescence.     The  defendants  did 
not  lead  the  other  side  into  the  belief  that  they  were  the  owners 
of  the  goods.     There  was  nothing  subsequent  to  this,  because  what 
took  place  when  the  money  was  demanded  was  clearly  not  an 
acceptance.     Therefore,  I  think,  there  was  no  receipt  and  accept- 
ance within  the  17th  section  of  the  Statute  of  Frauds.     This  deci- 
sion is  in  accordance  with  all  the  cases,  except  Hart  v.  Sattley, 
which  I  have  already  said  is  not  good  law.     In  Bushel  v.  WTieeler, 
the  ship  was  named  by  the  vendee,  and  the  delivery  was  there. 
The  fact  of  the  goods  remaining  in  his  warehouse  for  months  was 
evidence  that  the  vendee  had  made  the  master  of  the  ship  his 
agent  to  receive  and  accept.     As  to  Morton  v.  Tibbett,  the  goods 
had  been  actually  resold,   and  their  destination  altered  by  the 
vendee,  which  could  not  have  been  properly  done  unless  they  had 
been  accepted  as  against  him  :  therefore,  there  was  evidence  of  an 
acceptance.     That  case  is  an  authority  against  the  plaintiff. 

[*  404]       *  Coleridge,  J.  —  It  appears  to  me  that  the  plaintiff 

gave  no  evidence  which  would  have  justified  the  jury  in 

finding  that  there  was  any  receipt  or  acceptance  of  these  goods  by 

the  defendants.      The  best  way  of  deciding  this  question  is,   to 
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disembarrass  it  of  the  point  of  conflict,  and  to  look  to  two  or  three 
broad  circumstances  of  the  case.  The  goods  were  placed  on  board 
a  ship  selected  by  the  vendor,  and  a  bill  of  lading  was  signed 
making  them  deliverable  to  the  Anderton  Company.  If  the  evi- 
dence had  stopped  there,  and  supposing  the  Anderton  Company  to 
be  the  defendants,  there  was  neither  receipt  nor  acceptance.  But 
to  this  is  added,  that  the  bill  of  lading  was  sent  to  the  Anderton 
Company.  It,  therefore,  becomes  material  to  see  to  what  extent 
they  were  agents  of  the  defendants.  They  were  their  agents  for 
the  purpose  of  receiving  and  forwarding  the  goods,  and  no  further. 
Therefore,  sending  the  bill  of  lading  to  them  does  not  alter  the 
state  of  things  previously  existing.  What  then  did  the  defendants 
do  when  they  had  notice  of  the  bill  of  lading  having  been  sent  ? 
They  simply  did  nothing.  Now,  forbearance  to  act  is  only  mate- 
rial when  a  party  is  bound  or  called  upon  to  act,  and  when  the 
circumstance  of  his  acting,  or  forbearing  to  act,  will  alter  the 
position  of  another.  Here,  the  sending  of  the  goods  was  entirely 
in  the  discretion  of  the  plaintiff:  the  defendants  by  remaining 
quiet  left  things  just  as  before.  I  agree  that  if  the  bill  of  lading 
had  reached  the  defendants  and  they  had  dealt  with  it,  that  might 
have  altered  the  position  of  the  plaintiff,  but  no  such  evidence 
was  produced. 

Erle,  J.  —  I  also  answer  the  question,  whether  there  was  any 
evidence  to  go  to  the  jury  to  show  that  the  goods  were  actually 
received  and  accepted  by  the  defendants,  in  the  negative.  The 
placing  the  goods  in  the  ship,  with  notice  of  the  consignment, 
might  be  good  evidence  of  a  delivery  in  an  action  for  goods  sold 
and  delivered ;  but  that  is  not  the  same  question  as  whether  the 
Statute  of  Frauds  has  been  complied  with  by  the  vendee  actually 
accepting  and  receiving  the  goods.  I  am  clearly  of  opinion  that 
the  bill  of  lading,  which  is  the  symbol  of  the  property,  may  be  so 
dealt  with  as  to  amount  to  an  actual  acceptance.  But  here  there 
was  nothing  to  show  that  the  vendees  acted  as  if  they  had  actu- 
ally received  the  goods,  or  did  anything  which  would  lead  the 
vendor  to  believe  that  they  had  received  them. 

Crompton,  J.  —  There  was  no  evidence  to  justify  a  verdict  for 
the  plaintiff.  We  may  try  this  by  seeing  whether,  if  the  evi- 
dence had  been  left  to  the  jury,  and  they  had  found  for  the  plain- 
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tiflf,  we  should  not  have  granted  a  new  trial  as  against  evidence, 
and,  I  think,  we  should  have  done  so.  The  delivery  on  board  a 
ship  is  sufficient  to  support  an  action  for  goods  sold  and  delivered, 
but  it  is  not  sufficient  to  take  a  case  out  of  the  Statute  of  Frauds. 
This  was  decided  in  Hanson  v.  Armiiage,  Then,  does  the  com- 
munication of  that  fact  having  taken  place  to  the  vendee  make 
any  difference?  I  do  not  see  how  it  can.  The  only  question 
which,  in  my  mind,  can  arise  is,  under  the  class  of  cases  where 
goods  or  the  indicia  of  property  have  remained  a  long  time  under 
the  disposition  of  the  vendee,  and  especially  where  he  has  dealt 
with  them,  in  which  cases  that  has  been  held  to  amount  to  an 
acceptance  by  him.  JSule  discharged, 

ENGLISH  NOTES. 

In  Hanson  v.  Armitage  (1822),  6  B.  &  Aid.  667,  24  R.  R.  478, 
frequently  referred  to  in  the  above  cases,  A.  a  London  merchant,  bad 
been  in  the  habit  of  selling  goods  to  B.,  a  grocer  in  Yorkshire,  and  of 
delivering  them  to  a  wharfinger  in  London  to  be  forwarded  by  the  first 
ship  {via  Hull).  In  pursuance  of  a  parol  order  from  B.,  goods  were 
delivered  to  and  accepted  by  the  wharfinger  to  be  forwarded  in  the 
usual  manner.  It  was  held  that  there  was  no  acceptance  by  the  buyer 
to  take  the  case  out  of  the  statute.  Abbott,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court,  referred  to  the  case  of  Howe  v.  Palmer  (1820), 
3  B.  &  Aid.  321,  where  it  was  held  that  there  could  be  no  acceptance 
so  long  as  the  buyer  continued  to  have  a  right  to  object  either  to  the 
quantum  or  the  quality  of  the  goods. 

This  view,  however,  was  not  entirely  accepted  by  the  Court  who  de- 
cided Morton  v.  Tibbett  (1850),  15  Q.  B.  428,  19  L.  J.  Q.  B.  382. 
The  facts  were  these :  —  Plaintiff,  on  the  25th  of  August,  1848,  at  the 
market  in  March  in  Cambridgeshire,  sold  to  defendant,  by  sample,  a 
quantity  of  wheat.  The  defendant  said  he  would  send  one  Edgley,  a 
general  carrier  and  lighterman,  on  the  following  morning  to  receive 
the  residue  of  the  wheat  in  a  lighter  for  the  purpose  of  conveying  it  by 
water  from  March  to  Wisbeach;  and  the  defendant  took  the  sample 
away  with  him.  On  26th  August,  Edgley  received  the  wheat  accord- 
ingly. On  the  same  day  the  defendant  sold  the  wheat,  at  a  profit,  by 
the  same  sample  to  one  Hampson  at  Wisbeach  market.  The  wheat 
arrived  at  Wisbeach  in  due  course,  on  the  evening  of  Monday,  the  28th 
August,  and  was  tendered  by  Edgley  to  Hampson  on  the  following 
morning,  when  he  refused  to  take  it,  on  the  ground  that  it  did  not 
correspond  with  the  sample.     The  defendant,  after  receiving  notice  of 
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Hampson's  repudiation,  gave  notice  to  the  plaintiff  repudiating  the 
contract  on  the  same  ground.  At  the  trial,  it  was  objected  for  the 
defendant  that  there  was  no  evidence  of  acceptance  and  receipt  to  sat- 
isfy the  Statute  of  Frauds.  The  Lord  Chief  Baron  overruled  the 
objection,  and  the  counsel  for  the  defendant  addressed  the  jury  exclu- 
sively on  the  question  of  such  acceptance  and  receipt.  A  verdict  was 
found  for  the  plaintiff,  and  leave  given  to  the  defendant  to  move  for  a 
nonsuit,  if  the  Court  should  think,  either  that  there  was  no  evidence  of 
acceptance  and  receipt,  or  no  such  evidence  as  justified  the  verdict. 
The  rule  was  argued  before  Lord  Campbell,  Ch.  J.,  Patterson,  J., 
Coleridge,  J.,  and  Erle,  J.;  and  the  rule  was  discharged.  The  judg- 
ment of  the  Court  delivered  by  Lord  Campbell  reviewed  the  cases,  and 
summed  up  the  principle  of  their  decision  as  follows :  ^'  We  are  of 
opinion  that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  carrier  or 
any  agent  of  the  buyer  is  sufficient,  still  there  may  be  an  acceptance 
and  receipt  within  the  meaning  of  the  Act,  without  the  buyer  having 
examined  the  goods  or  done  anything  to  preclude  him  from  contending 
that  they  do  not  correspond  with  the  contract.  The  acceptance  to  let  in 
parol  evidence  of  the  contract  appears  to  us  to  be  a  different  acceptance 
from  that  which  affords  conclusive  evidence  of  the  contract  having  been 
fulfilled.  We  are  therefore  of  opinion  in  this  case  that  although  the 
defendant  had  done  nothing  which  would  have  precluded  him  from  ob- 
jecting that  the  wheat  delivered  to  Edgley  was  not  according  to  the 
contract,  there  was  evidence  to  justify  the  jury  in  finding  that  the 
defendant  accepted  and  received  it." 

The  language  of  this  judgment  has  been  much  criticised,  and  perhaps 
is  open  to  criticism.  See  per  Martin,  B.,  in  Hunt  v.  Hecht  (1853), 
8  Ex.  814,  818 ;  per  Bramwell,  B.,  in  Coombs  v.  Bristol  &  Exeter  Rail- 
way Co.  (1858),  3  H.  &  N.  510,  517,  27  L.  J.  Ex.  401;  per  Ckompton, 
J.,  Castle  v.  Sworder  (1861),  6  Hurl.&  N.  828,  832,  30  L.  J.  Ex.  310, 
8  Jur.  (N.  S.)  233,  4  L.  T.  865,  9  W.  K.  697.  But  the  decision  itself 
has  been  repeatedly  approved  and  confirmed  by  the  authority  of  the 
Court  of  Appeal. 

In  Kibble  v.  Gmigh  (C.  A.  1878),  38  L.  T.  204,  the  defendant  ver- 
bally agreed  to  purchase  a  specific  quantity  of  barley  from  the  plaintiff  on 
the  terms  that  the  bulk  should  be  well  dressed  and  equal  to  sample.  The 
plaintiff  accordingly  delivered  an  instalment  of  the  barley  to  defend- 
ant, whose  foreman  received  it  and  gave  a  receipt  marked  **  not  equal 
to  sample."  The  defendant,  having  the  next  morning  himself  inspected 
the  barley,  gave  notice  of  rejection.  On  the  trial  of  an  action  for 
goods  sold  and  delivered,  Pollock,  B.,  left  the  following  questions  to 
the  jury :  Was  there  a  contract  ?  Was  there  acceptance  by  the  de- 
fendant of  part  of  the  barley  ?  and  was  the  barley  equal  to  sample  and 
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properly  dressed  ?  The  jury  answered  all  the  questions  in  the  affirma- 
tive, and  gave  their  verdict  for  the  plaintiff.  In  support  of  a  rule  for 
a  new  trial,  it  was  argued  for  the  defendant  that  there  was  no  evidence 
of  acceptance  to  satisfy  the  Statute  of  Frauds.  The  Court  of  Appeal 
(Bramwell,  L.  J.,  Brett,  L.  J.,  and  Cotton,  L.  J.)  upheld  the  ver- 
dict, and  each  of  the  Lords  Justices  expressed  his  approval  of  the 
principle  of  the  decision  in  Morton  v.  Tihbett.  The  principle  of  the 
decision  is  stated  hy  Lord  Justice  Cotton  as  follows:  "The  ohject  of 
the  statute  is  that,  where  there  was  no  contract  in  writing,  there  must 
be  some  overt  act  to  render  the  bargain  binding.  This  is  familiar  to 
us  in  equity  with  regard  to  specific  performance  of  sales  of  land.  The 
Court  will  look  at  parol  evidence  of  a  contract  when  the  statute  is  sat- 
isfied. All  that  is  wanted  is  a  receipt  and  such  an  acceptance  of  the 
goods  as  shows  that  it  has  regard  to  the  contract,  but  the  contract  may 
yet  be  left  open  to  objection  ;  so  that  it  could  not  preclude  a  man  from 
exercising  such  a  power  of  rejection." 

In  Richard  v.  Moore  (C.  A.  1878),  38  L.  T.  841,  the  plaintiff  had 
verbally  sold  to  defendant,  by  samples,  six  bales  of  wool.  The 
goods  having  been  sent  off  by  plaintiff,  and  delivered  at  a  railway  sta- 
tion, were  taken  to  his  own  premises  b}'  defendant,  who  unpacked  the 
wool  and  w^rote  to  plaintiff,  saying  that  two  of  the  bales  were  inferior 
to  sample,  and  adding,  "  Please  say  what  is  to  be  done  in  the  matter." 
Correspondence  ensued,  with  the  result  that  the  defendant  rejected  the 
wool.  On  a  trial  the  jury  found  that  the  two  bales  were  not  equal  to 
sample,  and  Hawkins,  J.,  on  the  above  facts  and  finding,  gave  judg- 
ment for  the  defendant.  On  appeal  from  this  judgment,  the  Lords 
Justices  (Bramwell,  L.  J.,  Baggallay,  L.  J.,  and  Thesigeb,  L.  J.) 
distinguished  the  case  of  Kibble  v.  Oovgh  (stepra),  and  held  that  on 
the  above  facts  there  was  no  sufficient  acceptance  to  take  the  case  out 
of  the  Statute  of  Frauds. 

In  Pa{/e  v.  Morr/an  (C.  A.  1885)  15  Q.  B.  D.  228,  54  L.  J.  Q.  B. 
434,  53  ii.  T.  126,  33  W.  R.  793,  there  was  a  sale  of  wheat  by  sample, 
and  the  purchasers,  having  received  a  number  of  sacks  of  wheat  deliv- 
ered under  the  contract  into  his  premises,  opened  the  sacks  and  exam- 
ined their  contents  to  see  if  they  were  equal  to  sample,  but,  immediately 
after  so  doing,  gave  notice  to  the  seller  that  he  refused  the  wheat  as  not 
equal  to  sample.  On  a  trial,  the  jury  found  that  the  wheat  was  equal 
to  sample,  and  that  the  defendant  had  accepted  it  within  the  meaning  of 
the  17th  section  of  the  Statute  of  Frauds,  and  gave  a  verdict  for  the 
plaintiff  accordingly.  The  Court  of  Appeal  supported  the  verdict,  con- 
sidering that  the  case  was  governed  hj  Kibble  y.  Gough  (supra).  They 
distinguished  ^tcArrrrrfv.  Moore  (supra)  on  the  ground  (inter  alia)  that 
in  that  case  the  jury  had  found  the  goods  not  equal  to  sample. 
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In  Taylor  v.  Smith  (C.  A.  1892),  1893,  2  Q.  B.  65,  61  L.  J.  Q.  B. 
331,  67  L,  T.  39,  40  W.  R.  486,  the  defendant,  who  carried  on  business 
at  Manchester,  verbally  agreed  to  purchase  from  the  plaintiffs,  timber 
merchants  at  Liverpool,  a  quantity  of  spruce  deals,  to  be  forwarded  to 
Manchester  by  a  carrier  nominated  by  the  defendant.  An  invoice  of 
the  goods  was  sent  by  the  plaintiffs  to  the  defendant,  and  the  carrier 
also  sent  an  advice  note  to  inform  him  of  the  arrival  of  the  goods  at 
Manchester.  This  note  specified  the  number  of  the  deals,  and  stated 
them  to  be  consigned  by  the  plaintiffs,  but  did  not  state  their  price,  nor 
refer  to  the  invoice  or  any  other  document.  On  October  28th,  the 
day  of  the  arrival  of  the  goods,  and  on  the  following  day,  the  defends 
ant  inspected  them,  and  subsequently  wrote  and  signed  the  following 
memorandum  on  the  advice  note:  ^^  Eejectod.  Kot  according  to  rep- 
resentation." On  November  8th  he  wrote  to  the  plaintiffs,  rejecting  the 
goods  as  not  being  according  to  contract.  On  trial  of  the  action  before 
Wright,  J.,  without  a  jury,  the  learned  Judge  held  that  there  had  been 
no  acceptance  of  the  goods  sufficient  to  satisfy  the  Statute  of  Frauds, 
and  dismissed  the  action.  The  Court  of  Appeal  affirmed  this  judgment, 
considering  that  although  there  was  ^'  actual  receipt,"  there  was  no  such 
acceptance  as  to  satisfy  the  statute.  The  counsel  for  the  plaintiff  relied 
upon  Morton  v.  Tibbett  {supra),  Kibble  v.  Ooitgh  {supra),  and  Page  v. 
Morgan  {supra).  It  was  pointed  out  in  the  judgments  that  the  case  of 
Morton  v.  Tibbett  was  distinguished  by  the  circumstance  that  the  pur* 
chaser  had  resold  the  goods,  and  that  in  the  other  two  cases  there  had 
been  the  verdict  of  a  jury  for  the  plaintiff,  and  the  only  question  was 
whether  ther9  was  evidence  to  support  that  verdict. 

In  Abbott  V.  Wolsey  (C.  A.),  1895,  2  Q.  B.  97,  64  L.  J.  Q.  B.  687, 
72  L.  T.  581,  43  W.  R.  513,  again  the  question  came  before  the  Court 
of  Appeal,  upon  a  reversal  of  the  Divisional  Court  of  a  judgment  of 
the  County  Court  Judge  who  had  given  judgment  for  the  plaintiff  in 
his  action  on  the  contract.  The  facts,  so  far  as  material,  were  as  fol- 
lows: **  The  plaintiffs,  on  July  13,  1894,  sold  to  the  defendant  twenty 
tons  of  Dutch  hay,  to  be  delivered  at  defendant's  wharf  at  Nine  Elms, 
*  barge  to  be  alongside  on  or  before  July  21,  1894,  or  order  cancelled.' 
There  was  no  memorandum  in  writing  of  the  contract  signed  by  the 
defendant,  or  an  agent  on  his  behalf.  The  barge  was  not  alongside 
the  defendant's  wharf  by  July  21st,  and  on  August  4th  the  plaintiff 
sent  a  messenger  to  the  defendant  to  ask  whether  he  would  then  accept 
the  hay.  The  defendant  said  that  he  would  take  the  hay  if  the  barge 
was  alongside  his  wharf  by  August  8th.  The  barge  was  alongside  on 
that  day,  and  the  plaintiff's  lighterman  handed  to  a  servant  of  the 
defendant  a  receiving  note  for  the  hay,  which  was  not  returned. 
The  defendant  came  on  board  the  barge,  took  a  sample  of  the  hay,  and 
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after  examining  it,  said,  ^  The  hay  is  not  to  my  sample,  and  I  shall 
not  have  it.'  It  was  contended  for  the  plaintiffs  that  there  was,  and 
for  the  defendant  that  there  was  not,  an  acceptance  by  the  defendant  of 
the  hay  within  the  meaning  of  the  Sale  of  Goods  Act,  1893,  s.  4.  The 
County  Court  Judge  gave  judgment  for  the  plaintifiEs,  but  the  Divi- 
sional Court,  on  appeal,  reversed  his  decision." 

The  question  now  depended  on  sub-sect.  3  of  sect.  4  of  the  Act 
of  1893,  which  was  doubtless  intended  to  avoid  some  of  the  confusion 
arising  from  apparently  conflicting  decisions.  The  sub-section  will  be 
found  on  p.  210,  ante. 

The  Court  allowed  the  appeal ;  and  so,  in  effect,  affirmed  the  judg- 
ment of  the  County  Court  Judge.  The  judgment  of  Kigby,  L.  J., 
contains  a  complete  exposition  of  the  policy  and  effect  of  the  sub-sec- 
tion above  referred  to.  It  is  as  follows  (1895,  2  Q.  B.  103) :  "  The 
Sale  of  Goods  Act,  1893,  following  the  provisions  of  the  Statute  of 
Frauds,  make  mere  oral  contracts  for  the  sale  of  goods  of  the  value  of 
ten  pounds  or  upwards  not  enforceable  by  action,  unless  certain  acts 
are  done  having  reference  to  the  contract.  The  question  in  this  case 
was  whether  there  was  an  acceptance  of  the  goods  by  the  buyer,  which 
by  sub-sect.  3  of  sect.  4  means  any  act  done  by  him  in  relation  to  the 
goods  which  recognises  a  pre-existing  contract  of  sale.  What  are  the 
facts  of  the  case  ?  The  hay  was  sent  to  the  defendant's  wharf,  and 
with  it  was  sent  a  receiving  note.  He  was  told  by  that  note  who  was 
sending  the  hay,  and  must  have  known  from  its  terms  that  it  imported 
a  delivery  of  the  hay  under  a  previous  contract,  not  an  offer  of  it  for 
sale.  Thereupon  the  defendant  takes  a  sample  of  the  hay  and  inspects 
it,  which  is  certainly  an  act  done  in  relation  to  the  goods;  and  then  he 
exi)lains  by  contemporaneous  words  the  act  he  is  doing.  The  effect  of 
what  he  says  is  that  he  is  inspecting  the  hay  in  order  to  see  whether  it 
is  equal  to  sample.  The  mere  words  would,  as  such,  produce  no  effect, 
but  an  act  done  in  relation  to  the  goods  which  recognises  a  pre-existing 
contract  of  sale  is  sufficient.  In  this  respect  the  provision  of  sect.  4, 
sub-sect.  3,  differs  from  that  of  sect.  35,  which  deals  with  acceptance  in 
performance  of  the  contract,  and  provides  that  such  acceptance  may  be 
not  only  by  acts,  but  by  intimation  to  the  seller  that  the  goods  are 
accepted.  I  think  there  was  clearly  evidence  of  an  acceptance  of  the 
hay  within  the  meaning  of  sect.  4  of  the  Act.'' 

AMERICAN  NOTES. 

That  a  common  carrier  to  whom  goods  are  delivered  in  the  ordinary  coarse 
of  business,  is  not,  without  special  authority,  an  agent  to  "  accept "  the  goods 
in  behalf  of  the  buyer,  is  clearly  established  by  the  American  authorities. 
Loydy.  Wights  20  Georgia,  578;  Demnead  v.  Glass^  30  id.  637;  Hausmanj. 
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Nye^  62  Indiana,  485 ;  Keiwert  v.  Meyer,  id.  587 ;  Maxwell  v,  BrowrXy  39  Maine, 
98;  Frostburg  Mining  Co.  v.  New  England  Glass  Co.,  9  Cushing  (Mass.),  115; 
Atherton  v.  NewhaU^  123  Massachusetts,  141 ;  Grimes  v.  Van  Vechten,  20  Michi- 
gan, 410;  RintUkopf  v.  De  Ruyter,  39  id.  1;  Smith  v.  Brennan,  62  id.  349; 
Simmons  Hardicare  Co.  v.  Mullen,  33  Minnesota,  195;  Rodgers  v.  Phillips,  40 
New  York,  519 ;  Hudson  Furniture  Co,  v.  Freed  Furniture  J*  Carpet  Co.,  36 
Pacific  Reporter,  132  (Utah).  This  is  so,  even  though  the  carrier  is  specially 
designated  by  the  buyer.  Jones  v.  Mechanics^  Bank,  29  Maryland,  287 ;  John- 
son V.  Cuttle,  105  Massachusetts,  447  ;  Fontaine  v.  Bush,  40  Minnesota,  141 ; 
Craw  V.  O'DonneU,  44  New  York,  661 ;  Allard  v.  Greasert,  61  id.  1;  Pier  son  v. 
Crooks,  115  id.  539.  But  see  Spencer  y.  Hale,  30  Vermont,  314;  Strong  v. 
Dodds,  47  id.  348. 

In  Allard  v.  Greasert,  supra,  the  Court  said,  per  Earl,  C.  :  "It  was  de- 
cided, in  Rodgers  v.  Phillips  (40  N.  Y.  519),  that  a  delivery,  according  to  the 
contract,  to  a  general  carrier,  not  designated  or  selected  by  the  buyer,  does 
not  constitute  such  a  delivery  and  acceptance  as  to  answer  the  Statute  of 
Frauds.  But  it  has  been  held  that  when  the  goods  have  been  accepted  by  the 
buyer,  so  as  to  answer  that  portion  of  the  statute  which  requires  acceptance, 
a  delivery  to  a  carrier  selected  by  the  buyer  will  answer  that  portion  of  the 
statute  which  requires  the  buyer  to  receive.  (Cross  v.  O'Donnell,  44  N.  Y. 
661.)  So  far  as  I  can  discover,  it  has  never  yet  been  decided  in  any  case  that 
is  entitled  to  respect  as  authority,  that  a  mere  carrier,  designated  by  the 
buyer,  can  both  accept  and  receive  the  goods  so  as  to  answer  the  statute.  (Benj. 
on  Sales,  124.)  ...  A  buyer  may  accept,  and  receive  through  an  agent  ex- 
pressly or  impliedly  appointed  for  that  purpose.  There  is  every  reason  for 
holding  that  a  designated  carrier  may  receive  for  the  buyer,  because  he  is 
expressly  authorized  to  receive,  and  the  act  of  receiving  is  a  mere  formal  act, 
requiring  the  exercise  of  no  discretion.  But  there  is  no  reason  for  holding 
that  the  buyer,  in  such  case,  intended  to  clothe  the  carrier,  of  whose  agents  he 
may  know  nothing,  with  authority  to  accept  the  goods,  so  as  to  conclude  him 
as  to  their  quality,  and  bind  him  to  take  them  as  a  compliance  with  a  contract 
of  which  such  agents  can  know  nothing." 

In  several  of  the  above  cases  acceptance  and  receipt  are  not  discriminated, 
and  the  carrier  is  held  to  be  equally  unauthorized  to  satisfy  either  require- 
ment of  the  statute.  In  many  of  the  other  cases,  however,  the  distinction 
indicated  in  the  above  quotation  is  made,  and  it  is  held  that  a  designated  car- 
rier, while  not  an  agent  to  accept  goods,  is  an  agent  to  receive  them  for  the 
buyer.  See,  especially,  Cross  v.  G'Donnell,  supra ;  Pierson  v.  Crooks,  supra ; 
Fontaine  v.  Bush,  supra.  And  see  Browne,  Statute  of  Frauds,  5th  ed. 
8.  327  b. 

This,  of  course,  does  not  mean  that  delivery  to  a  carrier  is  always  equiva- 
lent to  receipt  by  the  buyer.  As  Mr.  Browne  says,  "  Where,  however,  by  his 
contract,  the  seller  is  to  forward  the  goods  to  a  certain  place,  and  employs  a 
carrier  for  this  purpose ;  or  where,  even  though  the  buyer  pays  the  expenses 
of  and  performs  the  transportation,  yet  the  seller  preserves  his  possession,  as 
by  making  out  the  bill  of  lading  to  himself  or  his  own  agent ;  or  where  the 
goods  are  sent  by  a  earner,  to  be  paid  for  on  delivery ;  these  circumstances 
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show  that  the  delivery  to  the  carrier  did  not  divest  the  seller  of  his  lien,  and 
consequently  did  not  establish  a  receipt  under  the  statute."  Statute  of 
Frauds,  5th  ed.,  s.  827  a. 

So,  of  course,  delivery  to  the  seller's  private  carrier  cannot  affect  the 
buyer.     Grey  v.  Cary,  9  Daly  (N.  Y.),  363. 

Under  the  Iowa  statute,  which  has  the  words  "  deliver  "  but  not  the  word 
"accept,**  delivery  to  a  carrier  is  enough.  Bullock  v.  Tschergi,  13  Federal 
Rep.  (U.  S.)  345;  Leggelt  if  Myers  Tobacco  Co,  ▼.  Collier,  89  Iowa,  144. 

On  the  general  question,  see  further,  1  Reed,  Statute  of  Frauds,  sects.  284- 
287. 


No.  6.  — SMITH  V,  SURMAK 
(K.  B.  1829.) 

RULE. 

Letters  which  on  the  face  of  them  show  that  the  par- 
ties were  not  at  one  as  to  what  were  the  essential  terms  of 
an  alleged  contract,  cannot  be  read  together  so  as  to  consti- 
tute a  memorandum  of  the  contract  within  the  Statute  of 
Frauds. 

Smith  V.  Snrman. 

9  Barn.  &  Cress.  561-577  (33  R.  R.  S59). 

Sale  of  Goods.  —  Statute  of  Frauds,  —  Memorandum. 

[561]  A.,  being  the  owner  of  trees  growing  on  his  land,  verbally  agreed 
with  B.,  while  they  were  standing,  to  sell  him  the  timber  at  so  much 
per  foot.  B.  afterwards  offered  to  sell  the  butts  of  the  trees  to  a  third  person, 
and  said  he  would  convert  the  tops  into  building  stuff.  A.  afterwards,  by 
letter,  required  B.  to  pay  for  the  timber,  which  he,  B.,  had  bought  of  him. 
B.  wrote  a  letter  in  answer,  stating  that  he  had  bought  the  timber,  but  that 
he  had  bought  it  to  be  sound  and  good,  and  that  it  was  not  so:  Held,  first, 
that  the  contract  was  not  a  contract  for  the  sale  of  lands,  tenements,  or  heredi- 
taments, or  any  interest  in  or  concerning  the  same  within  the  meaning  of  the 
fourtii  section  of  the  Statute  of  Frauds,  but  that  it  was  a  contract  for  the  sale 
of  goods,  wares,  and  merchandises,  within  the  17th  section. 

Secondly,  that  as  the  purchaser  did  not,  in  his  letter,  recognise  the  abso- 
lute contract  described  in  the  vendor's  letter,  but  stated  one  conditional  as  to 
quality,  there  was  no  note  in  writing  of  the  bargain  to  satisfy  the  Statute  of 
Frauds. 

Declaration  stated  that  the  plaintiff  on,  &c,,  at,  &c.,  at  the 
request  of  the  defendant  bargained  with  the  defendant  to  sell  to 
him,  and  the  defendant  agreed  to  buy  of  the  plaintiff  a  large  quan- 
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tity  of  timber,  to  wit,  two  hundred  and  thirty  feet  of  timber  lying 
and  being  in  and  upon  certain  lands  of  the  plaintiff,  at  a  certain 
rate  or  price,  to  wit,  at  the  rate  or  price  of  18d,  for  each  and 
every  foot  thereof,  to  be  fetched,  taken,  and  carried  away  by  the 
defendant  from  the  said  lands  of  the  plaintiff;  and  to  be  paid  for 
by  the  defendant  at  the  rate  or  price  aforesaid,  within  a  reason- 
able time  then  next  following ;  and  in  consideration  thereof,  and 
also  in  consideration  that  the  plaintiff  at  the  like  request  of  the 
defendant,  had  undertaken  and  faithfully  promised  the  defendant 
to  permit  and  suffer  the  defendant  to  fetch,  take,  and  carry  away 
the  said  timber  from  the  lands  of  the  plaintiff,   the  defendant 
undertook  and  faithfully  promised  the  t)laintiff  to  fetch,  take,  and 
carry  away  the  timber  from  the  lauds  of  the  plaintiff,  and  to  pay 
the  plaintiff  for  the  same  at  the  rate  aforesaid,  within  a  reason- 
able time.     Breach,  that  the  defendant  refused  to  fetch  and  carry 
away  the  timber  or  to  pay  for  the  same.     There  were 
counts  for  goods  *  bargained  and  sold,  and  goods  sold  and  [*  562] 
delivered.     Plea,  the  general  issue.     At  the  trial  before 
Vaughan,    B.  ,  at  the  Summer  Assizes  for  the  county  of  Worces- 
ter, 1828,  it  appeared  that  this  action  was  brought  to  recover  £17 
3&   &d,,  the  value  of  two  hundred  and  twenty-nine  feet  of  ash 
timber,  at  Is.  6d.  per  foot,  which  the  plaintiff  had  agreed  to  sell 
to  the  defendant  under  the  following  circumstances:  The  plain- 
tiff, the  proprietor  of  a  coppice,  had  given  orders  to  have  some  ash 
trees  cut  down,  and  the  defendant  on  the  7th  of  April,  while  the 
trees  were  in  the  course  of  being  cut,  and  after  two  of  them  had 
been  actually  felled,  came  to  the  coppice,  and  the  plaintiff  pointed 
out  to  him  the  trees,  which  were  numbered.     The  defendant,  after 
he  had  looked  at  them,  said  to  one  of  the  bystanders,  that  he  had 
made  a  good  bargain,  and  told  one  of  the  persons  who  was  cutting 
them,  to  tell  the  other  men  to  cross  cut  them  fair,  and  they  were 
cut  accordingly.      The  defendant  afterwards  said  he  had  bought 
ten  trees  only,  and  that  the  reason  he  did  not  have  them  was,  that 
they  were  unsound.     After  the  trees  were  cut  they  measured  two 
hundred  and   twenty-nine  feet  seven  inches.      The  person  who 
measured  them  afterwards  met  the  defendant,  who  asked  him  if 
he  had  measured  the  timber  at  Mr.   Smith's,  and  receiving  an 
answer  in  the  afiBrmative,  the  defendant  offered  to  sell  him  the 
butts  (which  he  alleged  he  had  bought  of  Mr.   Smith),  but  this 
not  being  acceded  to,  the  defendant  asked  him  if  he  knew  any 
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person  who  wanted  any  butts,  and  then  said  he  would  go  to  Mr. 
Smith's  and  convert  the  tops  into  building  stuff.  The  defendant 
not  having  taken  the  timber  away,  the  attorney  of  the  plaintiff, 
by  his  direction,  wrote  the  following  letter  to  the  de- 
[*  563]  fendant  upon  the  subject :  "  Sir,  I  am  directed  by  *  Mr. 
Smith,  of  Norton  Hall,  to  request  you  will  forthwith  pay 
for  the  ash  timber  which  you  purchased  of  him.  The  trees  are 
numbered  from  one  to  fourteen,  and  contain,  upon  a  very  fair 
admeasurement,  two  hundred  and  twenty -nine  feet  seven  inches. 
The  value  at  Is.  6d.  per  foot  amounts  to  the  sum  of  £17  35.  6rf. 
T  understand  your  objection  to  complete  your  contract  is  on  the 
ground  that  the  timber  is  Ifaulty  and  unsound,  but  there  is  suffi- 
cient evidence  to  show  that  the  same  timber  is  very  kind  and 
superior,  and  a  superior  marketable  article.  I  understand  you 
object  to  the  manner  in  which  the  trees  were  cross  cut,  but  there 
is  also  evidence  to  prove  they  were  so  cut  by  your  direction. 
Unless  the  debt  is  immediately  discharged,  I  have  instructions  to 
commence  an  action  against  you. "  In  answer  to  this  letter  the 
defendant  wrote  to  the  plaintiff's  attorney  as  follows :  "  Sir,  I 
have  this  moment  received  a  letter  from  you  respecting  Mr. 
Smith's  timber,  which  I  bought  of  him  at  Is.  6d,  per  foot,  to  be 
sound  and  good,  which  I  have  some  doubts  whether  it  is  or  not, 
but  he  promised  to  make  it  so,  and  now  denies  it  When  I  saw 
him  he  told  me  I  should  not  have  any  without  all,  so  we  agreed 
on  these  terms,  and  I  expected  him  to  sell  it  to  somebody  else. " 
Upon  this  evidence  it  was  objected  by  the  defendant's  counsel  that 
the  contract  was  one  for  the  sale  of  growing  trees,  and,  therefore, 
for  the  sale  of  an  interest  in  land,  and  he  cited  Seorell  v.  Boxall, 
1  Younge  &  Jervis,  396  (30  R  E.  807),  or  assuming  that  it  was 
a  contract  for  the  sale  of  goods,  wares,  and  merchandises,  the 
price  being  £10  and  upwards,  and  there  being  no  note  or  memo- 
randum of  the  contract  in  writing,  the  action  was  not 
[*  564]  maintainable ;  the  learned  Judge  directed  the  jury  to  *  find 
a  venlict  for  the  plaintiff  for  £17  3s.  6</.,  but  reserved  lib- 
erty to  the  defendant  to  move  to  enter  a  nonsuit  A  rule  nisi 
having  l^een  obtained  for  that  purpose, 

Kussoll,  Sorjt,  and  Shutt  now  showed  cause-  — There  was  not 
in  this  case  any  contract  for  the  sale  of  lands,  tenements,  or 
horoditomentii,  or  of  any  interest  in  or  concerning  them,  within 
the   moaning  of  the  fourth  section  of  the  Statute  of  Frauds. 
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The  trees  were  in  the  course  of  being  felled  at  the  time  of  the 
bargain  and  sale;  some  of  them  were  felled  when  the  bargain 
was  concluded.  The  bargain,  therefore,  was  not  for  standing 
trees,  but  for  the  produce  of  the  standing  trees,  viz.  timber, 
at  so  much  per  foot  The  word  timber,  strictly  speaking,  does 
not  import  growing  trees,  but  that  portion  of  the  trees  (when 
felled)  which  makes  wood  fit  for  building.  Scorell  v.  Boxall 
was  an  action  of  trespass  by  the  vendee  of  standing  underwood, 
which  was  to  be  cut  by  the  vendee,  and  the  question  was,  whether 
a  mere  verbal  contract  for  the  sale  of  such  underwood  gave  such  a 
possession  to  the  vendee  as  would  entitle  him  to  maintain  tres- 
pass against  the  defendant  for  cutting  and  carrying  it  away,  and 
the  Court  of  Exchequer  held  that  it  was  a  contract  for  the  sale  of 
an  interest  in  land,  and  therefore  that  it  ought  to  have  been  in 
writing  to  give  any  interest  to  the  vendee.  Here  the  contract  was 
not  for  land,  or  any  interest  in  land,  but  for  the  timber,  which 
would  be  produced  by  the  trees  when  they  should  be  cut  and 
severed  from  the  freehold.  The  defendant  in  this  case  could  not 
have  entered  on  the  laud  and  cut  a  single  tree ;  and  that 
is  the  test  to  try  *  whether  the  standing  trees  were  sold,  [*  565] 
or  that  only  which  the  standing  trees  should  when  cut 
produce.  If  the  trees  had  been  sold  there  might  have  been  some 
ground  for  saying  that  the  vendee  took  an  interest  in  the  land, 
but  the  timber  only  being  sold,  then  the  produce  of  the  trees  when 
cut  down  and  severed  from  the  freehold  is  the  thing  contracted  for. 
Considering  the  word  timber  to  denote  only  trees  when  severed 
from  the  freehold,  will  reconcile  with  the  modern  cases  the  opin- 
ion of  Treby,  Ch.  J.,  and  Powell,  J.,  in  1  Ld.  Eaym.  182,  viz. 
that  a  sale  of  timber  growing  upon  the  land  may  be  by  parol, 
because  it  is  but  a  bare  chattel.  That  opinion  is  cited  as  an 
authority  in  Buller's  N.  P.,  282,  and  without  disapprobation  by 
HoLROYD,  J.,  in  Mayfield  v.  Wadsley,  3  B.  &  C.  364,  where  the 
question  was,  whether  a  contract  for  the  sale  of  a  crop  of  wheat 
was  one  for  the  sale  of  an  interest  in  land  within  the  fourth  sec- 
tion of  the  Statute  of  Frauds.  It  is  not  the  circumstance  of  a 
thing  existing  in  a  growing  state  in  the  soil  at  the  time  of  the 
contract  that  will  make  it  an  interest  in  the  land.  That  must 
depend  on  circumstances.  A  sale  of  crops  or  trees,  or  other  mat- 
ters existing  in  a  growing  state  in  the  land,  may  or  may  not  be 
an  interest  in  land  according  to  the  nature  of  the  agreement  be- 
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tween  the  parties,  and  the  rights  which  such  an  agreement  may 
give.  If  it  give  to  the  vendee  an  exclusive  right  to  the  land  for 
a  term,  for  the  purpose  of  making  a  profit  of  the  growing  surface, 
it  will  constitute  an  interest  in  the  land.  In  Crosby  v.  Wads- 
worthy  6  East,  602  (8  R  R  566),  the  vendee  of  the  crop  of  grass 
might  have  maintained  trespass,  for  by  the  terms  of  the  con- 
tract he  was  to  mow  the  grass,  and  must  therefore  have 
[♦  566]  ♦  had  the  possession  of  the  land  for  that  purpose.  In 
Emmerson  v.  Heelis,  2  Taunt.  38  (11  R  R  520),  no 
time  was  stipulated  for  the  removal  of  the  turnips,  and  Bayley, 
J.,  in  Evans  v.  Roberts,  5  B.  «Sc  C.  829  (29  R  R  421),  stated, 
that  in  his  opinion  the  turnips  at  the  time  of  the  sale  were  chat- 
tels. In  Parker  v.  StanUand,  11  East,  362  (10  R  R  521),  the 
owner  of  a  close  cropped  with  potatoes  made  a  contract  on  the 
21st  of  November  to  sell  them  at  so  much  per  sack,  and  the  pur- 
chaser was  to  raise  them  from  the  ground  immediately,  and  that 
contract  was  held  not  to  give  the  vendee  any  interest  in  or  con- 
cerning land.  In  Warwick  v.  Bruce,  2  M.  &  S.  205  (14  R  R 
634),  the  principle  was  recognised  that  a  contract  giving  an  inter- 
est in  land  within  the  Statute  of  Frauds  must  confer  an  exclusive 
right  to  the  land  for  a  time,  for  the  purpose  of  making  a  profit  of 
the  growing  surface.  All  the  authorities  were  reviewed  in  Evans 
v,  Roberts,  where  it  was  held  that  a  verbal  agreement  made  on  the 
25th  of  September  for  the  sale  of  a  then  growing  crop  of  potatoes 
was  not  a  contract  for  the  sale  of  any  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  within  the 
fourth  section  of  the  Statute  of  Frauds.  But  it  will  be  said  that 
this  was  a  contract  for  the  sale  of  goods,  wares,  and  merchandises, 
for  the  price  of  £10  and  upwards,  w^ithin  the  seventeenth  section, 
and  that  there  has  been  no  part-acceptance  nor  memorandum  in 
writing,  of  the  bargain.  But  that  section  of  the  statute  does  not 
apply  to  a  sale  of  timber  in  a  course  of  being  felled  or  to  be  felled. 
It  is  an  executor}'  contract  for  so  much  timber,  to  be  produced  out 
of  trees  upon  which  work  and  labour  is  to  be  bestowed  by 
[•  567]  the  vendor  for  the  *  benefit  of  the  vendee.  Something  was 
required  to  be  done  to  put  the  subject-matter  into  the 
state  in  which  it  was  to  be  in  order  to  be  delivered  according  to 
the  contract  It  was  not  a  contract,  therefore,  for  the  sale  of 
goiHls,  wares,  and  merchandises,  but  for  work  and  labour  and 
mati^rials   found  and  provided.     Towers  v.   Osborne^  1  Str.  506; 
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Clayton  v.  Andrews,  4  Burr.  2101 ;  Groves  v.  Buck,  3  M.  &  S. 
178;  Buxton  v.  Bedall,  3  East,  303.  Assuming,  however,  that 
there  was  a  contract  for  the  sale  of  goods,  wares,  and  merchandise, 
there  was  in  this  case  a  sufficient  acceptance  of  part  of  the  goods 
sold.  The  principle  is,  that  if  the  purchaser  deals  with  the  com- 
modity as  if  it  were  in  his  actual  possession,  this  will  supersede 
the  necessity  of  proving  actual  acceptance.  Chaplin  v.  Rogers,  1 
East,  192  (6  R  R  249) ;  Elmore  v.  Stone,  1  Taunt  458  (10  R  R 
578).  Here  the  defendant  dealt  with  the  timber  as  if  it  was  in 
his  possession,  for  he  gave  directions  as  to  cross-cutting,  which 
might  make  the  timber  less  saleable,  and  he  offered  to  sell  the 
butts.  It  is  in  this  respect  like  Blenkinsop  v.  Clayton,  7  Taunt. 
597  (18  R  R  602),  where  a  person  had  bargained  for  a  horse 
then  in  the  stable,  and  soon  afterwards  brought  in  a  third  per- 
son, and  stated  to  him  that  he  had  bought  the  horse,  and  offered 
to  sell  it  to  such  third  person  for  a  profit  of  £5.  Lastly,  the 
answer  of  the  defendant  to  the  attorney's  letter  was  a  sufficient 
memorandum  in  writing  of  the  contract,  for  it  is  clear  that  two 
distinct  writings  may  be  coupled  together,  and  constitute  a  memo- 
randum within  the  intention  of  the  statute.  Saunderson  v.  Jack- 
son, 2  Bos.  &  P.  238  (5  R  R  580) ;  Schneider  v.  Norris,  2  M.  & 
S.  286  (15  R  R  250).  The  letter  of  the  plaintiff's  at- 
torney contained  *  an  assertion  of  the  contract,  specifying  [*  568] 
the  quantity,  quality,  and  price  of  the  timber,  and  the 
answer  confirms  it.  This  case  is  distinguishable  from  Richards  v. 
Porter,  6  B.  &  C.  437  (30  R  R  392).  There  the  letter  of  the 
purchaser  falsified  the  contract,  for  he  wrote  that  the  hops  had  not 
been  sent  at  the  time  required  by  the  contract 
Jervis,  contrdi,  was  stopped  by  the  Court 

Bayley,  J.  —  I  am  of  opinion  that  there  was  not  in  this  case 
any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them  within  the  meaning  of  the 
fourth  section  of  the  Statute  of  Frauds.  The  contract  was  not  for 
the  growing  trees,  but  for  the  timber  at  so  much  per  foot;  i,  e., 
the  produce  of  the  trees  when  they  should  be  cut  down  and  sev- 
ered from  the  freehold.  But  independently  of  the  point  made  on 
that  section,  there  were  three  other  questions  made :  first,  it  was 
said  that  this  was  a  mixed  contract  for  goods  and  chattels,  and  for 
work  and  labour  to  be  bestowed  and  performed  by  the  plaintiff  for 
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the  defendant  It  seems  to  me,  that  the  true  construction  of  the 
bargain  is,  that  it  is  a  contract  for  the  future  sale  of  the  timber 
when  it  should  be  in  a  state  fit  for  delivery.  The  vendor,  so  long 
as  he  was  felling  it  and  preparing  it  for  delivery,  was  doing  work 
for  himself  and  not  for  the  defendant.  Garbuti  and  Another  v. 
Watson^  5  B.  &  Aid.  613,  is  in  point  There  the  plaintiffs,  who 
were  millers,  agreed  to  sell  to  the  defendant,  a  corn-merchant,  one 
hundred  sacks  of  flour  at  50s.  per  sack,  to  be  got  ready  by  the 
plaintiffs  to  ship  within  three  weeks.  There  was  no  memo- 
randum in  writing  of  the  contract  The  flour  was 
[*  569]  *  not  at  that  time  prepared,  and  it  was  there  held,  that 
it  was  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise within  the  meaning  of  the  seventeenth  section  of  the 
Statute  of  Frauds.  I  think,  therefore,  that  the  contract  in  this 
case  was  only  a  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise within  the  seventeenth  section  of  the  statute,  and  that 
there  ought  to  have  been  a  note  or  memorandum  of  it  in  writing, 
or  a  part-acceptance,  earnest,  or  part-payment  But  it  is  said  that 
the  defendant  has  recognised  in  writing  the  contract  stated  in  the 
letter  of  the  plaintiff^s  attorney.  I  agree  that  if  there  had  been  a 
letter  written  by  the  seller  (or  his  agent)  to  the  buyer,  specifying 
the  terms  of  a  contract,  and  the  buyer  in  his  answer  had  recog- 
nised that  contract,  there  would  have  been  a*  note  in  writing  of 
the  bargain,  sufficient  to  satisfy  the  statute.  But  the  defendant 
in  this  case  does  not  recognise  the  contract  stated  in  the  letter  of 
the  plaintiff's  attorney.  The  contract  as  described  in  the  two 
letters  differs  essentially  as  to  the  quality  of  the  things  to  be  sold. 
In  the  letter  of  the  plaintiff's  attorney  the  contract  is  spoken  of  as 
one  for  the  absolute  purchase  of  trees  at  Is.  6d.  per  foot,  without 
reference  to  quality ;  the  defendant  says,  that  it  was  part  of  the 
contract  that  the  timber  should  be  sound  and  good;  that  Mr. 
Smith  denied  it,  and  refused  to  let  him  have  part  without  all,  and 
that  he  had  expected  he  would  have  sold  it  again.  It  is  clear, 
therefore,  that  the  vendee  did  not  consider  it  a  binding  bargain. 
What  the  real  terms  of  the  contract  were,  is  left  in  doubt,  and 
must  be  ascertained  by  verbal  testimony.  The  object  of  the  stat- 
ute was,  that  the  note  in  writing  should  exclude  all  doubt 
[*  570]  as  to  the  terms  of  the  contract,  ♦  see  Seagood  v.  ifeale, 
Prec.  Chan.  560 ;  Clerk  v.  Wright,  1  Atk.  12 ;  Ayliff  v. 
Tracy,  2  P.  Wms.  64,  and  that  object   is  not  satisfied  by  the 
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defendant's  letter.     I  think,  therefore,  there  was  no  note  in  writ- 
ing of  the  contract  sufficient  to  satisfy  the  statute. 

The  next  question  is,  Whether  there  was  any  acceptance  or 
actual  receipt  of  part  of  the  property  sold,  so  as  to  bring  the  case 
within  the  exception  in  the  seventeenth  section  ?  and  I  think  that 
there  was  no  such  acceptance  or  actual  receipt.  In  all  the  cases 
cited,  there  has  been  something  equivalent  to  an  acceptance.  In 
Chaplin  v.  Rogers,  1  East,  192  (6  R  R  249),  the  vendee  had  sold 
the  hay  again,  and  the  jury  from  thence  drew  the  conclusion 
that  there  had  been  an  actual  acceptance.  In  Elmore  v.  Stone,  1 
Taunt  458  (10  R  R  578),  the  horses  were  purchased  of  a  horse- 
dealer  who  kept  a  livery-stable.  The  buyer  directed  the  seller  to 
keep  the  horses  at  livery,  and  they  were  transferred  from  the  sale 
to  the  livery -stable.  Tlie  purchaser  became  liable  to  the  livery- 
stable  keeper  for  the  keep,  which  could  not  have  been  the  case 
unless  the  horses  were  supposed  to  have  gone  into  his  possession. 
The  direction  given  by  the  vendee  was  considered  equivalent  to 
an  acceptance  or  actual  receipt  of  the  horses.  The  vendor  was 
converted  into  the  agent  of  the  vendee  for  the  keep  of  the  horses; 
and  they  might  be  considered  as  much  in  the  possession  of  the 
vendee  as  if  they  had  been  in  his  own  stable.  For  these  reasons 
I  am  of  opinion,  that  there  was  not  in  this  case  any  contract  for 
the  sale  of  an  interest  in  land  within  the  meaning  of  the  fourth 
section  of  the  statute,  but  that  the  contract  was  for  the  sale  of 
goods,  wares,  and  merchandise:  that  there  was  no 
♦  sufficient  note  in  writing  of  the  bargain,  nor  any  part-  [*  571] 
acceptance  of  the  goods  sold.  The  rule  for  entering  a 
nonsuit  must,  therefore,  be  made  absolute. 

LiTTLEDALE,  J.  —  I  am  of  the  same  opinion.  The  intention  of 
the  Legislature  in  making  the  statute  in  question,  appears  by  the 
preamble  to  have  been  to  prevent  fraudulent  practices,  commonly 
endeavoured  to  be  upheld  by  perjury  and  subornation  of  perjury; 
and  for  that  purpose,  in  order  to  prevent  them  it  requires  that  the 
terms  of  contracts  shall  be  reduced  into  writing,  or  that  some 
other  requisite  should  be  complied  with  to  show  manifestly  that 
the  contract  was  completed.  I  infer  from  the  preamble,  that  the 
Legislature  intended  to  embrace  within  some  of  its  sections  the 
subject-matter  of  all  contracts.  The  various  contracts  enumerated 
in  the  several  sections  of  the  statute,  seem  also  to  warrant  that 
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inference.  The  first  section  enacts,  that  parol  leases  shall  have 
the  effect  of  leases  at  will  only.  The  second  section  excepts  out 
of  the  first  leases  not  exceeding  three  years,  where  the  rent  re- 
served during  the  term  is  two-thirds  of  the  improved  value.  The 
third  section  enacts,  that  no  leases,  either  of  freehold  or  terms  for 
years,  shall  be  assigned,  granted,  or  surrendered  except  by  deed 
or  note  in  writing.  The  first  three  sections  apply  to  contracts, 
which,  before  the  statute,  were  usually,  though  not  necessarily, 
under  seal.  The  fourth  section  applies  to  those  parol  promises  or 
agreements,  which,  before  the  statute,  were  probably  in  most  in- 
stances reduced  into  writing,  but  which  need  not  have  been  sa 
That  section  enacts,  that  no  action  shall  be  brought  in 
[*  572]  such  cases,  unless  *  the  agreement,  or  some  note  or  memo- 
randum thereof  shall  be  reduced  into  writing.  The  agree- 
ments therein  described  are,  a  special  promise  by  an  executor  to 
answer  damages  out  of  his  own  estate;  or  a  special  promise  to 
answer  for  the  debt  of  another  person ;  or  an  agreement  made  in 
consideration  of  marriage ;  or  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them; 
or  any  agreement  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof.  Such  contracts,  from  their  very  special 
nature  and  subject-matter,  would  probably  have  been  reduced  into 
writing.  The  statute  requires  that  they  shall  be  so.  The  fifth 
and  sixth  sections  apply  to  devises  of  lands.  The  seventh,  eighth, 
ninth,  tenth,  and  eleventh  apply  to  declarations  of  trusts,  and 
they  are  also  required  to  be  in  writing.  The  twelfth  section 
makes  estates  per  auter  vie  devisable.  The  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth  sections  apply  to  judgments  and  execu- 
tions. The  seventeenth  section  enacts,  that  no  contract  for  the 
sale  of  goods,  wares,  and  merchandises  for  the  price  of  £10  or  up- 
wards shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part-payment,  or 
that  some  note  or  memorandum  of  the  bargain,  in  writing,  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  properly  authorised.  Now,  looking  to  the 
object  of  the  statute  as  recited  in  the  preamble,  I  collect  it  was 
the  intention  of  the  Legislature  to  comprehend  within  the  fourth 
and  seventeenth  sections  the  subject-matter  of  every  parol 
[*  573]  contract,   the   *  uncertainty  in  the  terms  of  which  was 
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likely  to  produce  perjury  or  subornation  of  perjury.  A  con- 
tract for  mere  work  and  labour  is  not  specifically  mentioned  in 
those  clauses ;  such  a  contract,  therefore,  may  not  be  within  the 
statute. 

But  where  the  contracting  parties  contemplate  a  sale  of  goods, 
although  the  subject-matter  at  the  time  of  making  the  contract 
does  not  exist  in  goods,  but  is  to  be  converted  into  that  state  by 
the  seller's  bestowing  work  and  labour  on  his  own  raw  materials ; 
that  is  a  case  within  the  statute.  It  is  sufficient  if,  at  the  time 
of  the  completion  of  the  contract,  the  subject-matter  be  goods, 
wares,  and  merchandise,  I  cannot  assent  to  any  case  which  has 
decided  that  such  a  contract  is  not  within  the  statute. 

I  think  that  the  contract  in  this  case  was  not  a  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  the  same  within  the  meaning  of  the  fourth  section. 
Those  words  in  that  section  relate  to  contracts  (for  the  sale  of  the 
fee-simple,  or  of  some  less  interest  than  the  fee),  which  give  the 
vendee  a  right  to  the  use  of  the  land  for  a  specific  period.  If  in 
this  case  the  contract  had  been  for  the  sale  of  the  trees,  with  a 
specific  liberty  to  the  vendee  to  enter  the  land  to  cut  them,  I  think 
it  would  not  have  given  him  an  interest  in  the  land  within  the 
meaning  of  the  statute.  The  object  of  a  party  who  sells  timber 
is,  not  to  give  the  vendee  any  interest  in  his  land,  but  to  pass  to 
him  an  interest  in  the  trees,  when  they  become  goods  and  chat- 
tels. Here  the  vendor  was  to  cut  the  trees  himself.  His  inten- 
tion clearly  was,  not  to  give  the  vendee  any  property  in  the  trees 
until  they  were  cut,  and  ceased  to  be  part  of  the  free- 
hold. I  think,  therefore,  *  that  there  was  not  in  this  case  [*  574] 
any  contract  or  sale  of  any  interest  in  lands. 

Then  assuming  the  contract  not  to  be  within  the  fourth  section, 
the  question  arises.  Whether  it  is  within  the  seventeenth  section  ? 
It  was  formerly  held  that  where  the  goods,  which  were  the  sub- 
ject-matter of  the  sale,  were  not  to  be  delivered  till  a  future  day, 
as  one  of  the  three  things  required  by  that  section  of  the  statute, 
viz.,  a  part-acceptance,  could  not  be  complied  with  at  the  time  of 
the  contract,  it  was  not  a  case  within  that  section  of  the  statute ; 
but  later  authoritie?,  JRondeau  v.  Wyatt,  2  H.  Bl.  67;  Cooper  v. 
Elston,  7  T.  B.  14;  Alexander  v.  Camber,  1  H.  Bl.  20,  have 
established,  that  such  a  contract,  whether  the  goods  are  or  are  not 
to  be  delivered  immediately,  is  within  the  statute.     Those  cases, 
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therefore,  have  established,  that  if  two  of  the  things  required  by 
the  seventeenth  section  can  at  the  time  of  the  contract  be  carried 
into  effect,  the  case  is  within  it,  although  one  cannot  be  complied 
with.  There  is  another  class  of  cases,  Towers  v.  Osborne,  1  Str. 
505 ;  Groves  v.  Buck,  3  M.  &  S.  179,  where  the  article  contracted 
for  has  not  existed  at  the  time  of  the  contract,  but  is  to  be  pro- 
duced by  work  and  labour  to  be  bestowed  by  the  vendor ;  as  where 
the  contract  was  for  a  quantity  of  oak  pins  which  had  not  been 
made,  but  were  to  be  cut  out  of  slabs,  or  for  a  chariot  to  be  built 
In  those  cases,  the  contract  has  been  considered  rather  as  a  con- 
tract for  work  and  labour,  than  for  the  sale  of  goods,  wares,  and 
merchandise,  and  not  within  the  statute.  The  impression  on  my 
mind  however  is,  that  wherever  the  subject-matter  at  the  time  of 
the  completion  of  the  contract,  is  goods,  wares,  and  merchandise, 

this  section  of  the  statute  attaches  upon  it,  although  it 
[*  575]  has  ♦  become  goods,  wares,  and  merchandise,  between  the 

time  of  making  and  completing  the  contract,  either  by 
one  of  the  parties  having  bestowed  his  work  and  labour  upon  his 
own  materials,  or  by  his  having  converted  a  portion  of  his  free- 
hold into  goods  and  chattels.  The  provisions  of  the  statute  are 
more  necessary  in  cases  where  the  contract  is  to  be  executed  at  a 
future  period,  than  where  it  is  to  be  executed  immediately.  From 
the  uncertainty  in  the  terms  of  bargains  to  be  completed  at  a 
future  period,  disputes  are  more  likely  to  arise,  and  the  conse- 
quent perjury,  which  it  was  the  object  of  the  statute  to  prevent 
In  the  case  of  the  chariot,  for  instance,  a  dispute  might  at  any 
time  before  its  completion  have  arisen  respecting  the  quality  of 
the  materials  of  which  it  was  to  be  composed,  or  the  colour  which 
it  was  to  bo  painted,  and  in  those  respects  it  would  have  been 
noreaaary  to  have  recourse  to  verbal  testimony  to  prove  the  terms 
i)f  the  contract,  which  it  was  the  very  object  of  the  statute  to  pre- 
V(Mit.  I  am  therefore  of  opinion  that  the  contract  in  this  case  was 
a  contract  for  the  sale  of  goods,  wares,  and  merchandise,  within 
Iho  Hovonteenth  section.  I  think,  also,  that  there  is  no  suflBcient 
note  in  writing  of  the  contract.  The  plaintiff's  attorney,  in  his 
Ic'ttcT,  speaks  of  it  as  a  contract  for  the  sale  of  so  much  timber,  at 
Hi)  nmcli  per  foot,  without  reference  to  quality.  The  defendant  in 
liin  lottor  states  that  it  was  a  contract,  with  a  condition  that  the 
iliulji^r  should  be  sound  and  good,  though  the  plaintiff  had  subse- 
(jucnlly  denied  that  that  was  one  of  the  terms  of  the  contract     I 


R.  C.  VOL.  XXIII.]      SECT.  I.  —  CONTRACT  —  STATUTE   OF  FRAUDS.      241 
Ko.  6.  —  Smitii  V.  Bnrmaa,  9  Ban.  &  Oreft.  676-677. 

think,  also,  for  the  reasons  stated  by  my  Brother  Bayley,  that 
there  was  no  part-acceptance  of  the  goods  to  satisfy  the  statute. 

*  Parke,  J.  —  The  defendant  could  take  no  interest  in  [*  576] 
the  land  by  this  contract,  because  he  could  not  acquire 
any  property  in  the  trees  till  they  were  cut  The  contract  was 
for  the  sale  of  goods,  wares,  and  merchandise,  within  the  seven- 
teenth section.  In  Oroves  v.  Buchy  3  M.  &  S.  178,  it  was  said 
that  that  section  did  not  apply  to  a  sale  of  goods,  which  at  the 
time  of  the  contract  were  not  capable  of  delivery  and  part-accept- 
ance. But  that  case  was  overruled  by  Garhutt  v.  Watson,  5  B.  & 
Aid.  613.  It  was  there  held,  that  a  contract  by  millers  for  the 
sale  of  a  quantity  of  flour,  which  at  the  time  of  the  contract  was 
not  prepared  and  in  a  state  capable  of  immediate  delivery,  was 
substantially  a  contract  for  the  sale  of  flour,  and  not  a  contract  for 
work,  and  labour,  and  materials  found  and  provided.  The  true 
question  in  such  cases  is,  as  to  whether  the  contract  be  substan- 
tially a  contract  for  the  sale  of  goods,  or  for  work  and  labour  and 
materials  found.  In  this  case,  the  contract  was  substantially  a 
sale  of  goods,  viz. ,  timber  at  so  much  per  foot  Then  assuming 
that  there  was  a  contract  for  the  sale  of  goods  within  the  seven- 
teenth section,  the  question  is.  Whether  there  was  any  note  or 
memorandum  in  writing  of  that  contract,  or  any  part-acceptance 
of  the  goods?  The  two  letters  do  not,  in  my  judgment,  amount 
to  a  note  in  writing  of  the  contract,  because  the  contract  stated 
in  the  letter  of  the  plaintiff's  attorney,  is  not  adopted  by  the  de- 
fendant in  his.  On  the  contrary,  it  is  evident  that  the  defendant 
has  not  assented  to  the  contract  stated  by  the  plaintiff.  Then  the 
only  question  is,  Whether  there  has  been  a  part-acceptance  of  the 
goods  sold,  and  actual  receipt  of  the  same  ?  In  the  older 
cases,  the  Court  did  not  advert  to  the  words  of  the  *  stat-  [*  577] 
ute.  But  the  later  cases  ^  have  established,  that  unless 
there  has  been  such  a  dealing  on  the  part  of  the  purchaser  as  to 
deprive  him  of  any  right  to  object  to  the  quantity  or  quality  of 
the  goods,  or  to  deprive  the  seller  of  his  right  of  lien,  there  can- 
not be  any  part-acceptance.  Here  there  was  nothing  to  show  that 
the  vendor  had  lost  his  lien  for  the  price,  or  that  the  purchaser 

^  See  cases  discussed  in  last  note,  p.  224,    cisions  and  by  sect.  4,  sub-sect.  3,  of  the 
etaeq.,ante;  and  observe  that  the  criterion    Sale  of  Goods  Act,  1893. 
ha*  been  altered  by  the    subsequent  de- 
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had  lost  his  right  to  object  to  the  quality.     The  rule  for  entering 
a  nonsuit  must  therefore  be  made  absolute.  Bvle  absolute, 

ENGLISH  NOTES. 

The  requirement  as  to  the  memorandum,  in  writing  in  the  Sale  of 
Goods  Act,  1893,  appears  to  he  the  same  as  in  the  17th  section  of  the 
Statute  of  Frauds. 

The  principle  of  applying  the  statute  to  an  executory  contract  was 
confirmed  by  the  Act  commonly  called  Lord  Tenterden's  Act  (1828), 
9  Geo.  IV.  c.  14,  s.  7,  and  now  by  section  4,  sub-section  2,  of  the  Sale 
of  Goods  Act,  1893  (see  p.  210,  ante), 

AMERICAN  NOTES. 

It  is  well  established  in  the  United  States  that  a  sufficient  raemorandam  of 
a  contract  of  sale,  under  the  Statute  of  Frauds,  may  be  made  up  from  ''  letters, 
writings,  and  telegrams  between  the  parties  relating  to  the  subject-matter  of 
the  contract,  and  so  connected  with  each  other  that  they  may  be  fairly  said  to 
constitute  one  paper  relating  to  the  contract."  Ryan  v.  United  States^  136 
United  States,  68,  83  ;  Bayne  v.  Wiggins,  139  id.  210. 

But  the  principle  stated  in  the  rule  would,  of  course,  be  everywhere  recog- 
nized. Thus,  in  Jennesa  v.  Mount  Hope  Iron  Co.,  53  Maine,  20,  where  there 
had  been  certain  correspondence  between  the  parties,  in  the  course  of  which 
the  defendant  had  made  an  offer  to  sell  the  plaintiff  four  hundred  and  fifty 
kegs  of  nails  at  a  certain  price,  and  the  plaintiff  had  thereupon  ordered  three 
hundred  and  three  kegs,  and  the  letters  were  relied  on  as  constituting  a  mem- 
orandum within  the  Statute  of  Frauds,  it  was  held  that  the  letters  showed  no 
acceptance  of  the  defendant's  offer,  but  only  a  counter  offer  on  the  part  of  the 
plaintiff,  and  hence  could  not  be  relied  on  as  a  memorandum  of  the  contract 
alleged.  "Such  a  memorandum,"  the  Court  said,  "may  be  contained  in  the 
written  correspondence  of  a  party,  but  the  correspondence  taken  together  must 
establish  the  contract  plainly  in  all  its  terms,  or  it  will  not  be  sufficient.*' 

This  is  but  a  particular  illustration  of  the  general  rule  that  where  different 
documents  are  relied  on  as  together  constituting  a  memorandum,  they  must 
agree  as  to  the  terms  of  the  contract,  *'  Where  the  different  memoranda  are 
contradictor}',  not  only  is  no  contract  made  out,  but  neither  memorandum  csm 
be  solely  relied  on.''    Reed,  Statute  of  Frauds,  s.  340. 
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Section  II. — Market  Overt. 

No.  7.  — SCATTERGOOD  v.  SYLVESTER 

(1850.) 

No.  8.  —  HORWOOD  v.  SMITH. 
(1788:) 

RULE. 

Where  stolen  goods  have  been  sold  in  market  overt,  the 
property  vests  in  the  bond  fide  purchaser.  Upon  conviction 
of  the  thief,  the  property  becomes  revested  in  the  original 
owner,  but  he  has  no  remedy  against  the  former  purchaser 
who  has  sold  and  delivered  to  another,  even  after  notice 
of  the  theft,  but  before  the  conviction. 

Soattergood  y.  Sylvester. 

15  Queen's  Bench,  50&«512  (s.  c.  19  L.  J.  Q.  B.  447  ;  14  Jnr.  977). 

[This  case  will  be  found  reported  under  the  title  "Larceny 
Act,"  16  R  C.  1.] 

Horwood  y.  Smith. 

2  T.  R.  750-756  (1  R.  R.  613). 

Stolen  Goods.  —  Conviction  of  Thief,  —  Revesting  of  Properly. 

The  owner  of  goods  stolen ,  prosecuting  the  felon  to  conviction,  can-  [750] 
not  recover  the  value  of  them  in  trover  from  the  person  who  purchased 
them  in  market  overt  and  sold  them  again  before  conviction,  notwithstanding 
the  owner  gave  him  notice  of  the  theft  while  they  were  in  his  possession. 

Trover  for  sheep,  tried  at  the  last  Summer  Assizes  in  Oxford- 
shire, before  Perryn,  Baron,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following 
case.  On  the  29th  of  June,  1787,  the  plaintiflf,  who  is  a  farmer 
and  grazier  in  Northamptonshire,  had  eighteen  sheep  stolen  from 
his  grounds  there.     On  the  6th  of  July,  1787,  the  defendant,  who 
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is  a  grazier  in  Middlesex,  bought  the  18  sheep  in  Smithfield  mar- 
ket of  a  Mr.  Parrot,  a  salesman,  at  a  fair  price.  On  the  17th 
July,  1787,  the  plaintiff  gave  the  defendant  notice  that  the  sheep, 
which  he  then  found  in  the  defendant's  possession,  had  been 
stolen  from  him,  and  he  demanded  them  of  the  defendant,  who 
refused  to  deliver  them  up.  A  person  of  the  name  of  Bateman, 
who  stole  the  sheep,  was  apprehended  on  the  17th  July,  1787,  the 
commission-day  of  the  Summer  Assizes  in  that  year  at  Northamp- 
ton ;  and  the  justice  who  committed  him  bound  the  plaintiff  to 
prosecute  generally  at  the  next  assizes ;  but  the  plaintiff  did  not 
at  that  assizes  prefer  his  indictment,  and  the  felon  was  then  dis- 
charged by  proclamation.  In  February,  1788,  the  man  who  was 
so  discharged  by  proclamation  at  the  Summer  Assizes,  1787,  was 
again  apprehended,  and  at  the  Lent  Assizes,  1788,  the  plaintiff 
prosecuted  and  capitally  convicted  him  at  Northampton,  where  he 
was  afterwards  executed  for  the  offence  of  which  the  plaintiff  con- 
victed him.  In  November,  1787,  the  defendant  sold  the  sheep, 
which  were  of  the  value  of  £18,  because  they  did  not  thrive.  The 
defendant  had  notice  of  the  conviction  of  Bateman  on  the  plain- 
tiff's prosecution  before  the  action  brought 
[*  751]  *  Milles,  for  the  plaintiff,  rested  his  argument  on  three 
propositions:  1st,  That  the  plaititiff'  was  entitled  to  res- 
titution either  in  specie  or  in  value.  2ndly,  That  the  defendant 
was  responsible  to  him.  And  3rdly,  That  this  was  the  proper 
form  of  action,  under  all  the  circumstances  of  the  case.  First,  The 
plaintiff's  claim  to  restitution  is  founded  upon  the  21  Hen.  VIII. 
c.  11,  which  directs  that  goods  stolen  shall  be  restored  to  the 
owner  upon  certain  conditions,  namely,  that  he  shall  give,  or  pro- 
cure, evidence  against  the  felon,  and  that  the  felon  be  prosecuted 
to  conviction  thereon.  Upon  performance  of  these,  the  right  of 
the  owner,  which  was  before  suspended,  becomes  perfect  and  abso- 
lute; now  both  these  conditions  were  satisfied  in  this  instance. 
The  only  objection  which  can  be  raised  is,  that  fresh  suit  is  as 
necessary  to  be  inquired  into,  and  shown,  under  the  statute  as  at 
common  law;  but  there  is  a  great  difference  between  the  two 
cases.  In  the  latter  it  was  always  an  object  of  inquiry,  and  till 
found,  it  is  doubted  by  most  authors  whether  the  appellant  could 
have  had  restitution  ;  but  under  the  statute  it  does  not  appear  that 
this  Court  have  any  discretion  to  inquire  into  fresh  suit;  nor 
could  the  jury  have  done  so  at  the  trial.     The  words  of  the  statute 
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are  decisive  upon  this  head,  which  declares  that  the  owner,  on 
proof  of  the  above-mentioned  conditions,  shall  be  restored  to  his 
goods :  this  is  a  substantive  clause ;  and  as  to  the  directions  for 
issuing  the  writ  of  restitution,  that  is  only  as  to  the  manner  of 
regaining  possession,  which  is  to  be  in  like  manner  as  though  the 
felon  had  been  convicted  at  the  suit  of  the  party  on  appeal.  2 
Inst  714,  is  in  point,  where  Lord  Coke,  enumerating  the  excep- 
tions to  the  general  rule,  that  a  sale  in  market  overt  shall  be 
binding  upon  the  goods  sold,  mentions  the  instance  in  question, 
as  it  was  at  common  law;  where,  if  the  King's  ofBcer  had  seized 
goods  from  a  felon,  and  afterwards  sold  them  in  market  overt  be- 
fore the  felon  were  convicted,  yet  if  the  owner  made  fresh  suit, 
and  prosecuted  the  felon  to  conviction,  the  King  should  make  him 
restitution  of  the  goods.  And  then  speaking  of  the  21  Hen.  VIIL 
a  11,  in  the  same  clause,  he  adds  in  the  margin,  **  Note  these  abso- 
lute words  for  restitution,  upon  the  evidence  given,  upon  this  Act, 
there  needeth  no  fresh  suit  to  be  inquired  of,  as  we  know  by 
experience."  1  Hale,  P.  C.  544.  Neither  can  it  be  objected, 
that  the  felon  was  discharged  by  proclamation  at  the  first  assizes 
after  he  had  been  taken ;  for  that  was  only  a  temporary 
release,  and  no  final  discharge  It  might  *  happen  from  [*  752] 
various  circumstances,  over  which  the  prosecutor  had  no 
control ;  as,  in  the  present  case,  where  the  felon  was  apprehended 
after  the  grand  jury  were  discharged.  However,  if  the  Court  have 
no  discretion,  it  is  immaterial  to  consider  this  point;  and  it 
appears  clearly  tliat  there  is  no  limitation  fixed  by  the  statute  to 
the  conviction ;  nor  can  the  Court  at  any  time  refuse  the  writ  of 
restitution  on  that  account  Indeed  it  often  happens  that  the 
grand  jury  reject  a  bill,  where,  under  the  circumstances,  it  is 
probable  that  sufficient  evidence  cannot  be  procured  at  that  time. 
But  even  supposing  that  fresh  suit  were  inquirable  into,  yet  as 
at  common  law  if  ordinary  diligence  were  used,  and  the  offender 
were  prosecuted  within  a  year  and  a  day,  the  party  would  have 
been  entitled  to  restitution  according  to  1  Hale,  P.  C.  545  J,  the 
same  answer  may  be  given  in  the  present  case.  But  it  is  enough 
to  say,  that  the  words  of  the  statute  are  directory,  and  allow  no 
latitude  of  discretion  as  to  issuing  the  writ  of  restitution  after  the 
felon  is  convicted  by  the  party;  and  the  construction  upon  this 
statute  has  always  been  large  and  liberal,  as  being  highly  bene- 
ficial to  the  public,  and  conducive  to  the  security  of  personal  prop- 
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erty ;  according  to  which,  executors  and  administrators  have  been 
held  to  be  included  though  not  named  in  it  Bendl.  87,  6  Co.  80. 
3  Inst  242  is  to  the  same  effect ;  and  there  Lord  Coke  adds,  for  a 
reason,  that  it  is  a  beneficial  law,  and  giveth  a  more  speedy  rem- 
edy to  the  party  robbed  than  the  common  law  gave  by  way  of 
appeal,  and  therefore  ought  to  be  construed  beneficially.  If  the 
defendant  were  liable  to  make  restitution  of  the  goods,  provided 
they  had  remained  in  his  possession,  there  is  no  objection  to  the 
recovering  in  valua  Harherrie's  Case,  cited  in  Cro.  Eliz.  661. 
Harris's  Case,  Noy,  128,  where  money,  the  produce  of  the  goods 
sold,  was  restored,  after  conviction,  to  the  owner,  although  by  the 
words  of  the  statute  the  goods,  &c.  are  to  be  restored.  Dodde- 
RIDGE,  J.,  in  2  Bulst  210,  says  the  same  had  been  so  held.  And 
KoLLE,  Ch.  J.,  was  of  the  same  opinion  in  Styles,  347,  4  Black. 
Com.  362,  and  Golightly  v.  Eeynolds,  12  6.  3,  are  in  point 
Secondly,  The  defendant  had  never  any  property  in  these  goods  as 
against  the  plaintiff,  nor  the  legal  power  of  disposing  of  them 
either  before  or  after  notice  of  the  robbery  and  the  identity  of  the 
property.  The  property  was  never  absolutely  divested  from  the 
plaintiff  for  a  moment  by  the  sale  in  market  overt,  either  by 
common  law,  or  since  the  statute,  in  the  event  which  took  place. 

2  Inst  714,  1  Hal.  P.  C.  543,  2  Black.  Com.  449,  Burgess 
[*  753]  V.  ♦  Coney,  Trem.  P.  C.  314,  Kel.  48,  1  Hawk.  P.  C.  248, 

8.  49,  last  edition.  If  the  property  never  were  divested, 
the  defendant  could  have  no  right  over  it  Every  person  who 
buys  goods  in  market  overt,  makes  his  purchase  subject  to  the 
laws  of  market  overt  Amongst  others  the  purchase  must  be  sub- 
ject to  the  possibility  of  the  goods  having  been  stolen,  and  the 
legal  consequences  thereof.  And  the  reason  given  by  Lord  Coke 
and  Mr.  Justice  Blackstone  is  a  sound  one;  a  person  even  in 
market  overt  may  or  may  not  buy ;  it  is  a  matter  of  election,  and 
although  he  may  be  an  innocent  purchaser,  yet  ante  omnia  spolia- 
tvs  debet  restitui.  In  the  first  instance  the  owner  incurred  not  the 
loss  by  any  act  of  his  own,  and  it  is  for  the  benefit  of  the  public 
that  he  should  be  encouraged  to  bring  the  offender  to  justice. 
Before  sale  in  market  overt  the  plaintiff  might  have  seized  these 
goods  anywhere,  unless  they  had  been  waived.  Foxley's  Case,  5  Co. 
Eep.  109.  But  though  afterwards  the  plaintiff's  right  of  seizure 
or  of  action  was  thereby  suspended,  yet  all  the  books  agree  that 
the  property  was  not  altered  by  the  sale  as  against  the  owner, 
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whatever  might  have  been  the  question  between  a  subsequent  pur- 
chaser and  the  defendant ;  but  the  notice  concluded  the  property 
in  the  hands  of  the  defendant.  After  that,  he  became  a  bailee  of 
the  property  subject  to  the  consequence  of  the  conviction  by  the 
plaintiff's  evidence ;  and  nothing  but  the  death  or  acquittal  of  the 
felon  could  make  it  indefeasible  in  his  hands.  He  undertook 
the  subsequent  sale  at  his  peril,  and  is  liable  for  the  value  to  the 
owner.  If  he  had  kept  the  sheep,  they  might  have  been  recov- 
ered from  him,  and  his  wrongful  act  in  selling  them  with  notice 
of  the  property  will  not  put  him  in  a  better  situation.  If  it  were 
otherwise,  the  provisions  of  the  statute  would  be  rendered  nuga- 
tory ;  for  nothing  could  be  more  easy  than  to  evade  restitution  by 
shifting  the  property  from  one  to  another.  This  appears  to  be 
very  much  like  the  case  put  by  Lord  Coke  in  Isaac  v.  Clerk,  2 
Bulst  312,  who  says,  It  hath  been  said  that  when  a  man  finds 
goods  and  dispossesses  himself  thereof,  by  this  he  shall  be  dis- 
charged 3  but  this  is  not  so,  as  appears  by  12  Edw.  IV.  13,  for  he 
is  bound  to  answer  to  the  owner ;  and  if  he  deliver  them  to  any  one 
who  is  not  the  right  owner,  he  shall  be  charged  for  them ;  for  at 
first  it  is  in  his  election,  whether  he  will  take  them  or  not  And 
he  adds  afterwards,  that  if  he  sell  or  destroy  the  goods,  of  course 
it  is  a  conversion.  So  of  a  purchaser  in  market  overt, 
whom  the  notice  in  this  case  *  puts  in  the  same  condition  [*  754] 
as  the  finder  of  goods  in  the  case  put  by  Lord  Coke.  The 
fact  of  notice  in  this  case  is  very  material,  as  in  Cooper  v.  Chitty, 
1  Burr.  20,  where  a  sale,  by  the  sheriflf,  of  a  person's  goods  after 
notice  of  his  bankruptcy,  was  held  a  wrongful  conversion,  al- 
though the  possession  had  been  innocently  and  lawfully  taken. 
The  plaintiff  having  fixed  one  person  with  notice,  who  then  held 
the  goods  in  his  hands,  it  was  not  necessary  for  him  to  follow  the 
goods  through  all  the  subsequent  holders;  he  has  no  means  of 
doing  it;  and  if  that  were  necessary  the  statute  might  be  rendered 
nugatory;  and  the  case  of  Oolightly  v.  Reynolds  is  in  point  to 
show  that  it  is  not  required.  No  relation  is  necessary  in  this 
case  to  mak€i  the  defendant  liable,  for  it  is  not  the  prosecution 
which  gives  the  party  his  title  to  the  goods,  but  the  prior  owner- 
ship; it  only  gives  him  the  remedy.  As  in  the  case  of  an 
executor  to  whom  the  probate  gives  a  right  to  sue,  but  his  title 
to  the  property  of  the  testator  arises  from  the  will ;  and  he  has 
a  constructive  possession  before  the  probate.     Thirdly,  It  being 
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shown  that  the  defendant  is  liable  to  the  plaintiff,  this  is  the 
proper  form  of  action.  In  addition  to  several  of  the  authorities 
before  cited,  it  is  to  be  observed  that  the  statute  does  not  take 
away  the  common  law  right  of  action,  which  accrued  after  appeal, 
but  it  only  gives  an  additional  and  more  expeditious  remedy  by 
writ  of  restitution.  That  indeed  has  fallen  into  disuse,  but  it 
never  was  doubted  but  that  an  action  lay  to  recover  the  prop- 
erty. Here  the  tort  is  clear  in  the  defendant  There  are  only 
two  requisites  necessary  in  trover,  the  one  to  prove  the  prop- 
erty in  question  in  the  plaintiflf;  the  other  to  show  the  wrong- 
ful conversion  in  the  defendant;  the  first  was,  without  doubt, 
established;  and  as  to  the  other,  the  sale  or  destruction  of  the 
subject-matter  is  suflScient  evidence  of  a  conversion,  without 
showing  a  demand  and  refusal.  He  also  cited  Dawkes  v. 
Coveneigh,  Sty.  346;  Markham  v.  Cobbe,  Noy,  82,  and  Oolightly 
V.   Reynolds,  12  G.   3. 

Bussell,  for  the  defendant,  admitted  that  the  plaintiff  was 
entitled  to  restitution  of  his  sheep,  though  they  had  been  sold  in 
market  overt;  but  contended  that  his  remedy  was  against  that 
person  only  who  had  them  in  possession  at  the  time  of  the  con- 
viction of  the  thief,  or  afterwards.  From  the  time  they  were 
stolen  to  the  time  of  conviction,  they  may  have  been  the  property 
of  fifty  different  persons,   against  any  of  whom  such  an  action 

may  be  maintained,  if  the  present  be  well  founded:  for 
[*  755]  *  as  to  the  notice  it  cannot  make  any  difference,  for  at  the 

time  the  plaintiff  gave  notice,  he  had  no  property  in  the 
sheep,  nor  was  the  defendant  bound  to  deliver  them  to  him.  He 
was  then  stopped  by  the  Court 

Lord  Kenyon,  Ch.  J.  :  — 

There  is  no  doubt  but  that  the  original  owner  of  these  goods, 
who  prosecuted  the  felon  to  conviction,  has  a  right  to  a  restitu- 
tion of  them.  But  the  question  here  is,  whether  he  can  maintain 
this  action  of  trover  against  the  defendant,  who  was  not  in  posses- 
sion of  them  at  the  time  of  the  attainder ;  and  we  are  of  opinion 
that  he  cannot  To  maintain  this  action  the  defendant  should 
have  been  in  possession  when  the  attainder  happened.  But  if  he 
could  maintain  the  present  action,  he  may  recover  with  equal 
propriety  against  any  one  of  the  various  persons  through  whose 
hands  the  goods  may  have  passed  in  the  intermediate  time.     Now 
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it  cannot  be  conceived  that  he  should  have  his  remedy  against  so 
many ;  there  must  be  some  person  to  answer  him  to  the  extent  of 
his  demand.  The  statute  has  directed  that  in  certain  circum- 
stances there  shall  be  a  restitution  of  the  goods.  But  during  the 
interval  between  the  felony  and  the  conviction,  the  property  re- 
mains in  dviio,  liable  to  be  defeated  by  the  attainder ;  now  during 
that  time  the  defendant  purchased  the  goods  in  question  for  a 
valuable  consideration.  If  in  this  case  the  goods  had  remained 
in  the  defendant's  possession  at  the  time  of  the  attainder,  that 
would  have  altered  the  case.  But  he  had  the  good  fortune  to  get 
rid  of  them  before  that  time,  and  another  person  was  then  substi- 
tuted in  his  room.  There  is  no  case  in  which  it  has  been  held 
that  this  action  can  be  maintained  against  a  person  in  this  defend- 
ant's situation.  The  plaintiff  has  a  right  to  restitution  of  the 
goods  in  specie,  and  perhaps  would  be  entitled  to  recover  damages 
in  trover  against  any  person  who  is  fixed  with  the  goods  after  con- 
viction and  refuses  to  deliver  them ;  for  then  the  goods  are  con- 
verted to  the  prejudice  of  the  owner. 

ASHHURST,  J,  :  — 

There  would  have  been  no  doubt  in  this  case  that  the  plaintiff 
could  not  recover,  if  it  had  not  been  for  the  circumstance  of  the 
notice  given  to  the  defendant  relative  to  the  felony ;  but  that  does 
not  alter  the  law.  For  there  would  be  great  hardship  in  deter- 
mining that,  notwithstanding  the  notice,  the  defendant  should 
have  been  obliged  to  keep  possession  of  the  goods,  when  it  was 
doobtful  whether  the  felon  would  or  would  not  be  at- 
tainted. The  property  may  perhaps  *  be  of  a  perishable  [*  756] 
nature ;  and  in  this  case  the  keeping  of  the  sheep  would 
have  been  attended  with  a  considerable  expense.  Therefore  I 
think  the  defendant  was  not  bound  to  keep  them. 

BULLER,  J.  :  — 

I  lay  the  notice,  which  was  given  to  the  defendant,  totally  out 
of  my  consideration ;  for  it  could  have  no  effect  at  that  time.  The 
plaintiff  could  not  demand  the  goods  of  the  defendant  merely  be- 
cause they  had  been  stolen  from  him ;  for  it  was  not  then  certain 
that  the  felony  would  be  followed  by  a  conviction  of  the  offender. 
This  is  an  action  of  trover  for  sheep ;  and  in  order  to  maintain  it 
the  plaintiff  must  prove  that  the  sheep  were  his  property,  and  that 
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while  they  were  so  they  came  into  the  defendant's  possession,  who 
converted  them  to  his  use.  Now  when  did  the  plaintiff's  property 
begin  in  this  case?  Not  till  after  the  conviction  of  the  felon; 
because  before  that  time  the  property  had  been  altered  by  a  sale 
in  market  overt.  From  the  time  of  the  conviction  the  defendant 
has  never  had  the  possession  of  the  sheep ;  then  it  cannot  be  said 
that  he  converted  the  plaintiff's  sheep  to  his  use,  having  parted 
with  them  before  the  time  when  the  property  was  revested  in  the 
plaintiff! 

Grose,  J. :  — 

If  this  action  could  be  maintained,  it  would  defeat  the  object  of 
the  Act  of  Parliament  which  entitles  the  owner  of  stolen  goods, 
prosecuting  to  conviction,  to  a  restitution  of  them.  For  if  third 
persons,  in  whose  possession  goods  which  had  been  stolen  came 
fairly  and  for  a  valuable  consideration,  were  compelled  to  deliver 
them  up  before  a  conviction  of  the  felon  it  would  take  away  the 
incitement  to  the  prosecutor  to  convict  the  felon,  which  it  was 
the  intention  of  the  Legislature  to  give.  Therefore  on  this  ground, 
as  well  as  for  the  reasons  given  by  the  Court,  I  am  of  opinion  that 
this  action  cannot  be  maintained.  Postea  to  the  defendarU. 

ENGLISH  NOTES. 

The  enactments  and  several  of  the  cases  bearing  on  the  subject  of 
the  rule  have  already  been  commented  on  in  the  note  to  Scattergood  v. 
Sylvester^  under  the  title  "  Larceny  Act,"  16  R.  C.  6. 

Sects.  22  and  24  of  the  Sale  of  Goods  Act,  J 893,  are  as  follows:  — 
22.    (1)  Where  goods  are  sold  in  market  overt,  according  to  the 
usage  of  the  market,  the  buyer  acquires  a  good  title  to  the  goods,  pro- 
vided he  buys  them  in  good  faith  and  without  notice  of  any  defect  or 
want  of  title  on  the  part  of  the  seller. 

(2)  Nothing  in  this  section  shall  affect  the  law  relating  to  the  sale 
of  horses. 

(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

24.  (1)  Where  goods  have  been  stolen  and  the  offender  is  prosecuted 
to  conviction,  the  property  in  the  goods  so  stolen  revests  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative,  not- 
withstanding any  intermediate  dealing  with  them,  whether  by  sale  in 
market  overt,  or  otherwise. 

(2)  Notwithstanding  any  enactment  to  the  contrary,  where  goods 
have  been  obtained  by  fraud  or  other  wrongful  means  not  amounting 
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to  larceny,  the  property  in  such  goods  shall  not  revest  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative,  by 
reason  only  of  the  conviction  of  the  offender. 

(3)   The  provisions  of  this  section  do  not  apply  to  Scotland. 

The  statutory  law  as  to  the  sale  of  horses  is  contained  in  the  Acts  2 
and  3  Phil.  &  Mar.  c.  7  and  31  Eliz.  c.  12.  By  the  latter  Act,  the 
owner  can  reclaim  his  horse,  although  sold  according  to  the  provisions 
of  the  Acts,  by  paying  the  party  in  possession  the  price  which  he  has 
bona  fide  given  for  it. 

The  second  sub-section  of  sect.  24  does  away  with  the  effect  of 
sect.  100  of  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  which  ex- 
tended the  principle  of  revesting  on  conviction  to  all  offences  under 
that  Act.  The  effect  of  that  section  of  the  Larceny  Act  was  regretted 
by  the  Lords  in  Bentley  v.  Vilmont  (H.  L.  1887,  affirming  Vilmont  v. 
Bentley,  18  Q.  B.  D.  322,  C.  A.),  12  App.  Cas.  471,  57  L.  J.  Q.  B.  18, 
67  L.  T.  854,  36  W.  R.  481. 

There  is  nothing  in  the  statutes,  or  in  the  common  law,  to  protect 
the  seller  in  market  overt,  although  innocent.  This  is  shown  by  deci- 
sions in  cases  of  public  salemasters  of  cattle  in  Ireland,  innocently 
selling  and  delivering  to  the  purchaser,  cattle  which  have  been  stolen 
and  brought  by  the  thief  to  the  salemaster's  stand  or  enclosure.  Ganly 
V.  Ledwidge  (1876),  Ir.  R.  10  C.  L,  33  ;  Delaney  v.  Wallis  (1883), 
14  L.  R.  Ir.  31. 

In  Chichester  v.  Hill  (1882),  52  L.  J.  Q.  B.  160,  48  L.  T.  364,  31  W. 
R.  245,  an  application  was  made  to  recover  negotiable  bonds  which  had 
been  stolen.  The  application  was  rejected  by  Field,  J.,  on  considera- 
tion of  the  general  scope  of  the  statute,  and  particularly  having  regard 
to  the  express  proviso  of  the  100th  section  of  the  Larceny  Act,  1861, 
under  which  the  application  was  made. 

It  would,  no  doubt,  be  possible  on  the  wording  of  sub-sect.  (1)  of 
sect.  24  of  the  Sale  of  Goods  Act,  1893  —  having  regard  to  the  words 
**or  otherwise  ''  —  to  raise  an  argument  that  the  title  to  a  negotiable 
instrument  revested,  on  conviction  of  the  thief,  in  the  original  owner. 
But  the  argument  would  be  sufficiently  met  by  a  consideration  of  the 
scope  of  the  Act  as  *'  codifying  the  law  relating  to  the  Sale  of  Groods." 
The  observations  of  Field,  J.,  in  the  judgment  above  mentioned  ;  and 
those  of  the  judgment  of  the  Divisional  Court  in  Payne  v.  Wilson, 
1895,  1  Q.  B.  653,  661,  would,  it  is  submitted,  be  sufficient  to  meet  any 
such  argument.  The  words  *'  or  otherwise ''  in  the  sub-section  may, 
perhaps,  apply  to  a  title  obtained  under  a  foreign  law  similar  to  that 
of  market  overt.  The  question  in  Payne  v.  Wilson^  was  whether  the 
purchaser  of  a  piano  from  a  person  who  had  it  under  a  hire-purchase 
agreement  was  protected  by  the  Factors  Act,  1889  (52  &  63  Vict.  c.  45), 
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although  the  hirer  had  been  convicted  of  larceny.  The  Divisional 
Court  (Pollock,  B.,  and  Grantham,  J.)  decided  first,  that  the  hirer 
in  possession  was  capable  of  giving  a  title  under  the  9th  section  of 
the  Factors  Act,  1889  ;  and  second,  that  this  title  was  not  affected  by 
the  24th  section  of  the  Sale  of  Goods  Act.  The  decision  was  reversed 
on  Appeal  (C.  A.),  1895,  2  Q.  B.  537,  65  L.  J.  Q.  B.  150,  73  L.  T.  12, 
43  W.  B,.  657,  on  the  ground  that  (as  decided  by  the  House  of  Lords  in 
Helby  v.  MaUhews,  1895,  A.  C.  471,  64  L.  J.  Q.  B.  465,  72  L.  T.  841, 
43  W.  H.  561),  the  hirer  was  not  within  the  description  of  persons 
capable  of  giving  a  title  under  the  Factors  Act,  1889.  But  the  rea- 
soning of  the  judgment  on  the  other  point  appears  to  remain  good ; 
and  would  apply  d  fortiori  to  the  title  to  a  negotiable  instrument. 

AMERICAN  NOTES. 

The  doctrine  of  markets  overt  has  never  gained  a  foothold  in  the  United 
States.     See  the  American  Notes  to  Scatter  good  v.  Sylvester,  16  K.  C.  7. 


Section  III.  —  Transfer  of  Property, 

No.  9.  — WHITE  V,  WILKS. 
(1813.) 

RULE. 

Where  there  is  a  contract  for  the  sale  of  unascertained 
goods,  no  property  in  the  goods  is  transferred  to  the  buyer 
unless  and  until  the  goods  are  ascertained. 

White  and  others  y.  Wilks. 

5  Taunt.  176-179  (U  R.  R.  735). 

Sale  of  Goods.  —  Unascertained*  —  Passing  of  Property, 

[176]      By  a  bargain  and  sale  of  twenty  tons  of  oil  out  of  a  merchant's  stock, 
consisting  of  several  large  quantities  of  oil,  in  divers  cisterns,  in  divers 
places,  no  property  passes :  there  must  be  a  separation  of  the  part  sold  from 
the  rest  of  the  stock. 

This  was  an  action  of  trover  for  linseed-oil,  tried  at  the  sittings 
in  London,  after  Trinity  Term,  1813,  before  Mansfield,  Ch.  J. ; 
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the  case  was,  that  Cleasby,  the  broker  for  both  parties,  made  out 
and  delivered  to  the  bankrupts  a  note  of  sale,  as  follows :  **  Lon- 
don, 14th  January,  1812,  Messrs.  Shuttleworth  and  Goodfellow, 
bought  of  Matthias  Wilks,  twenty  tons  of  oil  at  £60,  —£1200." 
Mr.  Wilks  holds  the  above  oil  in  cisterns  for  Messrs.  Shuttle- 
worth  and  Goodfellow's  accommodation,  charging  Is.  per  ton  per 
week  rent.  A  further  contract  was  also  written  in  these  terms : 
*  London,  14th  January,  1812.  Bought  this  day  by  order  of 
Messrs.  Shuttleworth  and  Goodfellow,  of  .Matthias  Wilks,  twenty 
tons  of  linseed  oil,  at  £60  per  ton,  usual  allowances,  to  be  deliv- 
ered in  one  month,  and  paid  for  in  four  days,  by  their  acceptance 
at  four  montha"  In  pursuance  of  these  terms  a  bill  was  pre- 
sented to  the  bankrupts  for  acceptance,  and  being  called  for  on 
the  day  on  which  the  bankrupt  stopped  payment,  was  given  up  not 
accepted,  for  which  a  cause  was  at  the  same  time  assigned,  that 
the  seller  refused  to  give,  at  the  end  of  the  four  days,  an  order  for 
the  delivery  of  the  oil  to  the  bankrupts.  At  the  time  of  making 
this  contract,  the  defendant,  who  was  an  oil-merchant,  was  pos- 
sessed of  large  quantities  of  oil,  lying  in  several  diflferent 
cisterns,  at  different  warehouses ;  *  no  particular  cistern  or  [*  177] 
warehouse  was  mentioned  to  the  buyers  as  that  from  which 
the  oil  sold  to  the  bankrupts  was  to  be  taken,  nor  did  the  broker 
know  where  the  particular  oil  lay  which  was  to  satisfy  this  con- 
tract, nor  was  any  specific  quantity  of  twenty  tons  weighed  out 
for  the  purchaser.  Before  oil  is  actually  delivered,  it  is  the  cus- 
tom of  the  trade  to  weigh  it  out,  and  separate  it  from  the  mass, 
after  which  an  order  is  given  to  the  warehouse  keeper  to  deliver  it 
to  the  purchaser.  The  vendor,  upon  application,  had  refused  to 
deliver  the  oil  to  the  plaintiffs.  Lens,  Serjt,  for  the  plaintiffs, 
contended,  upon  the  authority  of  the  decision  of  the  Court  of 
King's  Bench,  in  Whitehouse  v.  Frost,  12  East,  614  (11  R  R 
491),  and  Hurry  v.  Mangles,  1  Camp.  452  (10  R  R  727),  that 
the  sale  in  this  case  was  complete,  and  the  plaintiffs  entitled  to 
recover,  he  relied  on  the  contract  that  the  goods  should  remain  in 
the  vendor's  warehouse  at  a  certain  rent,  as  equivalent  to  an  actual 
admeasurement  and  delivery.  Shepherd,  Serjt,  for  the  defendant, 
contended  that  there  had  been  no  complete  sale,  because  no  specific 
portion  of  the  oil  had  been  sold,  and  there  had  been  no  delivery. 
Mansfield,  Ch.  J.,  was  of  opinion,  following  the  cases  of  Zagury 
V.  Furnell,  2  Camp.  240  (11  R  R.  704),  and  Austen  v.  Craven  and 
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Beaumont,  4  Taunt.  644  (13  R  R  714),  that  there  was  no  com- 
plete sale,  because  the  contract  did  not  attach  upon  any  particular 
parcel  of  oil,  nor  had  there  been  any  actual  delivery,  and  non- 
suited the  plaintififs. 

Lens  now  moved  to  set  aside  the  nonsuit  and  have  a  new 
trial,  upon  the  authority  of  the  cases  which  he  had  cited  at  the 
trial. 

Mansfield,  Ch.  J.  — ;  In  the  case  of  Austen  v.  Craven,  this 
Court,  in  direct  opposition  to  the  cases  cited,  held  that 
[*  178]  trover  would  not  lie  for  sugars  which  had  not  been  *  spe- 
cifically separated  from  the  vendor's  stock,  and  although 
the  objection  was  not  made  fully  comprehensible  upon  the  first 
trial  of  that  cause,  yet  as  soon  as  it  came  to  be  stated  in  Court,  it 
became  too  clear  to  be  resisted;  and  although  the  case  was  an 
extremely  hard  one,  inasmuch  as  the  very  persons  who  refused  to 
deliver  the  sugars  had  told  the  purchaser  that  he  might  safely  pay 
the  bankrupt  for  them,  we  held  that  he  could  not  recover,  and 
unless  it  can  be  shown  that  that  decision  was  wrong,  it  is  impos- 
sible that  the  plaintiff  should  prevail  in  this  casa  The  objection 
here  is,  that  no  specific  quantity  of  oil  was  sold.  The  quantity 
agreed  to  be  sold  was  mixed  with  a  much  larger  quantity ;  and  not 
only  that,  but  it  was  mixed  with  several  different  quantities  :  how 
was  it  to  be  separated  ?  In  the  cases  where  the  payment  of  rent 
for  warehouse  room  has  been  an  ingredient  to  make  a  complete 
sale,  the  question  has  always  been  on  the  constructive  delivery, 
not  on  the  separation  of  the  goods  from  the  mass;  in  all  those 
cases  there  has  been  a  complete  separation  of  the  goods  sold,  and 
the  only  doubt  has  been,  whether  there  were  a  symbolical  deliv- 
ery. This*,  too,  is  the  case  of  a  liquid,  which  makes  the  difiBculty 
much  greater  than  in  the  case  of  a  solid  substance. 

[*  179]  *  Heath,  J.  — The  payment  of  rent  is  not  equivalent  to 
a  delivery  of  the  goods.  Suppose  a  part  of  the  oil  in  some 
of  these  cisterns  were  lost  or  burnt,  who  is  to  know  whether  it  is 
the  vendor's  or  the  purchaser's  oil  that  is  destroyed  ?  We  do  not 
pretend  to  reconcile  the  case  of  Austen  v.  Craven  with  that  of 
Whitehouse  v.  Frost,  it  would  be  impossible  so  to  do ;  and  unless 
the  plaintiff  can  overthrow  that  case,  it  is  impossible  to  grant  a 
new  trial  here;  there  are,  besides,  numbers  of  old  cases,  in  which 
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it  has  been  held,  that  the  plaintiffs  could  not  succeed  for  want  of 
a  sufficient  certainty  and  separation  of  the  goods  sold. 

The  Court  refused  the  rule. 

Chambre,  J.,  was  absent  in  consequence  of  indisposition. 


ENGLISH  NOTES. 

The  above  rule  is  in  the  terms  of  the  16th  section  of  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71). 

The  rule  is  shown  by  Blackburn  in  his  book  on  the  Contract  of 
Sale  to  be  supported  by  authorities  from  the  Year  Books  downwards. 

Among  the  more  recent  authorities,  where  the  rule  is  stated  or  rec- 
ognised as  unquestioned,  are  the  following  :  Dixon  v.  Yates  (1833), 
5  B.  &  Ad.  313  (per  Parke,  J.,  at  p.  340) ;  Aldridge  v.  Johnson  (1857), 
7  El.  &  BL  885,  26  L.  J.  Q.  B.  296,  per  Campbell,  Ch.  J.,  at  p.  299; 
Campbell  v.  Mersey  Docks  and  Harbour  Board  (1863),  14  C.  B.  (N.  S.) 
412,  8  L.  T.  245,  11  W.  R.  596;  Jenner  v.  SmUh  (1869),  L.  R.  4  C. 
P.  270;  Mirabita  v.  Imperial  Ottoman  Bank  (C,  A.  1878),  3  Ex.  D. 
164,  per  Cotton,  L.  J.,  at  p.  172,  47  L.  J.  Ex.  418,  38  L.  T.  597. 

AMERICAN  NOTES. 

The  general  principle  that  a  contract  for  the  sale  of  unspecified  goods  does 
not  have  the  effect  of  passing  title  is  clearly  recognized  in  the  American  cases, 
leading  decisions  illustrative  of  this  principle  are  Mass  v.  Meshew,  8  Bush 
(Ky.),  187;  Banckor  v.  Wan-en,  33  New  Hampshire,  183;  Randolph  Iron  Co, 
V.  Elliott,  34  New  Jersey  Law,  184;  Foot  v.  Marsh,  51  New  York,  288;  Big- 
gins V.  Delaware,  Lackawanna  if  Western  R.  Co.,  60  id.  553;  Ormsbee  v.  Machir, 
20  Ohio  State,  295;  Window  v.  Leonard,  24  Pennsylvania  State,  14. 

**  No  person  can  be  said  to  own  a  horse  or  a  picture,  unless  he  is  able  to 
identify  the  chattel  or  specify  what  horse  or  what  picture  it  is  that  belongs  to 
him.  It  is  not  only  legally,  but  logically,  impossible  to  hold  property  in  such 
things ;  and  this,  I  apprehend,  is  the  foundation,  of  the  rule  that,  on  a  sale  of 
chattels,  in  order  to  pass  the  title,  the  articles  must,  if  not  delivered,  be  desig- 
nated, so  that  possession  can  be  taken  by  the  purchaser  without  any  further 
act  on  the  part  of  the  seller."  Kitnberly  v.  Patchin,  19  New  York,  330,  333. 

Where,  however,  the  contract  is  for  the  sale  of  a  designated  quantity  of 
goods  from  a  larger  mass  of  the  same  kind  and  quality,  there  is  a  large  body 
of  American  authority  to  the  effect  that  title  may  pass  before  separation. 
**  As  to  the  sale  of  a  portion  of  a  large  quantity  of  the  same  kind,  —  an  un- 
selected  part  of  a  particular  mass,  as  where  the  buyer  says,  *  I  will  take  one 
hundred  bushels  out  of  that  bin,  which  in  fact  contains  a  thousand  bushels, 
—  the  American  authorities  appear  to  be  in  hopeless  conflict  whether  or  not 
some  separation,  designation,  or  identification  is  necessary  in  order  to  pass  the 
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property  in  any  portion  of  the  whole."    Bennett's  note  in  Benjamin  on  Sales, 
7th  ed.  318,  citing  and  discussing  the  cases  at  length. 

Leading  cases  taking  the  English  view,  that  title  does  not  pass  in  sach 
cases  until  separation,  are  Commercial  National  Bank  v.  Gillette,  90  Indiana, 
268;  Scudder  v.  Worster,  11  Gushing,  573;  New  England  Dressed  Meat  §• 
Wool  Co.  V.  Standard  Worsted  Co ,  165  Massachusetts,  328;  Bailey  v.  Smith, 
43  New  Hampshire,  141;   Waldo  y.' Belcher,  11  Iredell  Law  (N.  Car.),  609. 

Among  the  authorities  taking  the  contrary  view,  and  holding  that  '*  where 
the  quantity,  and  the  general  mass  from  which  it  is  to  be  taken  are  specified, 
the  subject  of  the  contract  is  thus  ascertained,  and  it  becomes  a  possible  re- 
sult for  the  title  to  pass,  if  the  sale  is  complete  in  all  its  other  circumstances," 
are  Hurffv.  Hires,  40  New  Jersey  Law,  681 ;  Kimherly  v.  Patching  19  New 
York,  330  (from  which  the  above  language  is  quoted)  ;  Brownfield  v.  Johnson, 
128  Pennsylvania  State,  254  ;  Pleasants  v.  Pendleton,  6  Randolph  (Va.).  473 ; 
Young  v.  Miles,  20  Wisconsin,  615.  But  the  larger  mass  must  be  of  uniform 
quality,  or  title  will  not  pass.  Foot  v.  Marsh,  51  New  York,  288 ;  Hutchinson 
V.  Hunter,  7  Pennsylvania  State,  140. 

In  Brownfeld  v.  Johnson,  supra,  the  Court  said,  at  p.  267:  **  The  weight  of 
American  authority  supports  the  proposition  that  when  property  is  sold  to  be 
taken  out  of  a  specific  mass  of  uniform  quality,  title  will  pass  at  once  upon 
the  making  of  the  contract,  if  such  appears  to  be  the  intent.  Oil  in  a  tank 
and  grain  in  an  elevator  may  serve  as  illustrations  of  this  rule.  Where,  how- 
ever, the  property  is  sold  as  part  of  a  mass  made  up  of  units  of  unequal 
quality  or  value,  such  as  cattle  in  a  herd,  selection  is  essential  to  the  execution 
of  the  contract,  and  of  course  the  rule  cannot  apply.  Benj.  on  Sales,  477- 
531,  and  cases  there  cited.  The  storage  of  oil  in  tanks  and  of  grain  in 
elevators,  although  not  universal,  is  the  usual  and  ordinary  means  employed 
by  larfl;e  dealers  in  those  commodities,  and  whilst  no  ciustom  of  that  kind, 
technically  speaking,  could  be  established,  the  usage  of  the  trade  and  general 
course  of  business  in  this  country  is  well  known.  In  view  of  the  necessities 
which  grow  out  of  such  usage,  the  American  Courts  have  departed  from  the 
rule  adhered  to  in  England,  and  have  recognized  a  rule  for  the  delivery  of  this 
class  of  property  more  in  conformity  with  the  commercial  usages  of  the 
country.  A  distinction  is  made  between  those  cases  where  the  act  of  separa- 
tion is  burdensome  aud  expensive  or  involves  selection,  and  those  wjiere  the 
article  is  uniform  in  bulk  and  the  act  of  separation  throws  no  additional  bur- 
den on  the  buyer." 

Some  of  the  Courts  which  adopt  the  English  doctrine  make  a  distinction  in 
cases  of  grain  or  other  property  in  warehouses,  holding  that  title  to  a  part 
thereof  may  be  transferred  by  a  delivery  order  duly  accepted  by  the  ware- 
houseman. Burdick  on  Sales,  45.  See  Cushing  v.  Breed,  14  Allen  (Mass.), 
376;  fCeeler  v.  Goodwin,  111  Massachusetts,  490.  This  is  not  inconsistent 
with  the  English  rule.     Benjamin  on  Sales,  7th  ed.  327. 

In  some  states  there  are  now  statutes  covering  this  matter.  Thus  in 
Massachusetts  it  is  provided  that  '*  where  grain  or  other  property  is  stored  in 
a  public  warehouse  in  such  a  manner  that  different  lots  or  parcels  are  mixed 
together  so  that  the  identity  thereof  cannot  be  accurately  preserved,  the  ware- 
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booseman's  receipt  for  any  portion  of  sach  grain  or  property  shall  be  deemed 
a  valid  title  to  so  much  thereof  as  is  designated  in  said  receipt,  without  regard 
to  any  separation  or  identification.*'    Public  Statutes,  c.  72,  s.  7. 

See  also  Revised  Statutes  of  Maine,  c.  31,  s.  9 ;  Statutes  of  Minnesota, 
(1804),  8.  7649. 

*<  Doubtless  the  object  aimed  at  by  such  statutes  would  be  attained  without 
legislative  enactment  by  the  Courts  of  most  western  states,  holding  as  they 
do  that  the  depositor  of  grain  in  a  warehouse,  to  be  mixed  with  other  grain, 
retains  title  to  a  portion  of  the  mass."  Williston's  Cases  on  Sales,  118,  citing 
several  cases. 


No.  10.  — TABLING  v.  BAXTER 
(1827.) 

No.  11.  — SEATH  V.  MOOER 
(H.  L.  sa  1885.) 

RT7LE. 

Where  a  contract  of  sale  relates  to  a  specific  thing,  the 
property  in  the  thing  passes  at  the  time  when  it  is  in- 
tended by  the  contract  to  pass;  and,  unless  a  different 
intention  appears  (according  to  the  next  succeeding  rule, 
or  otherwise),  the  intention  may  be  presumed  that  the 
property  is  to  pass  immediately. 

By  the  law  of  Scotland,  the  same  facts  which  in  England 
effect  a  transfer  of  the  property  gives  the  buyer  of  a 
thing  not  yet  delivered  a,  jus  ad  rem,  and  complete  the  sale 
so  that  the  goods  are  "  sold ''  within  the  meaning  of  the 
Mercantile  Law  Amendment  Act  (Scotland),  1856  (19  & 
20  Vict.  c.  60),  and  attachment  by  the  creditors  of  the  seller 
is  excluded. 

Tarling  y.  Baxter.  , 

6  Bam.  &  Cress.  360-^65  (30  R.  R.  355). 

Sale  of  Goods,  —  Specifically  ascertained,  —  Passing  of  Property, 

A.,  on  the  4th  of  January,  agreed  to  sell  to  B.  a  stack  of  hay  for  the  [360] 
sum  of  £145,  to  be  paid  on  the  4th  of  February,  the  same  to  be  allowed 
to  stand  on  A. 'a  premises  until  the  Ist  of  May.     B.  stipulated  that  the  hay 
Bhonld  not  be  cut  until  it  was  paid  for :  HM^  that  this  was  a  contract  for  an 
VOL.  xxiii.  — 17 
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immediate  and  not  a  fature  sale,  and  that  the  property  in  the  hay  passed  hy 
it  immediately  to  the  vendee,  and  that  the  same  having  been  subsequently 
destroyed  by  fire,  the  loss  fell  upon  him. 

Assumpsit  to  recover  back  £145  paid  by  the  plaintifif  to  the 
defendant's  use.  The  declaration  contained  counts  for  money  had 
and  received,  and  the  other  common  counts.  Plea,  general  issue, 
with  a  notice  of  set-ofif  for  goods  sold  and  delivered  and  bargained 
and  sold.  At  the  trial  before  Abbott,  Ch.  J. ,  at  the  London  Sit- 
tings after  Hilary  Terra,  1826,  a  verdict  was  found  for  the  plain- 
tiff for  £145,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

On  the  4th  of  January,  1825,  the  plaintifif  bought  of  the  defend- 
ant a  stack  of  hay  belonging  to  the  defendant,  and  then  standing 
in  a  field  belonging  to  the  defendant's  brother.  The  note  signed 
by  the  defendant,  and  delivered  to  the  plaintifif  was  in  these 
words :  "  I  have  this  day  agreed  to  sell  James  Tarling  a  stack  of 
hay,  standing  in  Canonbury  Field,  Islington,  at  the  sum  of  one 
hundred  and  forty -five  pounds,  the  same  to  be  paid  on  the  4th  day 
of  February  next,  and  to  be  allowed  to  stand  on  the  premises  until 
the  first  day  of  May  next. "  And  the  following  note  was  signed 
by  the  plaintifif,  and  delivered  to  the  defendant  "  I  have  this 
day  agreed  to  buy  of  Mr.  John  Baxter,  a  stack  of  hay,  standing 
in  Canonbury  Field,  Islington,  at  the  sum  of  £145,  the  same  to 
be  paid  on  the  4th  day  of  February  next,  and  to  be  allowed  to 
stand  on  the  premises  until  the  first  day  of  May  next,  the  same 
hay  not  to  be  cut  until  paid  for.  January  4,  1825."  At  the 
meeting  at  which  the  notes  were  signed,  but  after  the  sig- 
[♦  361]  nature  *  thereof,  the  defendant  said  to  the  plaintifif,  "  You 
will  particularly  oblige  me  by  giving  me  a  bill  for  the 
amount  of  the  hay. "  The  plaintifif  rather  objected.  The  defend- 
ant's brother,  S.  Baxter,  on  the  8th  of  the  same  month  of  January, 
took  a  bill  of  exchange  for  £145  to  the  plaintifif,  drawn  upon  him 
by  the  defendant,  dated  the  4th  of  January,  1825,  payable  one 
month  after  date,  which  the  plaintifif  accepted.  The  defendant 
afterwards  indorsed  it  to  George  Baxter,  and  the  plaintifif  paid  it 
to  one  Taylor,  the  holder,  when  it  became  due.  The  stack  of  hay 
remained  on  the  same  field  entire  until  the  20th  of  January,  1825, 
when  it  was  accidentally  wholly  consumed  by  fire,  without  any 
fault  or  neglect  of  either  party. 

A  few  days  after  the  fire,  the  plaintifif  applied  to  the  defendant 
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to  know  what  he  meant  to  do  when  the  bill  became  due;  the 
defendant  said,  "  I  have  paid  it  away,  and  you  must  take  it  up  to 
be  sure ;  I  have  nothing  to  do  with  it,  why  did  you  not  remove  the 
hay.  *  The  plaintiff  said,  "  He  could  not,  because  there  was  a 
memorandum  '  that  it  should  not  be  removed  until  the  bill 
was  paid ; '  would  you  have  suffered  it  to  be  removed  ?  "  and  the 
defendant  said,  **  Certainly  not. "  The  defendant's  set-off  was  for 
the  price  of  the  hay  agreed  to  be  sold  as  aforesaid.  The  question 
for  the  opinion  of  the  Court  was,  whether  the  plaintiff  under  the 
circumstances  was  entitled  to  recover  the  sum  of  £145  or  any  part 
thereof. 

Chitty,  for  the  plaintiff.  —  The  loss  in  this  case  must  fall  upon 
the  defendant.  There  is  a  difference  between  the  two  contracts ; 
the  one  contains  a  stipulation  not  in  the  other,  that  the 
hay  was  not  to  be  cut  until  paid  for.  *  Now  if  that  be  a  [*  362] 
material  part  of  the  contract,  then  there  was  no  one  suffi- 
cient contract  in  writing  to  satisfy  the  Statute  of  Frauds,  but 
assuming  that  there  was  a  complete  contract  of  sale  without  the 
stipulation,  and  that  the  plaintiff  thereby  consented  to  waive  a 
right  which  he  otherwise  would  have  had,  still  the  property  in  the 
hay  had  not  passed  to  the  vendee,  because  this  was  a  sale  upon 
credit,  and  the  vendee  was  not  entitled  to  have  possession  of  the 
goods  until  the  credit  expired ;  and  if  so,  the  property  did  not  vest 
in  him  until  the  credit  expired.  [Holroyd,  J.  — In  Comyn's  Dig. 
tit  Agreement  (B  3)  it  is  laid  down,  "  that  if  a  sale  be  of  goods 
for  such  a  price,  and  a  day  of  payment  limited ;  the  contract  will 
be  good,  and  the  property  altered  by  the  sale,  though  the  money  be 
not  paid ; "  and  R.  10  Hen.  VII.  8  a,  14  Hen.  VIII.  20  a,  and  Dyer, 
30  a,  are  cited.  And  again,  *  If  A.  sell  a  horse  to  B.  upon  condi- 
tion that  he  pay  £20  at  Christmas,  and  afterwards  sell  it  to  D. , 
the  sale  to  D.  is  void,  though  B.  afterwards  do  not  pay,"  and  Plow- 
den's  Com.  432  b  is  cited,  and  the  reason  there  given  is,  that  A. 
at  the  time  of  the  second  contract  had  no  interest  in,  nor  property, 
nor  possession  of  the  horse,  nor  anything  but  a  condition,  and 
therefore  the  second  contract  was  merely  void.]  It  is  true  that 
in  Noy's  Maxims,  p.  88,  it  is  laid  down,  that  "  If  I  sell  my  horse 
for  money  I  may  keep  him  until  I  am  paid,  but  I  cannot  have  an 
action  of  debt  until  he  be  delivered,  yet  the  property  of  the  horse 
is  by  the  bargain  in  the  bargainee  or  buyer ;  but  if  he  presently 
tender  me  my  money  and  I  refuse  it,  he  may  take  the  horse  or 
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have  an  action  of  detinue. "  But  that  relates  clearly  to  the  case 
of  a  ready  money  bargain.  In  Goadall  y,  Skdton^  2  H. 
[*  363]  BL  316  (3  R  R  379),  A.  agreed  to  sell  *  goods  to  B.,  who 
paid  a  certain  sum  as  earnest ;  the  goods  were  packed  in 
cloth  furnished  by  the  buyer,  and  deposited  in  a  building  belong- 
ing to  the  seller  until  the  buyer  should  send  for  them,  but  the 
seller  declared  at  the  same  time  that  they  should  not  be  carried 
away  till  he  was  paid.  It  was  held  that  the  seller  could  not 
maintain  an  action  for  goods  sold  and  delivered.  In  the  present 
case  the  hay  was  to  remain  in  possession  of  the  seller,  and  not 
to  be  cut  till  paid  for.  This  is  distinguishable,  therefore,  from 
Hinde  v.  WhiUhouse,  7  East,  558  (8  R  R  676),  where  sugars  in 
the  king's  warehouse  were  held  to  pass  to  the  buyer  by  the  con- 
tract of  sale,  although  the  duties  were  not  paid.  It  is  more  like 
Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680  (22  R  R  526),  where  the 
purchaser  of  a  horse  for  ready  money  rode  the  horse,  and  requested 
that  it  might  remain  in  B.  's  possession  for  a  further  time,  at  the 
expiration  of  which  he  promised  to  fetch  it  away  and  pay  the 
price.  This  was  assented  to  by  the  seller,  and  it  was  held,  that 
the  seller  could  not  recover  on  a  count  for  horses  bargained  and 
sold,  there  having  been  no  acceptance  of  the  horse  within  the 
meaning  of  the  Statute  of  Frauds. 

Bayley,  J.  —  It  is  quite  clear  that  the  loss  must  fall  upon  him 
in  whom  the  property  was  vested  at  the  time  when  it  was  de- 
stroyed by  fire.  And  the  question  is,  in  whom  the  property  in 
this  hay  was  vested  at  that  time  ?  By  the  note  of  the  contract 
delivered  to  the  plaintiff,  the  defendant  agreed  to  sell  the  plain- 
tiff a  stack  of  hay  standing  in  Canonbury  Field  at  the  sum  of 

£145,  the  same  to  be  paid  for  on  the  4th  day  of  February 
[*  364]  next,  and  *  to  be  allowed  to  stand  on  the  premises  until 

the  first  day  of  May  next. "  Now  this  was  a  contract  for 
an  immediate,  not  a  prospective  sale.  Then  the  question  is,  in 
whom  did  the  property  vest  by  virtue  of  this  contract  ?  The  right 
of  property  and  the  right  of  possession  are  distinct  from  each 
(itlier ;  the  right  of  possession  may  be  in  one  person,  the  right  of 
pr()i)erty  in  another.  A  vendor  may  have  a  qualified  right  to 
retain  the  goods  unless  payment  is  duly  made,  and  yet  the  prop- 
(srtv  in  these  goods  may  be  in  the  vendee.  The  fact  in  this  case, 
tluit  tlio  hay  was  not  to  be  paid  for  until  a  future  period,  and  that 
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it  was  not  to  be  cut  until  it  was  paid  for,  makes  no  difference, 
provided  it  was  the  intention  of  the  parties  that  the  vendee  should, 
by  the  contract,  immediately  acquire  a  right  of  property  in  the 
goods,  and  the  vendor  a  right  of  property  in  the  price.  The  rule 
of  law  is,  that  where  there  is  an  immediate  sale,  and  nothing 
remains  to  be  done  by  the  vendor  as  between  him  and  the  vendee, 
the  property  in  the  thing  sold  vests  in  the  vendee,  and  then  all 
the  consequences  resulting  from  the  vesting  of  the  property  fol- 
low, one  of  which  is,  that  if  it  be  destroyed,  the  loss  falls  upon 
the  vendee.  The  note  of  the  buyer  imports  also  an  immediate, 
perfect,  absolute  agreement  of  sale.  It  seems  to  me  that  the  true 
construction  of  the  contract  is,  that  the  parties  intended  an  imme- 
diate sale,  and  if  that  be  so,  the  property  vested  in  the  vendee, 
and  the  loss  must  fall  upon  him.  The  rule  for  entering  a  nonsuit 
must  therefore  be  made  absolute. 

HoLROTD,  J.  —  I  think  that  in  this  case  there  was  an  immediate 
sale  of  the  hay,  accompanied  with  a  stipulation  on  the 
part  of  the  vendee,  that  he  would  not  cut  it  till  a  *  given  [*  365] 
period.  Now,  in  the  case  of  a  sale  of  goods,  if  nothing 
remains  to  be  done  on  the  part  of  the  seller,  as  between  him  and 
the  buyer,  before  the  thing  purchased  is  to  be  delivered,  the  prop- 
erty in  the  goods  immediately  passes  to  the  buyer,  and  that  in  the 
price  to  the  seller ;  but  if  any  Act  remains  to  be  done  on  the  part 
of  the  seller,  then  the  property  does  not  pass  until  that  Act  has 
been  done.  I  am  of  opinion,  therefore,  in  this  case,  not  only  that 
the  property  immediately  passed  to  the  buyer  by  the  contract,  but 
that  the  seller  thereby  immediately  acquired  a  right  in  the  price 
stipulated  to  be  paid  for  the  goods,  although  that  was  not  to  be 
paid  until  a  future  day.  The  property  having  passed  to  the 
vendee,  and  having  been  accidentally  destroyed  before  the  day  of 
payment,  the  loss  must  fall  upon  him. 

LiTTLEDALE,  J.  —  The  parties  on  the  4th  of  January  stipulated 
for  the  sale  and  purchase  of  a  stack  of  hay,  to  be  paid  for  in  a 
month.  Thus  the  case  would  have  stood,  but  for  the  note  of  the 
contract  delivered  to  the  buyer,  and  in  that  there  was  a  stipula- 
tion, that  the  purchaser  should  not  cut  until  the  money  was  paid, 
but  the  property  in  the  hay  had  already  passed  by  the  contract  of 
sale  to  the  purchaser,  and  the  latter  afterwards  merely  waived  his 
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right  to  the  immediate  possession.  Then  the  property  having 
passed  to  the  buyer,  the  loss  must  fall  upon  him,  and,  conse- 
quently, this  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Bule  absolute, 
Seath  &  Co.  y.  Moore. 

n  App.  Ca«.  350-385  (8.  c.  56  L.  J.  P.  C.  54 ;  54  L.  T.  690). 

[360]  Scotch  Law,  —  Sale  of  Goods.  —  Bankruptcy  of  Manufacturer,  —  Right  of 
Trustee    to  Articles    in    Course    of  Manufacture. — Mercantile  Law 
Amendment  (Scotland)  Act,  s.  1. 

The  Mercantile  Law  Amendment  (Scotland)  Act,  1856  (19  &  20  Vict.  c.  60), 
8.  1  —  which  provides  that,  *'  Where  goods  have  been  sold,  bat  the  same  have 
not  been  delivered  to  the  purchaser,  and  have  been  allowed  to  remain  in  the 
custody  of  the  seller,  it  shall  not  be  competent  for  any  creditor  of  such  seller 
after  the  date  of  such  sale  to  attach  such  goods  as  belong  to  the  seller  by  any 
diligence  or  process  of  law,  including  sequestration,  to  the  effect  of  preventing 
the  purchaser  or  others  in  his  right  from  enforcing  the  delivery  of  the  same  " 
—  imposes  no  limitation  upon  the  right  of  the  seller's  creditor  or  trustee  until 
the  contract  of  sale  is  so  far  completed  as  to  confer  a  proper  jus  ad  rem  upon 
the  purchaser. 

By  LfOrd  Watson.  —  The  same  circumstances  which  in  England  sustain 
the  inference  that  a  chattel  has  been  **  sold "  to  the  effect  of  passing  its 
property  to  the  vendee,  will,  in  Scotland,  generally  be  sufficient  to  give  him  a 
jus  ad  rem  under  19  &  20  Vict.  c.  60,  s.  1. 

Woods  V.  Russell  (except  as  to  the  rudder  and  cordage)  (5  B.  &  Aid.  942) ; 
Clarke  v.  Spence  (4  Ad.  &  E.  448)  ;  Wood  v.  Bell  (5  E.  &  B.  772,  and  6  E.  & 
B.  355)  approved. 

The  principles  applicable  to  the  sale  of  part  of  a  ship  are  equally  applicable 
to  the  sale  of  pai*t  of  any  corpus  manufactum  in  course  of  construction.  And 
it  follows  that  it  is  competent  for  parties  to  agree  for  a  valuable  consideration 
that  a  specific  article  shall  be  sold  and  become  the  property  of  the  pur- 
[*351]  chaser  as  soon  as  it  has  reached  a  certain  stage;  but  it  *  is  a  question 
of  construction  in  each  case  at  what  stage  the  property  shall  pass ;  and 
a  question  of  fact  whether  that  stage  has  been  reached. 

On  the  other  hand,  materials  provided  by  the  builders  as  portions  of  the 
fabrics,  whether  wholly  or  partially  finished,  cannot  be  regarded  as  appropri- 
ated to  the  contract,  or  as  *'  sold,"  unless  they  have  been  "  affixed,''  or  in  a 
reasonable  sense  made  part  of  the  corpus.  Wood  v.  Bell  (6  E.  &  B.  355)  and 
Tripp  V.  ArmUage  (4  M.  &  W.  687)  approved. 

Appeal  from  the  Second  Division  of  the  CJourt  of  Session, 
Scotland. 

T.  B.  Seath  &  Co. ,  the  appellants  ("  pursuers, "  or  plaintiffs,  in 
the  action),  are  shipbuilders  in  Glasgow.  The  respondent  (de- 
fendant in  the  action)  is  the  trustee  on  the  sequestrated  estate  of 
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A.  Campbell  &  Son,  engineers,  Glasgow.  The  appellants  con- 
tracted with  their  customers  for  building  vessels  completely 
equipped  and  ready  for  sea ;  and  as  they  did  not  construct  or  fit  up 
engines  and  relative  machinery,  their  habit  was  to  contract  with 
engineers  to  supply  whatever  engines,  boilers,  and  machinery  was 
required  for  the  vessels  built  by  them.  For  many  years  the  appel- 
lants have  entered  into  such  contracts  with  A.  Campbell  &  Son. 

Five  contracts  were  running  at  the  date  of  Campbell  &  Son's 
sequestration  on  the  12th  May,  1883 ;  and  this  action  was  raised 
by  the  appellants  for  delivery  of  pieces  of  machinery  in  a  more  or 
less  finished  condition,  and  materials  obtained  for  such  machinery, 
but  lying  loose  on  the  bankrupt's  premises. 

The  first  contract  (the  Elms)  is  contained  in  an  ofier,  dated  the 
2nd  of  September,  1881,  addressed  by  A.  Campbell  &  Son  to  the 
pursuers  and  accepted  by  them.  In  this  Campbell  &  Son  under- 
took "  to  furnish  you  with  tandem  machinery  consisting  of  high- 
pressure  cylinder  18  in.  by  20  in.,  low-pressure  cylinder  36  in.  by 
20  in.,  all  fitted  same  as  in  engine  No.  176;  boiler  9  ft  6  in. 
diameter,*  &c.,  .  .  .  "  for  the  sum  of  £1300  net  cost,  in  terms  of 
your  letter  of  1st  Sept " 

Before  the  1st  of  December,  1882,  four  instalments  were  paid, 
amounting  to  £1250,  and  afterwards  other  sums,  making  the  total 
£1700.  There  was  no  obligation  to  pay  by  instalments,  and  no 
stipulation  on  an  instalment  being  paid  the  property  should  pass 
to  the  pursuera 

The  construction  of  the  engines  and  machinery  was  practically 
finished,  but  the  whole  engine  and  machinery  so  far  as 
fitted  *  together,  and  the  material  provided  for  the  comple-  [*  352] 
tion,  with  the  exception  of  a  few  articles  were  lying  on 
the  bankrupt's  premises,  and  the  whole  have  been  valued  by  the 
parties  at  £1400. 

The  second  contract  (the  Brighton)  is  contained  in  a  minute  of 
agreement  dated  the  16th  of  March,  1882,  by  which  A.  Campbell 
&  Son  undertook  "  to  supply  and  fit  up  engines,  boilers,  and  other 
machinery  and  appurtenances,"  for  a  vessel  called  the  Brighton, 
which  Seath  &  Co.  had  undertaken  to  build  for  the  Port  Jackson 
Steamship  Company.  The  sub-contract  was  made  subject  to  all 
the  conditions  of  the  principal  contract,  so  far  as  applicable  to  the 
supplying  and  fitting  up  of  the  said  machinery,  &c.  The  price  of 
the  engines  was  to  be  £6300,  to  be  paid  by  four  equal  instalments 
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as  follows  —  viz. ,  the  first,  "  when  cylinders,  sole-plates,  and  con- 
densers are  cast;  the  second,  when  the  machinery  tooled  and 
boilers  ready  for  riveting;  the  third,  when  the  engines,  boilers, 
and  machinery  are  all  ready  alongside  for  lifting  on  board ;  and 
the  fourth,  when  all  completed  and  tried  to  the  satisfaction  of  the 
owners,  and  ready  for  delivery. "  The  instalments  were  not  paid 
as  the  different  stages  of  the  work  were  reached,  but  when  Camp- 
bell &  Son  required  an  advance.  They  advanced,  prior  to  the 
1st  of  December,  1882,  a  sum  of  £3750  in  eight  separate  instal- 
ments, and  subsequent  to  that  date  a  further  sum  of  £2000  in  four 
instalments. 

The  construction  of  the  engines  and  machinery  had  been  com- 
pleted, and  the  same  delivered,  with  the  exception  of  a  few 
articles,  which  had  been  retained  by  the  bankrupts,  and  were  on 
their  premises  at  the  date  of  their  sequestration,  the  value  of  those 
articles  retained  was  put  at  £48  178.  8d, 

The  third  contract  (the  Satanella)  is  contained  in  an  offer  of 
Campbell  &  Son,  dated  the  16th  of  August,  1882,  to  "  remove 
present  boiler  "  from  a  steamer  called  the  Satanella,  "  construct 
and  fit  on  board  a  new  boiler  of  sufficient  capacity  to  supply  steam 
at  a  regular  working  pressure  of  60  lbs.  per  square  inch,  making 
all  requisite  alterations  and  connections  in  engine-room,  convert- 
ing machinery  to  work  as  surface  condensing,  fitting  a  complete 
set  of  air  and  circulating  pumps  and  condensers,  with  brass  tubes 
to  each  engine,  making  them  to  work  independently,  but  it  is 
understood  we  are  to  work  in  all  the  suitable  boiler  and 
[*353]  *  engine  mountings,  donkeys,  cocks,  pipes  or  valves,  and 
if  we  require  to  furnish  new  mountings,  &c.,  as  above, 
the  old  to  become  our  property,  making  all  complete  and  suffi- 
cient to  secure  Board  of  Trade  passenger  certificate,  same  as  now 
granted,  to  be  for  the  lump  sum  of  £600,  payments  to  be  made 
as  follows:  one-third  by  bill  of  four  months  when  boiler  is  on 
board,  balance  by  four  months'  bill  when  complete.  Bills  to  be 
renewed,  if  desired.  *  Interest  at  the  rate  of  5  per  cent  per  annum 
in  lieu  of  discount  being  payable  by  the  granters.  Two  instal- 
ments of  the  bill  amounting  to  £400  appears  to  have  been  paid  on 
the  13th  of  January,  and  on  the  2nd  of  March,  1883. 

The  construction  of  the  new  boiler  and  machinery  had  been 
largely  advanced  towards  completion,  but  the  boiler  and  machin- 
ery, so  far  as  fitted  together,  and  the  whole  material,  so  far  as 
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provided  for  the  completion,  were  lying  in  the  bankrupt's  prem- 
ises and  has  been  valued  by  the  parties  at  £250.  The  old  mate- 
rial was  for  the  most  part  returned  to  the  appellants. 

The  fourth  contract  is  contained  in  an  offer  dated  the  13th  of 
September,  1882,  addressed  by  Campbell  &  Son  to  the  pursuer, 
and  accepted  by  them  on  the  15th  of  September,  1882.  By  this 
Campbell  &  Son  offered  **  to  make  for  you  and  fit  on  board  new 
tender  for  Trinity  Board  two  tandem  engines  on  twin  principles 
with  high  pressure  cylinder,  &c. ,  all  as  set  forth  in  specification 
shown  us,  for  the  sum  of  £2110.  * 

Two  instalments  of  the  price  were  paid,  amounting  to  £700,  on 
the  10th  of  February,  and  the  10th  of  March,  1883. 

Considerable  progress  had  been  made  with  the  completion  of  the 
contract,  but  the  whole  engines,  and  machinery  and  material,  so 
far  as  provided  for  the  completion,  were  lying  in  the  bankrupt's 
premises,  and  have  been  valued  by  the  parties  at  £700. 

The  fifth  contract  was  called  the  Bonnie  Princes  contract.  It 
appears  that  the  appellant  had  built  for  the  Liverpool  Llandudno 
and  Welsh  Coast  Steamship  Company  a  steamer  called  the  Bonnie 
Princess,  the  engines  of  which  had  been  furnished  by  A.  Campbell 
&  Son,  under  a  sub-contract  with  the  appellants.  The  company 
were  dissatisfied  with  the  vessel.  The  dispute  was  settled  by 
an  agreement  of  the  20th  of  October,  1882,  whereby  the  appel- 
lants agreed  to  remove  the  boilers  then  in  the  ship,  and 
*  replace  them  with  two  upright  tubular  boilers  in  accord-  [*  354] 
ance  with  the  requirements  of  the  Board  of  Trade,  and 
should  make  other  alterations ;  that  the  Liverpool  company  should 
pay  as  their  proportion  of  the  cost  of  the  alterations,  £1500,  by 
three  equal  instalments,  by  bills  at  two,  three,  and  four  months, 
after  receiving  a  report  from  two  engineers  that  the  machinery  was 
working  perfectly  satisfactorily. 

These  obligations,  except  as  to  some  alterations  within  the  ship- 
builders' department,  were  taken  over  by  Campbell  &  Son  under 
an  agreement  dated  the  1st  of  December,  1882,  on  condition  that 
they  should  receive  payment  of  the  whole  sum  stipulated  to  be 
paid  by  the  Liverpool  Company  on  the  conditions  therein  stated ; 
but  that  the  appellants  should  have  a  lien  thereon  for  any  sums 
which  might  be  due  by  Campbell  &  Son  to  them. 

Under  this  contract  the  appellants  had  advanced  £1375  in  three 
instalments. 
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The  construction  of  the  boilers  and  machinery  had  been  about 
three-fourths  completed ;  but  the  boilers,  so  far  as  fitted  together, 
and  the  whole  material  were  lying  in  the  bankrupt's  premises, 
and  have  been  valued  by  the  parties  at  £1900. 

Besides  the  sums  of  £1700,  £5750,  £400,  £700,  and  £1375,  the 
appellants  had  paid  the  bankrupt  prior  to  his  sequestration  five 
sums  amounting  in  all  to  £1350,  to  account  of  the  sums  due 
under  the  contracts,  but  not  allocated  to  any  particular  contract 
The  total  contract  price  under  the  five  contracts  was  £12,310,  and 
the  total  sums  paid  £11,275. 

The  Brighton  contract  had  been  implemented,  except  for  claims 
for  defective  speed  and  delay,  questions  which  do  not  arise  in 
this  appeal,  and  articles  valued  at  £48  17s.  Sd.  The  value  of  the 
engines  and  machinery  for  the  other  four  contracts,  so  far  as  con- 
structed, and  of  the  materials  prepared  for  their  construction,  and 
claimed  by  the  appellants,  is  about  £4200.  The  progress  of  the 
work  under  each  contract  is  fully  given  in  the  opinion  of  Lord 
Watson. 

On  the  1st  of  December,  1882,  Campbell  &  Son  signed  the  fol- 
lowing agreement  letter,  which  was  accepted  by  Seath  &  Co.  :  — 

"  We,  A.  Campbell  &  Son,  engineers  and  boiler-makers.  Cheap- 
side  Street,  Glasgow,  considering  that  we  have  entered 
[*  355]  into  contracts  with  T.  B.  Seath  &  ♦  Co. ,  shipbuilders  and 
engineers,  Glasgow  and  Eutherglen,  for  the  making,  sup- 
plying, and  fitting-up  of  engines,  boilers,  and  other  machinery 
and  appurtenances  for  and  in  sundry  steam  vessels  constructed  by 
them,  in  some  cases  without  certain  stipulations  being  expressed 
with  reference  thereto,  and  we  have  been  requested  and  have 
agreed  to  grant  these  presents:  Therefore  we  do  hereby  express 
and  agree  that  the  following  general  conditions  shall  have  effect 
with  reference  to  all  contracts  or  agreements,  verbal  or  written, 
already  made  and  current,  or  which  may  be  hereafter  made  be- 
tween us  and  the  said  T.  B.  Seath  &  Co.  for  the  supplying  and 
fitting-up  of  engines,  boilers,  and  other  machinery  and  appurte- 
nances for  and  in  any  steam  vessel  constructed  and  to  be  con- 
structed by  them,  so  far  as  not  inconsistent  with  any  special 
stipulation  in  any  such  contract  or  agreement,  and  without  preju- 
dice to  the  rights  and  remedies  otherwise  competent  by  law  to  the 
said  T.  B.  Seath  &  Co.,  viz.  :  — 

"First.      That  the  said  T.    B.    Seath  &   Co.,  by  the  partners 
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thereof,  or  either  of  them,  or  any  other  party  to  be  appointed  by 
them,  shall  at  all  times  have  free  access  to  our  premises  for  the 
purpose  of  inspecting  the  work  of  any  such  contract,  and  the 
whole  work  and  material  of  any  such  contract  shall  be  subject 
to  the  approval  of  the  said  T.  B.  Seath  &  Co.,  or  of  their 
representative. 

"  Second.  That,  upon  a  payment  being  made  on  account  of  any 
such  contract,  the  portions  of  the  subject  thereof,  so  far  as  con- 
structed, and  all  materials  laid  down  for  the  purpose  of  construc- 
ting the  same,  shall  become,  and  be  held  as  being,  the  absolute 
property  of  the  said  T.  B.  Seath  &  Co. ,  subject  only  to  our  lien  for 
payment  of  the  price  on  any  balance  thereof  that  may  remain  due 
to  us. 

"  Third.  In  the  event  of  our  becoming  bankrupt  or  insolvent,  or 
failing  from  any  cause  whatsoever  to  proceed  with  due  diligence 
in  the  execution  of  the  work  of  any  such  contract,  the  said  T.  B. 
Seath  &  Co.  shall  have  power  and  be  entitled  not  only  to  take 
possession  of  the  portion  executed,  and  of  all  materials  laid  down 
and  obtained  by  us  for  the  construction  thereof,  but  shall  also  be 
entitled,  if  deemed  proper  by  them,  with  a  view  to  the  comple- 
tion of  the  work  of  such  contract,  to  enter  upon,  use,  and  occupy 
our  premises,  and  thereto  and  thereat  use  our  plant,  tools,  machin- 
ery, and  other  implements,  for  the  purpose  of  so  completing  the 
work  of  such  contract,  and  to  cause  the  necessary  work  to  be  exe- 
cuted and  completed  by  any  person  or  persons  whom  they  may 
see  fit  to  employ,  and  to  pay  to  such  person  or  persons  such 
reasonable  sum  or  sums  as  he  or  they  shall  think  proper,  which 
shall  form  a  claim  against  us,  and  which  we  shall  pay  forthwith, 
or  allow  to  be  deducted  from  the  price  of  the  work  of  such  con- 
tract, if  any  be  due. 

"  Fourth.  That  we  undertake  the  risk  of  any  damage  or  loss 
occasioned  to  the  work  of  any  such  contract,  until  completed  and 
delivered;  and  further,  and  without  prejudice  thereto,  keep  the 
work  of  any  such  contract,  until  completed  and  delivered  by  us, 
insured  against  loss  by  fire  to  an  adequate  amount  in  name  of  the 
said  T.  B.  Seath  &  Co. ,  and,  failing  our  doing  so,  they  shall  be 
entitled  (although  not  bound)  to  do  so  themselves  and  charge  the 
premiums  payable  therefor  to  us. 

•  Fifth.  That  in  the  event  of  the  said  T.  B.  Seath  &  Co.  having 
made,  or  hereafter  making,  payments  to  us  in  advance,  or  in  ex- 
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cess  of  what  may  be  due  to  us  at  the  time,  whether  on  account 
of  any  particular  contract,  or  generally,  they  shall  be  entitled  to 
impute  such  excess  or  advance  payments  against  the  work  of  any 

of  the  contracts  they  may  think  proper. " 
[*  356]  *  The  respondent  having  refused  to  deliver  the  machin- 
ery and  materials  relative  to  the  above  contracts,  the 
appellants  raised  this  action  in  the  form  of  a  declarator  to  have  it 
declared,  that  they  were  entitled  at  the  date  of  the  sequestration 
as  proprietors  of  the  "  whole  materials  and  others  *  named,  lying 
in  the  bankrupt's  premises.  The  appellants'  summons  enumer- 
ated the  various  articles  and  materials  for  the  completion  of  each 
contract 

The  pursuers  averred  the  whole  of  the  contracts  were  contracts 
of  purchase  and  sale  by  which  the  pursuers  agreed  to  buy,  and  the 
Messra  Campbell  to  sell,  the  machinery  therein  mentioned.  In 
the  case  of  all  the  contracts,  even  where  the  particular  dates  for 
the  payment  of  the  instalments,  as  fixed  by  the  contracts,  were 
after  the  completion  of  the  work,  or  where  no  instalments  were 
expressly  stipulated  for,  the  pursuers,  in  point  of  fact,  paid 
Messrs.  Campbell  &  Son  instalments  during  the  work. 

They  alleged  they  did  this  in  reliance  on  a  custom  of  trade 
observed  by  shipbuilders  and  engineers  on  the  Clyde,  by  which 
custom  the  price  of  such  engines  and  boilers  are  payable  by  instal- 
ments as  the  work  progresses,  and  the  engines,  boilers,  and  ma- 
chinery, so  far  as  constructed,  and  the  materials  provided  for 
carrying  it 'on  from  time  to  time,  by  or  from  the  commencement 
of  the  work,  or,  at  least,  after  payment  of  an  instalment  on 
account  of  the  price,  become  the  property  of  the  purchasers, 
though  undelivered  or  lying  in  the  works  of  the  engineer,  subject 
only  to  the  seller's  lien  for  such  part  of  the  price  as  remains  due. 
But  it  was  admitted  at  the  bar  that  the  evidence  did  not  support 
there  being  such  a  custom. 

The  defendant  explained  (answer  3)  that  all  the  contracts  only 
entitled  the  bankrupts  to  full  payment  on  completion  of  each  job, 
and  on  the  machinery  being  fitted  into  the  ship,  or  being  certified 
to  work  in  the  manner  specified  in  each  contract 

The  respondent  in  his  statement  of  facts  averred,  inter  alia,  the 
main  cause  of  the  insolvency  of  the  bankrupts  was  the  low  rates 
which  they  were  allowed  by  the  pursuers  for  their  work.  The 
bankrupts  are  believed  to  have  had  a  balance  of  assets  over  liabili- 
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ties  in  August,  1881,  amounting  to  £1500  or  thereby.  (2)  The 
bankrupts  were  insolvent  by  the  month  of  June,  1882, 
*  and  the  excess  of  their  liabilities  over  their  assets  in-  [*  357] 
creased  thereafter  continually  to  the  date  of  their  seques- 
tration. In  November,  1882,  by  which  time  the  bankrupts 
should  have  stopped  business,  their  liabilities  were  £8439,  and 
the  deficiency  of  assets  did  not  exceed  £4200.  The  insolvent  state 
of  the  bankrupts'  affairs  from  June,  1882,  was  known  to  the  pur« 
suers  at  and  from  the  said  date,  and  particularly  in  November, 
1882.  (4)  "The  letter  of  the  1st  of  December,  1882,  was 
granted  by  the  bankrupts,  and  was  written  by  the  pursuers  after 
the  insolvency  was  known  to  both  parties,  and  in  fraud  and  to 
the  hurt  and  prejudice  of  the  bankrupts'  general  creditors." 

The  following  admissions,  inter  alia,  were  signed  by  the 
parties :  — 

"*  The  defender  admits  that  at  the  time  when  the  works  and 
materials  specified  in  the  said  inventories  ^  were  manufactured,  or 
being  manufactured,  and  down  to  the  date  of  stoppage,  it  was  the 
intention  of  the  bankrupts  that  the  same  should  be  applied  to 
the  contracts  imder  which  the  same  are  respectively  classified  in 
the  said  inventories,  but  he  does  not  admit  that  the  same  were 
'  fitted, '  or  then  in  a  state  capable  of  being  '  fitted, '  or  that  the 
same  were  absolutely  and  finally  appropriated  and  destined  to  the 
said  respective  contracts,  so  as  to  render  it  incompetent  for 
the  bankrupts  to  use  the  same  for  any  other  purpose,  and  to  sub- 
stitute other  works  and  materials  therefor.  .  .  .  That  the  whole 
articles  and  materials  set  out  in  the  inventories  contained  in  the 
summons,  with  the  exception  of  those  in  branch  second  of  the 
third  inventory  and  branch  second  of  the  fifth  inventory,  have 
been  finished,  worked  up,  and  employed  by  the  pursuers,  along 
with  other  articles  subsequently  acquired  by  them,  in  completing 
the  various  contracts  for  which  the  articles  and  materials  in  ques- 
tion are  respectively  alleged  in  the  condescendence  to  havje  been 
provided  or  manufactured.  That  all  this  has  been  done  under 
agreement  between  the  parties,  and  under  express  reservation  of, 
and  without  prejudice  to,  the  respective  rights  and  pleas  of  par- 
ties, and  of  all  questions  at  issue  in  this  action. " 

In  the  proof  allowed,  Mr.  T.  B.  Seath  said :  — 

"  When  a  payment  was  made  Mr.  Campbell  either  called  or  sent 

^  Theee  uiTeDtories  wen  elaborate  statements  of  the  progreae  of  each  article. 
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a  note,  saying  he  wanted  money,  and  would  I  give  him  so  and  so. 
He  (witness)  had  a  very  good  general  idea  of  the  work  that  was 
going  on,  and  in  allocating  the  sums  paid  had  to  use  a  wise  dis- 
cretion, or  at  all  events  a  discretion,  in  thinking  that  this  con- 
tract was  so  far  advanced,  and  that  contract  so  far  advanced,  and 
allocate  the  sums  accordingly.  The  payments  were  not  made  at 
the  time  against  a  particular  contract ;  sometimes  a  sum 
[*  358]  of  £500  which  was  paid  might  *  be  placed  against  two  or 
three  contracts.  The  allocation  of  the  sums  to  the  differ- 
ent contracts  was  done  as  near  as  possible  at  the  time  the  pay- 
ments were  made,  and  perhaps  at  the  very  time.  The  allocation 
shown  in  their  books,  of  the  payments  to  the  different  ships, 
might  not  be  made  at  the  time,  but  it  would  be  made  within  a 
few  days  of  the  time.  The  allocation  was  sometimes  made  by 
Mr.  Campbell,  and  sometimes  by  witness." 

In  cross-examination  he  said  :  — 

"  Whether  instalments  were  stipulated  or  not  their  practice  was 
to  pay  them  money.  They  paid  them  money  without  regard  to 
whether  an  instalment  under  a  particular  contract  was  due.  Be- 
ing asked  did  he  always  ascertain  that  work  had  been  done  to  the 
amount  of  the  payment  asked  before  he  made  the  payment  ?  He 
said  it  is  a  very  diflBcult  matter  to  ascertain  whether  work  is  done 
in  a  shipbuilding  or  engineering  yard  to  the  amount  that  you  are 
to  pay  or  receive ;  but  to  the  best  of  his  judgment  he  regulated 
the  payments  in  accordance  with  the  amount  of  work  done.  Lat- 
terly they  did  make  them  advances  in  excess  of  what  they  had 
done  work  for." 

Mr.  Campbell,  on  being  examined,  was  shown  a  letter  from  A. 
Campbell,  jun.,  to  Mr.  Seath,  dated  the  24th  of  November,  1882, 
inter  alia,  as  follows  :  — 

**  I  am  sorry  that  I  need  to  trouble  you  so  often  about  money 
matters.  I  have  been  wishing  for  a  day  or  two  back  to  have  a 
talk  oyer  this  subject,  but  could  not  find  opportunity.  I  subjoin 
my  acceptances  for  what  comes  due  this  month,  and  which  I  can- 
not renew. 

"  I  would  like  if  you  would  look  into  this  state  of  matters,  and 
if,  as  Mr.  Steel  once  proposed  for  security,  a  bill  of  sale  on  my 
plant  would  be  suflBcient  guarantee,  it  be  arranged  if  agreeable. " 

Mr.  Campbell  continuing,  said  that :  — 

**  The  anxiety  which  he  expressed  in  that  letter  to  see  Mr.  Seath 
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was  about  the  subject  of  his  pressing  necessities.  He  submitted 
to  him  in  that  letter  the  state  of  his  acceptances  —  bills  accepted 
by  witness  which  were  coming  due  in  the  month  of  December, 
and  which  he  could  neither  meet  nor  renew.  If  Mr.  Seath  had 
not  advanced  money  to  him  then  he  would  have  had  to  suspend 
payment. 

"  The  contract  as  regards  the  Brighton  was  carried  out  under 
inspection;  but,  generally  speaking,  the  contracts  were  not  in- 
spected while  they  were  in  progress.  The  contract  price  in  the 
case  of  the  Brighton  was  £6300,  and  the  cost  of  doing  the  work 
was  £10,438." 

On  the  8th  of  April,  1884,  the  Lord  Ordinary  assoilzied  the 
respondent  from  the  conclusions  of  the  summons  {i,  e,  dismissed 
the  action). 

♦  On  the  9th  of  December,  1884,  the  Second  Division   [*  360] 
of  the  Court  of  Session  affirmed  the  judgment  of  the  Lord 
Ordinary,  subject  to  an  agreement  which  had  been  made  in  the 
meantime  for  delivery  to  the  pursuers  of  certain  articles  amongst 
those  claimed. 

»  On  appeal,  [*  361] 

Feb.  1,  2,  4.     H.  Davey,  Q.  C,  and  Dickson  (with 
them  Greig),  for  the  appellant :  — 

Admitting  that  there  was  no  custom  of  trade,  to  the  eflFect  of 
passing  the  property  when  instalments  are  paid :  yet  that 
course  *  of  dealing  showed  the  intention ;  and  when  a  pay-  [*  362] 
ment  was  made  it  was  equivalent  to  it  being  stipulated  in 
the  contract 

No  doubt  by  the  law  of  Scotland  there  must  be  delivery,  but 
by  sect  1  of  the  Act  of  1856  the  purchaser,  notwithstanding  the 
rights  of  creditors,  could  allege  and  enforce  his  jtcs  ad  rem  to 
the  specific  goods  he  had  purchased.  Alternatively,  apart  from 
the  statute,  by  the  law  of  Scotland  the  work  executed  under  each 
contract  so  far  as  then  completed  vested  in  the  purchaser  and 
became  his  property  when  an  instalment  of  the  price  was  paid. 
Here,  at  least,  one  of  the  agreements  was  to  pay  by  instalments 
as  the  work  reached  a  certain  stage,  and  in  the  other  contracts 
instalments  were  —  as  a  matter  of  fact  and  in  accordance  with  the 
parties*  usual  course  of  dealing  —  paid  as  the  work  proceeded. 

In  Simpson  v.  Duncanson,  Mor.  Diet  14,204  —  the  case  of  a 
ship  —  it  was  held  that  where  instalments  are  agreed  to  be  paid  at 
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certain  stages  as  the  work  progresses,  the  property  passes  on  pay- 
ment of  an  instalment,  and  that  principle  ought  to  be  extended  to 
machinery. 

[Lord  Watson.  —  It  is  obvious  the  reporter  of  that  case  did  not 

give  us  all  the  facts.] 
[*  363]       *  In  M'Bain  v.  Wallace  (6  App.  Cas.  588,  8  Court  of 

Sess.  Cas.  4th  Series,  360),  Lord  Justice-Clerk  Moncreiff 

said :  "^  I  have  always  considered  this  leading  case  as 
[*  364]  establishing  the  *  doctrine  that  if  the  price  of  a  vessel  in 

the  building  yard  be  payable  by  instalments,  as  the  vessel 
proceeds,  payment  of  the  first  instalment  will  suffice  to  transfer 
the  property  without  further  delivery,  on  the  principle  of  specifi- 
cation, the  shipbuilder  holding  thereafter  for  the  true  owner.  *  (8 
Court  Sess.  Cas.  4th  Series,  at  p.  368. )  Lord  Gifford,  in  Spencer 
v.  Dobie  (7  Court  Sess.  Caa  4th  Series,  at  p.  408),  said  of  the 
same  kind  of  case :  ''  In  this  particular  kind  of  executory  contract 
under  which  ships  are  built,  on  the  condition  that  instalments  to 
account  should  be  paid  when  the  building  of  the  ship  should  reach 
certain  stages,  after  the  instalments  or  some  of  them  have  been 
duly  paid,  the  rights  of  property  in  the  ship,  whether  finished  or 
not,  are  different  from  the  case  of  the  purchase  of  an  ordinary 
article."  See  also  Lord  Neaves  in  Orr's  Trustee  v.  Ttdlie,  8 
Court  Sesa  Cas.  3rd  Series,  at  p.  950;  Bell's  Com.  7th  ed.  p. 
187,  pars.  17,  18. 

It  is  submitted  that  just  as  in  a  ship  the  parts  are  appropriated 
as  they  are  completed,  and  in  an  engine  so  far  as  the  parts  have 
been  provided  and  put  together,  and  further,  even  so  far  as  the 
materials  have  not  yet  been  fitted,  if  they  have  been  suflBciently 
appropriated,  the  property  passes.  For  they  are  fitted  or  appro- 
priate parts  of  a  complex  whole.  No  doubt  there  is  a  difference 
between  a  thing  such  as  a  particular  door  of  a  peculiar  shape 
which  has  been  fitted  and  any  common  door  that  could  be  sold  to 
any  one,  but  the  evidence  here  went  to  show  that  the  machinery 
was  of  a  very  special  kind. 

In  England  Batley,  J.,  in  alluding  to  Woods  v.  Russell,  5  R  & 

Aid.  942  —  in  which  he  took  part  —  said  in  Atkinson  v. 
[*  365]  Bell :  "  That  as  by  *  the  contract  given  portions  of  the 

price  were  to  be  paid  according  to  the  progress  of  the 
work ;  by  the  payment  of  those  portions  of  the  price  the  ship  was 
irrevocably  appropriated  to  the  person  paying  the  money.     That 


R.  C.  VOL.  XXIII.]      SECT.  III. — TRANSFER  OF   PROPERTY.  273 

Ho.  11.  —  BeatlL  &  Co.  ▼.  Xooro,  11  App.  Cas.  365,  366. 

was  a  purchase  of  the  specific  articles  of  which  the  ship  was 
made."     (8  B.  &  C.  at  p.  282.) 

In  Wood  V.  Bell,  5  E.  &  B.  772,  it  was  held  that,  whether  the 
property  in  the  unfinished  ship  was  under  the  contract  to  vest  as 
it  was  building,  depended  on  the  intention  of  the  parties;  and 
that  the  provision  making  the  payment  of  the  instalments  depend 
on  the  progress  of  the  ship  was  an  indication  of  intention  to  vest 
the  property  as  it  was  building.  The  Court  also  held  that  the 
property  in  the  loose  engines  and  materials  appropriated  to  the* 
ship  followed  the  ship  itself;  but  this  part  of  the  decision  was 
reversed  on  appeal.     (6  E.  &  B.  355. ) 

[Lord  Halsbury,  L.  C.  — Jervis,  Ch.  J.,  as  reported  in  25  L. 
J.  Q.  B.  p.  324,  made  the  test  that  whatever  had  passed  the  in- 
spection passed  under  the  contract. 

Lord  Blackburn  referred  to  Laidler  v.  Burlinson,  2  Mee.  & 
Wei.  602  ;  and  Blackburn,  Contract  of  Sale,  1st  ed.  p.  159.] 

The  view  taken  in  the  cases  is  that,  primd  facie,  payments  of 
instalments  pass  the  property.  Mellish,  L.  J.,  in  Ex  parte 
Lambton,  10  Ch.  App.  at  p.  414,  said :  "  I  have  always  understood 
the  law  to  be,  since  what  was  said  by  Lord  Tenterden  in  the  case 
of  Woods  V.  Russell,  5  B.  &  Aid.  942,  at  p.  946,  that  where  a  con- 
tract is  made  for  building  a  ship,  and  the  price  is  to  be  paid  by 
instalments  in  proportion  to  the  amount  of  the  work  done  upon 
the  ship,  that  there  is  an  inference  that  the  property  passes. '  As 
to  the  agreement  of  the  1st  of  December,  1882,  there  was  inspec- 
tion; and,  secondly,  a  stipulation  that  the  different  portions  of 
the  contract  work  in  progress  should  become  the  actual  property 
of  Seath  &  Co.  If  the  contract  was  not  sufficient  to  pass  the 
property,  the  law  could  and  ought  to  give  effect  to  the  intention 
of  the  parties  by  treating  it  as  a  constructive  delivery. 

[They  were  relieved  from  arguing  whether  the  deed  was  fraudu- 
lent until  the  reply.] 

*C.  Eussell,  Q.  C,  and  MacClymont,  for  the  re-  [*  366] 
spondents :  — 

The  appellants  put  their  case  under  the  Statute  of  1856,  and 
also  independently.  Independently  they  argue  that,  by  the  force 
of  the  contract  of  1882  and  actings  of  the  parties,  the  jus  ad  rem 
had  passed  to  the  appellants,  and  there  has  been  at  least  a  con- 
structive delivery.  But  the  five  contracts  were  of  the  character, 
partly  of  an  executory  description,  and  partly  of  the  character  of 
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a  locatio  operarum.  On  the  occasion  of  any  advance  the  parties 
did  not  meet  on  the  works  and  make  an  appraisement ;  nor  was 
there  an  inspector  who  certified  the  progress,  nor  any  direct  refer- 
ence of  the  parties  that  the  specific  stage  of  the  work  reached  had 
become  Seath's  property.  ^  There  may  have  been  an  allocation  to 
particular  contracts  on  Seath 's  books,  but  that  would  not  pass 
the  property.  To  pass  the  property  there  were  two  essential  ele- 
ments :  1st,  that  the  payment  should  be  for  a  specific  stage,  and 
2nd,  that  the  purchaser  himself,  or  his  agent,  personally  inspect 
and  approve  of  that  stage  at  the  date  the  money  is  paid.  Woods  v. 
liussell,  5  B.  &  Aid.  942 ;  Clarke  v.  Spence,  4  Ad.  &  E.  448 ;  Wood 
v.  Bell,  5  E.  &  B.  772,  and  6  E.  &  B.  355 ;  Sifnpson  v.  Duncan- 
son,  Mor.  Diet.  14,  204 ;  Hailes  Dec.  1000 ;  Bell.  Com.  7th  ed. 
189,  6  App.  Cas.  at  p.  598,  could  not  be  understood  from  the  re- 
ports. Supposing  Campbell  had  completed  the  tandem  engine  and 
boiler,  the  subject  of  the  first  contract,  and  they  were  inferior  and 
not  up  to  the  mark,  it  would  be  a  startling  conclusion  that  Seath 
would  be  bound  to  take  the  defective  engines  on  the  ground  that 
they  had  appropriated  them.  See  Pearce  v.  Irons,  7  Court  Sess. 
Cas.  3rd  Series,  571. 

In  Clarke  v.  Spence,  4  Ad.  &  E.  at  p.  466,  Williams,  J. ,  said : 
"  In  general,  under  a  contract  for  building  a  vessel,  or  making  any 
other  thing  not  existing  in  specie  at  the  time  of  the  contract,  no 
property  vests  in  the  party  whom,  for  distinction,  we  will  call  the 
purchasers,  during  the  progress  of  the  work,  nor  until  the  vessel, 
or  thing,  is  finished  and  delivered,  or  at  least  ready  for  deliveiy 
and  approved  by  the  purchaser ;  and  that,  even  where  the  contract 
contains  a  specification  of  the  dimensions  and  other  particulars  of 

the  vessel  or  thing,  and  fixes  the  precise  mode  and  pay- 
[*  367]  nient  by  month  and  *  days.     The  builder  or  maker  is  not 

bound  to  deliver  to  the  purchaser  the  identical  vessel  or 
thing,  which  is  in  progress,  but  may,  if  he  please,  dispose  of  that 
to  some  other  person,  and  deliver  to  the  purchaser  another  vessel 
or  thing,  provided  it  answers  to  the  specification  contained  in  the 
contract,"  and  the  same  learned  Judge  disagreed  (Clarke  v.  Spence, 
4  Ad.  &  R  at  pp.  467,  469)  with  the  general  proposition  stated  by 
Lonl  Tentkrdkx  in  Wotxh  v.  Husscll,  5  B.  &  Aid.  at  p.  946,  and 
n^pontod  by  Baylf.y,  J.,  in  Atkinson  y.  Bell,  8  B.  &  C.  at  p.  282. 
In  LixuUcr  v.  Burlinson,  2  M.  &  W.  602,  a  party  agreed  to  pur- 
chase one-fourth  share  of  a  ship,  and  paid  his  share,  but  before 
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the  ship  was  finished  the  seller  became  bankrupt  It  was  held 
that  the  one-fourth  share  had  not  passed  in  the  circumstances. 
The  remarks  of  Mellish,  L  J.,  in  Ex  parte  Lambton,  10  Ch.  D. 
at  p.  414,  were  mere  obiter  dicta  founded  on  a  general  acceptance 
of  Lord  Tenterden's  proposition  in  Woods  v.  RusselL 

As  to  the  question,  whether  the  property  in  the  materials,  and 
parts  prepared  for  executing  the  contracts,  but  which  were  not 
yet  affixed  to  the  chattel  contracted  for :  in  Woods  v.  Bicssell,  the 
rudder  and  cordage  were  held  to  go,  but  in  Wood  v.  Bell,  revers- 
iDg  the  decision  of  the  Court  below,  Jervis,  Ch.  J.,  said,  "  The 
question  is,  what  is  the  contract  ?  The  contract  is  to  purchase  a 
ship,  not  for  the  purchase  of  everything  in  use  for  the  making  of 
the  ship.  I  agree  that  those  things  which  have  been  fitted  to  and 
formed  part  of  the  ship,  would  pass,  even  though  at  the  moment 
they  were  not  attached  to  the  vessel.  But  I  do  not  think  that 
those  things  which  had  merely  been  bought  for  the  ship  and  in- 
tended for  it,  would  pass  to  the  plaintiff.  Nothing  that  has  not 
gone  through  the  ordeal  of  being  approved  as  part  of  the  ship 
passes,  in  my  opinion,  under  the  contract"  (6  R  &  B.  355, 
25  L.  J.  Q.  B.  324.) 

In  Boak  v.  Mcgget  (1844),  6  Court  Sess.  Cas.  2nd  Series,  at  p. 
668,  a  case  of  the  purchase  of  a  quantity  of  hides  which  were 
undergoing  the  process  of  tanning,  and  in  which  the  Court  held 
that  the  property  had  not  passed ;  the  Lord  Justice  Clerk  (Hope) 
said :  "  The  principle  of  the  law  of  Scotland  as  to  the 
contract  of  sale  admits  of  no  doubt,  namely,  *  that  while  [*  868] 
the  obligations  of  the  contract  are  constituted  by  consent 
alone,  yet  if  delivery  is  to  be  made  at  a  future  period,  the  prop- 
erty is  not  transferred,  but  remains  with  the  seller  until  delivery. 
This  is  the  leading  principle  of  our  law,  as  it  was  of  the  civil 
law. "  1 

In  M'Meekin  v.  Boss  (1876),  4  Court  Sess.  Cas.  4th  Series,  154, 
there  was  a  contract  to  sell  the  scrape  iron  now  lying  in  the  sel- 
ler's yard,  and  the  scrape  iron  to  be  produced  during  a  certiin 
time.  It  was  held  that  the  1st  section  of  the  Mercantile  Law 
Amendment  Act  did  not  apply.     See  also  Lord  Kinlock  in  Wylie 

^  His  Lordship  further   approved    of  the  slightest  influence.    That  to  transfer 

Lord  President  Blair,  a  dissentient  in  the  the  property  under  the  contract  of  sale,  the 

case  of   Broughton  ▼.  Aitchison,  1.5  Nov.  consent  to  sell  and  the  tradition  of  the 

1S09,  F.  C,  who  said,  "The  fact  of  the  commodity  were  both  indispensable/' 
price  having  b^en  paid  could  not  have 
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&  Lockhead  v.  Mitchell  (1870),  8  Court  Sess.  Cas.  3rd  Series,  552, 
at  p.  563.  As  to  the  agreement  of  the  1st  of  December,  1882, 
before  that  came  into  effect,  it  required  some  evidence  to  show 
that  the  moveables  had  been  specifically  appropriated  before  the 
sequestration.  They  also  submitted  the  Lord  Ordinary  was  cor- 
rect in  holding  that  agreement  was  fraudulent  in  a  question  with 
creditors. 

Dickson,  in  reply :  — 

The  agreement  of  1882  was  not  fraudulent,  there  was  no  unfair 
bargain,  nor  undue  preference  over  other  creditors ;  and  the  cases 
referred  to  by  the  Lord  Ordinary  did  not  apply. 

Time  having  been  taken,  judgment  was  delivered  as  follows :  — 

Lord  Blackburn  :  — 

The  pursuers,  Seath  &  Co.,  are  shipbuilders  carrying  on  busi- 
ness at  Glasgow  and  Butherglen,  on  the  Clyda  The  defender, 
Moore,  is  the  trustee  of  the  estate  of  A.  Campbell  &  Son,  who 
were  sequestrated  on  the  12th  of  May,  1883.  A.  Campbell  &  Son, 
up  to  the  date  of  their  sequestration,  carried  on  also  at  Eutherglen 
the  business  of  engineers.  Seath  &  Co.  were  not  themselves 
engineers ;  and  when,  either  in  order  to  complete  a  ship  of  their 
own,  or  in  order  to  fulfil  a  contract  which  they  had 
[*  369]  entered  into  *  with  a  third  party,  they  required  to  have 
machinery  made,  they  were  in  the  habit  of  employing  A. 
Campbell  &  Son  to  supply  it 

There  does  not  appear,  at  least  in  any  of  the  transactions  now 
in  question,  to  have  been  any  privity  of  contract  between  A. 
Caniplx?ll  &  Son  and  the  third  parties  with  whom  Seath  &  Co. 
had  contracts.  When  it  was  known  to  both  sides  that  Seath  & 
Co,  wanted  the  machinery  to  implement  a  contract  with  another, 
that  would  Ix?  imix^rtant  in  considering  what  agreement  should  be 
mudo  IvtwiHMi  Soath  &  Ca  and  A.  Campbell  &  Son ;  but  when  the 
asjnvmont^  were  made,  they  were  between  Seath  &  Co.  and  A. 
Ounplvll  &  Sinu 

Tn  no  one  of  the  five  contrfiots  now  before  the  House  were  Seath 
&  Oi\  to  do  any  work  to  the  niaohinery  in  A.  Campbell  &  Son's 
vanl  Thoir  {xirt  was  to  i\\v  money,  and,  so  far  as  concerned  fit- 
tir.g  tho  niaohinery  into  tl,e  shipi^,  to  have  the  ships  ready  at  the 
T\s\\vii\\l  time,  Soath  &  Ca  advanoevi  money  in  respect  of  the 
work  in  pn^j:n"ss»  and  A.  Camrlvll  v^  Son  did  much  work  on 
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machiDery.  On  the  sequestration,  the  trustee  took  possession  of 
a  large  number  of  articles,  which  (if  A.  Campbell  &  Son  had  con- 
tinued sui  juris,  and  both  parties  had  carried  out  what  they  con- 
templated doing,  Seath  &  Co.  making  the  further  payments  they 
were  to  make,  and  A.  Campbell  &  Son  finishing  the  further  work 
they  were  to  execute)  would  have  been  delivered  on  the  ships,  and 
then  ceased  to  be  in  any  respect  the  property  of  A.  Campbell  & 
Son.  The  pursuers,  Seath  &  Co.,  claimed  to  have  these  articles 
delivered  to  them. 

I  think  there  is  a  separate  question  as  to  each  article,  that  being 
what  on  the  proof  appears  to  have  been  the  contract  as  respects 
that  article,  and  also  how  far  what  was  to  be  done  to  that  article 
had  been  carried. 

As  the  transactions  all  took  place  in  Scotland,  the  effect  of  the 
contracts  and  the  acting  of  the  parties  (when  it  is  ascertained 
what  they  were)  on  the  rights  of  Seath  &  Co.  and  A.  Campbell  & 
Son  in  respect  of  any  particular  article,  must  depend  on  the  Scotch 
law. 

If  a  firm  of  shipbuilders  and  a  firm  of  engineers  had  carried  on 
business  on  the  Tyne  instead  of  on  the  Clyde,  and  entered  into 
precisely  similar  arrangements,  and  done  exactly  similar 
things,  *  so  that  the  proof  was  exactly  the  same,  I  think  [*  370] 
the  questions  what  was  the  contract,  and  how  far  they  had 
acted  with  respect  to  any  particular  article,  would  be  identical 
with  that  in  the  present  case.  But  what  the  effect  would  be  on 
the  rights  of  the  two  firms  as  to  the  property  in  that  article,  would 
be  a  question  of  English  law. 

The  law  of  England  does  differ  from  the  civil  l*iw  and  those 
laws  founded  on  it,  including  the  Scotch  law,  as  to  what  is  suffi- 
cient to  pass  the  property  in  a  moveable  chattel.  A  contract  for  a 
valuable  consideration,  by  which  it  is  agreed  that  the  property  in 
a  specific  ascertained  article  shall  pass  from  one  to  another,  is 
effectual  according  to  the  law  of  England  to  change  the  property. 
It  may  be  that  the  party  who  has  sold  the  article  is  entitled  to 
retain  possession  till  the  price  is  paid,  if  that  was  by  the  contract 
to  precede  delivery,  but  still  the  property  is  changed. 

It  is  essential  that  the  article  should  be  specific  and  ascertained 
in  a  manner  binding  on  both  parties,  for  unless  that  be  so  it 
cannot  be  construed  as  a  contract  to  pass  the  property  in  that 
article.     And  in  general,  if  there  are  things  remaining  to  be  done 
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by  the  seller  to  the  article  before  it  is  in  the  state  in  which  it 
is  to  be  finally  delivered  to  the  purchaser,  the  contract  will  not  be 
construed  to  be  one  to  pass  the  property  till  those  things  are 
done. 

But  it  is  competent  to  parties  to  agree  for  valuable  considera- 
tion that  a  specific  article  shall  be  sold,  and  become  the  property 
of  the  purchaser  as  soon  as  it  has  attained  a  certain  stage :  though 
if  it  is  part  of  the  bargain  that  more  work  shall  be  done  on  the 
article  after  it  has  reached  that  stage,  it  affords  a  strong  primd 
facie  presumption  against  its  being  the  intention  of  the  parties 
that  the  property  should  then  pass.  I  do  not  examine  the  various 
English  authorities  cited  during  the  argument  It  is,  I  think,  a 
question  of  the  construction  of  the  contract  in  each  case,  at  what 
stage  the  property  shall  pass ;  and  a  question  of  fact,  in  each  case 
whether  that  stage  has  been  reached. 

As  I  understand  the  civil  law,  the  property  is  not  transferred 
without  delivery,  and  consequently,  unless  there  was  an  actual, 
or  perhaps  a  constructive  delivery,  the  property  remained  the 
property  of  the  seller,  and  his  creditors  might  seize  it. 
[*  371]  But  *  though  this  was  so,  yet  when  things  had  gone  so  far 
as  that,  according  to  the  true  construction  of  the  contract 
in  each  case,  there  was  perfecta  emptio,  there  was  a  jus  ad  rem 
transferred  to  the  purchaser,  though  as  between  the  purchaser  and 
the  creditors  of  the  vendor  a  complete  property  remained  in  the 
vendor;  there  was  a  property,  though  not  a  complete  one  trans- 
ferred to  the  purchaser,  such  that  the  risk  of  loss  and  the  chance 
of  gi\in  were  both  transferred  to  the  purchaser,  so  that  the  prop- 
erty Tt^uiaining  in  the  vendor  was  as  between  him  and  the  pur- 
chaser not  a  complete  property. 

The  Scotch  law,  as  I  understand  it,  followed  the  civil  law; 
though  there  was  a  perfect  sale  transferring  the  risk  of  loss,  and 
the  chance  of  gain,  and  giving  the  purchaser  an  interest  in  the 
tiling,  so  as  to  enable  him,  as  against  the  vendor,  to  enforce  de- 
livery, yet.  unless  ther^  was  a  delivery  actual  or  perhaps  conven- 
tional, the  onnlitoTs  of  the  vendor  might  seize  the  thing.  An 
rtltoralion  was  made  in  the  law  in  this  respect  by  the  Mercantile 
AuunvdnvtMvt  Act,  1S56:  *  WTiore  gvxxls  have  been  sold,  but  the 
s;\mo  haw  not  Kvn  doliveivd  to  the  purchaser,  and  have  been 
rtUowinl  to  nMiiain  in  the  custixly  of  the  seller,  it  shall  not  be 
ivmjvtont  fvxr  oreditoi^  by  any  prwess  made  by  sequestration  to 
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attach  such  goods  as  the  property  of  the  seller,  *  "  to  the  eflfect  of 
preventing  the  purchaser,  or  other  in  his  right,  from  enforcing  the 
delivery  of  the  same.  " 

I  do  not  think  this  enactment  has  the  effect  of  saying  that  the 
property  shall  pass ;  but  when  a  sale  has  proceeded  so  far  that  the 
purchaser  has  a  right  to  enforce  the  delivery,  it  renders  the  dis- 
tinction between  the  right  of  the  purchaser,  and  that  of  one  to 
whom,  under  the  law  of  England,  the  property  had  passed,  merely 
a  nominal  distinction  not  affecting  the  substantial  rights. 

The  Lord  Ordinary  in  this  case,  having  heard  all  the  proof,  has 
come  to  the  conclusion  that  the  pursuers  have  failed  as  to  all  the 
articles ;  he,  therefore,  assoilzied  the  defender.  As  to  some,  by  a 
minute  agreed  to  by  the  parties,  they  have  been  given  up ;  and  so 
far  there  has  been  an  alteration  made  in  his  interlocutor.  There 
is  no  appeal  as  to  that  alteration,  and  we  need  not  inquire  what 
were  the  motives  which  led  the  parties  to  agree  to  that  minute. 
Subject  to  that  alteration  the  interlocutor  of  the  Lord 
*  Ordinary  is  adhered  to.  And  it  is  against  that  inter-  [*  372] 
locutor  that  this  appeal  is  brought. 

I  have  come  to  the  conclusion  that  the  interlocutor  is  right,  and 
that  the  appeal  should  be  dismissed  with  costs. 

I  agree  with  the  Lord  Ordinary  that  no  custom  of  trade  is 
proved  which  could  affect  the  construction  of  the  five  contracts. 

The  first  of  the  contracts,  that  of  the  2nd  of  September,  was  to 
furnish  and  to  fit  up,  in  a  vessel  to  be  built  by  the  pursuers,  an 
engine  and  boilers,  for  a  lump  sum  of  £1800 ;  and  I  am  not  sure 
how  far  the  Lord  Ordinary,  when  he  says  that  "  the  contract  was 
not  a  contract  of  sale  habile  to  convey  a  jtts  ad  rem, "  means  to 
express  an  opinion  that,  because  the  contract  was  to  complete  and 
deliver  the  engine  and  boilers  on  board  the  vessel  of  the  pursuers, 
and  then  to  fit  them  up  there,  which  fitting  up,  I  think,  would  be 
aptly  described  as  work  and  labour ;  the  furnishing  of  the  boilers 
and  engine  could  not  under  any  circumstances  be  a  sale  of  them. 
I  should  pause  before  I  agreed  to  that ;  but  I  think  it  quite  suffi- 
cient to  say  that  primd  facie  there  was  no  sale,  at  least  till  the 
boilers  and  engine  were  so  far  completed  as  to  be  fit  for  delivery 
on  the  vessel,  where  they  were  to  be  fitted  up  by  A.  Campbell  & 
Son,  and  that  there  is  nothing  in  the  contract  to  indicate  any 
intention  that  they  should  be  held  as  sold  at  any  earlier  stage; 
whilst   the  fact  that  there  was  to  be  one  lump  price   for  the 
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whole  engine,   boilers,   and  fitting  up,   is  strongly  against  that 
construction. 

The  second  contract,  that  relating  to  the  Bi^ighton,  does  contain 
a  stipulation  that  "  the  first  parties  shall  pay  to  the  second  parties 
the  sum  of  £6300,  for  the  said  engines,  boilers,  machinery,  and 
appurtenances,  and  that  by  four  equal  instalments  as  follows,  viz., 
the  first  when  cylinders,  sole  plates,  and  condensers  are  cast ;  the 
second  when  the  machinery  tooled,  and  boilers  ready  for  riveting ; 
the  third  when  the  engines,  boilers,  and  machinery  are  all  ready 
alongside  for  lifting  on  board ;  and  the  fourth  when  all  completed 
and  tried  to  the  satisfaction  of  the  owners  and  ready  for  delivery. 

I  do  not  think  it  necessary  to  inquire  whether,  if  the  question 
had  arisen  as  to  the  rights  of  the  pursuers  after  the  first  three  in- 
stalments had  been  earned  and  paid,  this  would  or  would 
[*  373]  not  ♦  have  been  sufficient  to  establish  that  the  engines  and 
boilers  so  far  completed  were  then  sold ;  for,  as  I  under- 
stand the  case,  the  boilers  and  engines  were,  before  the  sequestra- 
tion, as  far  as  completed,  completely  delivered,  and  all  that  the 
defender  seized  were  some  loose  articles  in  the  yard  of  the  seques- 
trated trader,  which  probably,  were  intended  to  be  part  of  the 
boilers  and  engines,  but  never  had  become  so. 

The  third  contract  does  stipulate  for  a  payment  of  one-third  of 
the  price  "  when  the  boiler  is  on  board ; "  but  it  never  reached  the 
state  when  it  could  be  put  on  board. 

The  fourth  contract  contains  no  stipulation  as  to  an  instalment 
at  all.  I  agree  with  the  Lord  Ordinary  that,  if  the  reasoning  as 
to  the  first  contract  is  right,  it  applies  also  to  these  contracts. 

The  fifth  and  last  contract,  that  relating  to  the  Bonnie  Princess, 
was  rather  peculiar.  The  Liverpool  and  Welsh  Coast  Company 
had  agreed  to  pay  Seath  &  Co.  £1500,  after  "  receiving  a  report  by 
two  competent  engineers  stating  that  the  machinery  is  working 
perfectly  satisfactorily. "  The  agreement  between  Seath  &  Co.  and 
A.  Campbell  &  Sons,  was :  "  First,  that  the  second  party, "  A. 
Campbell  &  Son,  *  shall  execute  the  work  and  undertake  and  im- 
plement the  whole  obligations  undertaken  by  and  imposed  upon 
the  first  party,"  T.  B.  Seath  &  Co.,  "  by  the  said  agreement  in  all 
rospects,  excepting  only  the  requisite  alterations  to  the  bunkers 
ntul  others  coming  within  the  shipbuilders'  department  (which 
the  first  party  shall  execute  at  their  own  expense),  and  the  first 
parly  shall  be  entitled  to  enforce  implement  of  the  said  agreement 
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against  the  said  second  party.  Second.  That  the  second  party 
shall  receive  payment  of  the  whole  sum  stipulated  to  be  paid  by 
the  company  under  said  agreement  on  the  conditions  therein 
stated,  but  the  first  party  shall  have  a  lien  thereon  for  any  sum 
which  may  be  due  by  the  second  party  to  them.  Third.  That  the 
second  party  shall  free  and  relieve  the  first  party  of  all  claims 
which  may  arise  or  be  made  against  them  by  the  said  company, 
in  respect  of  alleged  breach  of  the  said  agreement,  as  well  as  of 
the  original  contract,  so  far  as  the  same  has  been,  or  may  be  occa- 
sioned by  their  default ' 

The  articles  in  question  never  were  put  on  board  the 
steamer,  *  and  still  less  were  the  conditions  on  which  [*374] 
alone  the  Liverpool  and  Llandudno  Company  were  to  pay 
the  £1500  fulfilled.     It  seems  impossible  to  construe  this  contract 
as  amounting  to  a  sale  of  any  of  the  articles  under  this  contract. 

I  am  much  inclined  to  think  that  where  a  contract  made  in 
Scotland  was  such,  and  had  been  so  far  executed  that  if  a  precisely 
similar  contract  made  and  so  far  executed  between  two  firms  on 
the  Tyne  would  have  been  construed  to  amount  to  a  sale  passing 
the  property,  that  contract,  in  Scotland,  ought  to  be  construed  as 
giving  a  jus  ad  rem  against  that  article.  Perhaps  that  may  not 
be  always  so.  But  I  am  of  opinion  that  if  the  whole  of  these 
transactions  had  been  English  there  would  not  in  respect  of  any 
one  of  the  articles  have  been  established  a  contract  such  as,  under 
the  circumstances,  to  pass  the  property. 

As  for  the  agreement  of  the  1st  of  December,  1882,  I  think  it  is 
not  an  agreement  for  a  sale  at  all,  but  an  attempt  to  bargain  for  a 
pledge  or  security.  A  pledge  or  security  without  delivery  of  pos- 
session is,  I  think,  not  good.  And  though  in  England  a  bill  of 
sale  under  seal,  having  that  effect,  may  be  made,  this  is  not  a  bill 
of  sale. 

Lord  Watson  :  — 

The  respondent,  Alexander  Moore,  is  trustee  for  the  creditors  of 
A.  Campbell,  Jun. ,  who  carried  on  business  as  a  manufacturing 
engineer  in  Glasgow,  under  the  firm  name  of  A.  Campbell  &  Son, 
until  his  estates  were  sequestrated  on  the  12th  of  May,  1883.  For 
many  years  prior  to  his  sequestration  the  bankrupt  was  largely 
employed  by  the  appellants,  who  are  shipbuilders  at  Glasgow  and 
Sutherglen,  to  make  and  fit  up  engines  and  machinery  in  vessels 
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constructed  by  them  either  under  contract  or  on  speculation,  and 
that  employment  constituted  the  main  part  of  the  bankrupt's 
trade,  his  other  business  consisting  chiefly  of  job  work  and 
repairs. 

At  the  date  of  his  sequesti-ation  the  bankrupt  was  in  the  course 
of  executing  five  dififerent  contracts  with  the  appellants ;  the  first 
of  these,  dated  September,  1881,  for  furnishing  tandem  machinery 
to  the  Elms;  the  second,  dated  March,  1882,  for  supplying 
and  fitting  engines  for  the  Brighton;  the  third,  dated 
[*  375]  *  August,  1882,  for  constructing  and  fitting  a  new  boiler 
on  board  the  Satanella ;  the  fourth,  dated  September, 
1882,  for  making  and  fitting  two  tandem  engines  on  board  a  barge 
belonging  to  the  Trinity  Board ;  and  the  fifth  for  removing  her 
boilers  from  the  steamer  Bonnie  Princess,  and  replacing  them  with 
two  upright  boilers,  and  making  certain  alterations  in  the  details 
of  her  machinery  and  engines.  Of  these  five  vessels,  one  only, 
the  Elms,  was  built  by  the  appellants  on  their  own  account,  whilst 
the  Brighton,  the  Satanella^  and  the  Trinity  barge  were  built  for 
customers.  The  Bonnie  Princess  had  been  delivered  to  the  pur- 
chaser with  her  hull  and  engines  completed,  but  she  did  not  attain 
the  guaranteed  speed,  and  was  returned  to  the  appellants  in  order 
that  her  machinery,  which  had  been  supplied  by  the  bankrupt, 
should  be  altered  and  repaired.  The  bankrupt,  on  the  1st  of 
December,  1882,  undertook  to  make  these  alterations  and  re- 
pairs "  to  the  satisfaction  of  an  engineer  to  be  appointed  by  the 
shipowners.  * 

In  the  contract  for  the  Brighton's  engines  it  was  expressly 
stipulated  that  the  price  (£6300)  was  to  be  payable  to  the  bank- 
rupt by  four  equal  instalments  at  specified  stages;  but  none  of  the 
other  four  contracts  contained  a  written  stipulation  to  the  effect 
that  any  part  of  the  price  was  to  be  paid  before  his  contract  obli- 
gations had  been  fully  performed  by  the  bankrupt 

It  is  a  fact  established  by  the  evidence  that  the  appellants 
throughout  the  whole  course  of  their  dealings  with  the  bankrupt 
wew  in  use  to  make  advances  to  him  from  time  to  time,  to  account 
of  the  ooutn\ot  prioo.  even  in  cases  where  there  was  no  stipulation 
a8  to  iustAhnonts.  These  advances  were  not  made  in  virtue 
of  ai\y  logrtl  obligation,  and  their  amount  was  determined  by 
tho  apivUunts,  with  rvforence  to  their  general  knowledge  of  the 
pr\>gn\<s  whioh  tho  Kinkrupt  had  made  towards  completion  of  the 
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contract  work  or  in  the  preparation  of  materials  for  it,  and  with- 
out inspection  or  express  acceptance  of  any  part  of  the  work  as 
conform  to  contract. 

In  the  month  of  November,  1882,  the  bankrupt  became  seri- 
ously embarrassed  for  want  of  ready  money.  The  contracts  which 
he  had  then  on  hand  related  to  the  first  four  of  the  vessels  already 
mentioned;  and  he  was  aware,  and  informed  the  appel- 
lants, *  that  he  would  be  obliged  to  stop  his  works  and  [*  376] 
suspend  payments  unless  he  received  pecuniary  assistance 
from  them.  The  appellants  agreed  verbally  to  make  him  advances 
from  time  to  time  to  account  of  the  contract  prices  (the  amount  of 
such  advances  being  left  to  their  discretion),  in  respect  of  his 
granting  to  them  a  letter  of  agreement  or  obligation,  which  bears 
date  the  1st  day  of  December,  1882.  The  only  consideration 
expressed  in  that  writing  is  that  he  had  entered  into  contracts 
with  the  appellants,  "  in  some  cases  without  certain  stipulations 
being  expressed  with  reference  thereto. "  The  first  article  of  the 
writing  provides  that  tlie  appellants  shall  at  all  times  have  free 
access  to  the  bankrupt's  premises  for  the  purpose  of  inspection, 
and  that  the  "  whole  work  and  material  of  any  such  contract  shall 
be  subject  to  the  approval  of  the  said  T.  B.  Seath  &  Company, 
or  of  their  representative. "  The  second  article  is  to  the  efifect 
that  on  a  payment  being  made  on  account  of  any  contract,  **  the 
portions  of  the  subject  thereof,  so  far  as  constructed,  and  all  mate- 
rials laid  down  for  the  purpose  of  constructing  the  same,  shall 
become  and  be  held  as  being  the  absolute  property  of  the  said  T. 
B.  Seath  &  Company,'  subject  only  to  the  bankrupt's  lien  for 
so  much  of  the  price  as  might  be  unpaid.  By  the  fifth  article  the 
appellants  are  empowered,  upon  the  insolvency  of  the  bankrupt, 
or  his  failure  to  proceed  with  due  diligence  in  the  execution  of 
the  work,  not  only  to  take  possession  of  the  completed  work,  and 
*  all  materials  laid  down  or  obtained  for  the  construction  thereof, " 
but  to  enter,  if  they  shall  think  proper,  into  possession  of  his 
premises,  and  use  his  plant,  tools,  and  machinery  for  the  comple- 
tion of  the  work.  By  the  fourth  article  the  bankrupt  undertakes 
the  risk  of  all  contract  work  until  completed  and  delivered  and 
also  undertakes  to  effect  adequate  insurances  against  loss  by  fire 
in  the  name  of  the  appellants.  These  conditions  are  declared  to 
be  applicable  to  all  contracts  or  agreements  then  current,  or 
which  might  thereafter  be  made  between  the  parties.     The  only 
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contract  subsequently  made  was  that  relating  to  alterations  and 
repairs  in  the  machinery  of  the  Bonnie  Princess. 

At  the  date  of  the  sequestration,  none  of  the  five  contracts  in 
question  had  been  completed,  and  no  machinery  had  been  placed 
on  board  ship,  except  in  the  case  of  the  Brighton.  The 
[*  377]  fitting  *  of  her  engines  was  nearly  completed ;  but  certain 
parts  of  the  machinery,  some  of  them  unfinished,  had  not 
been  put  on  board  or  fitted.  The  trustee  took  possession  for  be- 
hoof of  the  general  body  of  creditors,  of  the  uncompleted  work 
and  materials  which  he  found  on  the  bankrupt's  premises,  which 
had  either  been  used  or  were  intended  to  be  used  in  the  execution 
of  these  contracts.  The  appellants,  on  the  30th  of  June,  1883, 
instituted  the  action  in  which  this  appeal  is  taken,  concluding 
for  delivery  to  them  of  the  whole  of  such  work  and  materials. 
The  articles  claimed,  which  I  shall  afterwards  have  to  refer  to 
more  particularly,  are  enumerated  in  the  conclusions  of  the  sum- 
mons, and  also  in  certain  inventories  forming  No.  24  of  process, 
and  they  are  generally  described  in  the  summons  as  being  "  con- 
nected with  the  fulfilment '  of  one  or  other  of  the  five  contracts 
already  referred  to. 

The  Lord  Ordinary  (Adam)  rejected  the  appellants'  claim,  and 
by  interlocutor,  dated  the  8th  of  April,  1884,  assoilzied  the  re- 
spondent, with  expenses.  The  appellants  reclaimed  to  the  First 
Division  of  the  Court;  but  before  judgment  the  parties  lodged 
a  joint  minute,  setting  forth  that  the  respondent,  Moore,  con- 
sented to  its  being  found,  and  declared  that,  as  in  a  question  with 
him  or  the  bankrupt,  the  appellants  were  entitled  to  possession  of 
the  last  three  items  of  the  first  inventory,  and  also  of  the  articles 
forming  branch  2  of  tlie  third  and  branch  2  of  the  fifth  inventory. 
By  interlocutor,  dated  the  9th  of  December,  1884,  their  Lord- 
shii^  found  and  declared  in  terms  of  the  minute,  and  to  that 
oxtont  altered  the  judgment  of  the  Lord  Ordinary;  but  quoad 
vlfra  refused  the  reclaiming  note,  adhered  to  the  interlocutor 
reclaimed  against,  and  found  the  respondent  entitled  to  additional 
exi^nses. 

The  appellants  maintain  that,  by  the  law  of  Scotland,  the  work 
executed  under  each  contract,  so  far  as  then  completed,  vested  in 
thom,  and  iK^eame  their  pn^j^rty  whenever  they  made  payment  of 
an  instalment,  or  an  advance  to  account  of  the  price  such  as  they 
considered   fairly  proportionate  to  its  valua      That  proposition 
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was  founded  upon  the  case  of  Simpson  v.  Creditors  of  Duncanson 
(2  Aug.  1786),  Mor.  Diet  14,204.  The  decision  in  that 
case  does  not,  in  any  view  of  it,  go  *  so  far  as  to  support  [*  378] 
the  claim  preferred  by  the  appellants  to  the  property  of 
articles,  finished  or  unfinished,  merely  intended  for  use  in  the 
construction  of  a  vessel,  but  not  yet  made  part  of  the  thing  sold. 
Nor  in  my  opinion  can  it  be  held  as  authority  for  the  general  pro- 
position that,  in  the  circumstances  narrated  in  the  report,  the 
property  of  that  part  of  an  unfinished  ship  which  has  actually 
been  constructed  passes  to  the  purchaser  without  delivery.  The 
report  of  the  case,  as  collected  by  Morrison,  and  supplemented  by 
Professor  Bell  (Com.  5th  ed.  vol.  i.  pp.  177,  178),  is  exceedingly 
meagre ;  and  there  may  have  been  circumstances  before  the  Court 
sufficient  to  warrant  the  inference  that  delivery  had  been  made, 
which  have  not  been  noticed  by  the  reporter. 

At  the  time  when  Simpson  v.  Creditors  of  Duncanson  was  de- 
cided, and  for  many  years  afterwards,  the  purchaser  of  a  vessel  or 
of  any  other  corporeal  moveable  had,  before  delivery  was  made  to 
him,  and  its  property  vested  in  him,  no  right  to  the  thing  sold  as 
against  creditors  of  the  seller  who  had  used  diligence,  or  against 
the  trustee  in  his  sequestration.  Until  possession  was  given  to 
the  purchaser,  the  trustee  had  the  option  either  of  enforcing  the 
contract  against  him,  or  of  taking  the  thing  sold,  leaving  the  pur- 
chaser to  rank  for  a  dividend  upon  the  amount  of  loss  he  sustained 
by  non-fulfilment  of  the  contract  By  the  law  of  England  the 
appropriation  of  a  specific  chattel  by  the  vendor,  and  the  agree- 
ment of  the  vendee  to  take  that  specific  chattel  and  pay  the  stipu- 
lated price,  have  the  effect  of  vesting  the  property  of  the  chattel 
in  the  vendee.  In  Scotland  the  effect  of  such  an  appropriation 
and  acceptance  by  the  contracting  parties  is  to  perfect  the  contract 
of  sale,  and  to  give  the  purchaser  a  personal  right  to  demand  de- 
livery of  the  specific  chattel  from  the  seller.  When  the  contract 
is  thus  perfected  the  risk  is  transferred  to  the  purchaser,  accord- 
ing to  the  maxim  of  the  civil  law,  pcriculum  rei  venditce  nondum 
traditce  est  emptoris;  but  the  property  of  the  chattel  does  not  pass 
to  him  until  he  has  obtained  delivery  imder  the  contract 

In  the  year  1856,  the  Mercantile  Law  Amendment  (Scotland) 
Act  was  passed,  for  the  purpose  of  remedying  the  incon- 
venience *  arising  from  certain   differences  between  the  [*  379] 
laws  of  England  and  the  sister  country.     Sect  1  of  that 
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Act  provides  that  "  Where  goods  have  been  sold,  but  the  same  have 
not  been  delivered  to  the  purchaser,  and  have  been  allowed  to  re- 
main in  the  custody  of  the  seller,  it  shall  not  be  competent  for 
any  creditor  of  such  seller,  after  the  date  of  such  sale,  to  attach 
such  goods  as  belonging  to  the  seller  by  any  diligence  or  process 
of  law,  including  sequestration,  to  the  effect  of  preventing  the 
purchaser,  or  others  in  his  right,  from  enforcing  delivery  of  the 
same ;  and  the  right  of  the  purchaser  to  demand  delivery  of  such 
goods  shall  from  and  after  the  date  of  such  sale  be  attachable  by 
or  transferable  to  the  creditors  of  the  purchaser.  * 

These  enactments  involve  no  alteration  of  the  principles  previ- 
ously applicable  to  the  contract  of  sale  itself.  Their  sole  effect 
is  to  deprive  the  creditors  of  the  seller  or  the  trustee  in  his  bank- 
ruptcy of  the  right,  which  they  previously  had,  to  defeat  the  pur- 
chaser's right  to  demand  delivery  of  the  goods  sold  to  him.  In 
construing  the  first  section  of  the  Act,  it  has  all  along  been  held, 
and,  in  my  opinion,  rightly  held,  in  the  Courts  of  Scotland,  that 
it  imposes  no  limitation  upon  the  right  of  the  seller's  creditors  or 
trustee  until  the  contract  of  sale  has  been  perfected  in  the  sense 
which  I  have  already  indicated;  in  other  words,  that  goods  are 
not  "  sold  "  within  the  meaning  of  the  section  unless  the  contract 
has  been  so  far  completed  as  to  confer  a  proper  jus  ad  rem  upon 
the  purchaser. 

The  appellants  maintain  that,  under  these  provisions  of  the 
Mercantile  Law  Amendment  Act,  they  are  entitled  to  demand 
delivery  from  the  trustee  of  all  the  articles  enumerated  in  their 
summons.  In  order  to  establish  that  right  with  regard  to  all  or 
any  of  the  articles  in  dispute,  it  must  be  shown  that  these  had, 
before  the  sequestration,  been  "  sold  '  to  them  by  the  bankrupt 
within  the  meaning  of  the  Act.  The  authorities  which  appear  to 
me  to  have  the  most  material  bearing  upon  this  part  of  the  case 
are  Woods  v.  Russell,  5  B.  &  Aid.  942 ;  Clarke  v.  Spence,  4  Ad. 
&  E.  448 ;  and  Wood  v.  Bell,  5  E.  &  B.  772,  6  E.  &  B.  355.  It 
is  true  that  these  are  English  decisions  relating  to  ships  in  course 
of  construction,  and  that,  in  the  present  case,  none  of  the 
[*  380]  *  machinery  or  articles  in  dispute  had  been  attached  to 
the  vessels  of  which  they  were  severally  intended  to  form 
part  But  I  see  no  reason  why  the  principles  applicable  to  the 
sale  of  part  of  a  ship  should  not  equally  apply  to  the  sale  of  part 
of  a  marine  engine,  or  other  corpus  manufactum  in  course  of  con- 
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struction.  And  so  far  as  I  understand  the  laws  of  the  two 
countries,  the  same  circumstances  and  considerations  which,  in 
England,  sustain  the  inference  that  a  chattel  has  been  "  sold  "  to 
the  effect  of  passing  its  property  to  the  vendee,  will,  in  Scotland, 
generally  be  sufficient  to  sustain  the  inference  that  it  has  been 
**  sold  "  to  the  effect  of  transferring  the  risk  to  the  purchaser,  and 
giving  him  a  jibs  ad  rem,  enforceable  against  creditors  of  the  seller 
under  the  Act  of  1856. 

The  English  decisions  to  which  I  have  referred  appear  to  me  to 
establish  the  principle  that,  where  it  appears  to  be  the  intention, 
or  in  other  words  the  agreement,  of  the  parties  to  a  contract  for 
building  a  ship,  that  at  a  particular  stage  of  its  construction,  the 
vessel,  so  far  as  then  finished,  shall  be  appropriated  to  the  con- 
tract of  sale,  the  property  of  the  vessel  as  soon  as  it  has  reached 
that  stage  of  completion  will  pass  to  the  purchaser,  and  subse- 
quent additions  made  to  the  chattel  thus  vested  in  the  purchaser 
will,  accessioTU,  become  his  property.  It  also  appears  to  me  to  be 
the  result  of  these  decisions  that  such  an  intention  or  agreement 
ought  (in  the  absence  of  any  circumstances  pointing  to  a  different 
conclusion)  to  be  inferred  from  a  provision  in  the  contract  to  the 
effect  that  an  instalment  of  the  price  shall  be  paid  at  a  particular 
stage,  coupled  with  the  fact  that  the  instalment  has  been  duly 
paid,  and  that  until  the  vessel  reached  that  stage  the  execution  of 
the  work  was  regularly  inspected  by  the  purchaser,  or  some  one 
on  his  behalf.  I  do  not  think  it  is  indispensable,  in  order  to 
sustain  that  inference,  that  there  shall  be  a  stipulation  for  pay- 
ment of  an  instalment  in  the  original  contract,  or  that  the  stipu- 
lated instalment  shall  have  been  actually  paid.  The  absence  of 
these  considerations,  which  are,  in  themselves,  of  great  impor- 
tance, might,  in  my  opinion,  be  supplied  by  other  circumstances. 
At  all  events,  whenever  during  the  currency  of  a  contract  which 
contains  no  such  stipulation,  the  parties  in  good  faith  agree  that 
the  purchaser  shall  pay  a  sum  to  account  of  the  price, 
*  and  that  the  vessel,  so  far  as  constructed  at  the  date  of  [*  381] 
that  payment,  shall  be  appropriated  to  the  contract,  I  see 
no  reason  to  doubt  that  the  new  covenant  so  made  ought  to  have 
the  same  effect  as  if  it  had  been  a  term  of  the  original  contract 
I  am,  however,  of  opinion  that,  by  the  law  of  England,  in  order 
to  pass  the  property  as  sold,  there  must  always  be  facts  proved  or 
admitted  sufficient  to  warrant  the  inference  that  the  purchaser  has 
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agreed  to  accept  the  corptcs  so  far  as  completed  as  in  part  imple- 
ment of  the  contract  of  sale. 

There  is  another  principle  which  appears  to  me  to  be  deducible 
from  these  authorities  and  to  be  in  itself  sound,  and  that  is,  that 
materials  provided  by  the  builder  and  portions  of  the  fabric, 
whether  wholly  or  partially  finished,  although  intended  to  be 
used  in  the  execution  of  the  contract,  cannot  be  regarded  as  ap- 
propriated to  the  contract,  or  as  "  sold, "  unless  they  have  been 
aflSxed  to  or  in  a  reasonable  sense  made  part  of  the  corpus.  That 
appears  to  me  to  have  been  matter  of  direct  decision  by  the  Court 
of  Exchequer  Chamber  in  Wood  v.  Bell,  6  R  &  B.  355.  In 
Woods  V.  Russell,  5  B.  &  Aid.  942,  the  property  of  a  rudder  and 
some  cordage  which  the  builder  had  bought  for  the  ship  was  held 
to  have  passed  in  property  to  the  purchaser  as  an  accessory  of  the 
vessel;  but  that  decision  was  questioned  by  Lord  Chief  Justice 
Jervis,  delivering  the  judgment  of  the  Court  in  Wood  v.  Bell, 
who  stated  the  real  question  to  be  "  what  is  the  ship,  not  what  is 
meant  for  the  ship,  *  and  that  only  the  things  can  pass  with  the 
ship  "  which  have  been  fitted  to  the  ship  and  have  once  formed 
part  of  her,  although  afterwards  removed  for  convenience. "  I 
assent  to  that  rule,  which  appears  to  me  to  be*  in  accordance  with 
the  decision  of  the  Court  of  Exchequer  in  Tripp  v.  Armitage,  4 
M.  &  W.  687. 

I  shall  now  advert  to  the  character  of  the  articles  claimed  by 
the  appellants,  as  these  are  enumerated  in  the  summons,  and  more 
fully  described  in  the  Inventories,  No.  24  of  Process,  which  I 
have  carefully  examined.  The  result  of  that  examination  has 
been  to  satisfy  me  that,  with  the  exception  of  one  item  (a  tandem 
engine,  said  to  be  almost  complete)  in  the  inventory  relating  to 

the  Elms,  two  items  in  that  relating  to  the  Satanella, 
[*  382]   three  items  *  in  that  relating  to  the  Trinity,  and  of  two 

items  in  that  relating  to  the  Bonnie  Princess,  all  the 
articles  claimed,  though  meant  to  be  used  in  the  execution  of  the 
five  contracts  current  at  Uie  date  of  the  sequestration,  are  mere 
disjecta  membra,  more  or  less  finished,  which  have  never  been 
attached  to  or  become  part  of  any  specific  corpus.  It  appears  to 
me  to  l>o  impossible  to  hold  that  any  of  these  articles  were  spe- 
cially appropriated  to  the  several  contracts  for  which  they  were 
provided,  or,  in  other  words,  that  they  were  "  sold  *  in  such  sense 
as  to  give  the  appellants  a  jus  ad  rem,  unless  your  Lordships  shall 
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be  of  opinion,  that  the  decisions  of  the  Court  of  Exchequer  in 
I'ripp  V.  Armitage  and  of  the  Exchequer  Chamber  in  Wood  v. 
BM,  are  contrary  to  law.  With  regard  to  the  excepted  items, 
the  descriptions  given  of  them  are  not  so  minute  as  to  enable  me 
to  determine  whether  all  that  is  comprehended  in  each  item,  and 
in  some  instances  whether  any  part  of  the  item  can  be  reasonably 
considered  as  a  corpus,  in  the  same  sense  as  the  framework  or  hull 
of  a  ship  in  course  of  construction. 

Before  dealing  with  the  question  whether,  assuming  them  to  be 
of  a  character  which  admitted  of  their  being  appropriated  to  the 
purchasers,  these  excepted  items  were  actually  **  sold  "  to  the  ap- 
pellants, to  the  effect  of  giving  them  i^jus  ad  rem,  I  think  it  will 
be  convenient  to  consider  the  legal  effect  of  the  letter  of  agree- 
ment by  the  bankrupt,  dated  the  1st  of  December,  1882.  Al- 
though the  letter  professes  to  embody  certain  stipulations  which 
had  been  omitted  in  framing  his  contracts  with  the  appellants, 
the  leading  conditions  to  which  the  bankrupt  thereby  submits  are, 
in  my  opinion,  entirely  collateral  to  the  contract  of  sale.  The 
plainly  expressed  purpose  of  the  letter  was  to  vest  the  appellants 
with  the  absolute  property,  not  only  of  the  subject  of  each  con- 
tract so  far  as  actually  constructed,  but  of  all  materials  brought  to 
the  bankrupt's  premises  in  order  to  be  used  in  its  construction, 
probably  with  the  view  of  giving  the  appellants  security  for  ad- 
vances made  by  them  to  account  of  price. 

I  need  hardly  say  that,  by  the  law  of  Scotland,  the  property  of 
corporeal  moveables  cannot  be  passed  without  delivery  of  posses- 
sion ;  and  a  stipulation  in  a  contract  of  sale  that  the  thing 
sold  *  shall  become  the  property  of  the  purchaser  without  [*  383] 
delivery  is  as  invalid  against  creditors  of  the  seller,  as  it 
would  be  in  any  other  contract  In  Aiiderson  v.  M  *  Call,  4  Court 
Sess.  Cas.  3rd  Series,  at  p.  771,  Lord  Neaves  said,  "  The  law  of 
Scotland  is  clear  that  no  property  in  moveables  can  be  passed 
without  delivery,  and  that  no  security  can  be  constituted  over 
moveables  retenUd  possessione,  A  written  instrument  of  posses- 
sion will  not  pass  the  property  of  moveables.  .  .  .  The  funda- 
mental principle  is,  that  the  right  of  property  in  moveables  does 
not  pass  by  a  consensual  contract"  The  appellants'  counsel 
hardly  disputed  that  such  is  the  law  of  Scotland,  and  that  there 
was  no  delivery  to  the  appellants  of  any  of  the  articles  claimed  by 
them ;  but  they  argued  that  the  letter  indicated  the  intention  of 
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the  parties  that,  upon  an  advance  being  made,  on  account  of  any 
contract,  the  articles  constructed  and  provided  for  its  execution 
should  be  "  sold  "  under  the  contract  I  am  unable  to  infer  that 
intention  from  the  tenor  of  the  writing.  On  the  contrary,  its 
terms  appear  to  me  clearly  to  indicate  that  their  intention  was  to 
give  the  appellants  a  right  of  property  in  all  materials  collected, 
and  all  parts  of  machinery  finished  or  unfinished  with  a  view  to 
the  contract,  as  well  as  the  machinery  so  far  as  set  up  and  con- 
nected, and  that  quite  irrespective  of  any  obligation  on  the  part 
of  the  bankrupt  to  use  such  materials  in  the  execution  of  the  con- 
tract, or  of  any  obligation  on  the  part  of  the  appellants  to  accept 
the  property,  to  be  thus  vested  in  them,  or  any  portion  of  it,  as 
in  implement  of  the  contract 

It  was  urged  for  the  respondent  at  your  Lordships*  bar,  as  well 
as  in  the  Courts  below,  that,  in  the  circumstances  disclosed  in 
evidence,  the  letter  of  the  1st  of  December,  1882,  was  void  in 
law,  in  respect  that  it  conferred  upon  the  appellants  an  undue 
preference  over  the  general  creditors  of  the  bankrupt  Had  the 
law  of  Scotland  permitted  the  document  to  receive  effect  accord- 
ing to  its  terms,  it  might  have  been  necessary  to  decide  that 
point ;  but  if  the  views  which  I  have  expressed  in  regard  to  its 
import  and  legal  efifect  meet  with  your  Lordships'  approval,  it 
becomes  unnecessary  to  dispose  of  it 

It  only  remains  for  consideration  whether  the  excepted  items 
already  referred  to  connected  with  the  ElToSy  Satanella,  Trinity 
barge,  and  Bonnie  Princess  contracts,  were  sold  to  the  ap- 
[*  384]  pellants  *  within  the  meaning  of  sect  1  of  the  Scotch 
Mercantile  Law  Amendment  Act.  I  assume  that  each  of 
these  items  was  in  reality  a  specific  corpus,  capable  of  being 
appropriated  to  the  contract  in  part  implement  of  which  it  had 
been  constructed,  at  the  time  when  an  instalment,  or  advance  to 
accoimt  of  the  contract  price  was  actually  paid.  In  the  case  of 
each  of  these  contracts,  one  or  more  of  such  payments  had  been 
made  before  the  date  of  the  sequestration ;  and  although  they  were 
not  originally  stipulated,  I  should  nevertheless  be  of  opinion  that 
the  appellants  had  acquired  a  personal  right  to  insist  for  delivery, 
if  it  appeared  that  either  at  the  time  when  such  payments  were 
mode  in  respect  of  a  particular  contract,  or  at  the  time  when  they 
were  appropriated  by  mutual  consent  to  that  contract,  the  parties 
intended  and  agreed  that  the  contract  work,  so  far  as  then  com- 
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pleted  and  existing  in  formdL  specified,  should  be  *  sol  (3  "  to  the 
purchaser.  But  in  order  to  constitute  an  agreement  to  that 
effect,  it  must  appear  that  the  purchaser  consented  to  accept  of 
the  subject  in  the  same  condition  in  which  it  then  was  as  part 
of  the  completed  subject  which  was  to  be  subsequently  delivered 
to  him  by  the  seller  under  the  contract  of  sale. 

I  have  come  to  the  conclusion  that  the  appellants'  claim  to  the 
excepted  items  must  fail ;  because  I  cannot  find  in  the  case  of  any 
one  of  them,  the  least  trace  of  an  agreement  or  of  an  intention  on 
their  part  to  accept  of  it  as  in  implement  of  the  contract  of  sale. 
Had  they  inspected  the  work  and  material,  as  the  purchasers  had 
done  in  Clarke  v.  Spence,  4  Ad.  &  K  448,  and  Wood  v.  Bell,  5  K 
&  B.  772,  6  K  &  B.  355,  there  would  have  been  room  for  the  in- 
ference that  they  had  accepted  as  in  terms  of  the  contract  the 
work,  so  far  as  completed  and  accepted,  and  that  the  bankrupt 
had  no  longer  the  right  to  alter  or  reconstruct  any  part  of  it, 
thereby  necessitating  a  second  inspection.  Mr.  Seath,  one  of  the 
partners  of  the  appellant  company,  was  from  time  to  time  in  the 
bankrupt's  premises,  and  had  a  general  knowledge  of  the  progress 
made  in  the  work  of  each  contract  and  in  preparing  materials  for 
its  execution;  but  it  is  not  pretended  that  there  was  inspection 
either  by  him  or  any  other  person  representing  the  appellants. 
There  is,  in  fact,  not  a  single  circumstance  either  admitted  or 
established  in  evidence  sufficient  to  support  the  inference 
that  they  meant  to  accept,  or  *  did  accept,  the  work  [*  385] 
executed  as  in  implement,  pro  tanto,  of  the  contract, 
whilst  there  are  many  circumstances  which  lead  to  an  opposite 
conclusion. 

I  am  accordingly  of  opinion  that  the  interlocutors  appealed 
from  ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Bramwell  :  — 

I  agree  in  the  conclusions  of  my  noble  and  learned  friends,  and 
in  the  reasons  which  have  led  them  to  those  conclusions.  All  I 
wish  to  say  is  that  our  opinions  do  not  in  any  way  impugn  the 
principle  of  Woods  v.  Russell,  5  B.  &  Aid.  942,  except  as  to  the 
two  chattels  there  mentioned,  the  rudder,  and  some  rope;  and  I 
may  repeat  what  Lord  Justice  Mellish  said,  that  I  should  be 
very  sorry  if  anything  we  said  did  so,  or  seemed  to  do  so.  Nor 
do  our  opinions  in  any  way  impugn  the  reasons  given  in  that  case 
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for  that  decision.  I  also  agree  that  the  same  reasoniDg  would 
apply  to  any  other  chattel  as  to  which  the  parties  should  agree 
that  the  property  should  pass  while  the  chattel  was  in  an  incom- 
plete state. 

Lord  Fitzgerald  : — 

I  have  read  and  carefully  considered  the  judgments  which  have 
been  delivered  by  my  noble  and  learned  friends  opposite,  and  I 
entirely  concur  in  them.  Those  judgments  render  it.  unnecessary 
for  me  to  express  any  opinion  upon  the  question  at  all. 

Lord  Halsbury  :  — 

I  have  also  had  an  opportunity  of  reading  the  judgments  of 
the  two  noble  and  learned  Lords,  and  I  desire  to  express  my 
concurrence. 

Interlocutors  appealed  from  affirmed  ;  and  appeal  dismissed 
vrith  costs. 
Lords'  Journals,  8th  March,  1886. 

ENGLISH  NOTES. 

The  17th  section  of  the  Sale  of  Goods  Act,  1893  (56  &  67  Vict.  c.  71), 
is  as  follows :  — 

17.  —  (1)  Where  there  is  a  contract  for  the  sale  of  specific  or  ascer- 
tained goods,  the  property  in  them  is  transferred  to  the  buyer  at  such 
times  as  the  parties  to  the  contract  intend  it  to  be  transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the  parties, 
regard  shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the 
parties,  and  the  circumstances  of  the  case. 

The  2oth  section  of  the  Act,  which  reproduces  and  slightly  extends 
the  provisions  of  the  Factors  Acts,  in  relation  to  goods  sold,  may  be 
here  referred  to  as  modifying,  in  certain  cases,  the  criteria  for  trans- 
fer of  the  property.     The  section  is  as  follows :  — 

2o.  —  (1)  Where  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorised  by 
the  owner  of  the  goods  to  make  the  same. 

(2)  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains, 
with  the  consent  of  the  seller,  possession  of  the  goods  or  the  documents 
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of  title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a 
mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title, 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  a  mercan- 
tile agent  in  possession  of  the  goods  or  documents  of  title  with  the 
consent  of  the  owner. 

(3)  In  this  section  the  term  << mercantile  agent"  has  the  same 
meaning  as  in  the  Factors  Acts. 

A  case  in  which  effect  was  given  to  the  intention,  as  explicitly  ex- 
pressed in  the  contract,  is  McEntire  v.  Crossley  Brothers,  1895,  A.  C. 
457,  64  L.  J.  P.  C.  129,  72  L.  T.  731.  By  an  agreement  in  writing 
the  ''owners  and  lessors"  of  a  gas-engine  agreed  to  let,  and  the 
''lessee''  agreed  to  hire,  the  engine  at  a  rent  to  be  paid  by  instal- 
ments amounting  in  all  to  £240;  upon  payment  in  full  the  agreement 
to  be  at  end  and  the  engine  to  become  the  property  of  the  lessee,  but 
until  payment  in  full  to  remain  the  sole  and  absolute  property  of  the 
lessors.  It  was  also  agreed  that  in  case  of  failure  to  pay  any  of  the  in- 
stalments, or  if  the  lessee  should  become  bankrupt,  the  lessors  might 
elect  either  to  recover  the  full  balance  remaining  due,  or  instead  to 
resume  possession  of  the  engine  and  sell  it,  and,  after  retaining  out  of 
the  purchase  money  all  expenses  and  the  balance  remaining  due,  pay 
the  surplus  (if  any)  to  the  lessee.  Provided  that  if  the  lessors  should 
see  fit  to  resume  possession  of  the  engine  without  selling,  the  loss  to 
them  occasioned  by  the  lessee's  non-performance  of  the  agreement 
should  be  borne  by  him,  and  in  case  of  bankruptcy  the  lessors  should 
be  entitled  to  prove  against  his  estate  for  that  loss  as  liquidated  dam- 
ages. The  lessee  paid  the  first  instalment,  and  the  engine  was  placed 
on  his  premises.  While  it  was  still  there  he  became  bankrupt,  some 
instalments  being  overdue.  The  lessors  having  taken  no  steps  to 
recover  the  balance  due  or  to  sell :  —  it  was  held  by  the  House  of  Lords, 
affirming  the  judgment  of  the  Irish  Court  of  Appeal,  that  upon  the  true 
construction  of  the  agreement  the  property  in  the  engine  never  passed 
to  the  lessee,  but  remained  in  the  lessors;  that  the  transaction  was 
therefore  not  within  the  Bills  of  Sale  Acts,  and  that  the  lessors  were 
entitled  to  an  order  of  the  Bankruptcy  Court  for  delivery  of  the  engine 
to  them. 

It  is  assumed  throughout  the  judgments  in  this  case  that  the  agree- 
ment was  a  contract  for  sale  of  the  gas-engine,  as  no  doubt  it  was. 
Agreements  similar  in  this  respect  were  those  in  Leg  v.  Butler  (C.  A.), 
189a,  2  Q.  B.  318,  62  L.  J.  Q.  B.  691,  69  L.  T.  370,  42  W.  R.  88,  and 
ffuU  Hopes  Co.  V.  Adums  (1896),  66  L.  J.  Q.  B.  114,  73  L.  T.  446, 


294  SALE  OF  GOODS. 


Vof.  10, 11.  — Tarling  ▼.  Baxter;  Baftth  ▼.  Moore.  — Votes. 

44  W.  R.  108,  where  the  Courts  have  held  that  the  hirer  had  "  agreed 
to  huy  "  the  goods,  within  the  meaning  of  the  9th  section  of  the  Fac- 
tors Act,  1889  (which,  so  far,  is  identical  with  the  26th  section  of  the 
Sale  of  Goods  Act,  1893,  above  set  forth).  Such  an  agreement  is 
broadly  distinguished  from  an  agreement  —  although  both  are  popularly 
termed  hire-purchase  agreements  —  whereby  the  hirer  is  under  no 
obligation  to  purchase,  but  has  an  option  to  purchase  which  is  not 
exercised.  The  latter  was  the  construction  given  by  the  House  of 
Lords  to  the  agreement,  relating  to  a  piano,  in  the  case  of  Helby  v. 
Matthews,  1896,  A.  C.  471,  64  L.  J.  Q.  B.466,  72  L.  T.  841,  43  W.  R. 
661. 

AMERICAN  NOTES. 

The  principles  enunciated  in  the  rule  are  amply  supported  by  the  Ameri- 
can cases. 

To  the  effect  that  the  passing  of  title  depends-  on  the  intention  of  the 
pc^rties,  see  Riddle  v.  Vamum,  20  Pickering  (Mass.),  280 ;  and  numerous  cases 
cited  in  Benjamin  on  Sales,  7th  ed.  265,  and  21  Am.  &  Eng.  Encycl.  of  Law, 
Ist  ed.  478. 

If  the  contract  relates  to  a  specific  thing  to  which  nothing  remains  to  be 
done  by  the  seller  before  delivery,  the  presumption  is,  in  the  absence  of  evi- 
dence showing  a  contrary  intention,  that  title  passes  on  the  making  of  the 
contract.  See  Leonard  v.  Davis ^  1  Black  (U.  S.),  476  ;  Chapman  v.  Shepard^ 
39  Connecticut,  413  ;  Seckel  v.  Scott,  66  Illinois,  106  ;  Barrow  v.  Window^ 
71  id.  214  ;  Henline  v.  Hall,  4  Indiana,  189;  BerteUon  v.  Bower,  81  id.  512; 
Willis  V.  Willis  AdnCrs,  6  Dana  (Ky.),  48 ;  Thompson  v.  Brannin,  94  Ken- 
tacky,  490;  Wing  v.  Clark,  24  Maine,  366;  Phillips  v.  Moor,  71  id.  78; 
Farmer*s  Phosphate  Co.  v.  GUI,  69  Maryland,  537;  9  American  State  Re- 
ports, 413;  Olyphant  v.  Baker,  5  Denio  (N.  Y.),  379;  Hayden  v.  Demets,  53 
New  York,  426,  431;  Van  Brocklen  v.  SmeaUie,  140  id.  70.  See  further 
2  Kent's  Commentaries,  492;  Story  on  Sales,  4th  ed.  s.  300  ;  21  Am.  &  Eng. 
Encycl.  of  Law,  1st  ed.  482;  22  American  State  Reports,  866  note;  17 
Lawyer's  Reports  Annotated,  note  176. 

This  presumption  is  not  rebutted  by  the  fact  that  the  seller  is  to  deliver 
the  property  in  the  future,  at  a  designated  time  and  place.  Penley  v.  Bessey^ 
87  Maine,  530;  Terry  v.  Wheeler,  25  New  York,  520.  "It  is  the  general 
rule  that  a  mere  contract  for  the  sale  of  goods,  where  the  subject  is  identified 
and  nothing  remains  to  be  done  by  the  seller  before  making  delivery,  trans- 
fers the  right  of  property,  although  the  price  has  not  been  paid,  nor  the  goods 
sold  delivered  to  the  purchaser."     Van  Brocklen  v.  SmeaUie,  140  New  York, 

70,  72. 

The  rule  of  law  is  clear.  The  only  difficulty  is  in  determining  whether  or 
not  a  given  state  of  facts  falls  within  it.  As  is  stoted  in  Benjamin  on  Salea, 
7th  ed.  269,  note:  "The  American  authorities  are  too  uniform  to  require 
citation  that,  */a  sale  is  really  of  a  *  specific  '  article,  if  it  be  really  uncondi- 
tional, »/ there  be  no  special  agreement  or  understanding  as  to  the  delivery  or 


R  a  VOL.  xxm.]     sect.  hi.  —  transfer  of  property.  295 

Ho.  18.  —  Bngf  and  otfaAi  ▼.  Xiaett  and  oth«rs,  11  Eut,  210.  ->  Bvle. 

the  payment,  the  title  passes,  and  consequently  the  risk,  immediately  upon 
the  close  of  the  negotiations,  even  before  any  delivery  or  any  payment.  The 
difficulty  is  always  in  determining  whether  the  sale  be  of  this  complete  and 
unconditional  character." 

See  the  American  Notes  to  the  next  rule,  infra. 


No.  12.  — EUGG  V.  MINETT. 
(1809.) 

No.  13.— ANDERSON  v.  MORICK 
(ex.  oh.  1875 :  h.  l.  1876.) 

RULE. 

Where,  by  the  agreement,  the  seller  is  to  do  anything 
to  the  goods  for  the  purpose  of  putting  them  into  a  deliv- 
erable state,  it  is  presumed  to  be  the  intention  of  the  par- 
ties (unless  a  different  intention  appears)  that  the  doing  of 
this  shall  be  a  condition  precedent  to  the  transfer  of  the 
property. 

Bngg  and  others  v.  Minett  and  others. 

11  East,  210-219  (10  R.  R.  475). 

Scde  of  Goods,  —  Seller  to  put  the  Goods  in  a  Deliverable  State-  —  Passing  of 

Property, 

Where  turpentine  in  casks  was  sold  by  auction  at  so  much  per  hun-  [210] 
dredweight,  and  the  casks  were  to  be  taken  at  a  certain  marked  quantity, 
except  the  two  last,  out  of  which  the  8ell^r  was  to  fill  up  the  rest  before  they 
were  delivered  to  the  purchasers ;  on  which  account  the  two  last  casks  were  to 
be  sold  at  uncertain  quantities ;  and  a  deposit  was  to  be  paid  by  the  buyers  at  the 
time  of  the  sale,  and  the  remainder  within  30  days  on  the  goods  being  deliv- 
ered; and  the  buyers  had  the  option  of  keeping  the  goods  in  the  warehouse  at 
the  charge  of  the  sellers  for  those  30  days,  after  which  they  were  to  pay  the 
rent :  —  the  buyers  having  employed  the  warehouseman  of  the  seller  as  their 
agent,  he  filled  up  some  of  the  casks  out  of  the  two  last,  but  left  the  bungs  out 
in  order  to  enable  the  custom-house  officer  to  gauge  them ;  but  before  he  could 
fill  up  the  rest,  a  fire  consumed  the  whole  in  the  warehouse  within  the  30  days : 
Held^  that  the  property  passed  to  the  buyers  in  all  the  casks  which  were  filled 
up,  because  nothing  further  remained  to  be  done  to  them  by  the  seller;  for  it 
iv^as  the  business  of  the  buyers  to  get  them  gauged,  without  which  they  could 
not  have  been  removed;  and  the  act  of  the  warehouseman  in  leaving  them 
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unhanged  after  filling  them  up,  which  was  for  the  purpose  of  the  ganging, 
must  be  taken  to  have  been  done  as  agent  for  the  buyers,  whose  concern  the 
gauging  was.  But  the  property  in  the  casks  not  filled  up  remained  in  the 
seller,  at  whose  risk  they  continued. 

lu  an  action  for  money  had  and  received  by  the  defendants  to 
the  use  of  the  plaintiffs,  a  verdict  was  found  for  the  plaintiffs 
for  £1415  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

On  the  28th  of  April,  1808,  the  defendants,  as  prize  agents  to 
the  commissioners  for  the  care  and  disposal  of  Danish  property, 
put  up  to  public  sale  by  auction,  at  Dover,  the  cargo  of  a  Danish 
ship  in  lots,  and  the  lots  No.  28  to  54,  inclusive,  consisted 
[*  211]  of  turpentine  in  casks.  *  The  quantity  contained  in  each 
lot  being  marked  on  the  catalogue  thus  — 10  cwt  3  qrs. 
26  lbs.,  the  mode  of  bidding  was  this;  each  lot  (except  the  two 
last,  which  were  sold  at  uncertain  quantities)  was  to  be  taken  at 
the  weight  at  which  it  was  marked,  and  the  bidding  was  to  be 
at  so  much  per  hundred  weight  on  that  quantity.  The  plaintiffs 
employed  one  Acres,  the  warehouseman  of  the  defendants,  to  bid 
for  them,  and  all  the  lots  of  turpentine  (with  the  exception  of 
three  lots,  which  were  sold  to  other  bidders)  were  knocked  down 
to  Acres  so  acting  for  the  plaintiffs.  No  conditions  of  sale  were 
distributed  prior  to  the  sale;  but  the  auctioneer,  before  the  bid- 
ding commenced,  read  aloud  the  following  conditions:  1st,  The 
highest  bidder  to  be  the  buyer ;  but  if  any  dispute  should  arise, 
the  lot  to  be  put  up  again.  2nd,  £25  per  cent  is  to  be  paid  to  the 
auctioneer  as  a  deposit  immediately  after  the  sale,  and  the  re- 
mainder in  thirty  days.  The  remainder  of  the  purchase-money 
is  to  be  paid  on  the  goods  being  delivered.  Should  the  goods 
remain  after  the  limited  time,  the  warehouse-rent  from  that  time 
to  be  paid  at  the  rate  of  2s.  per  ton  per  month,  by  the  purchaser. 
3rd,  The  goods  to  be  taken  at  the  neat  weight  printed  in  the  cata- 
logue. 4th,  The  goods  to  be  taken  away  in  twelve  months,  or 
resold  to  pay  the  warehouse-rent.  Upon  failure  of  complying 
with  these  conditions,  the  deposit-money  is  to  be  forfeited,  and 
the  commissioners  to  be  at  liberty  to  resell  any  lots  belonging  to 
defaulters,  by  whom  all  charges  attending  the  same  shall  be  made 
good.  Is.  per  lot  under  £10  —  Is.  6rf.  from  £10  to  £25  —  and  2s. 
above  £25  lot-money  to  be  paid  by  the  buyer  to  the  auctioneer. 
Tare  allowed  for  turpentine  Is.  5d.     Upon  the  turpentine  being 
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put  up  to  sale,  the  auctioneer,  by  the  direction  of  one  of 
the  defendants  present,  announced  *  to  the  bidders  that  [*  212] 
the  casks  of  turpentine  were  to  be  filled  up  before  they 
were  delivered  to  the  purchasers ;  and  that  in  order  to  effect  this, 
the  two  last  lots  would  be  sold  at  uncertain  quantities,  and  the 
preceding  lots  would  be  filled  from  them.  The  whole  of  the 
turpentine,  with  the  exception  of  the  three  lots  before  mentioned, 
were  sold  to  the  plaintiffs ;  and  they  also  were  the  purchasers  of 
the  two  last  lots,  from  which  all  the  lots  without  exception  were 
to  be  filled  up ;  and  those  two  last  lots  were  accordingly  marked 
by  the  auctioneer  in  his  catalogue  with  the  words  *  more  or  less. ' 
Immediately  after  the  sale  £200  was  paid  by  the  plaintiffs  to  the 
auctioneer,  as  their  deposit;  and  on  the  9th  of  May,  1808,  the 
plaintiffs  paid  to  the  defendants  £1715  upon  account  of  the 
turpentine,  and  the  duties  payable  thereon.  The  turpentine 
remained  in  the  warehouses  of  the  defendants  as  before  the  sale, 
but  was  entered  at  the  custom-house  at  Dover,  in  the  name  of  the 
plaintiffs,  on  the  morning  of  the  10th  of  May,  1808,  before  the 
fire,  by  Acres,  who  paid  on  behalf  of  the  plaintiffs  £450  as  a 
deposit  for  the  dutiea  On  the  same  morning  the  cooper,  who 
had  been  employed  by  the  defendants  to  make  up  all  the  caskd 
previous  to  the  sale  of  the  28th  of  April,  was  sent  for  by  Acres, 
who  was  warehouseman  to  the  defendants,  and  who  acted  as  agent 
for  the  plaintiffs,  to  fill  up  the  casks  of  turpentine,  and  he  had 
filled  all  of  them  except  eight  or  ten;  leaving  them  with  the 
bungs  out  to  enable  the  custom-house  oflBcer,  who  was  expected 
every  minute,  to  take  his  gauge  in  order  to  ascertain  the  duties. 
The  two  last  lots,  which  were  sold  at  uncertain  quantities,  and 
marked  "  more  or  less,  *  contained  more  turpentine  than  was  suffi- 
cient to  fill  up  all  those  bought  by  the  plaintiffs,  and  also 
those  bought  by  the  buyers  of  the  three  lots.  *  In  filling  [*  213] 
the  cask  sold  to  the  plaintiffs  one  of  the  two  last  lots  was 
used,  and  instead  of  the  other  of  the  two  last  lots,  a  preceding 
cask  in  point  of  number,  which  had  been  found  to  be  an  ullage 
cask,  was  substituted  by  the  cooper,  and  from  one  of  the  two  last 
lots  the  lots  sold  to  the  other  buyers  had  been  previously  filled  up. 
All  the  lots  sold  to  the  other  buyers  had  been  taken  away  before 
the  cooper  came  on  the  10th ;  and  while  the  cooper  was  employed 
in  filling  up  the  plaintiffs'  lots,  and  placing  them  ready,  with  the 
bungs  of  the  casks  out  for  the  custom-house  oflBcer  to  gauge,  but 
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before  he  had  filled  up  all  the  casks,  or  bunged  any  of  them,  a 
fire  took  place  in  the  defendants'  warehouse,  which  consumed  the 
whole  of  the  turpentine  knocked  down  to  the  plaintififs ;  the  casks 
not  having  been  weighed  again  by  the  plaintiffs,  or  gauged  by  the 
custom-house  oflScer.  While  the  money  paid  by  the  plaintiffs  to 
the  defendants  on  account  of  the  turpentine  remained  in  their 
hands,  they  received  notice  from  the  plaintiffs  not  to  pay  it  over; 
and  the  present  verdict  is  composed  of  that  sum,  deducting  the 
£450  paid  on  account  of  the  duty,  which  has  been  restored  to 
the  plaintiffs  by  the  commissioners  of  customs.  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  plaintiffs  were  entitled 
to  recover  back  the  money  so  paid  to  the  defendants?  If  they 
were,  the  verdict  was  to  stand;  if  not,  a  nonsuit  was  to  be 
entered. 

Puller,  for  the  plaintiffs,  contended  that  the  contract  for  the 
sale  was  still  executory  (1  Com.  Dig.  541),  at  the  time  of  the  loss 

by  fire,  inasmuch  as  there  still  remained  something  for  the 
[*  214]  vendors  to  do,  and  consequently  that  the  loss  must  *  fall 

upon  them,  and  not  upon  the  vendees.  By  the  conditions 
of  sale  thirty  days  were  to  be  allowed  to  the  vendees  for  taking 
the  casks  from  the  warehouse  of  the  vendors,  and  before  they  were 
removed  the  vendors  were  out  of  the  two  last  casks  to  fill  up  all 
the  rest,  so  as  to  make  them  correspond  with  the  weights  at  which 
they  were  marked ;  and  that  was  the  more  material,  because  until  it 
was  done,  it  could  not  be  ascertained  what  was  the  whole  price  to 
be  paid,  as  those  two  casks  were  to  be  paid  for  according  to  their 
contents,  after  the  rest  were  filled  up ;  the  weighing  of  them  there- 
fore must  necessarily  precede  the  delivery,  and  the  remainder  of  the 
whole  purchase  money  was  to  be  paid  on  the  delivery  of  the  goods. 
This  brings  the  ease  within  the  decision  of  Hanson  v.  Meyer,  6  East, 
614  (8  R.  R  572)»  where  the  vendee  had  agreed  to  purchase  all  the 
starch  of  the  vendor  then  lying  in  the  warehouse  of  a  third  per- 
son at  so  much  per  hundredweight  by  bill  at  two  months,  the 
weight  of  which  starch  was  afterwards  to  be  ascertained,  and 
fouriivn  days  were  to  be  allowed  for  the  delivery ;  and  the  vendor 
having  given  a  note  to  the  vendee  addressed  to  the  warehouseman, 
dinviing  hiui  to  weigh  and  deliver  to  the  vendee  all  his  starch; 
the  Court  held  that  the  al^solute  property  in  the  goods  did  not 
vest  in  tl.o  vondoo  Wfore  the  weighing,  which  was  to  precede  the 
dolivory  and  to  ascertain  the  prioe ;  and  that  the  vendee  having 
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become  bankrupt  before  the  whole  had  been  weighed  and  deliv- 
ered, the  vendor  might  retain  the  remainder.  It  is  true  that  in 
that  ease  the  whole  was  to  be  weighed  before  delivery ;  and  here 
only  the  two  last  casks ;  but  here  also  all  the  prior  casks  were  to 
be  filled  up,  which  was  not  done  at  the  time  of  the  loss ;  and  none 
of  them  were  in  a  condition  to  be  delivered,  as  the  bungs 
*  were  left  out,  in  order  to  permit  the  custom-house  oflB-  [*  215] 
cer  to  gauge  the  casks,  without  which  they  could  not  be 
removed,  and  it  was  part  of  the  business  of  the  vendors  to  replace 
the  bungs,  and  put  the  casks  in  a  proper  condition  to  be  deliv- 
ered. In  Hammond  v.  ATyierson,  1  Bos.  &  P.  (N.  R )  69  (8  E. 
R  763),  all  the  bales  lying  at  a  wharf,  which  had  been  sold  for 
an  entire  sum,  had  been  taken  possession  of  by  the  vendee  and 
weighed,  and  part  had  been  removed  by  him  before  his  bank- 
ruptcy ;  and  therefore  it  was  held  that  the  vendor  had  no  right  to 
stop  what  remained  in  the  hands  of  the  wharfinger.  In  Hinde  v. 
Whitehoicse,  7  East,  558  (8  R  R  676),  though  the  sugars  were 
in  the  King's  warehouses  under  the  locks  of  the  King  and  the 
owner,  from  whence  they  could  not  be  removed  till  the  duties 
were  paid;  which  were  to  be  paid  by  the  sellers;  yet  they  had 
been  weighed  and  the  duties  ascertained;  and  one  of  the  condi- 
tions of  sale  at  the  auction  was,  that  the  sugars  were  to  be  taken 
with  all  defects  as  they  then  were,  at  the  King's  weights  and 
tares,  with  the  allowance  of  draft,  or  re-weighed  giving  up  the 
draft,  and  to  be  at  the  purchaser's  risk  from  the  time  of  the  sale ; 
by  which  latter  was  evidently  meant,  from  the  time  when  the 
lot  was  knocked  down  to  the  highest  bidder;  and  besides,  the 
acceptance  of  the  sample  by  the  purchaser,  as  part  of  the  thing 
purchased,  was  held  to  bind  the  sale.  If  a  horse  were  sold,  and 
agreed  to  be  delivered  by  the  vendor  after  he  was  shod,  and  the 
horse  died  before,  the  loss  would  fall  upon  the  vendor.  So  here, 
the  act  of  filling  up  the  casks  was  to  be  performed  by  the  vendors 
before  delivery ;  and  though  if  the  case  rested  upon  that  circum- 
stance alone,  a  distinction  might  be  taken  as  to  those 
casks  which  had  been  filled  up ;  yet  the  vendees  *  were  [*  216] 
entitled  to  have  the  whole  rebunged  before  delivery. 
[Lord  Ellenborough,  Ch.  J.,  observed,  that  the  vendees  were 
entitled  to  have  the  casks  filled  up  and  the  bungs  belonging  to 
them ;  but  that  the  vendors  had  no  concern  with  the  unbunging 
or  bunging  of  them,  the  former  of  which  was  done,  on  account  of 
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the  custom-house  officer  intervening  to  do  his  duty  before  the 
goods  were  removed  by  the  vendees.  And  upon  inquiry  at  whose 
instance  the  gauging  was  to  be  performed,  it  was  admitted  that 
the  vendees  could  not  have  removed  the  goods  till  they  were 
gauged ;  and  therefore  the  Court  considered  that  it  was  their  duty 
to  get  them  gauged.  The  Court  also  inquired  as  to  the  number  of 
casks  which  had  been  filled  up ;  and  it  was  agreed  that  all  had 
been  filled  up  except  ten;  on  which  they  asked  the  defendants' 
counsel  what  answer  he  had  to  give  to  those  ten.] 

Carr,  for  the  defendants,  admitted  that  the  vendors  could  not 
claim  the  value  of  the  two  casks,  out  of  which  turpentine  had 
been  taken  to  fill  up  the  others,  because  the  quantities  they  con- 
tained were  not  ascertained  by  weighing  at  the  time  of  the  loss ; 
but  with  respect  to  the  last  ten  which  had  not  been  filled  up,  he 
still  contended  that  the  property  passed  by  the  sale ;  for  by  the 
contract  the  mark  on  each  cask  was  conclusive  as  to  the  quantity, 
and  the  price  being  also  ascertained,  everything  material  to  the 
perfection  of  a  contract  of  sale  was  complete;  and  at  any  rate 
the  vendees  should  have  called  upon  the  vendors  to  fill  up  the 
remainder.  [Lord  Ellenborough,  Ch.  J.  —  Still  the  fact  is, 
that  by  the  vendors'  not  having  filled  up  the  last  ten  casks,  they 
were  not  in  a  deliverable  state  at  the  time  of  the  loss;  and  it 

was  certainly  a  material  act  to  be  done,  to  make  up  the 
[*217]  quantity  marked.]     The  *  warehouseman  who  was  to  do 

it  was  the  common  agent  of  both ;  and  this  case  is  so  far 
distinguishable  from  that  of  Hanson  v.  Meyer,  that  there  the 
vendee  could  not  have  removed  the  goods  till  they  were  weighed ; 
but  here  the  quantity  and  price  being  ascertained,  the  vendees 
might  have  waived  calling  on  the  vendors  to  fill  up  the  casks,  and 
might  have  taken  them  away  when  they  pleased. 

Lord  Ellenborough,  Ch.  J.  —  The  Court  have  already  inti- 
mated their  opinion,  as  to  those  casks  in  the  first  lots  which  were 
filled  up,  and  on  which  nothing  remained  to  be  done  on  the  part 
of  the  sellers,  but  only  the  casks  were  left  to  remain  for  thirty 
days  at  the  option  of  the  purchasers  in  the  warehouse  at  the 
charge  of  the  sellers ;  the  payment  of  the  warehouse  rent  however 
is  not  material  in  this  case ;  and  when  the  casks  were  filled  up, 
everything  was  done  which  remained  to  be  done  by  the  sellers. 
It  was  necessary,  however,  that  they  should  be  gauged  before  they 
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were  removed,  and  the  bungs  were  left  out  for  the  purpose  of  the 
gauger's  doing  his  office,  which  it  was  the  buyer's  business  to 
huve  performed ;  and  therefore  according  to  the  case  of  Hanson  v. 
Meyer,  and  the  other  cases,  everything  having  been  done  by  the 
sellers,  which  lay  upon  them  to  perform,  in  order  to  put  the 
goods  in  a  deliverable  state  in  the  place  from  whence  they  were 
to  be  taken  by  the  buyers,  the  goods  remained  there  at  the  risk  of 
the  latter.  But  with  respect  to  the  other  ten  casks,  as  the  filling 
them  up  according  to  the  contract  remained  to  be  done  by  the 
sellers,  the  property  did  not  pass  to  the  buyers,  and  therefore 
they  are  not  bound  to  pay  for  them. 

Le  Blanc,  J.^  —  The  case  is  to  be  considered  as  involving  [218] 
80  many  distinct  contracts  as  there  were  distinct  lots  bought 
by  the  plaintiffs.  The  turpentine  was  purchased  at  so  much  per 
hundredweight,  and  it  was  to  be  taken  according  to  the  weight 
marked  on  each  lot;  but  the  casks  were  to  be  filled  up  by  the 
sellers  out  of  turpentine  belonging  to  them,  in  order  to  make  the 
weights  agree  with  the  marks.  I  say  belonging  to  the  sellers, 
because  the  two  last  casks  were  only  sold  according  as  their  actual 
weights  should  turn  out  to  be,  after  filling  up  the  rest;  and  if 
more  turpentine  had  been  wanted  than  those  casks  could  have 
supplied  for  filling  up  the  rest,  it  must  have  been  settled  which 
of  the  respective  purchasers  was  to  take  less  than  his  calculated 
quantity.  Till  the  several  casks  therefore  were  filled  up  I  con- 
sider the  property  as  remaining  in  the  sellers.  But  a  certain 
number  of  casks  were  filled  up,  and  with  respect  to  them  nothing 
further  remained  to  be  done  by  the  sellers.  But  it  was  necessary 
that  the  custom-house  officer  should  gauge  them  before  they  could 
be  removed.  Then  the  warehouseman  who  was  acting  as  the  com- 
mon agent  of  the  buyers  and  sellers,  having  filled  up  those  casks, 
on  the  part  of  the  sellers,  left  them  unbunged  for  the  purpose  of 
the  officer's  gauging  them,  and  ascertaining  the  duties,  which 
was  an  act  to  be  done  on  the  part  of  the  buyers,  to  entitle  them 
to  remove  the  goods.  Then  as  nothing  more  remained  to  be  done 
by  the  sellers  on  those  casks  which  were  filled  up,  they  were  from 
that  time  at  the  risk  of  the  buyers;  but  those  which  were  not 
filled  up  continued  at  the  risk  of  the  sellers. 

1  Grose,  J.,  was  indisposed  and  absent. 
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[*  219J  *  Bayley,  J.  —  In  many  cases  it  happens,  where  every- 
thing has  been  done  by  the  sellers  which  they  contracted 
to  do,  that  the  property  passes  to  the  buyers,  though  the  goods 
may  still  continue  in  the  actual  possession  of  the  sellers.  It  lies 
upon  the  plaintiffs  then  to  make  out,  that  something  still  re- 
mained to  be  done  to  the  goods  by  the  sellers  at  the  time  when 
the  loss  happened.  But  with  respect  to  those  casks  which  had 
been  filled  up,  nothing  remained  to  be  done  but  the  gauging  by 
the  officer,  and  as  that  was  to  be  procured  to  be  done  by  the 
buyers.  Acres,  who  left  out  the  buogs  for  the  purpose  of  enabling 
the  officer  to  gauge,  must  be  taken  to  have  acted  as  the  agent  of 
the  buyers  for  that  purpose ;  and  therefore  nothing  more  remain- 
ing to  be  done  by  the  sellers,  the  property  passed.  But  with 
respect  to  the  other  casks,  something  did  remain  to  be  done  by 
the  sellers,  namely,  the  filling  them  up;  and  it  is  not  sufficient 
for  them  to  say  that  they  were  not  called  upon  to  do  so  by  the 
buyers ;  for  if  they  meant  to  relieve  themselves  from  all  further 
responsibility,  they  should  have  done  what  remained  for  them  to 
do,  and  until  that  was  done  the  property  continued  in  them. 

Upon  this  it  was  agreed  that  the  proportion  to  be  allowed  to 
the  plaintiffs  on  the  ten  casks  should  be  settled  out  of  Court ;  and 
that  the  verdict  should  be  entered  accordingly. 

Anderson  v.  Horiee.    (In  the  Exchequer  Chamber  and  House  of 

Lords.) 

L.  R.  10  C.  P.  609-624 ;  1  App.  Caa.  713-750  (s.  c.  44  L.  J.  C.  P.  841 ;  46  L.  J.  C.  P.  11 ; 
32L,T.  355.  35L.  T.  566). 

[609]     Sale  of  Cargo.  —  Insurable  Interest.  —  Commencement  of  Risk. 

The  plaintiff,  a  merchant  in  London,  contracted  with  B.  S.  &  Co.,  of  Cal- 
cutta,  for  the  purchase  of  rice  as  follows:  *<  Bought  for  account  of  A.  of  B. 
S.  &  Co.,  the  cargo  of  new  crop  Rangoon  rice,  per  Suiibeam^  707  tons  register, 
at  05.  1^</.  per  hundredweight  cost  and  freight.  Payment  by  sellers'  draft  on 
purchasers,  at  six  months'  sight,  with  documents  attached." 

The  Sunbeam  was  chartered  by  the  sellers'  agent  to  proceed  to  Rangoon  to 
ship  the  cargo  of  rice.  The  plaintiff  effected  an  insurance  with  the  defendant 
as  follows :  "  At  and  from  Rangoon,  to  any  port  in  the  United  Kingdom  or 
Continent,  by  the  Sunbeam,  on  rice,  as  interest  may  appear,"  &c.  While 
loading  at  Rangoon,  and  the  greater  part  of  the  cargo  having  been  shipped, 
but  a  substantial  part  still  remaining  to  be  shipped,  the  Sunbeam  sank,  and 
the  rice  already  shipped  was  wholly  lost.  The  captain  afterwards  signed  bills 
of  lading  for  the  cargo  shipped,  which  were  indorsed  to  the  plaintiff,  and  the 
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sellers  drew  bills  of  exchange  for  the  piioe  of  such  cargo,  which  were  accepted 
and  met  by  the  plaintiff :  — 

Held^  in  the  Exchequer  Chamber  (by  Bramwell,  B.,  Blackburn  and 
Lush,  JJ.,  and  Pollock  and  Amphlett,  BB.,  Quain,  J.,  dissenting,  revers- 
ing the  decision  of  the  Court  below),  that  the  plaintiff  had  no  insurable  inter- 
est in  the  rice,  inasmuch  as  it  was  not  at  his  risk  under  the  contract  of  sale 
until  the  loading  was  complete. 

On  appeal  to  the  House  of  Lords,  the  Lords  present  were  equally  divided  ; 
and  the  judgment  of  the  Exchequer  Chamber  stood  affirmed. 

The  action  was  brought  to  recover  as  for  [1  App.  Cas.  713-716] 
a  total  loss  on  a  policy  of  insurance  effected 

on  rice  in  the  ship  Sunbeam,  at  and  from  Rangoon  to  any  port 
in  the  United  Kingdom.     Policy  valued  at  £5500. 

*  The  first  count  of  the  declaration  was  on  the  policy.  [*  714] 
There  were  also  the  common  money  counts.  Pleas:  (1) 
denial  of  the  insurance ;  (2)  that  the  rice  was  not  loaded  on  board ; 
(3)  denial  of  plaintiff's  interest;  (4)  unseaworthiness;  (5)  denial 
of  the  loss  by  perils  insured  against.  As  to  the  money  counts, 
payment  into  Court.     Issue. 

The  cause  was  tried  in  London,  at  the  sittings  after  Hilary 
Term,  1873,  before  Mr.  Justice  Brett. 

The  plaintiff  was  a  merchant  in  London,  the  defendant  an 
underwriter  at  Lloyd's.  On  the  21st  of  February,  1871,  Mr. 
Anderson  had  a  dealing  with  Barradaile,  Schiller,  &  Co. ,  respect- 
ing a  cargo  of  rice,  and  the  following  note  was  then  executed :  — 

*  Bought  for  account  of  Messrs.  John  Anderson  &  Co. ,  of  Messrs, 
Barradaile,  Schiller,  &  Co. ,  the  cargo  of  new  crop  Rangoon  rice, 
per  Sunbeam,  710  register  No.  1254  in  Veritas,  at  nine  shillings 
and  one  penny  halfpenny  (9«.  1  Jd. )  per  hundredweight  cost  and 
freight,  expected  to  be  March  shipment,  but  contract  to  be  void 
should  vessel  not  arrive  at  Rangoon  before  April,  1871.  Payment 
by  sellers'  draft  on  purchaser  at  six  months'  sight,  with  documents 
attached.     Brokerage  \  per  cent 

''Thomas  Gray  &  Walker." 

The  Sunbeam  arrived  at  Rangoon  on  the  3rd  of  March,  and  be- 
gan loading  on  the  6th.  On  the  7th  of  March  the  agents  of  the 
vendors  sent  to  Anderson  a  letter  stating  that  they  had  received 
a  telegram  from  their  principals  at  Calcutta  in  these  words,  **  Sun- 
heam  —  Rangoon  —  advise  Anderson  —  Insurance.  * 

On  the  3rd  of  February  the  insurance  had  already  been  effected, 
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as  "  at  and  from  Eangoon  to  any  port  or  place  of  discharge  in  the 
United  Kingdom  or  Continent  by  the  Suribeam,  warranted  to  sail 
from  Rangoon  on  or  before  the  Ist  of  April,  upon  any  kind  of 
goods  and  merchandise;  beginning  the  adventure  upon  the  said 
goods,  &c.,  from  the  loading  thereof  aboard  the  said  ship,  &c., 
and  shall  so  continue  and  endure  during  her  abode  there,  &c. 
And  farther,  until  the  said  ship,  with  all  goods,  &c.,  shall  be 
arrived  as  above,  &c. ,  the  said  ship  and  goods,  &c. ,  are  and  shall 
be  valued  at  £5500  (part  of  £6000)  on  rice  as  interest  may  appear. 
Amount  of  invoice  and  155.  to  be  deemed  the  value  aver- 
[*  715]  age  payable  on  every  *  500  bags.  Assurance  at  and  after 
the  rate  of  nine  guineas  per  cent ;  return  of  40«.  on  ves- 
sel's  discharge  in  United  Kingdom.* 

The  vessel  did  not  belong  to  any  of  the  contracting  parties,  but 
was  at  the  time  the  property  of  an  American  firm,  and  had  been 
chartered  by  Messrs.  Gerber,  of  Rangoon,  to  take  a  cargo  of  rice 
from  that  place  to  the  United  Kingdom.  Messrs.  Barradaile  had 
purchased  their  interest.  In  March,  1869,  the  Sunbeam,  being 
at  New  York,  was  recaulked  and  remetalled  in  dry  dock  (though 
not  then  surveyed),  and  was  reclassed  in  the  French  Veritas  for 
three  years  from  that  time.  It  proceeded  on  a  voyage  to  the 
Chincha  Islands,  and  sailed  in  September,  1869,  with  guano  for 
London,  where  it  arrived  in  June,  1870.  It  then  proceeded  to 
Cardiff,  and  took  in  a  cai^o  of  coals  for  Point  de  Galle.  It  duly 
arrived  there  and  delivered  the  coals.  It  was  then  chartered  by 
Gerber  &  Co. ,  of  Rangoon,  to  load  a  cargo  of  rice  there  for  a  port 
in  the  United  Kingdom  or  the  Continent,  the  charter  providing 
a  gratuity  of  £20  to  the  captain  in  case  he  completed  the  loading 
of  the  rice  before  the  1st  of  April.  The  Suribeam  left  Point  de 
Oalle  in  ballast,  and  arrived  at  Rangoon  on  the  3rd  of  March, 
1871.  The  weather  was  very  dry  and  hot,  and  the  ship,  being  in 
ballast,  was  very  light,  and  the  upper  sides  were  out  of  the  water. 

On  arriving  at  Rangoon  the  Sunbeam  anchored  at  the  usual 
anchorage  in  the  Pegu  river,  where  that  stream  joins  the  Rangoon 
river,  about  five  miles  below  the  town  of  Rangoon,  and  about 
thirty  miles  from  the  sea.  The  Pegu  has  a  very  rapid  rise  and 
fall  of  the  tide.  The  sides  and  bottom  of  the  river  are  of  soft 
mud  to  the  depth  of  several  feet,  and  the  depth  of  the  stream  at 
low  water  is  twenty -six  or  twenty-seven  feet  The  Sunbeam  was 
anchored  by  the  bows  with  its  starboard  and  port  anchors,  each 
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with  thirty  fathoms  of  chains,  the  odc  being  up  and  the  other 
down  the  stream,  at  a  distance  of  sixty  fathoms ;  the  vessel  swung 
with  the  tide,  and  rode  by  one  or  the  other  anchor  as  the  tide 
ebbed  and  flowed. 

On  the  6th  of  March  the  Sunbeam  began  to  receive  the  rice  on 
board.  The  loading  went  on  rapidly,  and  on  the  30th  of  March, 
the  ship  had  received  the  greatest  part  of  the  cargo ;  8878  bags  of 
rice  had  been  loaded,  the  others  were  in  lighters  alongside.  Up 
to  six  o'clock  in  the  afternoon  of  the  30th  of  March  nothing  wrong 
was  suspected,  but  something  then  was  observed ;  the  trim 
of  the  *  vessel  was  sought  to  be  altered,  the  pumps  were  [*  716] 
set  to  work,  and  it  was  found  that  there  were  six  feet  of 
water  in  the  hold.  Notwithstanding  great  exertions  at  the  pumps, 
the  water  had  by  ten  o'clock,  p.  m.,  increased  to  twelve  feet 
The  water  kept  gaining  on  the  pumps,  and  between  eight  and 
nine  on  the  morning  of  the  31st  of  March  the  ship  and  cargo  sank 
and  became  a  total  loss. 

On  the  3rd  of  April,  1871,  the  captain  signed  bills  of  lading  in 
respect  of  the  rice  which  had  been  shipped  on  board.  The  bills 
of  lading  were  in  the  following  terms : "  Shipped  in  good  order 
and  condition  by  Gerber,  Christian,  &  Co. ,  in  and  upon  the  good 
ship  called  the  Sunbeam,  whereof  J.  H.  Bennett  is  master,  for 
the  present  voyage,  bound  for,  &c.,  8878  bags  containing  28,841 
baskets  new  Bangoon  cargo  rice,  being  marked  and  numbered  as 
in  the  margin,  and  are  to  be  delivered  in  like  good  order  and  con- 
dition at  the  port  as  ordered,  at  Falmouth  or  Cork  (the  Act  of 
God,  the  Queen's  enemies,  fire,  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever  always  excepted),  unto  order,  freight  for  the  said 
goods  at  the  rate  of  £3  15s.  Od.  (three  pounds  and  fifteen  shil- 
lings) sterling  per  ton  of  20  hundredweight  net  delivered.  In 
witness  whereof,  &a  Weight  and  contents  unknown.  J.  H. 
Bennett."  Messrs.  Barradaile  &  Co.  drew  bills  for  the  price  of 
the  rice  mentioned  in  these  bills  of  lading,  and  these  bills  of  ex- 
change were  accepted  and  paid  by  the  plaintiff  Anderson  after  he 
had  notice  of  the  sinking  of  the  vessel  and  the  rice. 

At  the  trial  there  was  contradictory  evidence  as  to  the  loss  hav- 
ing occurred  from  the  unseaworthiness  of  the  vessel,  or  from  the 
perils  insured  against,  upon  which  question  the  jury  ultimately 
found  a  verdict  for  the  plaintiff.     Another  point  raised  by  the 
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defendant's  counsel  was  that,  under  the  circumstances  existing 
here,  the  plaintiff  had  no  insurable  interest  in  the  cargo.  The 
verdict  was  entered  for  the  plaintiff  subject  to  leave  reserved  to 
move  on  these  points.  A  rule  was  accordingly  obtained,  but, 
on  the  2nd  of  November,  1874,  was  discharged.  (L.  R  10  C.  P. 
58. )    The  case  was  taken  by  appeal  before  the  Exchequer  Chamber. 

IN  THE  EXCHEQUER  CHAMBER. 

During  the  argument,  the  opinion  of  the  Court  was  given 
that  there  was  evidence  for  a  jury  of  a  loss  by  a  peril  in- 
sured against;  and  at  the  conclusion  of  the  argument  upon  the 
question  of  insurable  interest,  the  Court  took  time  for  con- 
sideration. 
[L   R   10  C,  P.  * 612-624]       •June  26.     The  following  judg- 

ments  were  delivered :  — 

QuAiN,  J.  — As  to  the  first  point  argued  before  us,  namely, 
whether  there  was  any  evidence  of  a  loss  by  perils  of  the  seas,  I 
agree  with  the  other  members  of  the  Court,  that  there  was  evi- 
dence from  which  the  jury  were  fairly  at  liberty  to  infer  a  loss  by 
sea  perils.  But  I  am  unable  to  concur  with  the  other  members  of 
the  Court  in  holding  that  the  plaintiff  had  no  insurable  interest 
in  the  rice  at  the  time  of  the  loss,  and  that  on  that  ground  the 
judgment  of  the  Court  below  should  be  affirmed. 

It  seems  to  me  to  have  been  the  manifest  intention  of  the  par- 
ties to  the  contract  of  the  2nd  of  February,  1871,  that  the  rice 
should  be  at  the  risk  of  the  plaintiff  from  the  time  it  was  loaded 
on  board  the  ship,  and  that  therefore  he  had  an  insurable  interest 
in  it  from  that  time. 

By  the  contract  the  plaintiff  bought  the  cargo  of  rice  per  Sun- 
bearHy  at  9s.  l^d.  per  hundredweight  cost  and  freight.  Payment 
by  sellers'  draft  on  purchasers,  with  documents  attached.  As  the 
price  included  cost  and  freight  only,  and  not  insurance,  it  seems 
plain  that  the  insurance,  if  any,  was  to  be  effected  by  the  pur- 
chaser; and  in  a  letter  dated  tb^^  of  March,  1871,  from  the 
sellers'  agents  to  the  plaintiff,  which  was  put  in  evidence,  a  tele- 
gram from  the  sellers  at  Calcutta,  dated  the  6th  of  March,  is  set 
out  in  these  words :  "  Swribeam,  Rangoon.  —  Advise  Anderson. 
Insurance. "     Before  the  receipt  of  this  telegram,  namely,  on  the 
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3rd  of  February,  1871,  the  day  after  the  making  of  the  contract, 
the  plaintiff  effected  the  present  policy  "  on  rice  by  the  Sunbeam, 
as  interest  may  appear. " 

The  policy  is  in  the  usual  form,  *  beginning  the  adventure  on 
the  said  goods  from  the  loading  thereof  aboard  the  said  ship ; " 
but  it  is  said  that  though  the  language  of  the  policy  is  sufficient 
to  cover  a  loss  during  the  loading,  the  interest  of  the  plaintiff  in 
the  goods  did  not  attach  till  the  loading  was  complete  and  the 
shippers  in  a  position  to  obtain  bills  of  lading,  and  this,  on  the 
ground  that  the  plain tiflf  was  only  bound  to  pay  by  acceptance  of 
a  draft  with  documents  attached. 

But  I  think  it  is  fairly  to  be  inferred  from  the  fact  that  the 
plaintiff  was  to  insure  the  goods,  and  had  notice  from  the  sellers 
to  insure  on  the  6th  of  March,  which  was  before  the  load- 
ing *  began,  that  the  plaintiff  was  to  insure  the  goods  in  [*  613] 
the  ordinary  way  by  an  ordinary  policy  from  the  loading, 
and  therefore  that  it  was  intended  that  the  goods  should  be  at  his 
risk  from  that  time.  It  could  scarcely  have  been  within  the  con- 
templation of  the  parties  —  especially  in  a  case  like  the  present, 
where  the  ship  was  being  loaded,  not  in  dock,  but  from  lighters 
at  the  mouth  of  a  river  —  that  the  cargo  should  remain  uncovered 
by  insurance  during  the  loading,  or  that  it  would  require  two 
policies,  one  effected  by  the  vendor  to  cover  the  goods  during  the 
loading,  and  another  by  the  vendee  to  attach  from  the  time  that 
the  loading  was  complete. 

The  fact  that  the  goods  were  to  be  paid  for  by  an  acceptance 
with  documents  attached,  is  not  inconsistent  with  the  goods  being 
at  the  risk  of  the  vendee  before  the  time  arrived  for  obtaining  the 
necessary  documents  or  for  presenting  the  draft  for  acceptance,  if 
it  can  be  inferred  from  the  facts  of  the  case  that  such  was  the  in- 
tention of  the  parties.  In  Fragano  v.  Lcmg,  4  B.  &  C.  219,  the 
goods  were  to  be  paid  for  three  months  after  their  arrival  at 
Kaples.  By  the  terms  of  the  order  the  goods  were  to  be  de- 
spatched on  insurance  being  effected.  Insurance  on  behalf  of  the 
vendee  was  effected  accordingly,  and  the  Court  held  that  it  was 
to  be  inferred  from  the  order  to  insure  that  the  goods  were  to  be 
at  the  risk  of  the  vendee,  and  that  he  was  bound  to  pay  for  them, 
though  they  were  lost  and  never  arrived  at  Naples.  "  It  was  next 
contended,"  says  Holroyd,  J.,  in  that  case,  ''that  Fragano  was 
not  liable  to  the  vendor  unless  the  goods  arrived,  but  the  order  for 
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insurance  is  decisive  as  to  that "...  *  The  expiration  of  three 
months  was  to  be  the  time  of  payment  if  the  goods  arrived;  if 
they  did  not  arrive,  the  law  would  imply  a  promise  to  pay  in  a 
reasonable  time.  In  Castle  v.  Flayford,  L  R  5  Ex.  165,  L  R 
7  Ex.  98,  the  goods  were  to  be  paid  for  in  cash  on  delivery,  but 
the  purchaser  by  the  terms  of  the  contract  took  upon  himself  *  all 
risks  and  dangers  of  the  seas, "  and  from  this  it  was  inferred,  that 
though  the  goods  were  lost  by  perils  of  the  seas  before  delivery, 
the  purchaser  was  still  bound  to  pay  for  them. 

So  in  the  present  case  I  infer,  from  the  fact  that  it  was  intended 
that  the  plaintiff  should  insure,  that  the  goods  were  intended  to 
be  at  his  risk  in  order  to  enable  him  to  effect  a  valid 
[*  614]  insurance,  *  and  as  nothing  was  said  as  to  the  time  from 
which  he  was  to  effect  the  insurance,  I  infer  that  it  was 
intended  that  he  should  insure  by  an  ordinary  policy,  beginning 
the  risk  from  the  loading,  and  that  the  goods  were  considered  by 
the  parties  to  be  at  his  risk  from  that  time.  The  plaintiff,  there- 
fore, according  to  the  authorities  above  cited,  was'  bound  to  pay 
for  the  goods  lost,  and  in  this  case  has  done  so  accordingly. 

For  these  reasons  I  think  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

The  judgment  of  Blackburn  and  Lush,  JJ.,  was  delivered  by 

Blackburn,  J.  —  In  this  case  the  defendant  is  an  underwriter 
for  £100  on  a  policy  in  the  ordinary  form  of  a  Lombard  Street 
policy  "  at  and  from  Rangoon  to  any  port  or  place  of  discharge  in 
the  United  Kingdom  or  Continent "  on  the  ship  Sunbeam. 

The  subject-matter  of  the  insurance  is  described  as  "  £5500  (part  of 
£6000)  on  rice  as  interest  may  appear.  Amount  of  invoice  and  15 
per  cent  to  be  deemed  the  value ;  average  payable  on  every  500  bags.  * 

The  policy  contained  the  usual  printed  words,  "  Beginning  the 
adventure  upon  the  said  goods  and  merchandises  from  the  load- 
ing thereof  on  board  the  said  ship."  The  Suribeam,  at  Rangoon, 
foundered  at  anchor  with  8878  bags  of  rice  on  board.  And  this 
rice  was  totally  lost. 

The  question  in  the  cause  was  whether  the  plaintiff  was  entitled 
to  recover  in  respect  of  the  loss  of  this  rice  from  the  underwriters, 
and  if  so,  for  what  percentage.  The  decision  of  the  Court  below 
was  that  he  was  entitled  to  recover  £100  per  cent  from  each 
underwriter. 
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There  was  a  minor  point  made  that  even  if  the  underwriters 
were  liable  it  was  not  for  so  great  a  percentage.  For,  if  in  calcu- 
lating the  amount  at  risk  the  invoice  value  is  taken  to  mean  the 
invoice  as  between  the  shipper  and  the  purchaser,  that,  with  the 
15  per  cent  added,  would  not  amount  to  £6000,  and  the  under- 
writers would  be  liable  to  make  good  something  less  than  100  per 
cent  If  the  phrase  "  invoice  value  *  is  to  be  taken  as  another 
expression  for  the  ordinary  shipping  value,  which  includes  not  only 
the  cost  but  the  premiums  of  insurance,  the  value  exceeded 
*  £6000.  It  becomes  unnecessary  in  the  view  which  we  [*  615] 
take  of  this  case  to  decide  anything  on  this  point.  We 
only  mention  it  lest  it  should  be  said  we  overlooked  it 

The  important  issues  were  on  the  3rd  plea,  denying  the  plain- 
tiff's interest,  the  4th  plea  alleging  unseaworthiness,  and  the  5th 
plea  denying  the  loss  by  perils  of  the  seas. 

On  all  these  the  plaintiff  had  a  verdict  subject  to  leave  to  enter 
a  verdict  for  the  defendant  on  the  grounds  that  there  was  no  evi- 
dence of  loss  by  perils  insured  against,  or  that  the  evidence  showed 
that  the  ship  was  not  seaworthy,  and  on  the  ground  that  there 
was  no  insurable  interest,  or  to  reduce  the  damages  on  such  prin- 
ciple as  the  Court  should  lay  down. 

A  rule  nisi  was  accordingly  obtained  on  those  grounds,  and  also 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  After  a  long  argument  and  much  considera- 
tion, the  Court  of  Common  Pleas  discharged  the  rule,  giving  their 
reasons  in  an  elaborate  judgment  (L.  R  10  C.  P.  58). 

Against  this  judgment  the  appeal  was  brought  and  argued  on 
on  the  19th,  21st,  and  22nd  June,  before  my  Brothers  Bramwell, 
Lush,  Quain,  Pollock,  and  Amphlett,  and  myself. 

During  the  argument  we  gave  our  judgment  that  the  evidence 
was  such  as  to  make  it  a  fair  question  for  the  jury  whether  the 
ship  was  or  was  not  unseaworthy,  and  was  or  was  not  lost  by 
perils  of  the  seas,  and  therefore  that  the  rule  to  enter  the  verdict 
for  the  defendants  on  those  issues  was  properly  discharged.  The 
question  whether  the  verdict  was  against  the  weight  of  evidence 
was  not  before  us. 

But  on  the  question  whether  there  was  an  insurable  interest 
we  took  time  to  consider,  and  the  majority  have  come  to  the  con- 
clusion that  the  judgment  below  was  wrong  on  this  point,  and 
ought  to  be  reversed  for  the  following  reasons:  — 
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As  the  rice  in  question  had  been  actually  laden  on  board  the 
Sunbeam  at  Eangoon,  there  can  be  no  question  that  the  adventure 
described  in  the  policy  had  begun.  But  as  the  policy  of  insur- 
ance is  a  contract  of  indemnity,  the  plaintiff  cannot  recover  unless 
he  suffered  a  loss  from  the  perishing  of  that  rice,  and  that 
[*  616]  loss  was  *  such  as  to  be  included  in  the  subject-matter  of 
the  insurance,  as  described  in  the  policy. 

The  first  question,  then,  to  be  determined  is,  v^hether  the  plain- 
tiff was  so  situated  with  respect  to  the  rice  in  question  at  the  time 
of  its  loss  that  he  would,  if  uninsured,  have  suffered  any  loss  from 
the  destruction  of  the  rice;  and,  if  any  loss,  whether  that  loss 
was  of  such  a  nature  as  to  be  included  in  this  policy. 

The  facts  which  are  material  as  to  this  are  not  in  dispute.  The 
plaintiff  Anderson  had  made  a  contract  with  Messrs.  Bairadaile, 
contained  in  a  bought  note  set  out  in  the  6th  paragraph  of  the 
case.  The  material  parts  are  these :  **  Bought  the  cargo  of  rice 
per  Sunbeam  at  95.  1  Jd.  per  hundredweight  cost  and  freight  Pay- 
ment by  sellers'  draft  on  purchasers  at  six  months'  sight,  with 
documents  attached." 

The  Sunbeam,  which  had  been  taken  up  by  Guben,  Christian,  & 
Co. ,  the  sellers  of  the  cargo  to  Barradaile  &  Co. ,  arrived  at  Ean- 
goon within  the  time  mentioned  in  the  contract,  and  Guben, 
Christian,  &  Co.  proceeded  to  put  the  rice  on  board.  They  had, 
by  the  31st  of  March,  when  the  ship  was  lost,  put  8878  bags  on 
board;  but  this  was  only  a  portion  of  what  they  intended  to 
ship.  The  remainder  —  it  does  not  distinctly  appear  whether  400 
bags  or  1600  bags  —  but,  at  all  events,  a  substantial  portion  of 
what  they  intended  to  be  the  lading  of  the  Sunbeam,  was  in 
lighters  or  on  the  shore,  intended  for  the  Sunbeam,  but  not  yet 
on  board  of  her. 

The  time  for  preparing  the  shipping  documents  had  not  yet 
arrived;  and  by  the  terms  of  the  bought  note,  Anderson  was  to 
pay  by  accepting  drafts  with  documents  attached. 

The  question  therefore  arises,  what  loss,  if  any,  did  Anderson 
sustain  by  the  perishing  of  this  rice  at  this  time?  It  was  ad- 
mitted by  Mr.  Williams  in  the  argument,  and,  as  we  think,  could 
not  be  disputed,  that  if  the  rice  intended  for  the  Sunbeam,  and 
put  on  board  the  lighter,  had  perished  before  it  was  put  on  board, 
Andorson  would  have  sustained  no  loss,  his  vendors  being  still 
bound,  as  before,  to  supply  him  with  rice,  though  that  which  they 


B.  C.  VOL.  XXIII.]      SECT.  III.  —  TRANSFER  OF  PROPERTY.  311 

Ho.  IS.  —  Axidmoa  ▼.  Koriea,  L.  S.  10  C.  P.  616,  617. 

had  intended  to  give  him  had  perished  to  their  loss,   not  his, 
because  it  was  then  at  their  risk,  not  his. 

It  was  not  admitted  by  Mr.  Butt,  but  was  very  faintly  denied, 
that  as  soon  as  the  intended  lading  was  completed,  and 
the  *  shipping  documents  were  either  prepared,  or  things  [*  617] 
in  such  a  position  that  they  could  be  prepared,  Anderson 
would  have  been  bound  to  pay  for  the  cargo,  though  from  subse- 
quent disaster  it  perished  either  at  Rangoon  or  on  its  way  home. 
We  all  think  it  is  the  plain  intention  of  the  parties  to  this  con- 
tract that,  from  the  time  the  lading  was  complete,  at  least,  the 
rice  was  to  be  at  the  risk  of  Anderson,  and  that  it  is  not  material 
to  consider  whether  he  would  have  had  the  full  property  before 
the  drafts  were  accepted.  But  there  remains  the  disputed  ques- 
tion whether  each  separate  bag  was  at  the  risk  of  Anderson  from 
the  time  it  was  put  on  board  the  Sunbeam^  or  whether  it  remained 
at  the  risk  of  the  sellers  until  the  whole  intended  loading  was 
complete,  and  the  shipping  documents  were  ready,  or  at  least 
everything  was  done  to  enable  them  to  make  out  the  shipping 
documents  ?  This,  we  think,  depends  entirely  on  the  intention 
of  the  parties  to  the  contract,  as  appearing  from  it 

There  is  nothing  to  prevent  the  parties  from  agreeing  that,  as 
the  goods  are  shipped  bag  by  bag,  each  bag  shall  be  at  the  risk  of 
Anderson,  though  the  payment  is  postponed  till  the  whole  is  on 
board ;  and  if  they  have  sufficiently  expressed  such  an  intention, 
then  Castle  v.  Playford,  L.  R.  7  Ex.  98,  is  an  express  authority 
in  this  Court  that  Anderson  must  bear  the  loss,  though  it  occurred 
before  the  stipulated  time  for  payment  had  arrived.  In  that  case 
the  words  of  the  contract  were  express,  and  left  no  doubt  that  the 
intention  was  that  the  buyer  was  to  bear  the  risk ;  but  we  think 
the  same  result  follows  if  the  intention  sufficiently  appears,  though 
it  is  not  in  express  terms. 

On  the  other  hand  Appleby  v.  Myers,  L.  R.  2  C.  P.  651,  is  an 
express  authority  that,  if  from  the  contract  it  appears  that  the  in- 
tention of  the  parties  is  that  the  payment  is  to  be  only  on  the 
completion,  nothing  can  be  recovered,  though  that  completion  is 
prevented  by  an  accident  for  which  neither  party  is  to  blame. 
Both  decisions  are  binding  on  us,  even  if  we  disapproved  of  them, 
but  we  agree  with  both. 

In  the  present  case  there  is  nothing  in  the  terms  of  the  contract 
to  indicate  that  the  parties  had  present  to  their  minds  the  possi- 
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bility  of  a  loss  happening  at  the  time  when  this  did,  and 
[*  618]  consequently  *  there  are  no  words  used  expressly  provid- 
ing for  it.  We  must  collect  the  intention  from  the  words 
used,  applying  to  them  the  general  rules  which  the  Courts  have 
from  time  to  time  adopted,  as  rules  to  enable  them  to  ascertain 
the  intention. 

The  cases  bearing  on  this  subject  are  collected  in  Mr.  Benja- 
min's book  on  Sales,  B.  2,  chaps.  2  to  6.  In  Gilmour  v.  Supple^ 
11  Moo.  P.  C.  551,  566,  Sir  C.  Cresswell,  delivering  the  judg- 
ment of  the  Privy  Council,  says,  we  think  very  truly :  "  It  is  im- 
possible to  examine  the  decisions  on  this  subject  without  being 
struck  by  the  ingenuity  with  which  sellers  have  contended  that 
the  property  in  goods  contracted  for  had,  or  had  not,  become 
vested  in  the  buyers,  according  as  it  suited  their  interest;  and 
buyers,  or  their  representatives,  have,  with  equal  ingenuity,  en- 
deavoured to  show  that  they  had,  or  had  not  acquired  the  prop- 
erty in  that  for  which  they  had  contracted,  and  Judges  have  not 
unnaturally  appeared  anxious  to  find  reasons  for  giving  a  judg- 
ment which  seemed  to  them  most  consistent  with  natural  justice. 
Under  such  circumstances,  it  cannot  occasion  much  surprise  if 
some  of  the  numerous  reported  decisions  have  been  made  to  de- 
pend upon  very  nice  and  subtle  distinctions,  and  if  some  of 
them  should  not  appear  altogether  reconcileable  with  each  other. 
Nevertheless,  we  think  that  in  all  of  them  certain  rules  and  prin- 
ciples have  been  recognised,  by  the  application  of  which  to  this 
case  we  may  be  enabled  to  arrive  at  a  correct  judgment  upon  it  * 
One  of  these  rules  is  thus  stated  in  Blackburn  on  Sales,  p.  151 : 
see  Benjamin  on  Sales,  p.  235.  *  The  first  is,  that  where  by  the 
agreement  the  vendor  is  to  do  anything  to  the  goods  for  the  pur- 
pose of  putting  them  into  that  state  in  which  the  purchaser  is 
bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  de- 
liverable state,  the  performance  of  these  things  shall  (in  the  ab- 
sence of  circumstances  indicating  a  contrary  intention)  be  taken 
to  be  a  condition  precedent  to  the  vesting  of  the  property. "  This 
is  in  effect  repeated  in  the  judgment  in  Gilmour  v.  Supple,  11 
Moo.  P.  C.  at  p.  568,  and  is,  we  think,  consistent  with  all  the 
cases. 

Now  the  completing  the  lading  so  that  shipping  documents 
could  be  made  out  seems  to  us  a  thing  to  be  done  by  the  vendor 
for  the  purpose  of  putting  the  goods  into  a  deliverable  state,  or, 
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to  substitute  the  language  of  Sir  C.  Cress  well,  an  act  to 

be  done  by  *  the  seller  for  the  benefit  of  the  buyer,  to  [*  619] 

place  the  goods  in  a  state  to  be  delivered,  and,  therefore, 

"  until  he  has  done  it  the  property  does  not  pass. " 

But  we  agree  that  this  is  only  a  primd  facie  indication  of  the 
intention,  and  that  it  must  yield  to  anything  sufficiently  indicat- 
ing a  contrary  intention.  We  must,  therefore,  look  to  the  con- 
tract to  see  if  there  are  any  indications  of  a  contrary  intention  in 
this  case. 

It  may  be  observed  that  risk  and  property  generally  go  together, 
and  consequently  in  many  of  the  cases,  though  the  important  point 
was  at  whose  risk  is  the  thing,  it  is  treated  as  if  the  sole  question 
was,  whose  property  is  it  ?  In  the  present  case,  however,  the  real 
question  is,  at  whose  risk  was  it?  andrwe  do  not,  therefore,  attach 
any  weight  to  the  stipulation  that  the  seller  was  to  attach  the 
shipping  documents  to  the  drafts,  thereby  certainly  preserving  to 
the  sellers  a  lien  on  the  goods  till  the  drafts  were  accepted  and 
the  bill  of  lading  handed  over,  and  perhaps  preserving  in  them, 
till  then,  the  property,  so  as  to  enable  them  to  confer  a  title  on  a 
purchaser  for  value  without  notice  as  good  in  equity,  and  prefer- 
able at  law  to  that  of  Anderson.  This  would  not  prevent  the  risk 
from  being  on  the  purchaser  from  the  time  the  loading  was  com- 
plete. Nor  do  we  proceed  on  the  ground  that  the  word  **  cargo  " 
has  any  technical  sense  requiring  that  the  whole  ship  should  be 
filled  up.  But  we  do  proceed  on  the  ground  that  the  primdi  facie 
rule  of  construction  is  that  the  parties  intended  that  the  risk 
should  become  that  of  the  buyer,  Anderson,  when,  and  not  till, 
the  whole  lading  was  complete,  so  as  to  enable  the  shippers,  by 
getting  the  shipping  documents,  to  call  on  the  buyer  to  accept  and 
pay  for  the  cargo;  and  that  there  is  nothing  in  this  contract  to 
rebut  the  presumption  that  such  was  the  intention.  We  do  not 
think  that  the  fact  that  the  vessel  was  designated,  and  that,  unless 
under  exceptional  circumstances,  the  seller  could  not,  without  the 
consent  of  the  shipowner,  take  any  goods  once  on  board  out  of  her, 
affects  the  question  as  between  the  vendor  and  purchaser. 

The  Court'  below  say  that  putting  any  rice  on  board  the  Sun- 
beam **  was  such  an  appropriation  of  the  rice  on  board  as  to  pre- 
vent the  sellers  from  withdrawing  that  rice  without  the  consent 
of  the  buyer. " 

*  If  we  could  see  anything  in  the  contract  to  give  the   [*  620] 
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buyer  a  right  to  object,  we  should  think  it  indicated  an  in- 
tention that  the  property  so  put  on  board  should  be  at  the 
buyer's  risk;  but  we  cannot  find  anything  to  that  effect  If  we 
could  see  anything  to  indicate  an  intention  that  as  each  bag  was 
shipped  it  should  be  at  the  buyer's  risk,  we  should  think  it  indi- 
cated an  intention  that  it  should  not  be  taken  out  without  his 
consent.     But  we  cannot  reason  in  a  circle. 

We  have,  therefore,  come  to  the  conclusion  that  no  part  of  this 
rice  ever  was  at  the  plaintiff's  risk,  and  that  he  never  could  have 
been  called  upon  to  pay  for  it,  notwithstanding  its  loss. 

The  Court  below,  after  coming,  by  a  somewhat  different  process 
of  reasoning,  to  the  same  result,  say  that  the  plaintiff  would,  if 
the  rice  had  not  perished,  have  had  an  option  to  take  and  pay  for 
it,  and,  therefore,  had  after  the  loss  an  option  to  pay  for  it  and 
charge  the  underwriters  with  the  loss.  No  one  can  dispute  that 
the  plaintiff  might  pay  the  sellers  for  the  rice  that  perished, 
though  not  bound  to  do  so,  just  as  he  might  have  paid  them  for 
any  bags  of  rice  that  had  been  lost  on  board  lighters,  or  in  their 
warehouses  on  land,  after  they  had  been  brought  there  in  order  to 
put  them  on  board  the  ship.  It  might  be  a  liberal  thing  to  do  so 
at  his  own  expense. 

But  the  decision  below  seems  to  affirm  that  after  the  loss  the 
insured,  though  he  had  not  sustained  any  loss,  may  elect  to  bear 
it,  and  pay  at  the  cost;  of  the  underwriters.  To  this  we  cannot 
agree.  The  authority  on  which  they  acted,  Sparkes  v.  Marshall^ 
2  Bing.  N.  C.  761,  seems  to  us  to  be  misapplied.  In  that  case 
Bamford  had  written  to  Sparkes,  the  plaintiff,  that  Johns  &  Son, 
of  Youghall,  had  engaged  room  in  the  Gibraltar  Packet  to  take 
about  600  barrels  of  oats  on  his  account  The  plaintiff  at  once 
adopted  this  by  directing  insurance  to  be  made  on  his  account  on 
ontH  per  the  Gibraltar  Packet  from  Youghall  to  Southampton  and 
PortHniouth.  The  judgment  proceeds  on  the  ground  that  this  was 
nn  approiiriation  by  Bamford,  assented  to  by  Sparkes,  vesting  these 
oftt«  in  Sparkes.  It  appears  from  the  correspondence  in  the  case 
tliiit  Hamford  knew  that  the  Gibraltar  Packet  was  boimd  for  South- 
ampton only,  whilst  Sparkes  thought  she  was  bound  for 
[♦()21]  Southampton  and  Portsmouth,  *and  also  that  Johns  & 
Son  shipped  only  486  barrels  of  oats  on  account  of  Sparkes 
luMiimd  of  about  600.  It  may  be,  though  it  is  not  quite  clear, 
txud  tlni  Court  did  not  determine  it,  that  these  facts  gave  Sparkes  a 
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right  to  undo  the  appropriation  to  him  and  to  divest  the  interest 
already  vested  in  him,  but  he  never  did  so.  The  decision  we 
think  involves  the  position  that  the  underwriters  had  no  right  to 
call  upon  Sparkes  to  exercise,  for  their  benefit  after  the  loss,  his 
right,  if  he  had  it,  to  undo  and  divest  an  interest  vested  in  him 
before  the  loss. 

But  this  is  a  very  different  proposition  from  saying  that  the 
assured  had  a  right,  after  the  loss,  to  vest  in  himself  a  right  not 
vested  in  him  before  the  loss,  and  so  incur  a  liability  to  pay  at 
the  underwriter's  expense.     We  do  not  think  he  could  do  so. 

There  is  only  one  further  point  briefly  stated  in  the  judgment 
below,  thus :  **  We  are  further  of  opinion  that  even  if  the  property 
in  the  rice  did  not  legally  pass  to  the  plaintiff,  yet  he  had  an  in- 
surable interest  in  it,  because  he  had  an  existing  contract  with 
regard  to  it  from  the  time  of  its  being  loaded  on  board,  by  virtue 
of  which  he  had  an  expectancy  of  benefit  and  advantage,  arising 
out  of  or  depending  on  the  safe  arrival  of  the  rice."  This  was 
more  fully  discussed  on  the  argument  before  us.  If  the  market 
was  a  rising  market,  the  plaintiff  would  have  derived  benefit  from 
the  completion  of  the  contract;  if  a  falling  one  he  would  have 
sustained  loss,  and  the  loss  of  the  Sunbeam  put  an  end  to  this 
chance.  We  need  not  discuss  whether,  under  a  properly  framed 
policy,  the  plaintiff  could  have  insured  this  expectancy  of  profit 
For  the  subject-matter  of  this  insurance  is  on  **  rice, "  and  though 
that  is  to  be  construed  liberally  as  covering  any  interest  in  the 
rice,  it  cannot  be  construed  as  covering  an  interest  in  profits  that 
might  arise  collaterally  from  a  contract  relating  to  the  rice.  For 
this  it  is  enough  to  refer  to  Lucena  v.  Craufordy  2  B.  &  R  (N.  R  ) 
269.  The  action  was  on  a  policy  on  ships  and  goods.  Eight 
questions  were  asked  of  the  Judges.  The  eighth,  set  out  at  p. 
278  of  the  report,  was  as  to  whether  the  commissioners  had  profits 
in  respect  of  which  they  had  an  insurable  interest,  and  then  asks : 
*  Can  the  policy  of  assurance  in  the  first  count  of  the  declaration 
mentioned  (i  e. ,  a  policy  on  ships  and  goods)  be  consid- 
ered as  a  policy  effected  on  *  such  interest  of  the  commis-  [*  622] 
sioners,  if  such  they  had,  and  the  same  is  an  insurable 
interest  ? "  The  answer  of  the  Judges  is  stated  at  p.  315 :  **  The 
learned  Judges  were  unanimously  of  opinion  that  the  policy  in 
question  could  not  be  considered  as  a  policy  on  profits,  having 
been  expressly  declared  upon  as  a  policy  upon  the  plaintiff's  in- 
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terest  in  the  ships  and  goods  themselves,  and  that  if  it  had  been 
intended  as  a  policy  on  profits  it  should  have  been  so  stated.' 
This  we  think  decisive  of  the  question ;  but  we  may  refer  to  Royal 
Exchange  Assurance  v.  McSvdnney,  14  Q.  B.  646,  as  showing  how 
impoitant  it  is,  not  only  to  have  an  insurable  interest,  but  to  have 
the  subject-matter  of  insurance  so  described  in  the  policy  as  to 
embrace  that  interest 

For  these  reasons  we  think  that  this  rule  should  have  been  ab- 
solute to  enter  the  verdict  for  the  defendant,  on  the  third  plea 
denying  the  insurable  interest;  and  that  the  judgment  should  so 
far  be  reversed. 

The  judgment  of  Bramwell,  Pollock,  and  Amphlett,  BB.,  was 
delivered  by 

Bramwell,  B.  —  Many  questions  were  disposed  of  on  the  argu- 
ment ;  as  to  what  remained,  we  are  of  opinion  that  the  defendant 
below  is  entitled  to  judgment,  on  the  ground  that  the  plaintiflf 
below  has  shown  no  interest  in  the  subject-matter  of  the  insurance 
at  the  time  of  the  loss. 

By  the  contract  between  the  plaintiff  and  the  sellers  of  the  rice, 
the  plaintiff  was  to  have  the  cargo  of  the  Sunbeam^  and  to  pay  for 
it  by  acceptances  at  six  months  with  the  bills  of  lading  attached. 
It  is  manifest,  therefore,  that  until  the  cargo  was  completed,  and 
the  bills  of  lading  could  be  given,  the  plaintiff,  by  the  mere  bare 
words  of  the  contract,  was  not  liable  for  its  price,  and  had  no 
property  in  any  part  of  it  that  might  be  on  board,  except  contin- 
gently on  the  cargo  being  completed.  The  cargo  never  was  com- 
pleted. But  it  was  suggested  that,  as  the  completion  of  the  cargo 
became  impossible  through  no  default  of  the  sellers,  there  arose  by 
implication  a  right  on  their  part,  not  expressed  in  the  mere  bare 
words  of  the  contract,  to  be  paid  by  the  buyer  for  so  much  as 
had  been  loaded  For  this  contention  we  see  no  ground 
[•  623]  *  in  reason  or  principle.  The  plaintiff  also  was  in  no 
default,  and  there  is  no  reason  why  the  loss  of  goods,  in 
which  cortainly  he  had  no  property  but  for  the  loss,  should  fall 
ou  )u)u.  It  would  be  to  make  him  liable  for  the  loss  because 
\\\KAV  wm  a  loss.  Further,  we  consider  this  concluded  by  author- 
it  v.  AppMty  v,  Myers,  L.  R  2  C.  P.  651,  is  in  point.  It  was 
iiulnod  MHJd  that  here  there  was  a  reason  why  the  plaintiff  should 
hvwv  tho  Uk^s*,  viz.,  the  inconvenience  which  would  follow  if  it 
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should  be  held  that  the  plaintiflf  should  insure  after  the  cargo  was 
complete,  and  that  the  sellers  must  insure  for  their  protection  dur- 
ing its  completion.  But  this  received  its  answer  at  the  bar,  viz. , 
that  the  same  inconvenience  would  result  as  to  the  insurance  of 
the  rice  on  its  passage  from  Rangoon  to  the  ship,  damage  or  loss 
during  which  certainly  would  not  fall  on  the  plaintiff.  A  line 
must  be  drawn  somewhere,  and  may  well  be  at  the  time  when  the 
cargo  is  complete.  Then  it  is  said  that  the  contract  of  purchase 
shows  that  the  plaintiff  is  to  insure,  and  that  consequently  the  rice 
was  at  the  plaintiff's  risk,  which  involved  that  he  was  to  pay  for 
it;  and  Castle  v.  Play  ford,  L.  R  5  Ex.  165,  7  Ex.  98,  was  cited. 
We  entirely  agree  with  that  case.  But  the  argument  assumes  that 
the  rice  was  to  be  at  the  plaintiff's  risk  before  the  cargo  was  com- 
pleted, and  begs  the  question.  The  rice  was  to  be  at  the  plain- 
tiff's risk  when  the  cargo  was  completed  (and  perhaps,  as  we  shall 
next  mention,  to  some  extent  during  its  completion),  but  it  was 
not  to  be  his  property  nor  at  his  risk  till  completion,  save  pos- 
sibly, as  was  suggested,  viz.,  that  if  any  of  the  rice  during  the 
loading,  and  after  it  was  on  board,  had  been  damaged,  the  sellers 
might  complete  the  cargo,  and  insist  that  they  had  fulfilled  their 
contract,  by  shipping  merchantable  rice;  and  that  the  plaintiff 
must  take  the  damaged  rice,  if  damaged  after  it  was  put  on  board, 
and  so  that  the  plaintiff  had  an  interest  in  respect  of  which  he 
might  insure.  But  assuming  that  he  would  have  been  bound  to 
take  a  cargo  damaged  as  supposed,  he  would  only  be  so  bound 
when  the  cargo  was  completed.  The  interest  supposed,  therefore, 
and  the  possibility  of  loss  are  contingent  —  contingent  on  the 
completing  of  the  cargo.  Therefore  he  had  no  interest  from  this 
at  the  time  of  the  loss. 

As  to  the  argument  that  the  plaintiff  had  an  option  to 
take  this  •  rice,  which  he  might  exercise  after  it  was  lost,  [*  624] 
we  cannot,  with  great  respect,  agree  to  it.  It  seems 
strange  that  it  should  rest  with  the  plaintiff  to  make  the  under- 
writers liable  or  not  at  his  pleasure.  But  the  plaintiff  had  no 
such  option.  No  doubt  it  exists  in  some  cases,  and  one  party  to 
a  contract  may  have  a  right  to  insist  on  performance  or  to  refuse 
to  perform  at  his  option.  But  that  is  where  there  has  been  some 
default  in  the  other  party.  Here  there  has  been  none.  If  the 
sellers  had  loaded  a  short  cargo,  and  the  plaintiff  had  not  been 
bound  to  take  it,  no  doubt  he  might  have  claimed  it,  and  the 
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sellers  could  not  have  been  heard  to  say  that  they,  the  sellers, 
had  broken  their  contract  by  loading  a  less  quantity  than  agreed, 
and  so  the  buyer  was  not  entitled  to  it  But  that  is  not  the  case 
here.  The  sellers  might  have  refused  to  give  bills  of  lading  to 
the  plaintiff  and  to  draw  on  them  for  the  price  of  what  was 
shipped,  and  probably  would  have  done  so  had  they  been  well  in- 
sured. It  is  manifest  that  what  ^occurred  was  a  new  bai^ain  be- 
tween the  plaintiflf  and  the  sellers,  and  might  as  well  have  been 
made  between  the  sellers  and  a  stranger.  Sparkes  v.  Marshall,  2 
Bing.  N.  C.  761,  does  not  apply.  There  the  property  had  vested 
in  the  buyer.  The  seller  may  have  been  in  default  for  sending  the 
oats  to  Southampton  instead  of'  Portsmouth,  but  that  did  not  take 
away  the  right  of  the  buyer  to  insist,  as  he  did,  on  having  them. 

Then  it  is  said  that  the  plaintiff  had  an  insurable  interest  in 
the  profits  he  would  have  made.  He  had,  but  he  has  not  insured 
profits,  and  therefore  cannot  recover  on  that  ground.  This  was 
settled  by  the  unanimous  opinion  of  the  Judges,  and  by  the  House 
of  Lords,  in  Lucena  v.  Crauford  (13  R  C.  150.  159),  3  B.  &  P.  75, 
2  B.  &  P.  (N.  R )  269,  and  has  been  well  known  and  acted  on  ever 
since. 

The  plaintiff  had  no  interest  in  the  subject-matter  of  insurance 
at  the  time  of  the  loss,  and  so  is  not  entitled  to  recover. 

The  judgment  must  be  reversed.  Judgment  reversed, 

IN  THE  HOUSE   OF  LORDS. 

The  plaintiffs  having  appealed  to  the  House  of  Lords,  and  the 
appeal  having  been  argued,  the  Lords  present,  being  equally 
divided  in  opinion,  gave  their  reasons  as  follows :  — 

[1  App.  Cas.  722-750]      Lord  Chelmsford  :  — 

My  Lords,  the  question  to  be  determined 
upon  this  appeal  is  one  of  some  diflBculty,  and  it  has  given  rise 
to  a  great  diversity  of  judicial  opinion.  It  may  be  thus  shortly 
stated:  whether  the  appellant  under  a  contract  for  the  purchase 
of  a  cargo  of  rice,  to  be  shipped  in  a  vessel  called  the  Sunbeam, 
had  any  property  in  the  rice,  or  had  incurred  any  risk  in  respect 
of  it,  so  as  to  give  him  an  insurable  interest  at  the  time  of  the 
total  loss  of  the  vessel  and  cargo  ? 

The  contract  for  the  purchase  of  the  rice  is  in  following  terms : 
—  [His  Lordship  read  it,  see  ante,  p.  303.] 
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If  the  intention  of  the  parties  is  to  be  collected  from  the  written 
contract  alone,  as  payment  was  to  be  made  only  on  the  completion 
of  the  cargo,  according  to  the  case  of  Appleby  v.  Myers,  L.  R  2 
C.  P.  651,  until  the  cargo  was  completely  made  up  no  interest  in 
it  passed  to  the  purchaser.  But  although  the  purchaser  of  a  cargo 
may  have  no  interest  in  it  until  a  certain  event,  as  for  instance 
until  delivery,  he  may,  if  he  pleases,  expressly  take  upon  himself 
all  risks  and  dangers  of  the  voyage,  as  in  Castle  v.  Playford,  L.  R 
7  Ex.  98,  although  without  a  stipulation  to  this  effect  he  would 
not  be  affected  by  anything  which  naight  happen  to  the  cargo  in 
its  transit  to  him. 

In  the  present  case  it  is  contended  that,  either  under  the 
*  contract  itself,  the  appellant's  risk  began  as  soon  as  any  [*  723] 
rice  was  shipped  on  board  the  Suniearn,  or  that  the  act  of 
effecting  an  insurance  on  the  rice  by  the  appellant  was  an  agree- 
ment on  his  part  to  undertake  the  risk.  Assuming  that  the  inten- 
tion of  the  parties  may  be  implied  from  their  acts,  and  so  become 
a  term  in  the  contract,  the  acts  ought  to  be  such  as  to  manifest 
that  intention  without  ambiguity.  The  acts  relied  upon  in  this 
case  are  a  notice  from  the  vendors  to  the  purchaser  to  effect  an 
insurance  on  the  rice  in  the  Sunbeam,  and  a  policy  of  insurance 
effected  by  the  purchaser  accordingly,  describing  the  adventure 
as  "  beginning  upon  the  goods  and  merchandises  from  the  loading 
thereof  aboard  the  ship,  and  to  continue  and  endure  during  her 
abode  at  Sangoon,  &c  " 

It  seems  to  me  to  be  clear  that  unless  a  change  was  produced  in 
his  rights  and  liabilities  under  the  contract,  by  his  undertaking 
the  insurance,  Anderson  would  have  had  no  interest  in  the  rice 
until  a  complete  cargo  had  been  shipped.  But  although  this  was 
his  position  in  relation  to  the  contract  itself,  he  had  a  contingent 
benefit  which  might  accrue  to  him  from  the  completion  of  the 
cargo  on  board  the  Snnheam,  and  its  safe  delivery.  This  contin- 
gent benefit  was  one  on  expected  profits,  and  although  it  would 
not  be  protected  by  an  insurance  on  the  rice,  Lucena  v.  Crauford 
(13  R  C.  150,  159),  2  B.  &  P.  (N.  R)  269,  yet  Anderson  having 
that  contingent  interest  in  the  safety  of  the  cargo,  might  not  be 
disposed  to  take  upon  himself  an  insurance  against  its  loss,  more 
especially  as  he  would  have  an  interest  in  the  rice  itself  at  Ran- 
goon, as  soon  as  the  cargo  should  be  completed. 

Did  this  insurance  throw  the  risk  of  the  loss  of  the  rice  upon 
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him?  Did  he,  by  undertaking  it,  impliedly  agree  with  the 
vendors  that  if  the  rice  was  destroyed  after  any  part  had  been 
shipped  on  board  the  Sunbeam  the  loss  should  be  his  ?  Did  this 
act  change  the  nature  of  the  contract,  the  stipulations  of  which, 
enabling  the  vendors  to  take  the  bill  of  lading  in  their  own  name, 
and  to  send  it  forward  with  the  draft,  being  primd  facie  (though 
not  conclusive)  evidence  of  the  interest  and  property  remaining  in 
them  ?  What  is  the  nature  of  the  risk  which  Anderson  is  sup- 
posed to  have  undertaken  ?  In  the  words  of  Mr.  Justice 
[*  724]  Blackburn  in  Castle  v.  *  Bayford,  L.  R  7  Ex.  98,  it 
was  this :  "  If  the  property  perishes  by  dangers  of  the 
seas,  I  shall  take  the  risk  of  having  lost  the  property,  whether  it 
be  mine  or  not. "  If  this  really  was  his  undertaking  every  bag  of 
rice  the  moment  it  was  shipped  on  board  the  Sunbeam  was  at  his 
risk,  and  the  loss  of  it  must  have  fallen  upon  him.  But  the  Court 
of  Common  Pleas  held  that  as  Anderson  would  not,  if  the  ship  had 
sailed  and  arrived  with  what  was  on  board  of  it  when  it  sank,  have 
been  obliged  to  accept  what  was  on  board,  he  was  not  bound  to 
pay  for  the  rice  on  board,  lost  at  the  time  of  the  sinking.  From 
which  it  would  seem  to  follow  that  Anderson  was  not  exposed  to 
any  risk  of  loss  before  a  complete  cargo  had  been  shipped  in  the 
Sunbeam. 

There  being,  therefore,  conflicting  evidence  of  intention  as  to 
the  intere^  in  the  rice  passing  to  the  purchaser,  or  remaining  in 
the  vendors,  the  efliect  of  the  written  contract  being  that  the  in- 
terest was  to  continue  in  the  vendors  till  the  completion  of  the 
cargo,  and  the  consent  of  the  purchaser  to  insure  not  shifting  the 
property  during  the  loading  and  before  the  cargo  was  complete, 
and  being  at  the  utmost  an  uncertain  indication  of  his  intention 
to  assume  the  risk,  I  think  we  ought  not  to  look  out  of  the  con- 
tract, but  to  determine  the  rights  and  liabilities  of  the  parties  by 
it  alone. 

It  is  not  disputed  that  by  the  terms  of  the  contract  Anderson 
was  not  bound  to  take  less  than  a  complete  cargo  of  rice,  and  that 
he  had  an  option  either  to  accept  or  reject  a  part  cargo.  If  he  had 
exercised  this  option  by  accepting  what  was  on  board  before  the 
Hanleam  sank,  as  a  fulfilment  of  the  contract  on  the  part  of  the 
vendors,  he  would  have  had  an  insurable  interest  in  the  rice  at 
tlie  time  of  the  loss.  The  Judges  in  the  Court  of  Common  Pleas 
thought  the  property  had  not  passed  out  of  the  vendors  at  this 
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time,  but  they  were  of  opinion  "  that  there  was  such  an  appropria- 
tion of  the  rice  on  board  to  the  contract,  as  to  prevent  the  sellers 
from  withdrawing  that  rice  without  the  consent  of  the  buyers ; " 
thus  apparently  fixing  the  buyers  with  the  risk  of  the  rice  from 
time  to  time  as  it  was  put  on  board.  Upon  this  Mr.  Justice 
Blackburn,  in  his  judgment  in  the  Exchequer  Chamber,  observes 
(p.  313,  ante),  "  If  we  could  see  anything  to  indicate  an 
intention  that  as  each  bag  *  was  shipped  it  should  be  at  [*  725] 
the  buyer's  risk,  we  should  think  it  indicated  an  intention 
that  it  should  not  be  taken  out  without  his  consent,  but  we  cannot 
find  anything  to  this  effect." 

Now,  an  intention  that  each  bag  of  rice  shipped  should  be  at 
the  risk  of  the  purchaser  is  necessary  to  be  established  as  a  foun- 
dation for  the  argument  maintained  by  the  learned  counsel  for  the 
appellant,  that  if  part  of  the  rice  had  been  shipped,  and  had  been 
damaged  while  on  board,  the  vendor  might,  without  removing  it, 
have  gone  on  loading  the  rice  until  a  full  cargo  had  been  put  on 
board,  and  have  delivered  it  to  the  purchaser,  who  would  have  had 
no  option,  but  must  have  accepted  it  as  a  faithful  performance  of 
the  contract.  Sir  Henry  James  went  farther  than  this,  and  argued 
that  even  if  the  part  of  the  cargo  shipped  had  been  totally  de- 
stroyed by  fire,  and  the  vendors  had  come  with  a  farther  quantity 
of  rice  to  be  shipped,  the  master  must  have  taken  it  in,  and  if  the 
Sunbeam  had  afterwards  arrived  with  a  quantity  of  rice,  which, 
together  with  that  destroyed,  would  have  amounted  to  a  full  cargo, 
the  purchaser  could  not  have  refused  to  accept  it  This  rather 
bold  proposition  requires  for  its  support  (as  already  stated)  that 
it  should  first  be  established  that  each  bag  of  rice  as  it  was 
shipped  on  board  was  appropriated  to  the  purchaser,  and  was  at 
his  risk. 

It  was  said  that  Baron  Bramwell,  in  the  judgment  of  himself 
and  his  brother  Barons,  agrees  that  if  the  rice  on  board  was  dam- 
aged the  vendors  might  go  on  and  complete  the  cargo,  and  main- 
tain that  they  had  fulfilled  their  contract.  But  the  learned  Baron 
by  no  means  expressed  an  unhesitating  assent  to  the  proposition, 
for,  after  observing  that  the  rice  was  not  to  be  the  purchaser's 
property  or  at  his  risk  till  completion  of  the  cargo,  he  went  on  to 
say  (L  R  10  C.  P.  at  p.  623),  "  Save  possibly,  as  was  suggested, 
that  if  any  of  the  rice  during  the  loading,  and  after  it  was  on 
board,  had  been  damaged,  the  sellers  might  complete  the  cargo, 
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and  insist  that  they  had  fulfilled  their  contract  by  shipping  mer- 
chantable rice. " 

Assuming  that  the  rice  was  not  the  purchaser's  property,  nor  at 
his  risk,  as  Baron  Bramwell  thought,  I  cannot  agree  that  in  the 
circumstances  supposed  there  could  possibly  be  a  performance  of 
the  contract  The  purchaser  was  entitled  to  a  full  caigo 
[*  726]  of  merchantable  *  rice,  and  was  not  bound  to  accept  less 
than  a  full  cargo.  If  so,  how  could  he  have  been  com- 
pelled to  take  a  cargo  which  consisted  only  partly  of  merchantable 
rice,  or  part  of  a  cargo  the  other  part  of  which  had  been  destroyed  ? 

But  even  if  the  purchaser  might,  in  the  supposed  case,  have 
been  placed  in  the  position  of  being  forced  to  accept  a  partly  dam- 
aged or  partially  destroyed  caigo,  this  could  only  be  after  the 
vendors  had  from  first  to  last  put  on  board  a  quantity  of  rice 
which,  with  reference  to  the  number  of  bags  actually  shipped, 
would  have  amounted  to  a  full  cargo.  When  the  loss  occurred, 
this  had  not  been  done,  and  the  purchaser  had  not  exercised  his 
option  to  accept  the  incomplete  cargo.  The  learned  counsel  for 
the  appellant  argued,  that  after  the  Sunbeam  sank  with  a  deficient 
cargo,  the  purchaser  had  a  right  to  exercise  his  option  and  to 
accept  the  rice  at  the  bottom  of  the  river,  in  fulfilment  of  the  con- 
tract And  the  Court  of  Common  Pleas  held  (L.  R  10  C.  P.  75), 
that  although  the  plaintiff  had  an  option,  which  existed  at  the 
time  of  the  loss,  of  rejecting  the  rice,  on  the  ground  that  a  full 
cargo  had  not  been  shipped,  he  "  was  entitled  as  against  the  defend- 
ant (the  underwriter)  to  decline  to  exercise  that  option,  and  to 
insist  that  the  contract  of  purchase  and  sale  was  fulfilled  by  the 
loading,  on  behalf  of  the  vendors,  on  board  the  Suribeam,  of  the 
rice  which  was  on  board  when  the  ship  foundered ;  and  that  con- 
sequently the  property  in  such  rice  was  in  him,  the  plaintiff,  at 
the  time  of  the  loss. " 

But  it  appears  to  me  that  the  right  to  exercise  the  option  must 
be  distinguished  with  relation  to  different  parties.  As  between 
the  purchaser  and  vendors  there  was  nothing  to  prevent  the  pur- 
chaser, if  he  chose  to  do  so  extraordinary  a  thing,  to  take  to  the 
perished  rice,  and  pay  the  invoice  price  of  it  But  the  case  is  one 
between  the  purchaser  and  the  underwriters.  The  purchaser  was 
entitled  to  a  cargo  of  rice  shipped  on  board  the  Sunbeam;  the 
option  which  he  was  entitled  to  exercise  related  to  a  cargo  on 
board  that  vessel,  and  no  other.     Both  vessel  and  cargo  were 
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utterly  lost ;  what  subject  was  in  existence  upon  which  an  option 
could  be  exercised  ? 

It  was  aigued,  that  if  a  purchaser  of  goods  had  an  option  to 
accept  the  delivery  of  them,  he  might  exercise  such  option 
after  *  the  goods  had  been  lost  He  might  certainly,  if  [*  727] 
the  property  in  the  goods  had  been  in  him,  for  then  the 
right  would  have  been,  not  a  right  to  accept  what  had  already 
become  his,  but  to  refuse  them  as  not  fulfilling  the  contract 
That  was  the  case  of  Sparkes  v.  Marshall,  2  Bing.  N.  C.  761, 
cited  as  an  authority  in  favour  of  the  appellant,  where  it  was 
held  that  a  purchaser  having  a  right  of  option  to  accept  or  reject 
goods,  might  exercise  that  option  against  underwriters,  after  the 
loss  of  the  goods  in  trarmtu.  That  case  turned  entirely  on  the 
fact  of  the  oats,  the  subject  of  the  contract,  having  been  appro- 
priated to  the  plaintiff,  and  the  interest  in  them  being  vested  in 
him  at  the  time  of  the  loss.  The  case  is  therefore  clearly  dis- 
tiuguishable  from  the  present,  where  the  purchaser,  having  an 
unexercised  right  of  option,  before  the  loss,  as  to  the  cargo  of 
rice,  wherein  no  interest  had  passed  to  him,  took  upon  himself 
to  accept  and  pay  for  the  goods. 

After  the  loss  the  purchaser  was  not  bound  to  pay  for  the  rice, 
the  vendors  could  not  have  insisted  upon  payment  If  there  had 
been  no  insurance,  it  cannot  be  supposed  that  the  purchaser  would 
have  taken  to  and  paid  for  the  rice  at  the  bottom  of  the  river. 
The  pa^hnent  was  entirely  voluntary,  and  instead  of  being  the 
exercise  of  a  boncL  fde  option  by  the  purchaser,  was  only  made  by 
him,  and  accepted  by  the  vendors,  with  the  view  of  relieving 
themselves  and  throwing  the  loss  upon  the  underwriters. 

I  think  that  the  judgment  of  the  Exchequer  Chamber  is  right, 
and  that  it  ought  to  be  affirmed. 

Lord  Hatherley  :  — 

My  Lords,  I  feel  that  this  is  a  case  offering  many  points  of  diffi- 
culty, and,  as  we  have  seen  already  in  the  Courts  below,  it  is  one 
upon  which  considerable  differences  of  opinion  may  exist  upon 
the  documents  and  the  evidence  which  have  been  placed  before  us 
for  our  decision.  The  documents  are  scanty,  and  we  are  driven 
to  draw  such  inferences  as  we  best  may  from  the  exact  wording 
of  the  language  of  the  contract,  and  from  the  transactions  which 
took  place  at  the  time  it  was  made,  as  bearing  upon  the  question 
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of  the  risk  of  the  assured  in  those  goods,  which  were  the  subject 
of  the  policy,  when  the  property  was  destroyed  by  an 
[*  728]  *  accident.  It  was  such  an  accident  as  would  clearly  be 
within  the  terms  of  the  policy  if  we  could  hold  that  the 
assured  had  such  an  interest  as  he  could  insure,  and  was  subject 
to  such  a  loss  that  required  him  to  be  indemnified  by  virtue  of 
his  contract  of  insurance. 

Now,  the  original  document  itself,  by  which  the  purchase  of 
the  rice  was  made,  appears  to  me,  when  it  stands  alone,  to  be 
very  plain  and  clear  in  its  construction.  The  rice  bought,  the 
subject-matter  of  the  contract,  was  **  the  cargo  of  new  crop  Ran- 
goon rice  per  Sunbeam. "  The  Sunbeam  is  described  by  a  foreign 
register;  the  ship  is  said  to  be  No.  1254  in  a  book  equivalent  to 
certain  books  which  are  kept  here  with  reference  to  the  classifica- 
tion of  ships.  It  is  described  as  "  700  tons  register,  No.  1254,  in 
Veritas,"  and  the  price  of  the  rice  is  fixed  at  so  much  "  per  hun- 
dredweight cost  and  freight. "  The  freight  appears  to  be  included 
with  the  price.  And  it  is  stated  that  it  is  "  expected  to  be  March 
shipment,  but  the  contract  is  to  be  void  should  vessel  not  arrive 
at  Rangoon  before  April,  1871. "  Then  the  payment  is  to  be  made 
"  by  sellers'  draft  on  purchasers  at  six  months'  sight,  with  docu- 
ments attached. " 

The  Court  below  has  held  that  on  the  face  of  that  document,  in 
the  first  place,  it  would  appear  to  have  been  intended  by  both  par- 
ties that  the  subject-matter  of  the  contract  should  be  a  full  and 
complete  cargo  of  this  ship  Suribeam,  whatever  that  fit  and  proper 
cargo  might  be ;  and,  secondly,  that,  so  far  as  the  contract  itself 
is  concerned,  the  provision  that  the  payment  was  to  be  made  "  by 
sellers'  draft  on  purchasers  at  six  months'  sight  with  documents 
attached  "  indicated  that  the  property  should  not  pass  from  the 
vendors  to  the  purchasers,  at  least  until  the  vendors  were  in  a 
condition  to  attach  such  documents,  which  again  would  lead  to 
the  conclusion  that  the  property  was  not  intended  to  pass  until  a 
complete  cargo  had  been  supplied  to  the  vessel,  and  the  bill  of 
lading,  one  of  the  documents  in  question,  could  be  attached. 

That  being  the  state  of  things,  and  the  question  arising  as  to 
who  was  to  be  at  the  risk  during  the  loading,  the  question  of 
whose  the  risk  was  will  not  be  determined  solely  by  the  qu^tion 
of  property.  That  is  shown  by  many  authorities,  to  which  copi- 
ous reference  has  been  made  during  the  argument     It  is  perfectly 
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conceivable  —  indeed,  in  many  cases  it  has  been  so  as  a 
matter  of  *  fact  —  that  a  person,  selling  some  goods  at  a  [*  729] 
distant  place  to  a  person  living  in  this  country,  may  say, 
"  I  am  perfectly  willing  to  sell  you  these  goods.  I  am  perfectly 
willing  to  complete  the  cargo  so  to  be  sold,  but  I  do  not  intend 
to  be  at  the  risk  of  their  loss  during  the  transit  or  on  the  voyage ; 
and  although  you  will  not  be  expected  to  pay  for  the  goods  and 
acquire  the  property  until  you  have  the  bills  and  the  documents 
attached  sent  to  you,  still  in  the  meantime  there  will  be  a  risk  in 
transit,  and  that  is  a  risk  which  I  am  not  desirous  of  undertak- 
ing, and  I  must  throw  that  risk  upon  you  as  part  of  our  bargain.  " 
Although  nothing  is  distinctly  said  to  that  efifect  in  this  contract, 
there  are  other  matters  in  evidence  which  might  be  sufficient  to 
imply  that  it  was  part  of  the  arrangement  (and  so,  indeed,  I  think 
the  Court  below,  the  Court  from  which  this  appeal  is  brought, 
may  be  said  to  have  held)  that  when  all  was  complete,  when  the 
cargo  was  complete,  when  the  documents  were  obtained  which 
were  to  be  attached  to  the  bills  that  were  to  be  drawn,  when  all 
that  was  done,  although  it  might  still  be  held  that  the  property 
had  not  passed  until  the  purchaser  was  in  possession  of  these  bills 
and  these  documents,  yet  at  the  same  time  the  intermediate  risk 
—  the  intermediate  loss  if  such  there  should  be  —  should  not  be 
at  the  vendor's  risk,  but  at  the  purchaser's.  And  that  may  be 
brought  before  the  Court  by  evidence  collateral  to  the  contract 

In  the  present  case  the  evidence  stands  thus:  As  a  matter  of 
fact  it  appears  that  the  purchaser,  Anderson,  the  appellant,  on  the 
3rd  of  February,  immediately  after  the  contract,  which  was  dated 
the  2nd  of  February,  in  London,  instructed  the  insurance  brokers 
to  insure  a  "  cargo  of  rice  per  Sunbeam,  1254  Veritas,  Rangoon  to 
the  United  Kingdom,"  which  evidently  refers  to  the  contract  of 
which  I  have  been  speaking.  That  is  answered  by  the  brokers 
stating  that  they  have  acted  upon  that  authority.  After  that 
theie  arrives  a  letter  from  Messrs.  Thomas  Gray  &  Walker,  who 
had  negotiated  the  contract  in  London,  to  Anderson,  informing 
him  of  a  telegraphic  message  as  follows :  "  We  beg  to  advise 
having  received  the  following  telegram  from  Calcutta,  dated  6th 
March,  Surtbeam,  Rangoon,  advise  Anderson,  insurance. " 

It  has  been  said  —  and  I  myself  am  inclined  to  take  that  view 
also  —  that  from  the  fact  of  this  message  sent  to  Anderson 
"  advise  ♦  Anderson,   insurance, "   coupled  with  the  fact  [*  730] 
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that  Anderson  did  insure  immediately  after  entering  into  the 
contract,  and  that  the  vendors  did  not  insure  (because  both 
points  are  of  some  importance)  —  from  the  whole  of  these  circum- 
stances put  together  it  may  be  inferred  that  the  purchaser  was  to 
bear  the  risk  of  anything  that  might  occur  in  the  transit  of  the 
goods  from  Sangoon  to  this  country.  This  telegram  indicates  that 
the  ship  Sunbeam  having  arrived  at  Bangoon,  the  vendors  desired 
to  remind  Anderson  of  the  duty  of  insurance  if  he  wished  to  escape 
from  the  risk  which  the  vendors  considered  him  bound  to  under- 
take. Although,  therefore,  there  is  nothing  in  the  contract  per  se 
which  would  indicate  that  Anderson  was  to  be  at  the  risk  of  any 
intermediate  loss  of  the  vessel  before  being  ready  to  sail,  yet  put* 
ting  all  these  circumstances  together,  —  namely,  that  he  did  in 
fact  immediately  give  directions  for  insurance,  that  he  received 
from  the  vendors  this  letter  and  telegraphic  message  reminding 
him  that  he  should  insure,  the  vessel  having  actually  arrived  at 
Bangoon,  —  one  may  infer  from  all  these  points  put  together  as 
matters  of  evidence,  that  the  engagement  was  that  the  vessel  on 
its  voyage,  and  the  goods  also,  were  to  be  at  the  risk  of  Anderson. 
Now  comes  the  questiou,  what  was  it  that  was  to  be  at  the  risk 
of  Anderson  ?  I  apprehend  that  what  waa  to  be  at  his  risk  was 
what  he  had  purchased.  It  appears  to  me  that  he  was  to  be  at  the 
risk  of  the  cargo  which  was  to  be  sent  to  him  by  the  Sunbeam, 
and  that  the  property  would  not  pass  until  that  thing  was  brought 
into  existence  which  he  had  bought  Now  the  thing  he  had 
bought  was  I  think  confessedly,  on  the  part  of  the  Judges  who 
took  the  one  view  or  the  other  of  this  question  in  each  Court,  a 
whole  and  complete  cargo  of  rice  to  be  shipped  by  the  Sunbeam. 
The  vendors  could  not  have  sent  him  half  a  cargo ;  or,  if  it  had 
been  sent,  he  might  have  had  the  option  of  saying,  I  will  take  it ; 
but  he  had  not  bought  it  He  might  also  say,  under  my  contract 
if  you  put  half  a  cargo  of  rice  on  board  the  Sunbeam,  and  bring  it 
here  and  tender  it  to  me  as  the  cargo,  I  may  take  it  if  I  choose  to 
exercise  such  an  option;  but  I  am  not  bound  to  take  it,  and  I 
decline  it  Until  he  had  exercised  such  an  option  the  property 
had  not  vested  in  him.     I  apprehend  that  until  he  had  got  the 

thing  which  was  contracted  to  be  sold,  namely,  a  full 
[*  731]  and  complete  *  cargo,  he  had  not  got  anything  that  could 

possibly  vest  in  him,  whatever  might  be  said  of  the  whole 
cargo  when  completed,  although  completed  in  Rangoon,  and  before 
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he  received  the  bills  of  lading  and  other  documents,  together  with 
the  drafts  which  were  to  be  drawn  for  the  price  of  the  goods  and 
the  freight 

Then,  my  Lords,  the  argument  is  put  thus :  it  is  said,  he  hav- 
ing this  option  to  accept  or  not  as  he  pleased,  and  having  the 
Sunbeam  at  Bangoon  as  a  vessel  which  might  be  considered  in  the 
light  of  being  his  own  vessel,  inasmuch  as,  under  the  contract, 
the  freight  of  that  particular  vessel,  as  well  as  the  price  of  the 
goods  sold,  was  to  be  paid  by  him,  it  comes  to  this,  that  it  was 
as  though  he  had  sent  the  Sunbeam  to  receive  the  goods,  and  when 
each  bag  of  rice  was  put  on  board  that  ship  it  was  on  board  for 
his  benefit,  and  was  specially  appropriated  to  him  as  purchaser, 
and  could  not  have  been  removed  without  his  consent  The 
learned  Judges  in  the  Court  of  Common  Pleas  viewed  the  matter 
in  this  light  In  the  judgment,  from  which  a  passage  has  been 
read  by  my  noble  and  learned  friend  now  on  the  woolsack,  I  mean 
the  judgment  of  Mr.  Justice  Blackburn  in  the  Court  of  Appeal, 
the  view  that  when  once  any  particular  bag  of  rice  had  been  put 
on  board  the  vessel  it  could  not  be  removed  without  the  consent  of 
Anderson,  the  purchaser,  is  commented  upon.  That  learned  Judge, 
and  those  learned  Judges  who  agreed  with  him,  proceed  as  far  as 
this,  that  it  might  well  be  that  the  bags  of  rice  placed  on  board 
this  vessel,  when  once  so  placed,  could  not  be  removed  without 
the  consent  of  the  shipowner  or  the  person  with  whom  the  con- 
tract had  been  made  for  the  vessel,  that  is  to  say,  the  charterer ; 
but  the  Judges  below  having  said  it  could  not  be  removed  with- 
out the  consent  of  the  buyer,  Mr.  Justice  Blackburn  makes  this 
remark :  *  The  Court  below  say  that  putting  any  rice  on  board 
the  Sunbeam  was  such  an  appropriation  of  the  rice  on  board  as  to 
prevent  the  sellers  from  withdrawing  that  rice  without  the  con- 
sent of  the  buyer.  If  we  could  see  anything  in  the  contract  to 
give  the  buyer  a  right  to  object,  we  should  think  it  indicated  an 
intention  that  the  property  so  put  on  board  should  be  at  the 
buyer's  risk ;  but  we  cannot  find  anything  to  that  effect  If  we 
could  see  anything  to  indicate  an  intention  that  as  each  bag  was 
shipped  it  should  be  at  the  buyer's  risk,  we  should  think 
it  indicated  an  *  intention  that  it  should  not  be  taken  out  [*  732] 
without  his  consent     But  we  cannot  reason  in  a  circle. " 

Now,  my  Lords,  I  apprehend  that  you  must  look  to  the  contract 
to  arrive  at  a  conclusion  on  this  point,  and,  looking  at  the  con- 
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tract,  I  confess  I  agree  with  Mr.  Justice  Blackburn.  I  can  find 
nothing  to  say  that  when  once  100  bags  have  been  put  on  board, 
those  100  bags  could  not  be  removed  without  the  vendee's  consent 
It  is  easy  to  suppose  circumstances  in  which  this  question  might 
have  arisen.  The  vendors  of  the  rice  might  have  had  some  other 
vessel  to  fill  in  a  shorter  time  than  this ;  this  was  to  be  filled  by  a 
specified  time,  and  they  were  put  to  difficulties  about  filling  it  in 
that  time  as  it  was ;  it  might  have  been  otherwise ;  it  might  have 
been  that  they  had  ample  time  to  fill  this  vessel,  and  that  they 
had  not  so  much  time  to  fill  another,  and  consequently  they  might 
have  been  desirous  to  transfer  some  bags  of  rice  from  this  vessel 
to  the  other  one,  or  they  might  have  desired  to  do  so,  if  any  acci- 
dent had  happened  to  a  lighter  coming  down  the  river  to  the  other 
vessel  which  they  were  bound  to  load  in  a  given  time.  If  they 
were  minded  to  transfer  part  of  the  rice  on  board  this  vessel  to 
another  vessel  —  always  considering  such  claims  as  might  be  set 
up  by  the  shipowner  himself,  when  the  rice  had  once  been  put  on 
board  the  ship,  to  have  the  loading  completed  —  subject  to  such 
claims,  I  cannot  myself  see  that  the  vendee  could  have  had  any- 
thing to  say  against  their  removing  that  rice,,  provided  always  that 
they  filled  the  Sunbeam  within  the  time  provided  by  the  contract, 
and  in  other  respects  complied  with  the  terms  of  the  contract  It 
strikes  me  that  there  is  nothing  upon  the  face  of  the  contract  to 
say  that  the  contract  was  not  to  be  performed  in  any  degree  piece- 
meal, or  that  anything  had  been  bought  except  a  cargo,  by  which 
I  think  was  meant  a  full  cargo,  of  merchantable  rice  —  the  Sun- 
beam's cargo  —  subject,  of  course,  to  arrangements  between  them- 
selves as  to  what  was  a  proper  cargo  for  the  Suribeam  as  to  weight 
and  so  forth,  all  of  which  would  be  readily  understood  by  men 
entering  into  contracts  and  dealings  of  this  description. 

But,  my  Lords,  it  was  said  with  reference  to  this  part  of  the 
case  —  it  was  rather  put  as  illustrating  how  far  that  view  would 

be  supposed  to  carry  their  argument  —  but  we  hold  that  if 
[*  733]  so  many  *  (say  100)  bags  of  good  merchantable  rice  were 

placed  on  board  that  vessel  in  the  course  of  loading,  and, 
before  the  cargo  was  completed,  those  100  bags  had  become 
destroyed  by  the  entrance  of  sea  water  or  some  other  accident,  a 
risk  of  the  sea,  then  the  vendor  would  have  fulfilled  his  contract 
of  supplying  the  cargo  of  rice,  provided  he  afterwards  added  suflB- 
cient  rice,  instead  of  the  bags  which  "had  been  destroyed,  to  make 
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up  the  full  cargo.  I  cannot  accede  to  that  proposition  in  any 
shape  or  form ;  it  is  certainly  putting  the  case  very  high  —  yet  I 
cannot  say  that  I  am  driven  to  come  to  a  contrary  conclusion  by 
such  an  argument  It  appears  to  me  beyond  all  doubt  that  what 
the  vendor  had  to  furnish  was  a  cargo  of  merchantable  rice ;  and 
if  when  the  vessel  arrived  at  Kangoon,  or  at  any  time  before  the 
caigo  was  completed,  and  before  the  documents  could  possibly  be 
obtained,  that  rice  had  been  utterly  destroyed  and  wasted,  I  think 
the  vendee  would  most  undoubtedly  be  in  a  position  to  say: 
You  have  not  supplied  to  me  that  which  I  bought,  namely,  a  full 
cargo  of  merchantable  rice ;  it  was  not,  at  the  time  when  the  load- 
ing of  the  cargo  ceased,  a  full  cargo,  and  from  that  time  it  never 
has  been  a  full  cargo  of  merchantable  rice,  and  take  it  I  will 
not  —  I  apprehend  he  would  have  been  perfectly  justified  in  so 
saying. 

My  Lords,  if  that  be  so,  I  am  quite  unable  to  see  how  this  rice, 
supposing  the  whole  cargo  of  it  when  completed  was  to  be  at  the 
risk  of  the  vendee,  can  be  said  to  have  been  at  his  risk  when  the 
thing  he  bought  never  had  been  brought  into  existence  at  all. 
The  vessel  unfortunately  sank  before  the  cargo  of  rice  had  ever 
been  completed,  and  therefore  the  thing  which  was  to  be  insured 
against  had  never  come  into  existence,  and  of  course  the  vendee 
had  never  acquired  an  interest  in  that  which  had  never  been  in  a 
state  in  which  it  could  be  tendered  to  him  for  his  acceptance. 

But  then  it  is  said  that  he  had  an  option  which  he  might 
exercise,  and  that  he  might  say :  Although  this  rice  has  been 
destroyed,  although  it  never  left  the  river  of  Rangoon,  but  sank 
to  the  bottom  before  the  thing  I  bought  was  completed,  I  will 
exercise  my  option  of  taking  it  now,  though  the  incomplete  cargo 
has  been  destroyed.  I  apprehend  it  is  quite  impossible  to  say, 
and  no  authority  certainly  goes  anything  like  the  length  of  say- 
ing, that,  as  against  third  persons,  and  merely  for  the 
purpose  of  *  making  those  persons  liable,  the  vendee  could  [*  734] 
exercise  the  option  which  he  had  —  or  which,  if  the  thing 
in  any  shape  or  form  had  been  brought  before  him,  that  is  to  say, 
if  the  half  cargo  had  been  sent  to  this  country,  he  might  have  had 
—  of  saying  whether  he  would  or  would  not  take  it.  It  is  impos- 
sible to  say  that  he  had  vested  in  him  such  an  interest  in  that 
which  went  to  the  bottom,  and  which  did  so  before  the  actual 
thing  he  bought  came  into  existence,  that  he  could  exercise  his 
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option  of  taking  it  so  as  to  throw  the  loss  upon  third  persons.  It 
would  be  merely  nominally  —  by  a  mere  passing  of  pieces  of  paper 
—  that  he  could  be  said  to  have  exercised  any  option  at  all  about 
such  a  subject-matter;  and  to  say  that  he  could  do  that  for  the 
purpose  of  throwing  a  loss  on  the  underwriters  is  not  a  reasonable 
argument  It  has  been  said  that  Mr.  Baron  Bramwell  accepted 
that  argument  I  do  not  read  his  Lordship's  observations  as  lead- 
ing to  that  result  I  read  Mr.  Baron  Bramwell's  observations  as 
meeting  the  argument,  if  it  could  have  had  any  force  at  all,  by 
certain  observations  of  his  own.  My  noble  and  learned  friend 
now  on  the  woolsack  has  already  shown  that  there  is  nut  any 
actual  adoption  on  the  part  of  Mr.  Baron  Bramwell  of  the  aigu- 
ment  so  suggested. 

But  one  argument  on  which  much  stress  has  been  laid  is  this : 
if  you  once  concede,  which  I  am  disposed  to  concede,  that  there 
was  to  be  an  insurance  to  cover  the  risk  at  some  period  or  other, 
then  looking  at  the  whole  transaction  and  all  that  has  passed  in 
the  matter,  it  is  unreasonable  to  suggest  that  with  regard  to 
the  loading  of  this  ship  there  should  be  two  separate  periods  of 
risk  to  be  covered  by  two  different  insurances,  the  risk  being  of 
the  same  character  and  relating  to  one  and  the  same  ship,  and  to 
one  and  the  same  subject-matter ;  and  that,  therefore,  if  you  sup- 
pose that  the  risk  was  to  be  at  any  time  thrown  upon  the  vendee, 
you  must  take  it  that  it  was  not  expected  by  him,  or  by  anybody 
else,  that  there  should  be  one  risk  in  the  river  whilst  the  process 
of  loading  was  going  forward,  and  another  risk  to  be  incurred 
when  the  vessel  started  on  her  voyage,  and  that  each  of  these  two 
risks  were  to  be  separately  insured  for,  the  one  by  the  vendor  and 
the  other  by  the  vendee.  Now,  my  Lords,  I  apprehend  that  that 
argument  is  one  which  cannot,  with  all  respect,  commend  itself 
to  your  Lordships.  One  answer  which  has  been  sug- 
[•  735]  gested  to  that  argument  is  that,  as  •  regards  all  the  barges 
bringing  the  rice  intended  for  the  Sunbeam  down  the  river 
to  be  placed  on  board  that  vessel,  the  diflSculty  is  just  as  great 
and  involves  as  unreasonable  a  supposition  as  exists  with  r^ard 
to  the  cargo  itself.  But,  my  Lords,  I  apprehend  the  true  answer 
to  the  argument  is  this  —  I  think  both  Mr.  Justice  Blackburn 
and  Mr.  Baron  Bramwell  mention  it  —  it  is  that  neither  party 
thought  of  this  risk  at  all.  Evidently  it  did  not  occur  to  any- 
body's mind  that  there  was  this  danger,  in  a  river  like  the  river 
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at  Bangoon,  in  the  actual  loading  of  the  vessel,  and  that  there 
was  a  risk  that  the  vessel  might  sink  before  the  parties  were  in 
a  position  to  say  that  the  purchaser  had  agreed  to  take  the  risk 
upon  himself,  because  that  which  he  had  agreed  to  insure  against 
was  in  existence,  namely,  the  full  cargo.  I  find  in  the  contract 
nothing  to  say  that  the  goods  were  purchased  bag  by  bag  as  they 
were  placed  in  the  vessel.  I  find  nothing  in  the  contract,  or  in 
the  surrounding  circumstances,  which  says  that  the  purchaser 
intended  to  take  the  risk  until  the  thing  existed  against  the  loss 
of  which  he  intended  to  be  insured.  Therefore  it  appears  to  me 
that  to  that  argument,  namely,  the  argument  db  inconvenienti  as 
regards  such  a  contract  being  entered  into,  the  best  answer  is,  that 
neither  of  the  parties  thought  of  this  particular  risk  —  it  did  not 
occur  to  their  minds  that  the  particular  thing  which  happened 
might  happen.  And  that  is  not  an  unusual  circumstance,  as 
your  Lordships  are  aware,  in  insurances  of  this  character,  for  we 
often  find  that  the  very  thing  which  has  happened  is  just  the 
thing  -which  both  parties  omitted  to  think  of  and  to  provide 
against  —  at  all  events  it  appears  to  me,  that  in  this  case,  pro- 
vided against  it  they  have  not  With  regard  to  the  possibility  of 
ratifying  the  contract,  I  think  the  reasons  given  by  Mr.  Justice 
Blackburn  show  clearly  that  Sparkes  v.  Marshall,  2  Bing.  N.  C. 
761,  has  no  application  to  this  case.  That  was  a  case  where  a 
man  having  adopted  a  contract  was  called  upon  by  the  insurers, 
for  their  benefit,  to  exercise  a  possible  option  of  saying,  I  ought 
to  be  released  from  it.  That  is  a  very  different  thing  from  say- 
ing :  Not  being  bound  by  the  contract  I  will  consent  to  be  bound 
by  it  for  the  sake  of  handing  over  to  the  vendor,  whom  I  am  not 
obliged  to  indemnify  in  any  way,  the  proceeds  of  the  insurance 
which  I  have  effected. 

•  I  apprehend  that  the  right  way  of  regarding  the  whole  [*  736] 
case  is  this,  and  that  is  the  way  in  which  the  learned 
counsel  for  the  respondent  concluded  his  observations :  **  Was  there 
at  the  time  that  this  accident  happened  any  liability  whatsoever 
on  the  part  of  the  vendee,  whereby  he  was  subjected  to  loss, 
against  which  by  the  contract  of  insurance  he  ought  to  be  indem- 
nified ? "  It  appears  to  me  to  be  impossible  to  say,  that  when  the 
vessel  went  to  the  bottom  any  action  could  have  been  brought,  or 
any  proceedings  taken  against  the  vendee,  in  respect  of  that 
quantity  of  bags  of  rice  which  had  been  loaded  on  board  the  Sun- 
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heam.  It  is  another  form  of  the  same  proposition  to  say  that  he 
was  not  insured  against  the  loss  of  that  quantity  of  bags.  With 
regard  to  the  contract  itself,  I  find  extreme  difficulty  in  coming  to 
the  conclusion  that  when  a  man  had  purchased  a  cargo  of  rice  to 
be  shipped  per  Sunbeam^  and  a  fourth  part,  or  a  third  part  only, 
of  the  cargo  had  been  placed  on  board  the  vessel,  and  then  what 
was  on  board  had  been  wholly  lost,  he  was  under  a  liability  or 
engagement  which  would  subject  him  to  loss. 

I  regret,  my  Lords,  that  there  should  be  a  difference  of  opinion 
in  your  Lordships*  minds,  as  I  know  there  is  from  having  had 
the  advantage  of  seeing  a  judgment  of  one  of  my  noble  and  learned 
friends.  I  can  only  say  that  I  do  not  see  my  way  to  hold  that 
the  judgment  ought  to  be  reversed;  on  the  contrary,  I  think  it 
should  be  affirmed  by  this  House. 

Lord  0' Hag  AN :  — 
[737]  The  questions  which  are  still  open,  divide  themselves 
into  two.  First,  had  the  plaintiff  any  property  in  the  rice 
which  was  put  aboard  the  Sunbeam,  and  was  lost  by  the  perils 
against  which  the  insurance  was  designed  to  guard  ?  And,  next, 
whether  he  had  or  had  not  —  had  he  such  an  interest  in  the  adven- 
ture, because  it  was  at  his  risk,  that  he  could  validly  insure? 

On  the  first  point,  I  incline  to  agree  with  the  Court  of  Common 
Pleas,  that  the  rice  which  was  actually  put  on  board  was  so  appro- 
priated to  the  purchaser,  regard  being  had  to  the  terms  of  the  con- 
tract and  the  circumstances  of  the  case,  as  to  give  him,  at  least, 
the  option  of  retaining  it,  and  to  take  from  the  vendors  the  power 
of  removing  it  without  his  permission  or  against  his  will.  The 
contract  of  the  2nd  of  February,  1871,  provided  for  the  sale  of 
"  the  cargo  of  new  crop  Rangoon  rice, "  without  farther  specifying 
its  quantity  or  quality,  but  describing  it  as  to  come  by  a  named 
vessel,  of  a  certain  tonnage,  and  of  a  particular  number,  and  to 
arrive  at  a  specified  place,  before  an  appointed  day.  The  bought 
note  made  the  purchaser  liable  for  a  certain  sum  "  per 
[*  738]  *  hundredweight,  cost  and  freight, "  so  that  the  plaintiff 
had  bargained  to  receive,  in  a  vessel  which  did  not  belong 
to  him  or  to  the  seller,  but  which  was  hired  for  him,  and  for  the 
time  was  dedicated  to  his  service,  and  so,  in  a  sense,  was  tem- 
porarily his  own,  a  cargo,  the  amount  of  which  was  to  be  ascer- 
tained not  by  prior  agreement,  but  by  the  capacity  of  the  vessel. 
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and  subsequently  the  ascertainment  of  the  weight  The  arrival  at 
Rangoon  took  place  before  the  period  fixed  for  it;  and  the  loading 
of  the  cargo  began  and  had  considerably  advanced  when  it  was 
unfortunately  destroyed. 

The  argument  of  the  respondents  is,  that  until  the  cargo  was 
completed  it  did  not  become  deliverable;  and  until  it  became 
deliverable,  the  property  could  not  pass.  No  doubt  the  bill  of 
lading  was  issued  after  the  loss,  as  were  the  drafts  by  which  the 
price  was  disbursed  to  the  vendors ;  and  the  parties,  we  may  pre- 
sume, contemplated  payment  after  the  completion  of  the  cargo. 
But  the  period  of  payment  does  not  necessarily  coincide  with  the 
period  of  possession,  and,  quite  independently  of  the  arrangement 
as  to  the  bills  of  lading,  and  the  determination  of  the  price  upon 
a  future  estimate,  it  seems  to  me  that  the  partial  delivery  to  the 
plaintiff  in  a  vessel  which  the  contract  had  made,  'pro  hdc  vice, 
the  sole  recipient  of  his  cargo,  may  be  taken  to  have  passed  the 
property  in  the  portion  so  delivered,  involving  an  interest,  either 
absolute  or  conditional,  on  the  exercise  of  an  option,  to  receive 
what  was  so  given  on  account  of,  or  in  substitution  for,  the  whole, 
sufficient  to  justify  his  claim  on  the  insurers.  He  might  have 
exercised  the  option  in  declining  to  take  less  than  the  full  cargo ; 
but  if  he  did  not,  the  property  in  the  goods  partially  delivered, 
according  to  the  view  of  the  Court  of  Common  Pleas,  in  which  I 
concur,  was  his,  as  it  would  have  been  in  the  rest,  on  a  complete 
delivery. 

On  this  part  of  the  case  Appleby  v.  Myers,  L.  R  2  C.  P.  651, 
was  much  relied  on.  But  the  decision  there  went  on  the  express 
terms  of  the  particular  contract,  to  which  I  find  nothing  exactly 
answering  in  that  which  is  before  your  Lordships.  In  delivering 
the  judgment  of  the  Court,  Mr.  Justice  Blackburn  said  (L  R  2 
C.  P.  at  p.  660)  that  "  generally,  and  in  the  absence  of 
something  to  show  a  contrary  intention,  the  *  bricklayer,  [*  739] 
or  tailor,  or  shipwright,  is  to  be  paid  for  the  work  and 
materials  he  has  done  and  provided,  although  the  whole  work  is 
not  complete. '  "  But, "  he  added,  "  though  this  is  the  primCi 
facie  contract  between  those  who  enter  into  contracts  for  doing 
work  and  supplying  materials,  there  is  nothing  to  render  it  either 
illegal  or  absurd  in  the  workman  to  agree  to  complete  the  whole, 
and  be  paid  when  the  work  is  complete,  and  not  till  then,  and 
we  think  that  the  plaintiffs  in  the  present  case  had  entered  into 
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such  a  contract "  Theie,  the  period  of  the  completion  was  fixed 
by  the  agreement  of  the  parties  as  the  period  of  the  payment,  and 
nothing  could  be  got  sooner,  though  the  completion  was  prevented 
by  an  accident  for  which  no  one  was  to  be  blamed.  Here  the 
terms  of  the  note  do  not  point  to  the  occurrence  which  caused  the 
loss,  but  neither  do  they  indicate  an  intention  that  the  goods  in 
the  process  of  loading  shall  not  vest  in  the  buyer,  at  his  option, 
before  it  is  ended. 

Two  cases  were  cited  in  the  course  of  the  argument  which  appear 
to  me  to  have  a  material  bearing,  in  this  regard,  on  that  before  u& 
In  Aldridge  v.  Johnson^  7  El.  &  BL  885,  the  plaintiflF  had  agreed 
to  purchase  100  out  of  200  quarters  of  barley  which  he  had  seen 
in  bulk  and  approved  of ;  and  had  paid  part  of  the  price.  The 
purchaser  was  to  send  sacks  for  the  barley,  and  the  vendor  was  to 
fill  those  sacks  and  take  them  to  a  railway  to  be  conveyed  to  the 
plaintiff  free  of  charge.  Sacks  were  sent  for  a  part  only,  and 
so  much  was  delivered;  but  though  the  plaintiff  repeatedly 
demanded  the  remainder,  he  could  not  get  it  The  Court  decided 
that  the  portion  put  into  the  sacks  passed  to  the  plaintiff.  Lord 
Campbell  holding,  that  no  portion  of  what  remained  in  bulk  ever 
vested  in  him.  "  It  is  equally  clear, '  he  said  (7  El.  &  Bl.  at  p. 
899),  *  that  as  to  what  was  put  into  the  sacks  there  must  be  judg- 
ment for  the  plaintiff.  Looking  to  all  that  was  done  when  the 
bankrupt  put  the  barley  into  the  sacks,  eo  instanti  the  property 
in  each  sackful  vested  in  the  plaintiff. "  And  he  relies  on  the 
A  priori  assent  of  the  plaintiff,  and  on  his  subsequent  appropria- 
tion. "  There  remained, "  he  says,  "  nothing  to  be  done  by  the 
vendor,  who  had  appropriated  a  part  by  the  direction  of  the 
vendee. " 

The  second  case  to  which  I  have  referred  is  Langton  v. 
[•740]  •Higgins,  4  H.  «&  N.  402.  There  the  plaintiff  had 
bought  all  the  crop,  for  oil  of  peppermint,  grown  on  a 
farm.  The  vendor  sent  to  the  plaintiff  for  bottles,  which  he 
delivered,  and  a  portion  of  the  crop  was  put  into  some  of  them ; 
but  the  rest  were  sold  by  the  vendor  to  a  third  person,  against 
whom  the  plaintiff  brought  detinue.  It  was  held  that  the  put- 
ting of  the  oil  into  the  plaintiff's  bottles  was  an  act  of  appro- 
priation which  vested  the  property  in  him.  The  Chief  Baron 
(Pollock)  founded  his  judgment  on  the  authority  of  Aldridge  v. 
Johnson,  7  El.  &  Bl.  885,  deciding,  as  he  said  (4  H.  &  N.  at  pp. 
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407,  408),  "  that  the  putting  of  the  barley  into  the  sacks  was 
an  appropriation  which  passed  the  property."  And,  farther,  he 
observed :  "  I  am  of  opinion  that  the  putting  of  the  oil  of  pepper- 
mint into  the  bottles  was  the  same  thing  as  the  delivery  of  it  to 
the  plaintiff."  Baron  Bramwell  (4  H.  &  N.  at  p.  409),  also 
observed :  "  In  all  reason,  when  a  vendee  sends  his  ship,  or  cart, 
or  cask,  or  bottles  to  the  vendor,  and  he  puts  the  article  sold  into 
it,  that  is  a  delivery  to  the  vendee*  (ie.  a  delivery  of  the  whole 
or  part),  for  he  adds :  "  Again,  suppose  only  a  portion  of  the  oil 
had  been  put  into  the  bottles,  inasmuch  as  the  plaintiff  was  not 
bound  to  take  a  part  only,  would  the  property  vest  ? "  —  (The  very 
case  your  Lordships  have  to  consider.)  —  "  Aldridge  v.  Johnson  is 
an  authority  on  that  point  It  may  be  that  the  plaintiff  would 
have  the  option  of  refusing  to  take  a  part  only  of  the  oil  or  of 
accepting  it ;  but  that  right  is  not  inconsistent  with  the  property 
vesting  at  his  election.  It  might  vest  in  him  conclusively ;  but, 
at  all  events,  it  would  vest  when  he  exercised  the  option.  " 

It  seems  to  me  that  these  cases,  if  they  were  well  decided,  and 
I  see  no  reason  to  call  their  authority  in  question,  go  far  to  sus- 
tain the  view  of  the  Court  of  Common  Pleas  on  the  point  I  am 
considering.  They  establish  that  the  filling  of  the  sacks  and  bottles 
amounted  to  an  appropriation  of  their  contents  to  the  persons  to 
whom  they  respectively  belonged.  And  they  establish  farther, 
that,  in  the  case  of  a  partial  delivery,  although  all  the  goods, 
which  are  the  subject  of  an  integral  contract,  have  not  been  deliv- 
ered, there  may,  in  certain  circumstances,  be  such  an 
appropriation  *  of  a  portion  as  to  pass  the  property  in  it.  [*  741] 
According  to  Lord  Campbell,  at  the  moment  when  the 
barley  was  put  into  the  sacks,  "  the  property  in  each  sackful 
vested,"  that  is,  there  was  a  successive  vesting,  sack  by  sack; 
and  whether  one  only,  or  a  hundred,  had  been  filled,  the  contents 
of  each  of  them  passed  eo  instanti  to  the  purchaser.  Baron  Bram- 
well gives  a  reading  on  this  decision  in  his  own  judgment,  and 
applies  it  to  demonstrate  that  *  though  only  a  portion  of  the  oil 
had  been  put  into  the  bottles, "  and  "  the  plaintiff  was  not  bound 
to  take  a  part  only, "  nevertheless  it  vested  either  conclusively  or 
on  the  exercise  of  his  option. 

Now,  what  have  we  here  ?  A  vessel  is  hired  to  do  the  plain- 
tiff's work  (just  as  the  sacks  or  bottles  might  have  been  hired  to 
receive  the  barley  or  the  oil),  and  designated  as  the  recipient  of 
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the  rice.  What  is  the  difference?  The  vessel  was  specifically 
described,  and  in  it  only,  and  for  the  plaintiff  only,  the  cargo 
was  to  be  deposited.  Was  not  the  deposit  in  it  of  the  same  effect 
for  the  purpose  of  the  vesting  of  the  property,*  with  that  of  the 
deposit  in  the  sacks  and  the  bottles  ?  And  if  the  deposit  in  them 
was,  in  the  words  of  Chief  Baron  Pollock,  **  a  decisive  act  of 
appropriation,"  or  according  to  Baron  Bramwell,  amounted,  in 
all  reason,  to  "  a  delivery  to  the  vendee,*  why  should  we  deny 
the  same  operation  to  the  deposit  in  this  case  ?  Lord  Campbell 
relied  on  the  d,  priori  assent  of  the  vendee  of  the  barley,  and  his 
subsequent  appropriation.  And  here  we  have  what  Chief  Justice 
Erle  once  denominated  "  an  anticipative  appropriation  "  in  a  con- 
tract, without  any  condition  of  inspection  or  approval,  to  receive 
a  "  cargo  "  not  in  any  way  particularly  described ;  and,  as  has 
been  argued,  not  only  a  prompt  payment  by  his  drafts,  but,  per- 
haps, an  anticipative  exercise  of  the  plaintiff's  option,  by  insur- 
ing, and  so  manifesting  a  purpose  to  receive,  in  the  vessel,  that 
cargo,  and  every  part  of  it,  at  his  own  risk.  There  was  nothing 
more  to  be  done  in  the  case  than  in  Aldridge  v.  Johnson,  as  in 
both  the  delivery  was  only  partial,  and  the  residue  of  the  prop- 
erty remained  to  be  given. 

The  answer  to  this  argument,  as  I  understood  it,  was  based  on 
tlie  fact  that  the  vessel  was  not  the  plaintiff's  absolute  property ; 
but  if  it  was  hired  for  his  benefit,  and  he  was  entitled  to 
[♦  742]  the  exclusive  ♦  use  of  it,  for  the  reception  of  the  cargo  he 
had  bought,  I  am  unable  to  understand  Uiat  it  was  not 
his,  for  the  time,  to  receive  his  cargo ;  and  that  it  should  not  be 
dealt  with  accordingly  for  the  purposes  of  this  case.  Would  a 
delivery  at  a  house  hired  by  a  vendee,  for  a  day  or  a  year,  be  less  a 
delivery  to  him  than  if  he  held  that  house  as  a  proprietor  in  fee  ? 

I  am,  therefore,  disposed,  on  principle  and  authority,  to  adopt 
the  unanimous  view  of  the  learned  Judges  of  the  Common  Pleas, 
that  the  plaintiff  had  an  insurable  interest,  "  on  the  ground,*  as 
they  have  stated,  "  that  the  property  in  tlie  rice  had  vested  in 
him  before  the  loss  "  (L  R  10  C.  P.  58). 

But  if  thore  should  be  doubt  on  this  point  —  and  I  cannot  say 
that  it  is  not  open  to  serious  question  when  there  is  such  an  equal 
Manco  of  judicial  authority  upon  it  —  I  think  he  is  still  more 
clearly  entitled  to  recover,  because  the  contract  and  the  conduct 
of  the  parties  appear  to  me  to  afford  suflScient  evidence  that  the 
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cargo,  and  every  portion  of  it,  were  to  be  at  his  risk  from  the 
moment  of  delivery  aboard  the  Sunbeam ;  and  that  he  had,  on  that 
account,  an  insurable  interest  which  warrants  his  demand.  Mr. 
Justice  Blackburn  observed,  in  the  Exchequer  Chamber,  that 
"  risk  and  property  generally  go  together.  *  This  is  true,  but  they 
are  not  necessarily  associated;  and  the  risk  only  will  suffice  to 
sustain  the  insurance.  It  has  been  said,  that  insurance  is  a  con« 
tract  of  indemnity,  and  the  question  has  been  put,  What  was  the 
plaintiff's  loss?  But  we  must  remember  that  "  although,"  in  the 
words  of  Mr.  Phillips  (in  Phillips  on  Insurance),  ch.  iii.,  s.  174, 
"  the  peril  must  be  such  that  its  happening  might  bring  upon  the 
assured  a  pecuniary  loss,  it  is  sufficient  that  it  might  bring  a  loss, 
and  by  no  means  necessary  that  it  should  certainly  have  that  con- 
sequence, were  it  to  happen."  The  law  is  well  stated  by  Mr. 
Justice  WiLLES  in  Joyce  v.  Swann,  17  C.  B.  (N.  S.)  84,  that  even 
if,  by  reason  of  special  circumstances,  the  property  did  not  pass 
on  shipment,  yet,  by  reason  of  the  risk,  the  buyer  might  insure 
the  cargo  in  respect  of  the  interest  he  had  in  it 

The  question,  therefore,  is,  at  whose  risk  was  the  cargo? 
What  was  the  intention  of  the  parties  to  the  contract  in  relation 
to  it? 

*  What  was  their  understanding  as  proved  by  their  [*  743] 
words  and  their  acts? 

The  liability  to  insure  and  the  fact  of  insurance  are,  I  think 
admittedly,  strong  indications  pointing  to  the  individual  on 
whom  it  is  designed  that  the  risk  of  loss  shall  fall.  It  is  rea- 
sonable so  to  consider  them,  for  the  casting  of  the  liability  on  a 
man  is  a  tolerable  warning  to  him  that  he  will  suffer  damage  in 
the  case  of  accident,  unless  he  guards  himself  against  it :  and  the 
fact  of  his  insurance  is  a  pregnant  acknowledgment  that  he  fears 
to  encounter  it,  and  accepts  the  burden  which  the  liability 
implies-  Now,  by  the  contract  in  this  case,  the  liability  to 
insure  was  thrown  upon  the  purchaser,  if  upon  any  one.  The 
costs  and  freight  only  were  provided  for.  He  bought  at  95.  l^d, 
per  hundredweight  "cost  and  freight"  If  cost,  freight,  and 
insurance  had  been  contemplated,  the  sum  would  have  been  9& 
7Jrf.  There  is  nothing  to  show,  directly  or  by  implication,  that 
the  seller  was  to  bear  the  risk,  from  any  requirement  that  he 
should  be  protected  against  it  That  seems  the  fair  effect  of  the 
bought  note  considered  in  itself. 
VOL.  XXIII.  — 22 
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And  then  it  has  the  clearest  construction  practically  put  upon 
it  by  the  conduct  of  the  parties.  The  seller  does  not  think  of 
insuring,  and  does  not,  in  fact,  insure  at  all.  The  buyer,  on  the 
contrary,  insures  on  the  very  day  after  the  contract  is  executed; 
manifestly  not  for  any  indirect  purpose;  not  post  litem  motam; 
but  in  the  fair,  prudent,  and  reasonable  fashion  of  a  man  having 
risk  to  run,  and  therefore  interest  to  seek  an  indemnity.  The 
insurance  so  efifected  was  by  a  policy  in  the  common  form,  begin- 
ning —  "  the  adventure  on  the  said  goods  from  the  loading  thereof 
aboard  the  said  ship."  And  it  covered  the  entire  cargo  during 
the  whole  of  the  period  from  the  first  delivery  until  all  had  been 
put  aboard;  and  from  the  time  of  that  first  delivery,  until  the 
arrival  of  the  ship  at  its  destination. 

If  the  matter  rested  there  the  contract,  whether  taken  by  itself 
or  viewed  in  the  light  of  the  subsequent  transactions,  would  be 
persuasive  as  to  the  incidence  of  the  risk.  But  there  is  more  to 
be  considered.  According  to  that  contract  it  was  **  to  be  void 
should  vessel  not  arrive  at  Rangoon  before  30th  April,  1871. "  It 
did,  in  fact,  arrive  on  the  6th  of  March ;  and,  on  that  day  Messrs. 
Gray  &  Walker  forwarded  to  the  plaintiffs  a  memorandum 
[*744]  from  *  Messrs.  Barradaile,  Schiller,  &  Co.  to  this  effect: 
"  We  beg  to  advise  having  received  the  following  telegram 
from  Calcutta,  dated  6th  March,  '  Sunbeam,  Rangoon.  Advise 
Anderson,  insurance.'"  Now,  what  did  that  mean?  It  does  not 
appear  that  the  plaintiff  had  informed  the  vendors  of  the  insurance 
he  had  effected  on  the  day  after  the  contract  was  made.  That 
contract  did  not  subject  him  to  any  liability  before  the  arrival  of 
llji  vessel  at  Rangoon;  and,  as  soon  as  it  did  arrive,  and  before 
nux  ]>ortion  of  the  rice  was  received,  the  vendors  gave  him  notice 
nf  the  arrival,  accompanying  that  notice  by  the  significant  word 
**  insurance. *  What  did  this  convey,  but  that  he  should  look  to 
InrnHolf  and  insure  against  the  risk  before  its  commencement, 
wlnni  the  loading  should  begin,  as  it  did,  three  days  afterwards? 
WUnt  other  reasonable  interpretation  can  be  put  upon  the  tele- 
[iinm  ?  And  if  this  was  its  real  meaning,  does  it  not  go  far  to 
rtr-Mifinstrate  the  understanding  of  the  senders  and  the  mutual 
uniinrstanding  between  them  and  the  purchaser,  that  he,  and  not 
ih^\\  should  insure,  because  with  him,  and  not  with  them,  would 
l*ri  t  lie  risk  from  the  moment  of  the  reception  of  any  portion  of 
I  l;(i  (jiirgo  aboard  the  Sunbeam,     I  cannot  conceive  that  any  other 
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meaning  can  be  fairly  attributed  to  the  words ;  and  if  they  have 
no  other,  they  appear  to  me  conclusively  to  show  the  intention  of 
the  parties  that  the  plaintiff  should  insure,  because  in  the  event 
of  loss  he  must  be  the  sufferer. 

But  there  is  still  more  in  the  case.  The  correspondence  which 
ensued  immediately  after  the  loss  of  the  vessel  indicates,  in  the 
plainest  way,  that  all  the  parties  engaged  in  the  affair  believed 
the  risk  of  the  cargo  to  be  upon  the  plaintiff.  He  is  at  once 
advised  of  the  loss  of  it,  and  at  once  replies  that  he  is  "  covered 
by  open  insurance  policy  to  the  extent  of  £6000  at  Lloyds.  "  On 
the  12th  of  April  Messrs.  Barradaile,  Schiller,  &  Co.  send  to  him 
the  invoice  of  the  rice  taken  on  board,  viz.,  8878  bags,  costing 
£4787  19«.  9rf.,  and  drafts  for  that  large  sum  with  bills  of  lading. 
Those  drafts  are  honoured  without  objection,  and  the  whole  price 
of  the  lost  cargo  is  duly  paid.  That  the  payment  was  imperative 
on  the  purchaser,  notwithstanding  the  loss  of  the  goods,  if  they 
were  taken  at  his  risk,  is  apparent  from  Castle  v.  Plaij- 
ford,  L.  R  7  Ex.  98 ;  *  and  if  I  am  right  in  considering  [*  745] 
that  they  were  so  taken,  he  was  bound  to  pay,  and  is, 
therefore,  entitled  to  recover. 

Of  course  the  correspondence  and  its  result  occurring  after  the 
loss  cannot  be  taken  as  decisive,  and  are  open  to  the  observation 
made  at  the  bar,  that  the  payment  was  voluntary,  and  was 
intended  to  shift  the  liability  from  the  vendor  to  the  under- 
writers. But  I  see  no  reason  to  doubt  that  it  was  perfectly  londL 
fide,  and  was  made  because,  on  all  hands,  it  was  assumed  that  the 
purchaser  was  liable  to  make  it,  and  would  have  full  indemnity 
for  his  loss  from  the  insurers.  The  insurers  themselves  do  not 
seem,  as  I  have  already  pointed  out,  to  have  doubted  the  justice 
and  legality  of  the  claim  upon  them  if  it  should  be  proved  that 
the  loss  had  been  caused  by  the  perils  of  the  seas.  On  this  point 
only  did  they  raise  any  controversy,  and  the  denial  of  the  insur- 
able interest  of  the  plaintiff  was  an  afterthought  So  that  there 
was,  immediately  after  the  accident,  a  consensus  of  all  concerned 
—  the  vendor,  the  purchaser,  and,  so  far  as  we  are  informed,  the 
insurer  —  that,  according  to  mercantile  understanding,  the  risk 
was  with  the  plaintiff,  and  he  had  an  insurable  interest.  If  I 
saw  any  ground  for  supposing  that  there  was  trick  or  management 
in  this  part  of  the  business,  or  any  effort  to  shift  unfairly  respon- 
sibility for  the  loss,  I  should  advise  your  Lordships  to  put  these 
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latter  considerations  out  of  account,  if  you  should  not  rather  use 
them  to  defeat  the  parties  so  oflfending ;  but  I  believe  that  there 
is  no  ground  for  any  such  impeachment,  and  if  there  is  not,  the 
instant  demand  and  uncontested  payment  are,  in  my  mind,  stroDg 
evidence  of  the  real  intention  of  the  parties,  and  the  true  bearing 
and  effect  of  their  relations  to  each  other. 

I  have  come  to  the  conclusion,  concurring  with  my  noble  and 
learned  friend  who  will  follow  me,  that  the  decision  of  the 
Exchequer  Chamber  should  be  reversed. 

Lord  Selborne  :  — 
[*  746]  *  It  is  my  misfortune  to  differ  from  two  of  your  Lord- 
ships, as  well  as  from  the  majority  of  the  Court  below;  — 
my  opinion  being  that  this  case  was  placed  upon  its  proper  ground 
by  the  judgment  of  Mr.  Justice  Quain  in  the  Court  of  Exchequer 
Chamber. 

It  is,  on  all  hands,  admitted  that  if,  by  the  contract  between 
the  parties,  the  rice  was  to  be  at  the  risk  of  the  buyer  during  the 
time  of  its  shipment  at  Rangoon,  the  plaintiff  (the  appellant  here) 
was  entitled  to  recover.  I  do  not  consider  it  necessary  that  this 
should  have  been  expressed  in  the  bought-note ;  it  is  sufiBcient  in 
my  opinion,  if  it  appears  by  evidence  proper  to  be  considered  by  a 
jury,  that  the  parties  did  in  fact  so  agree.  But  I  cannot  read  the 
terms  of  the  bought-note  without  drawing  from  them  the  infer- 
ence (which  there  is  certainly  nothing  in  the  rest  of  the  evidence 
to  repel),  that  the  intention  of  the  parlies  was  that  the  goods 
should  be  insured  by  the  buyer.  I  do  not  understand  that  the 
majority  of  the  Judges  in  the  Court  of  Exchequer  Chamber 
thought  otherwise;  but  they  were  of  opinion,  that,  as  the  time 
when  the  sellers,  under  the  terms  of  the  contract,  would  be 
entitled  to  draw  upon  the  buyer  for  the  price  of  the  goods,  and 
when  the  buyer  would  be  bound  to  accept  the  goods  in  fulfilment 
of  his  contract,  would  not  arrive  until  a  full  cargo  had  been  put 
on  board,  the  risk  against  which  the  buyer  was  intended  to  insure 
would  commence  at  the  same  time  and  not  earlier. 

With  this  opinion  I  am  unable  to  agree.  The  evidence  satisfies 
me,  as  a  matter  of  fact,  that  this  was  not  the  actual  understand- 
ing or  intention  of  the  parties.  On  the  next  day  after  the  con- 
tract, when  there  could  be  no  object  in  shifting  any  burden  from 
the  right  to  the  wrong  party,  the  buyer  did  actually  insure  in 
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terms  which  covered  every  bag  of  rice  put  on  board  from  the  first 
commencement  of  the  loading  of  the  vessel.  The  fact,  that  such 
an  insurance  had  been  made,  seems  not  to  have  been  then  com- 
municated to  the  sellers.  But  they  made  no  insurance;  and  on 
the  6th  of  March,  1872,  when  the  vessel  was  in  the  Rangoon 
river,  exactly  three  days  before  it  began  to  take  in  cargo,  they 
advised  the  buyer,  by  telegram,  that  the  ship  was  there,  and 
called  his  attention  to  "  insurance. "  I  cannot  understand  this 
otherwise  than  as  meaning  that  the  time  was  then  close  at 
hand  at  which,  *  by  the  commencement  of  the  loading  of  [*  747] 
the  cargo,  the  risk  intended  to  be  insured  against  by  the 
buyer  would  begin.  Nor  does  it  appear  to  me  to  be  reasonable, 
or  according  to  the  probable  and  ordinary  course  of  mercantile 
usage,  that  when  a  cargo  is  to  be  loaded  at  a  given  place,  on 
board  a  particular  ship,  for  a  particular  adventure,  and  when  the 
duty  of  insurance  is  undertaken  by  the  buyer,  the  parties  should 
be  supposed  to  mean  to  divide  the  risk ;  so  that  the  buyer  should 
insure  after  the  cargo  is  complete,  and  the  sellers  (though  nothing 
is  said  about  it)  until  that  time.  When  we  have  once  got  so  far 
as  the  direct  evidence  leads  us  in  this  case,  the  presumption 
appears  to  me  to  be  against  such  a  distinction,  and  the  burden  of 
proof  to  be  upon  those  who  affirm  it 

Mr.  Baron  Bramwell  (a  Judge  whose  opinions  I  always  hold 
in  the  highest  respect)  considered  it  a  sufficient  answer  to  this 
that  there  might  be  a  risk  while  the  goods  were  on  their  way  to, 
and  yet  not  on  board  the  ship,  against  which  it  would  certainly 
not  be  for  the  buyer  to  insure;  and  the  line  must  always  be 
drawn  somewhere.  I  cannot  say  that  I  am  satisfied  with  that 
argument.  The  line  in  this  case  appears  to  me  to  be  clearly 
drawn  by  the  contract ;  whatever  is  within  the  scope  of  the  con- 
tract is  on  one  side  of  that  line ;  whatever  is  not  is  on  the  other. 
The  parties  had  of  course  in  their  contemplation  the  cargo  of  the 
ship  and  that  only ;  and  goods  neither  placed  on  board  the  ship  as 
port  of  that  cargo,  nor  subject  to  any  maritime  risks  of  that  par- 
ticular ship,  as  hired  for  that  particular  adventure  (although  they 
might  be  destined  by  their  owner,  possibly  a  different  person 
from  the  seller,  to  fulfil  a  contract  made  by  him  for  the  loading 
of  that  vessel),  would  be  altogether  outside  of  this  contract,  and 
entirely  unaffected  by  its  provisions.  But  it  is  surely  otherwise 
with  goods  put  on  board  as  part  of  the  cargo,  and  subject  to  the 
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latter  considerations  out  of  account,  if  you  should  not  rather  use 
them  to  defeat  the  parties  so  oflFending ;  but  I  believe  that  there 
is  no  ground  for  any  such  impeachment,  and  if  there  is  not,  the 
instant  demand  and  uncontested  payment  are,  in  my  mind,  strong 
evidence  of  the  real  intention  of  the  parties,  and  the  true  bearing 
and  effect  of  their  relations  to  each  other. 

I  have  come  to  the  conclusion,  concurring  with  my  noble  and 
learned  friend  who  will  follow  me,  that  the  decision  of  the 
Exchequer  Chamber  should  be  reversed. 

Lord  Selbornb  :  — 
[*  746]  *  It  is  my  misfortune  to  differ  from  two  of  your  Lord- 
ships, as  well  as  from  the  majority  of  the  Court  below;  — 
my  opinion  being  that  this  case  was  placed  upon  its  proper  ground 
by  the  judgment  of  Mr.  Justice  Quain  in  the  Court  of  Exchequer 
Chamber. 

It  is,  on  all  hands,  admitted  that  if,  by  the  contract  between 
the  parties,  the  rice  was  to  be  at  the  risk  of  the  buyer  during  the 
time  of  its  shipment  at  Rangoon,  the  plaintiff  (the  appellant  here) 
was  entitled  to  recover.  I  do  not  consider  it  necessary  that  this 
should  have  been  expressed  in  the  bought-note ;  it  is  sufiBcient  in 
my  opinion,  if  it  appears  by  evidence  proper  to  be  considered  by  a 
jury,  that  the  parties  did  in  fact  so  agree.  But  I  cannot  read  the 
terms  of  the  bought-note  without  drawing  from  them  the  infer- 
ence (which  there  is  certainly  nothing  in  the  rest  of  the  evidence 
to  repel),  that  the  intention  of  the  parties  was  that  the  goods 
should  be  insured  by  the  buyer.  I  do  not  understand  that  the 
majority  of  the  Judges  in  the  Court  of  Exchequer  Chamber 
thought  otherwise;  but  they  were  of  opinion,  that,  as  the  time 
when  the  sellers,  under  the  terms  of  the  contract,  would  be 
entitled  to  draw  upon  the  buyer  for  the  price  of  the  goods,  and 
when  the  buyer  would  be  bound  to  accept  the  goods  in  fulfilment 
of  his  contract,  would  not  arrive  until  a  full  cargo  had  been  put 
on  board,  the  risk  against  which  the  buyer  was  intended  to  insure 
would  commence  at  the  same  time  and  not  earlier. 

With  this  opinion  I  am  unable  to  agree.  The  evidence  satisfies 
me,  as  a  matter  of  fact,  that  this  was  not  the  actual  understand- 
ing or  intention  of  the  parties.  On  the  next  day  after  the  con- 
tract, when  there  could  be  no  object  in  shifting  any  burden  from 
the  right  to  the  wrong  party,  the  buyer  did  actually  insure  in 
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tenDS  which  covered  every  bag  of  rice  put  on  board  from  the  first 
commencement  of  the  loading  of  the  vessel.  The  fact,  that  such 
an  insurance  had  been  made,  seems  not  to  have  been  then  com- 
municated to  the  sellers.  But  they  made  no  insurance;  and  on 
the  6th  of  March,  1872,  when  the  vessel  was  in  the  Rangoon 
river,  exactly  three  days  before  it  began  to  take  in  cargo,  they 
advised  the  buyer,  by  telegram,  that  the  ship  was  there,  and 
called  his  attention  to  ^  insurance. "  I  cannot  understand  this 
otherwise  than  as  meaning  that  the  time  was  then  close  at 
hand  at  which,  *  by  the  commencement  of  the  loading  of  [*  747] 
the  cargo,  the  risk  intended  to  be  insured  against  by  the 
buyer  would  begin.  Nor  does  it  appear  to  me  to  be  reasonable, 
or  according  to  the  probable  and  ordinary  course  of  mercantile 
usage,  that  when  a  cargo  is  to  be  loaded  at  a  given  place,  on 
board  a  particular  ship,  for  a  particular  adventure,  and  when  the 
duty  of  insurance  is  undertaken  by  the  buyer,  the  parties  should 
be  supposed  to  mean  to  divide  the  risk ;  so  that  the  buyer  should 
insure  after  the  cargo  is  complete,  and  the  sellers  (though  nothing 
is  said  about  it)  until  that  time.  When  we  have  once  got  so  far 
as  the  direct  evidence  leads  us  in  this  case,  the  presumption 
appears  to  me  to  be  against  such  a  distinction,  and  the  burden  of 
proof  to  be  upon  those  who  affirm  it. 

Mr.  Baron  Bramwell  (a  Judge  whose  opinions  I  always  hold 
in  the  highest  respect)  considered  it  a  sufficient  answer  to  this 
that  there  might  be  a  risk  while  the  goods  were  on  their  way  to, 
and  yet  not  on  board  the  ship,  against  which  it  would  certainly 
not  be  for  the  buyer  to  insure;  and  the  line  must  always  be 
drawn  somewhere.  I  cannot  say  that  I  am  satisfied  with  that 
argument.  The  line  in  this  case  appears  to  me  to  be  clearly 
drawn  by  the  contract ;  whatever  is  within  the  scope  of  the  con- 
tract is  on  one  side  of  that  line ;  whatever  is  not  is  on  the  other. 
The  parties  had  of  course  in  their  contemplation  the  cargo  of  the 
ship  and  that  only ;  and  goods  neither  placed  on  board  the  ship  as 
part  of  that  cargo,  nor  subject  to  any  maritime  risks  of  that  par- 
ticular ship,  as  hired  for  that  particular  adventure  (although  they 
might  be  destined  by  their  owner,  possibly  a  different  person 
from  the  seller,  to  fulfil  a  contract  made  by  him  for  the  loading 
of  that  vessel),  would  be  altogether  outside  of  this  contract,  and 
entirely  unaffected  by  its  provisions.  But  it  is  surely  otherwise 
with  goods  put  on  board  as  part  of  the  cargo,  and  subject  to  the 
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maritime  risks  of  the  ship  as  hired  for  the  particular  adventure. 
The  subject  of  the  contract  was  "  the  cargo, "  not  specific  goods, 
nor  a  defined  quantity  of  goods.  Neither  party  contemplated  the 
precise  event  which  happened ;  both  had  in  view  the  fulfilment  of 
the  contract  by  the  loading  and  despatching  of  a  proper  cargo. 
But  they  had  both  in  view  all  ordinary  maritime  risks, 
[*  748]  and  also  the  necessity  of  *  insuring  against  them,  of  which 
the  risk,  while  the  ship  lay  in  the  river  taking  in  its 
cargo,  was  undoubtedly  one;  and  it  is  certain  that  the  act  of 
insurance  as  to  that  or  any  other  part  of  the  risks,  was  not,  as 
between  the  buyer  and  the  sellers,  an  element  of  the  price  to  be 
paid  by  the  buyer.  Nothing  could  be  less  likely  than  that  when 
the  buyer  undertook  to  insure,  an  insurance  was  meant  which 
would  not  cover  the  whole  risk  of  the  adventure,  from  its  com- 
mencement, as  to  every  part  of  the  cargo;  or  that  they  should 
have  thought  of  such  a  refinement  as  that  goods  put  on  board  for 
the  purposes  of  the  adventure  were  not  to  be  regarded  as  "  cargo  " 
for  the  purpose  of  insurance  until  the  whole  loading  was  complete. 

Baron  Bramwell  himself  seems  to  have  thought  that  the  risk 
of  damage  by  perils  of  the  sea  to  any  part  of  the  cai^o  on  board 
during  the  process  of  shipment  might  possibly  fall  upon  the  buyer, 
and  be  insurable  by  him,  if  only  the  rest  of  the  cargo  should  be 
afterwards  also  put  on  board  by  the  sellers.  It  is  certainly  very 
improbable  that  the  sellers  can  have  intended  to  be  responsible 
for  such  a  loss,  though  I  doubt  whether  such  an  opinion  as  to  the 
incidence  of  a  partial  loss  so  occurring  during  the  shipment  is 
consistent  with  the  principle  of  the  judgment  under  appeal.  Be 
this  as  it  may,  the  case  so  put  of  a  partial  loss  followed  by  a 
completion  of  the  shipment,  confirms  me  in  the  opinion  that  the 
insurance  contemplated  and  intended  between  these  parties  was 
one  which  would  cover  the  whole  maritime  risk  during  the  whole 
process  of  shipment  All  the  acts  of  the  parties,  from  first  to  last 
(though  I  have  not  thought  it  proper  to  lay  stress  upon  anything 
written  or  done  after  the  loss  had  occurred),  seem  to  me  to  be 
entirely  consistent  with  this  view,  and  with  this  view  only,  of 
their  intention  and  agreement 

So  understanding  the  agreement  of  the  parties  as  to  insurance, 
I  think  it  is  suflBcient  for  the  decision  of  this  case :  **  Merchants, " 
said  Mr.  Justice  Blackburn,  when  delivering  his  opinion  in  the 
case   of   Allison  v.    Bristol  Marine  Insurance   Company^    lately 
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before  this  House  (1  App.  Cas.  at  p.  229),  "  according  to  my  expe- 
rience, attach  very  great  weight  to  a  stipulation  as  to  who 
is  to  insure,  as  showing  who  is  to  bear  *  the  risk  of  loss. "  [*  749] 
I  agree  in  that  remark,  which  is  confirmed  by  several 
authoritiea  I  think  that  it  ought  to  be  inferred,  from  the  evi- 
dence of  the  understanding  and  intention  of  the  parties  as  to 
insurance,  in  this  case,  that  the  buyer  was  to  bear  the  risk  of 
loss,  as  much  as  in  Castle  v.  Playford,  L.  R  7  Ex.  98. 

This  renders  it  in  my  judgment  unnecessary  to  determine  some 
other  questions,  which  were  very  ably  discussed  during  the  argu- 
ment at  the  bar,  and  which,  if  the  case  were  to  depend  upon  their 
solution,  might  be  attended  with  greater  difficulty.  I  agree  with 
the  Court  of  Exchequer  Chamber,  that,  if  the  plaintiff  had  no 
insurable  interest  in  the  rice  on  board  at  the  time  of  the  loss,  he 
could  not  acquire  such  an  interest  by  any  act  or  election  after- 
wards. But,  whether  the  shipment  of  the  additional  quantity  of 
rice  necessary  to  complete  the  intended  cargo  was  "  a  thing  to  be 
done  by  the  seller  for  the  purpose  of  putting  the  quantity  already 
shipped  into  a  deliverable  state, "  within  the  meaning  of  the  doc- 
trine explained  in  Gilmour  v.  Supple,  11  Moo.  P.  C.  551,  and 
illustrated  by  Rugg  v.  Minett,  11  East,  210;  Aldridge  v.  Johnson, 
7  El.  &  BL  885,  and  Langton  v.  ffiggins,  4  H.  &  K  402 ;  whether 
the  shipment  of  the  whole  quantity  intended  to  complete  the  cargo 
was  a  condition  precedent  to  the  vesting  in  the  buyer  of  property 
in  any  part  of  it,  and  to  his  liability  to  pay  for  the  part  actually 
shipped,  within  the  principle  of  Appleby  v.  Myers,  L  R  2  C.  P. 
651,  and  the  cases  which  preceded  it :  or  whether  (as  the  Court  of 
Common  Pleas  seems  to  me  to  have  thought),  the  delivery  of  each 
bag  of  rice  into  the  ship  specially  designated  for  that  purpose  by 
the  contract  had  the  effect  of  vesting  the  property  in  the  plaintiff, 
subject  to  his  right  to  reject  it,  if  the  cargo  were  not  duly  com- 
pleted ;  these  are  points  as  to  each  and  all  of  which  it  is  possible 
that  one  conclusion  might  be  right,  if  there  were  no  ground  for 
holding  that  the  risk  of  loss  during  shipment  was  undertaken  by 
the  buyer,  and  another,  if  the  buyer  did  undertake  that  risk. 

Inasmuch,  however,  as  some  of  your  Lordships  take  a  different 
view  (which,  in  case  of  an  equality  of  voices,  must  pre- 
vail), I  think  *  it  proper  to  add,  that  very  little,  if  any,    [*  750] 
light,  appears  to  me  to  be  thrown  upon  this  case  by  the 
authorities  cited  for  the  respondent;  the  doctrine  of  Gilmour  v. 
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Supple,  having  certainly  in  view  some  act  to  be  done  to  the  goods 
directly  in  question,  and  not  merely  the  addition  to  them  of  a 
farther  quantity  of  exactly  similar  goods;  and  Appleby  y,  Myers, 
being  only  one  of  those  numerous  authorities  which  show  how  the 
application  of  general  rules  may  be  varied  by  the  special  terms  of 
particular  contracts. 

It  is,  in  my  view,  enough  for  the  purpose  of  the  present  deci- 
sion, to  find  that  the  rice  on  board  was,  by  the  agreement  of  the 
parties,  at  the  plaintiff's  risk  when  the  loss  happened ;  and,  being 
of  that  opinion,  I  think  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed ;  and  I  confess  I  very  much 
regret  the  contrary  decision,  which  will  pass  in  the  name  of  your 
Lordships'  House,  as  a  failure  of  what  seems  to  me  substantial 
justice. 

Their  Lordships  being  equally  divided,  the  rule  Semper  pre- 
sumitur  pro  negante  applied,  and  the  appeal  was  ordered  to  be 
dismissed. 

Judgment  affirmed;  and  appeal  dismissed. 

Lords'  Journals,  27  July,  1876. 

ENGLISH  NOTES. 

The  following  are  the  rules,  as  to  presumption  of  the  intention,  laid 
down  in  sect.  18  of  the  Sale  of  Goods  Act,  1893:  — 

18.  Unless  a  different  intention  appears,  the  following  are  rules  for 
ascertaining  the  intention  of  the  parties  as  to  the  time  at  which  the 
property  in  the  goods  is  to  pass  to  the  buyer. 

Eule  1.  Where  there  is  an  unconditional  contract  for  the  sale  of 
specific  goods  in  a  deliverable  state,  the  property  in  the  goods  passes 
to  the  buyer  when  the  contract  is  made,  and  it  is  immaterial 
whether  the  time  of  payment  or  the  time  of  delivery,  or  both,  be 
postponed. 

Bule  2,  Where  there  is  a  contract  for  the  sale  of  specific  goods  and 
the  seller  is  bound  to  do  something  to  the  goods,  for  the  purpose 
of  putting  them  into  a  deliverable  state,  the  property  does  not 
pass  until  such  thing  be  done,  and  the  buyer  has  notice  thereof. 

Bule  3.  Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a 
deliverable  state,  but  the  seller  is  bound  to  weigh,  measure,  test, 
or  do  some  other  act  or  thing  with  reference  to  the  goods  for  the 
purpose  of  ascertaining  the  price,  the  property  does  not  pass  until 
such  act  or  thing  be  done,  and  the  buyer  has  notice  thereof. 

Bule  4.   When  goods  are  delivered  to  the  buyer  on  approval  or  *'  on 
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sale  or  return,"  or  other  similar  terms  the  property  therein  passes 
to  the  buyer:  — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the  seller, 
or  does  any  other  act  adopting  the  transaction  : 

(b)  If  he  does  not  signify  his  approval  or  acceptance  to  the 
seller  hut  retains  the  goods  without  giving  notice  of  rejection, 
then,  if  a  time  has  been  fixed  for  the  return  of  the  goods,  on 
the  expiration  of  such  time,  and,  if  no  time  has  been  fixed, 
on  the  expiration  of  a  reasonable  time.  What  is  a  reasonable 
time  is  a  question  of  fact. 

Hule  5.  —  (1)  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained or  future  goods  by  description,  and  goods  of  that  descrip- 
tion and  in  a  deliverable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  of  the  buyer,  or 
by  the  buyer  with  the  assent  of  the  seller,  the  property  in  the 
goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  ex- 
press or  implied,  and  may  be  given  either  before  or  after  the 
appropriation  is  made. 

(2)   Where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer,  or  to  a  carrier  or  other  bailee  or  custodier 
(whether  named  by  the  buyer  or  not)  for  the  purpose  of  transmis- 
sion to  the  buyer,  and  does  not  reserve  the  right  of  disposal,  he  is 
deemed  to  have  unconditionally  appropriated   the  goods   to   the 
contract. 
^Numerous  illustrations  of  the  rules  under  this  section  are  collected 
by  Mr.  Chalmers  in  his  book  on  the  Sale  of  Goods  Act,  1893.     With 
the  assistance  of  Mr.   Chalmers's   analysis,  the   following  are    here 
selected :  — 

The  first  rule  under  the  section  is  illustrated  by  Tarling  v.  Baxter 
(1827),  p.  257,  ante  (6  B.  &C.  360) ;  Tansley  v.  Turner  (1835),  2  Bing. 
N.  C.  151,  42  R.  R.  564;  Martindale  v.  Smith  (1841),  1  Q.  B.  389; 
Gilmour  ▼.  Supple  (1858),  11  Moore,  P.  C.  561;  Furleij  v.  Bates 
(1863),  38  L.  J.  Ex.  43;  Joyce  v.  Swann  (1864),  17  C.  B.  (N.  S.)  84; 
S^ceeting  v.  Turner  (1872),  L.  R.  7  Q.  B.  310  (see  particularly  the 
statement  of  the  law  by  Blackburn,  J.,  on  p.  813). 

The  second  of  those  rules  is  illustrated  by  the  above  ruling  cases, 
Rugg  V.  Mineitt  and  Anderson  v.  Morice,  supra.  Further  illustrations 
are  Laidler  v.  Burlirison  (1837),  2  M.  &  W.  602,  46  R.  R.  717  ; 
Aera7nour  v.  Morri4^  (1849),  8  C.  B.  449,  19  L.  J.  C.  P.  57;  Boswell 
V.  KUbom  (1862),  16  Moore,  P.  C.  309  ;  and  compare  Young  v. 
Matthews  (1866),  L.  R.  2  C.  P.  127,  36  L.  J.  C.  P.  61,  15  L.  T.  182  ; 
and  Nos.  10  A  11,  and  notes,  pp.  257  et  seq.,  supra. 

The  third  of  those  rules  is  illustrated  by  Hanson  v.  Meyer  (1805), 
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6  East,  614,  8  K  R.  672;  Zagury  v.  Fumell  (1809),  2  Camp.  240, 
11  R.  R.  704 J  Simmons  v.  Swift  (1826),  6  B.  &  C.  857,  29  R.  R. 
438.  Compare  Furley  v.  BaJtes  (1863),  supray  and  Joyce  v.  Swann 
(1864),  supray  where  the  price  was  not  ascertained,  but  nothing  re- 
mained to  be  done  hy  the  seller  for  ascertaining  it. 

The  fourth  rule  under  the  section  is  illustrated  by  Swain  v.  Shep- 
herd (1832),  1  M.  &  Rob.  223;  Moss  v.  Sweet  (1861),  16  Q.  B.  493, 
20  L.  J.  Q.  B.  167;  c/.  Ray  v.  Barker  (C.  A.  1879),  4  Ex.  D.  279, 
48  L.  J.  Ex.  669,  41  L.  T.  266,  27  W.  R.  746;  Elphick  v.  Barnes 
(1880),  6  C.  P.  D.  321,  49  L.  J.  C.  P.  698,  29  W.  R.  139. 

The  fifth  rule  is  supported  by  the  statement  of  Pabke,  B.,  in  Wait 
V.  Baker  (1848),  2  Ex.  1,  at  p.  7,  of  Blackburn,  J.,  in  Calcutta  Co. 
V.  De  Mattos  (1863),  32  L.  J.  Q.  B.  322,  at  p.  328;  of  Willes,  J.,  in 
Joyce  V.  Swann  (1864),  17  C.  B.  (N.  S.)  84,  at  p.  182;  of  Bovill,  Ch.  J., 
in  Heilbutt  v.  Hickson  (1872),  L.  R.  7  C.  P.  438,  at  p.  449,  and  of 
Cotton,  L.  J.,  in  Mirahita  v.  Imperial  Ottoman  Bank  (C.  A.  1878), 

3  Ex.  D.  164,  at  p.  172.  The  rule  is  illustrated  by  Aldridge  v.  John- 
son (1867),  26  L.  J.  Q.  B.  296;  Langton  v.  Biggins  (1869),  28  L.  J. 
Ex.  252;  Fregelles  v.  Sewell  (Ex.  &  Ex.  Ch.  1872),  7  Hurl.  &  N.  574; 
Campbell  V.  Mersey  Docks  Co.  (1863),  14  C.  B.  (N.  S.)  412,  8  L.  T. 
245,  11  W.  R.  696;  Young  v.  Matthews  (1866),  L.  R.  2  C.  P.  127, 
36  L.  J.  C.  P.  61,   16  L.  T.  182;  Jenner  v.  Smith  (1869),   L.  R- 

4  C.  P.  270. 

The  following  cases  may  be  here  noted  upon  the  construction  of  a  con- 
tract relating  to  a  shipment,  or  to  the  arrival  of  a  ship  or  cargo  :  — 

In  a  contract  for  sale  of  goods  "shipped"  or  intended  *'to  be 
shipped  "  within  a  certain  period,  the  fact  of  shipment  is  an  essential 
element  in  the  description  of  the  goods  sold;  and  the  question  may 
become  crucial  whether  the  goods  tendered  were  in  fact  "shipped" 
within  the  period  in  the  sense  of  the  contract.  This  question  is  much 
considered  in  the  cases  of  Alexander  v.  Vanderzee  (Ex.  Ch.  1872),  L,  R. 
1  C.  P.  530,  20  W.  R.  871,  and  in  Shand  v.  Bowes  (on  appeal  in  H.  L. 
Bowes  V.  Shand)  (1877),  2  App.  Cas.  455,  46  L.  J.  Q.B.  661,  36  L.T. 
857,  25  W.  R.  730.  The  opinion  of  Lord  Blackburn  in  the  House  of 
Lords  is  perhaps  the  safest  guide  to  a  solution,  though  it  would  not 
apply  to  every  case.  In  effect  he  considered  that  where  a  parcel  of 
goods  is  shipped  under  one  bill  of  lading,  and  the  goods  are  put  on 
board  continuously,  the  shipment  may  be  considered  to  have  been  made 
on  the  day  when  the  last  of  the  goods  are  put  on  board  so  as  to  entitle 
the  shipper  to  have  the  bill  of  lading. 

A  sale  of  goods  "  to  arrive  "  per,  or  ex,  a  certain  ship,  or  "on  arri- 
val "  per  this  ship,  is  construed  to  be  a  sale  of  goods  subject  to  a 
double  condition  precedent^  namely,  that  the  ship  arrives  in  port,  and 
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that  when  she  arrives,  the  goods  are  on  hoard.  In  effect,  if  either  of 
these  conditions  fail,  the  contract  becomes  nugatory.  Boyd  v.  Siffkin 
(1809),  2  Camp.  326,  11  E.  E.  721;  Hawes  v.  Humble  (1809),  2  Camp. 
327  n.,  11  K.  E.  721  n,  ;  Idle  v.  Thornton  (1812),  3  Camp.  274,  13  E.  E. 
799;  Lovatt  v.  Hamilton  (1839),  5  M.  &  W.  639  ;  Johnson  \..Macdonald 
(1842),  9  M.  &  W.  600.  So  a  sale  of  goods  on  board  a  certain  vessel 
''on  arrival  to  be  delivered  by  the  sellers  with  all  convenient  speed  but 
not  to  exceed  *'  a  given  day,  was  construed  to  be  subject  to  the  condition 
precedent  of  the  arrival  of  the  vessel  within  the  time.  Alewyn  v. 
Fryor  (1826),  Eyan  &  Moody,  406,  27  E.  E.  763. 

On  the  other  hand,  a  sale  of  goods  "  now  on  passage  from  Singapore, 
and  expected  to  arrive  in  Loudon  per ''  a  certain  ship,  has  been  con- 
strued as  containing  an  absolute  engagement  that  the  goods  described 
were  on  board  at  the  time  of  the  contract ;  so  that,  on  the  arrival  of  the 
ship  with  a  smaller  quantity,  being  all  that  had  been  shipped  on  board, 
the  purchaser  was  entitled  to  damages  for  breach  of  contract.  Oorris- 
sen  y.  Ferrin  (1857),  2  C.  B.  (N.  S.)  681,  27  L.  J.  C.  P.  29,  3  Jur. 
(N.  S.)  887.  So  of  goods  "  to  be  delivered  on  the  safe  arrival  of  the 
ship.    Hale  v.  Rowson  (1858),  4  C.  B.  (N.  S.)  85,  27  L.  J.  C.  P.  189. 

A  contract  for  the  sale  of  a  ''  cargo  "  has  been  construed  as  meaning 
a  sale  of  the  entire  load  of  the  ship  which  carries  it.  Borrowman  v. 
Drayton  (C.  A.  1876),  2  Ex.  D.  16,  47  L.  J.  Ex.  273,  35  L.  T.  727, 
24  W.  E.  194.  And  it  has  been  held  that  a  contract  for  sale  of  a  cargo 
within  certain  limits  of  quantity  is  not  satisfied  by  a  tender  of  a  cargo 
exceeding  the  maximum  or  falling  short  of  the  mi?nm.um  specified. 
Tamvaco  v.  Lucas  (1859),  1  El.  &  El.  581,  592,  28  L.  J.  Q.  B.  150, 
5  Jur.  (N.  S.)  731,  1  L.  T.  161. 

The  terms  "about,"  *'more  or  less,"  have  been  construed  as  leaving 
some  latitude  in  the  quantity  intended  to  be  described :  compare  Cross 
V.  Eglin  (1831),  2  B.  &  Ad.  106,  36  E.  E.  498;  Oockerell  v.  Aucompte 
(1857),  2  C.  B.  (N.  S.)  440,  26  L.  J.  C.  P.  194.  The  term  ''say 
about  "  has  been  held  to  leave  somewhat  more  latitude.  McConnell 
V.  Mw^hy  (1873),  L.  E.  5  P.  C.  203,  28  L.  T.  713,  21  W.  E.  609. 

AMERICAN  NOTES. 

This  rule,  like  the  preceding,  is  amply  supported  by  the  American  cases. 
When  the  vendor  has  to  prepare  the  goods  for  delivery,  the  intention  of  the 
parties  is  presumed  to  be  that  title  shall  not  pass  until  the  goods  are  so 
prepared. 

Thus,  in  Foster  v.  Ropes,  111  Massachusetts,  10,  where  the  plaintiff  had 
agreed  to  sell  the  defendant  a  specified  lot  of  fish,  on  the  understanding  that 
they  were  to  be  dried  and  weighed  by  the  plaintiff  before  delivery,  the  Court 
said  :  "  In  the  sale  of  personal  property,  the  general  rule  of  law  is,  that  when, 
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by  the  terms  of  the  contract,  the  seller  agrees  to  do  anything  for  the  purpose 
of  putting  the  property  into  a  state  in  which  the  buyer  is  bound  to  accept  it» 
or  into  a  condition  to  be  delivered,  the  title  will  remain  in  him  uuUl  he  has 
perfonued  the  agreement  in  this  respect."  [Citing  the  first  of  the  principal 
cases.] 

See  also  The  Elgee  Cotton  Cases,  22  Wallace  (U.  S.),  180,  188;  New  Haven 
Wire  Co.  Cases,  57  Connecticut,  352,  385 ;  Ballantyne  v.  Appleion,  82  Maine, 
570  ;  Yockey  v.  Norn,  101  Michigan,  193  ;  Groffv.  Belche,  62  Missouri,  400; 
Fuller  V.  Bean,  34  New  Hampshire,  290  ;  West  Jersey  R.  Co.  v.  Trenton  Car 
Works,  82  New  Jersey  Law,  517 ;  Halterline  v.  Rice,  62  Barbour  (N.  Y.),  593; 
Matter  of  Non^Magmtic  Watch  Co.,  89  Hun  (N.  Y.),  196^  Bondr,  Greenwald^ 
4  Heiskell  (Teun.),  453;  Uale  v.  Huntley,  21  Vermont,  147;  and  other  cases 
cited  in  Benjamin  on  Sales,  7th  ed.  p.  293,  and  Tiedeman  on  Sales,  s.  87. 

If  the  goods  are  ready  for  delivery,  the  mere  fact  that  they  have  not  yet 
been  delivered,  of  course  raises  no  presumption  that  title  has  not  passed. 
Terry  v.  Wheeler,  25  New  York,  520. 

The  presumption  arising  from  the  fact  that  something  remains  to  be  done 
by  the  seller  to  put  the  property  in  a  deliverable  state,  is  only  a  presumption 
as  to  the  intention  of  the  parties,  and  it  may  be  rebutted  by  stronger  evidence 
of  an  intention  to  pass  the  property.  Dyer  v.  Libby,  61  Maine,  45;  Weld  v. 
Came,  98  Massachusetts,  152 ;  Boswell  v.  Green,  25  New  Jersey  Law,  390,  398; 
Sewell  V.  Eaton,  6  Wisconsin,  490. 

Whei-e,  in  order  to  ascertain  the  price  to  be  paid  for  the  goods,  something 
remains  to  be  done  by  the  seller,  as  weighing  or  measuring,  it  is  held  that 
title  presumptively  does  not  pass  until  that  is  done.  ^*  The  authorities  are 
too  numerous  and  too  uniform  to  justify  citation,  which  hold  that  where  any- 
thing is  to  be  done  by  the  vendor,  or  by  the  mutual  concurrence  of  both  par- 
ties, for  the  purpose  of  ascertaining  the  price  of  the  goods,  as  by  weighing, 
testing,  or  measuring  them,  where  the  price  is  to  depend  upon  the  quantity  or 
quality  of  the  goods,  the  performance  of  those  things  is  to  be  deemed  presump- 
tively a  condition  precedent  to  the  transfer  of  the  property,  although  the  in- 
dividual goods  be  ascertained,  and  they  are  in  the  state  in  which  they  may 
and  ought  to  be  accepted."  Coolet,  J.,  in  Lingham  v.  Eggleston,  27  Michi- 
gan, 324,  329. 

This  presumption  may  be  easily  rebutted,  however,  and  where  the  goods 
are  specific  and  clearly  ascertained,  some  Courts  have  shown  themselves  unwill- 
ing to  presume  against  the  passing  of  title,  merely  because  the  goods  were  to 
be  weighed  or  measured,  in  order  to  ascertain  the  price.  See  Sanger  v.  Water- 
bury.  116  New  York,  371. 

For  an  exhaustive  collection  of  the  American  cases  on  this  point,  see 
Benjamin  on  Sales,  7th  ed.  294-298. 
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No.  14.  —  TUENER  v.   THE  TRUSTEES  OF  THE  LIVER- 
POOL DOCKS. 

(ex.  oh.  1851.) 

No.  15.  — SHEPHERD  v.  HARRISON. 
(1869, 1871.) 

RULE. 

Wh^re  there  is  a  contract  for  sale  of  specific  goods,  or 
a  subsequent  appropriation  of  specific  goods  to  the  con- 
tract, the  seller  may,  by  the  terms  of  the  contract  or  ap- 
propriation, show  the  intention  to  transfer  the  property 
(as  well  as  the  right  of  possession)  conditionally ;  and  if 
he  does  so,  the  property  will  not,  nor  will  the  right  of  pos- 
session, pass  until  the  condition  is  fulfilled. 

Tamer  v.  The  Trustees  of  the  Liverpool  Docks. 

6  Exch.  543-570  (a.  c.  20  L.  J.  Ex.  393,  400). 

[This  case  will  be  found  reported  as  No.  6  of  "  Bill  of  Lading/* 
4  R.  C.  725.] 

J.  Shepherd  (Plaintiff  and  Appellant  in  H.  L.)  v.  T.  and  H.  Harrison 
(Defendants  and  Respondents  in  H.  L.). 

li.  R.  4  Q.  B.  196-208;  493-499;  L.  R.  5  H.  L.  116-134  (s.  c.  38  L.  J.  Q.  B.  105,  177  ; 

40  L.  J.  Q.  B.  148). 

Transfer  of  Property,  —  Invoice.  —  Bill  of  Lading.  [}^^] 

In  taking  a  bill  of  lading,  the  vendor  of  the  goods  who  ships  them  controls 
the  possession  of  the  captain,  and  makes  him  accountable  to  deliver  the  cargo 
according  to  its  terms.  It  is  the  symbol  of  property,  and  the  holder  of  it  re- 
tains the  property  in  himself.  It  is  not  inconsistent  with  a  statement  in  the 
invoice  that  the  goods  are  "  shipped  on  account  and  at  the  risk  "  of  the  con- 
Bi^ee.  The  jus  disponendi  is  still  reserved  to  the  shipper  through  the  medium 
of  the  bill  of  lading. 

The  burden  of  showing  the  existence  of  a  different  state  of  things  lies  on 
the  person  who  contradicts  what  would  be  the  ordinary  legal  conolnsiou  from 
the  transaction. 

Where  a  bill  of  lading,  and  a  bill  of  exchange  to  cover  the  goods  included 
in  the  bill  of  lading,  are  sent  in  a  letter  to  a  vendee  of  the  goods,  it  is  a  well 
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understood  rule  that  the  bill  of  exchange  must  be  accepted,  or  tlie  bill  of  lad- 
ing cannot  be  retained. 

Where  the  bill  of  exchange  is  not  accepted,  but  the  bill  of  lading  is  retained, 
the  bill  of  lading,  acquired  in  that  manner,  gives  no  right  of  property  to  the 
person  so  acquiring  it. 

S.,  who  was  in  good  credit  with  P.  &  N.  at  Brazil,  desired  them  to  purchase 
cotton  for  him.  Their  agent  in  England  was  G.  P.  They  did  purchase  the 
cotton,  and  sent  it,  the  invoice  describing  it  as  shipped  on  account  and  at  the 
risk  of  S.  The  invoice  and  two  bills  of  lading  were  enclosed  in  a  letter  to 
G.  P.,  who  forwarded  the  invoice  and  one  of  the  bills  of  lading,  together  with 
a  bill  of  exchange  for  the  pnce  of  the  cotton,  to  S.  in  a  letter  in  which  they 
said:  '*We  enclose  bill  of  lading,  &c.,  shipped  by  P.  &  N.  on  your  account. 
We  hand  also  the  draft  on  your  good  selves  for  costs  of  the  cotton,  to  which 
we  beg  your  protection."  S.  wrote  an  answer,  making  some  complaints  about 
the  quality  and  price  of  the  cotton,  and  after  referring  to  some  previous  trans- 
action, said  that  these  circumstances  stood  in  the  way  of  his  accepting  the 
bill.  lie  handed  over  the  bill  of  lading  to  his  brokers,  who  paid  the  freight, 
and  obtained  from  the  shipowners  a  delivery  order ;  but  before  the  cotton  was 
actually  delivered  to  the  brokers  of  S.,  G.  P.  interposed,  and  on  the  authority 
of  a  duplicate  bill  of  lading,  obtained  delivery  of  the  cotton  :  — 

Held,  that  the  property  in  the  cotton  bad  not,  under  these  circumstances, 
passed  to  S.,  but  remained  with  P.  &  N.,  whose  agent  was  lawfully  justified  in 
taking  possession  of  the  cotton. 

Declaration  for  the  conversion  of  200  bales  of  cotton.  Pleas : 
(1)  Not  guilty.     (2)  That  the  goods  were  not  the  plaintififs.     Issue 

thereon. 
[L.  E.  4  Q.  B.  196-208]       At  the  trial  before  Mellor,  J. ,  at  the 

Manchester  Spring  Assizes,  1868,  a  ver- 
dict was  entered  by  consent  for  the  plaintiflF  for  £1251  13s,  8d., 
subject  to  the  opinion  of  the  Court  upon  a  case  of  which  the  fol- 
lowing is  the  substance :  — 
[*  197]  *  The  plaintiff  is  a  cotton  and  general  merchant,  carry- 
ing on  business  at  Manchester  under  the  style  of  John 
Shepherd  &  Co. 

The  defendants  are  the  owners  of  the  screw-steamer  Olinda,  of 
Liverpool. 

Paton,  Nash,  &  Co.,  are  merchants  at  Pernambuco  in  the 
Brazils,  and  Geoi^e  Paton  &  Co. ,  who  carry  on  business  at  Liver- 
pool as  merchants,  are  the  Liverpool  correspondents  of  Paton, 
Nash,  &  Co. 

Before  April,  1866,  several  transactions  had  taken  place  between 
the  plaintiff  and  Paton,  Nash,  &  Co.  In  all  these  (except  upon 
one  occasion,  in  1865,  when  Paton,  Nash,  &  Co.,  purchased  cot- 
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ton  for  the  plaintifif)  Paton,  Nash,  &  Co.,  acted  as  agents  for  the 
sale  of  goods  consigned  to  them  by  the  plaintifif.  In  the  letter  of 
Paton,  Nash,  &  Co.,  to  the  plain tfif,  announcing  the  purchase  on 
his  account,  in  1865,  and  that  they  had  forwarded  the  cotton  by 
the  Spray,  they  said,  "  By  the  English  steamer  of  13th  prox.  we 
shall  send  bill  of  lading  and  value  on  you  for  cost "  And  George 
Paton  &  Co.,  afterwards  wrote  to  the  plaintiff:  "Herewith  we 
beg  to  hand  you  bill  lading  of  240  bags  cotton  per  Spray.  We 
presume  our  Pemambuco  friends  have  made  a  mistake  in  sending 
it  under  cover  to  us.  We  also  enclose  draft  on  your  good  selves 
for  £2072  9s.  6d.,  which  we  will  thank  you  to  return  with  the 
needful.  * 

In  April,  1866,  the  plaintifif  sent  to  Paton,  Nash,  &  Co.,  a  let- 
ter enclosing  an  order  to  buy  for  him,  not  exceeding  1 000  bales  of 
cotton,  firsts,  with  from  250  to  300  seconds,  or  a  proportionate 
less  quantity  of  each  at  a  certain  price.  This  order  was  not  exe- 
cuted by  them ;  and  on  the  7th  of  September,  1867,  the  plaintifif 
sent  another  order  for  the  same  amount  as  to  quantity  but  at  a  less 
price,  to  which  Paton,  Nash,  &  Co.  replied  on  the  28th  of  Sep- 
tember, 1867,  acknowledging  the  order,  and  adding  "  You  do  not 
mention  whether  part  of  the  order  is  to  go  against  your  funds 
lying  here,  but  we  suppose  you  intend  it  as  a  remittanca  *  Fur- 
ther correspondence  ensued,  the  plaintifif  reducing  his  limit  as  to 
price  owing  to  falls  in  the  market;  and  in  a  letter  of  the  25th 
of  October,  1867,  he  wrote,  "  Pray  don't  make  the  mistake  you 
did  before  about  our  funds  in  your  hands;  they  never  were  in- 
tended to  be  applied  to  pay  for  cotton  purchases  but  to  wait 
instructions. " 

*  On  the  5th  of  October,  1867,  747  bales  of  cotton  had  [*  198] 
been  purchased  by  Paton,  Nash,  &  Co. ,  on  account  of  the 
plaintifif,  and  they  wrote  on  that  day  saying  what  they  had  pur- 
chased, adding  *  On  reading  over  your  order  again,  we  are  im- 
pressed that  you  wish  us  to  draw  for  the  amount  of  invoice  and 
not  to  deduct  net  proceeds  in  our  hands,  and  we  therefore  shall 
value  upon  you  on  forwarding  bill  of  lading. "  They  also  wrote 
another  letter  to  the  plaintiff  the  same  day :  "  We  beg  now  to 
enclose  invoices  of  339  bales  cotton  per  Capella,  costing  £1616 
8s.  8d.,  and  208  ditto  by  La  Plata,  costing  £883  Is.  Id.  We 
have  drawn  upon  you,  as  per  note  at  foot,  for  the  sum  to  which 
we  beg  your  protection.     We  are  afraid  the  Capella  will  not  be 


352  SALE  OF  GOODS. 


Vo.  16.  —  ahaphflird  ▼.  Harriioa,  L.  IL  4  Q.  B.  19S,  198. 

able  to  take  the  other  200  bales,  therefore  it  will  be  as  well  to 
insure  per  steamer  or  sailing  vessel.  Note  of  drafts.  No.  926, 
favour  of  Messrs.  G.  Paton  &  Co.,  £1616  8s.  8d.  ;  No.  927,  do., 
£883  75.  Id,  The  bills  lading  will  be  handed  to  you  by  Messrs. 
G.  Paton  &  Co. " 

The  invoices  were  made  out  "  on  account  and  risk  of  Messrs. 
John  Shepherd  &  Co.  *  These  two  lots  were  duly  received  by  the 
plaintiff,  under  bills  of  lading,  which  were  forwarded  by  Paton, 
Nash,  &  Ca,  to  G.  Paton  &  Co.,  and  by  them  to  the  plaintiff, 
together  with  the  two  bills  of  exchange,  with  a  letter  saying: 
"We  also  enclose  bills  for  £1616  8a.  8d,  and  £883  7s.  Id.  respec- 
tively, to  which  please  do  the  needful,  and  return  to  us  in  course. " 
The  plaintiflF  accepted  the  bills,  and  returned  them  to  G.  Paton  & 
Co.,  in  a  letter  of  the  18th  of  November,  1867,  saying,  as  to  one 
of  the  lots,  "  with  the  reservation  as  to  the  mediums  and  seconds 
not  being  bought  according  to  our  instructions.  In  case,  there- 
fore, of  any  loss  arising  from  the  sale  of  these,  we  must  claim 
against  you.  *  A  long  correspondence  ensued  between  the  plain- 
tiflF and  G.  Paton  &  Co.  as  to  whether  or  not  the  plaintiflf's  order 
had  been  complied  with.  The  plaintifiT  paid  the  two  bills  at 
maturity. 

The  remaining  200  bales  purchased  by  Paton,  Nash,  &  Co.,  were 
shipped  by  them  in  defendant's  screw-steamer,  the  Olinda,  and 
they  wrote  to  the  plaintiff  on  the  12th  of  November,  1867: 
"  Enclosed  please  find  invoice  and  bill  of  lading  of  200  bales 
cotton,  shipped  per  Olinda,  S.S.,  costing  £861  2s.  Id.  at  21  J,  Es. 
9725.696,  and  which  we  hope  may  prove  correct  and 
[*  199]  satisfactory.  We  *  have  advanced  the  captain  of  the 
Capclla  £55  6s.  6rf.  as  per  receipt  enclosed,  to  be  deducted 
from  the  freight  on  your  cotton,  and  on  which  you  have  5  per  cent 
commission,  and  insurance  £2  15s.  M.  to  cover  the  advance.  We 
have,  therefore,  drawn  upon  you  for  £916  9s.  Irf.,  draft  No.  935, 
favour  of  Geo.  Paton  &  Ca ,  to  which  we  beg  your  protection.  * 

The  sum  of  £916  9s.  Irf.  was  arrived  at  by  adding  to  £861  2s. 
7f/,  (the  price  of  tlie  200  bales),  £55  6s.  6d.,  which  had  been 
advanced  by  Paton,  Nash,  &  Ca,  to  the  captain  of  the  Capella, 
and  tlie  plaintiff,  when  the  cotton,  ex  Capella,  was  delivered  to 
him,  paid  the  freight,  less  £55  6s.  6d. 

The  above  letter  and  the  invoice  were  forwarded  by  Paton, 
Nash,  &  Ca,   from  Pemambuco  direct  to  the  plaintiff.      The 
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invoice  was  headed  "  Invoice  of  200  bales  of  cotton  shipped  per 
Olinda,  S.  S. ,  for  Liverpool,  on  account  and  risk  of  Messrs.  John 
Shepherd  &  Co. "  The  bill  of  exchange  and  bill  of  lading  men- 
tioned in  the  letter  were  forwarded  by  Faton,  Nash,  &  Co. ,  not  to 
the  plain tifif,  but  to  G.  Paton  &  Co.,  who  sent  them  forward  to 
the  plaintiff  on  the  arrival  of  the  Olinda  at  Liverpool  on  the  5th 
of  December,  1867,  in  the  following  letter  of  that  date :  "  Our 
Pemambuco  letters  to  12th  ult.  are  just  to  hand,  and  we  beg  to 
enclose  bill  of  lading  for  200  bales  cotton  shipped  by  Messrs. 
Paton,  Nash,  &  Co.,  per  Olinda,  S.S.,  on  your  account  We 
hand  also  their  draft  on  your  good  selves  for  cost  of  the  cotton, 
to  which  we  beg  your  protection  (£916  9s.  Id.),  " 

The  bill  of  lading  was  "  Shipped  on  board  the  Olinda,  &c. ,  by 
Paton,  Nash,  &  Co.,  200  bags,  containing  920  arrobas,  and  4  lbs. 
net  weight  of  cotton  .  .  .  unto  order,  or  to  his  or  their  assigns, 
he  or  they  paying  freight  on  delivery  in  cash,  without  deduction, 
at  the  rate  of  |rf.  sterling  per  lb.  net  weight, "  and  was  indorsed 
"Pemambuco,  13th  November,  1867.     Paton,  Nash,  &  Co." 

The  plaintiff  replied  to  G.  Paton  &  Co.'s  letter  as  follows :  **  6th 
December,  1867.  Your  favour  of  yesterday  is  received,  with 
enclosures.  On  reference  to  invoices  and  bills  of  exchange  which 
we  have  accepted,  we  find  that  they  have  been  drawn  in  excess  of 
price  mentioned  in  order;  there  is  also  a  quantity  styled  '  medi- 
ums* that  we  did  not  order  at  all ! !  These,  with  the  hos- 
tile position  you  *  have  taken  with  regard  to  the  208  bales  [*  200] 
ex  La  Plata,  stand  in  the  way  of  our  accepting  the  bill  of 
exchange  now  enclosed.  We  shall  place  the  200  bales  ex  Olinda 
in  another  broker's  hands,  and  as  soon  as  we  learn,  we  shall 
inform  you  their  opinion  of  them. " 

The  plaintiff  accordingly  retained  the  bill  of  lading,  and 
returned  the  bill  of  exchange  unaccepted;  and  it  was  thereupon 
protested  by  G.   Paton  &  Co. 

The  plaintiff  forwarded  the  bill  of  lading  for  the  200  bales  ex 
Olinda  to  his  Liverpool  brokers,  Eason,  Barry,  &  Co.,  with  in- 
structions to  pay  the  freight  and  obtain  the  cotton.  They  accord- 
ingly presented  the  bill  of  lading,  paid  £90,  the  approximate 
freight  of  the  200  bales,  and  obtained  the  defendants'  signature 
to  a  delivery  order  on  the  master  porter  on  the  9th  of  December, 
1867.  At  this  time  the  defendants  knew  nothing  of  the  above 
circumstances  under  which  the  plaintiff  held  the  bill  of  lading ; 
VOL.  XXIII.— 23 
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but  G.  Faton  &  Co.  having  made  a  communication  to  the  defend- 
ants, and  demanded  possession  of  the  cotton  under  a  duplicate  bill 
of  lading  which  they  held,  and  having  indemnified  the  defendants, 
they  refused,  on  the  10th  of  December,  to  deliver  the  cotton  to 
Eason,  Barry,  &  Co.,  saying  they  should  deliver  to  G.  Paton  &  Co. 

From  the  time  the  order  for  the  1000  bales  was  given  up  to  the 
time  of  the  commencement  of  this  action,  Paton,  Nash,  &  Co.  had 
in  their  hands  at  Pemambuco  money  and  goods  of  the  plaintifif  to 
the  amount  of  £3000  or  thereabouts. 

It  was  agreed  that  the  Court  should  have  power  to  draw  any 
inferences  of  fact  which  a  jury  might  draw. 

The  question  for  the  Court  was,  whether  the  plaintifif  is  entitled 
to  recover  in  this  action  or  not 

Quain,  Q.  C.  (Jordan  with  him),  for  the  plaintifif.  — The  ques- 
tion is  whether,  looking  at  the  correspondence  and  the  facts,  the 
property  in  the  cotton  passed  to  the  plaintifif,  or  whether  it  was  a 
condition  precedent  that  he  should  accept  the  bill  of  exchange  for 
the  amount.  If  the  former,  the  plaintifif  is  entitled  to  recover;  if 
the  latter,  the  defendants,  the  shipowners,  were  justified  in  refus- 
ing to  let  the  plaintifif  have  the  cotton,  and  in  handing  it  over  to 
the  agents  of  Paton,  Nash,  &  Co. ,  under  the  duplicate  bill  of  lad- 
ing. No  doubt  the  bill  of  lading  makes  the  cotton  deliv- 
[•  201]  erable  to  consignors'  *  order,  and  that  circumstance  was 
relied  on  in  the  judgment  in  Turner  v.  Liverpool  Docks 
Trustees,  6  Ex.  543,  20  L  J.  Ex.  393,  as  showing  the  intention 
that  the  property  should  not  pass  at  once  to  the  consignees ;  but 
the  circumstances  of  that  case  dififer  materially  from  the  present ; 
there  the  bill  of  exchange  was  discounted  or  sold  by  the  con- 
signors, and  the  bill  of  lading  specially  indorsed  was  handed  to 
the  purchasers  as  a  security ;  in  the  present  case  the  bill  of  lading 
was  indorsed  in  blank  at  Pemambuco,  and  sent  with  the  bill  of 
exchange  to  the  agents  of  the  consignors,  and  by  them  handed  over 
to  the  plaintifif;  the  passage  in  the  letter  of  the  agents  in  1865, 
shows  that  this  was  a  mistake,  and  the  transaction,  therefore,  was 
precisely  the  same  as  if  the  bill  of  exchange  and  bill  of  lading  had 
been  sent  direct  to  the  plaintifif.  There  was  the  greatest  confi- 
dence evidently  reposed  in  the  plaintifif  by  both  Paton,  Nash,  & 
Co.,  and  their  agents;  and  it  is  only  in  time  of  peril  and  sus- 
picion that  the  practice  obtains  of  attaching  the  bill  of  exchange 
to  the  bill  of  lading,  and  making  the  acceptance  or  even  payment  of 
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the  one  a  condition  precedent  to  the  delivery  of  the  other :  see  per 
Crompton,  J.,  in  GurTiey  v.  Behrend,  3  £.  &  B.  at  pp.  630,  631; 
but  then  this  intention  is  shown,  as  Lord  Campbell  poiots  out, 
by  attaching  the  two  documents.  In  WUmshurst  v.  Bowker,  7 
M.  &  6.  882,  the  facts  were  very  similar  to  the  present,  and  the 
Court  of  Exchequer  Chamber  unanimously  reversed  a  considered 
judgment  of  the  Common  Pleas,  and  held  that  by  the  delivery  of 
goods  by  the  vendor  to  the  master  of  a  vessel  for  account  and  at 
the  risk  of  the  vendee  (as  in  the  present  case),  and  by  the  trans- 
mission of  the  indorsed  bill  of  lading  with  the  bill  of  exchange  to 
the  vendee,  the  property  at  once  passed  to  the  vendee,  and  the 
acceptance  of  the  bill  of  exchange  was  only  a  condition  subse- 
quent, making  the  default  of  acceptance  only  a  breach  of  contract 

[Hannen,  J.  —Moakes  v.  Nicohon,  19  C.  B.  (N.  S.)  290,  34 
L.  J.  C.  P.  273,  shows  it  is  a  question  of  intention.] 

No  doubt;  and  Kerj  v.  Cotesworth,  7  Ex  595,  22  L.  J.  Ex.  4, 
shows  that  the  inference  to  be  drawn  is  that  the  acceptance  of  the 
bill  of  exchange  was  not  a  condition  precedent 

•  Holker,  Q.  C,  for  the  defendants.  —The  question  is,  ['202] 
what  was  the  intention  of  Paton,  Nash,  &  Co.,  as  evi- 
denced by  what  they  did  and  wrote.  In  all  the  cases  in  which 
the  property  has  been  held  to  pass  without  the  acceptance  of  the 
bill  of  exchange,  the  bill  of  lading  has  been  indorsed  to  and  sent 
direct  to  the  purchasers;  see  Maclachlan  on  Shipping,  p.  343. 
Here  the  bill  of  lading  was  indorsed  in  blank,  and  sent  to  the 
agents  not  of  the  plaintiff  but  of  Paton,  Nash,  &  Co.  Brandt  v. 
Bowlhy,  2  B.  &  Ad.  932,  is  undistinguishable  from  the  present 
case.  Wait  v.  Baker,  2  Ex.  1,  17  L.  J.  Ex.  307,  Van  Casteel  v. 
Booker,  2  Ex.  691,  IJj  L.  J.  Ex.  9,  and  Jenkyns  v.  Brown,  14  Q. 
B,  496,  502,  19  L.  J.  Q.  B.  286,  288,  are  also  in  point  for  the 
defendants.  In  the  last  case  the  Court  say  that  the  taking  of  a 
bill  of  lading  deliverable  to  the  shipper's  own  order  is  nearly 
conclusive  evidence  that  the  property  was  not  intended  to  pass. 
Stress  has  been  laid  on  the  invoice  being  made  out  on  account  and 
at  the  risk  of  the  plaintiff;  but  that  fact  existed  in  Turner  v. 
Liverpool  Docks  Trustees,  and  was  held  immaterial  to  affect  the 
question.  That  case  is  even  stronger  than  the  present,  as  the 
delivery  there  was  on  board  the  vendees'  own  ship.  But  the  fact 
of  the  bill  of  lading  being  made  to  vendors'  order  was  held  to 
show  almost  conclusively  the  intention  not  to  part  with  the  jiLS 
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disponendi,  Ellershaw  v.  Magniac,  6  Ex.  570  n. ,  is  to  the  same 
efifect;  so  also  is  Sheridan  v.  New  Qtiay  Company,  4  C.  B.  (N.  S.) 
618,  28  L  J.  C.  P.  58. 

Quain,  Q.  C,  in  reply.  —  The  material  fact  has  been  overlooked 
that  during  the  whole  of  the  transaction,  Paton,  Nash,  &  Co. ,  had 
in  their  hands  goods  or  money  of  the  plaintiff  to  the  extent  of 
£3000.     Brandt  v.   Bowlby  is  distinguishable;  there  the  bill  of 

lading  sent  to  the  purchaser  had  not  been  indorsed.  In 
[*  203]    Wait  *  V.  Baker,  and  Jenkyns  v.  Brown,  the  indorsed  bill 

of  lading  had  been  handed  to  third  persons  as  a  security 
for  the  payment  of  the  bills  of  exchange ;  and  in  all  the  other  cases 
cited  for  the  defendants,  the  bills  of  lading  had  been  so  dealt  with 
by  the  vendors. 

CocKBURN,  Ch.  J.  —  I  am  of  opinion  that  our  judgment  must  be 
for  the  defendants.  I  agree  that,  in  one  point  of  view  in  which 
the  case  can  be  looked  at,  the  question  is  one  of  intention,  viz., 
what  was  the  intention  of  Paton  &  Co. ,  of  Pemambuco,  in  send- 
ing over  this  bill  of  lading  ?  I  agree  that  this  is  a  matter  as  to 
which  we,  having  power  to  draw  inferences  of  fact,  must  make 
up  our  minds  upon,  and  decide,  but  I  think  we  cannot  decide  it 
independently  of  the  authorities  to  which  our  attention  has  been 
called.  I  think  those  authorities  are  conclusive  as  to  the  infer- 
ence which  we  ought  to  draw,  independently  of  what  may  be  my 
own  opinion  as  to  the  inference  to  be  drawn  from  the  facts  we 
have  before  us. 

Cases  were  cited  by  Mr.  Quain  with  a  view  of  pointing  out  the 
inference  we  ought  to  draw  in  an  opposite  conclusion  to  that 
which  I  feel  myself  compelled  to  draw.  Those  cases  are  certainly 
very  strong  indeed,  and  conclusive  to  show,  supposing  the  con- 
signor of  goods  sends  them  to  this  country  accompanied  by  bills 
of  lading  and  bills  of  exchange  which  are  to  be  accepted  by  the 
consignee  of  the  goods  as  the  consideration  for  the  consignment, 
that  where  the  consignor  sends  those  documents  direct  to  the  con- 
signee that  ought  to  lead  to  the  inference,  and  only  properly  lead 
to  the  inference,  that  he  intended  the  consignee  should  have  at 
once  the  disposal  of  the  property  and  possession  of  the  goods  con- 
signed, leaving  to  him,  as  a  matter  simply  of  obligation  under  the 
contract,  to  return  the  bills  of  exchange  accepted,  not  as  a  condi- 
tion precedent  tu  the  property  vesting,  but  simply  as  a  matter  of 
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contract  But,  on  the  other  hand,  the  authorities  are  equally 
good,  to  my  mind,  to  show,  where  the  consignor  sends  the  bill  of 
lading  to  an  agent  in  this  country  to  be  by  him  handed  over  to 
the  consignee,  and  accompanies  that  with  bills  of  exchange  to  be 
accepted  by  the  consignee,  that  that  indicates  a  different  inten- 
tion, viz.,  that  the' handing  over  the  bill  of  lading  and  the 
*  acceptance  of  the  bill  or  bills  of  exchange  should  be  con-  [*  20-t] 
current  parts  of  one  and  the  same  transaction. 

The  case  of  Brandt  v.  Bowlby,  2  B.  &  Ad.  932,  to  which  our 
attention  was  called  by  Mr.  Holker,  appears  to  me  to  be  conclu- 
sive of  the  present  case.  That  case  has  not  the  additional  circum- 
stances which  Mr.  Quain  referred  to  as  being  the  reason  of  the 
decision  in  the  case  of  Turner  v.  Liverpool  Docks  Trustees,  6  Ex. 
543,  20  L.  J.  Ex.  393,  and  the  other  cases  cited  by  Mr.  Holker. 
There  is  no  such  circumstance  in  the  case  of  Brandt  v.  Bowlhy,  as 
the  parting  with  the  bills  of  exchange  and  bills  of  lading,  and 
handing  them  to  the  transferee  of  those  bills.  All  that  happened 
in  that  case  was  this,  —  The  consignor  of  the  goods  sends  to  the 
consignee,  with  the  usual  invoice,  an  unindorsed  bill  of  lading. 
He  sends  an  indorsed  bill  of  lading,  as  in  the  present  case,  to  his 
agent,  accompanied  by  the  bill  of  exchange,  to  be  by  the  agent 
presented  to  the  consignee  for  acceptance,  the  bill  of  lading  to  be 
delivered  to  the  consignee  at  the  same  time.  Now,  that  was  con- 
sidered as  conclusive  to  show  that  the  consignor  did  not  intend 
that  the  property  should  vest  at  once  in  the  consignee,  but  only 
npon  the  condition  of  the  acceptance  of  the  bill  of  exchange  being 
accomplished.  It  is  true  that  in  that  case  there  was  the  addi- 
tional circumstance,  which  was  relied  on  as  by  no  means  an  im- 
material one  to  distinguish  that  case  from  this,  that  an  unindorsed 
bill  of  lading  was  sent  to  the  consignee.  Here  we  have  as  a  fact, 
not  an  unindorsed  bill  of  lading  sent  to  the  consignee,  but  no  bill 
of  lading  at  all  sent.  I  see  no  difference  in  principle  between 
sending  a  bill  of  lading  which,  not  being  indorsed,  is  inoperative 
and  amounts  to  nothing,  and  not  sending  a  bill  of  lading  at  all. 
The  case  of  Brandt  v.  Bowlby  therefore  seems  to  be  on  all-fours 
with  the  present,  and  conclusive  of  it  I  think  also,  as  to  the 
other  cases  cited  by  Mr.  Holker,  the  additional  circumstance  of 
the  bills  of  exchange  drawn  on  the  consignee  having  been  made 
over  to  a  third  party  for  consideration  makes  no  difference.  All 
that  can  be  said  is,  that  a  consignor  who  sends  a  cargo  to  England, 
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and  draws  bills  of  exchange  on  his  consignee,  and  who  makes  over 
his  right  to  a  third  party,  had  a  right  to  retain  the  bill  of  lading 
until  the  bill  of  exchange  has  been  accepted ;  and,  until 
[*  205]  the  bill  is  accepted,  it  would  be  the  duty  of  *  the  third 
party  not  to  hand  over  the  bill  of  lading,  because  the 
indorsement  of  the  bill  of  exchange  and  the  handing  of  the  bill 
of  lading  to  him  is  putting  the  third  party  in  the  place  of  the 
original  party,  the  consignor.  I  think,  therefore,  we  are  con- 
cluded by  those  cases. 

How  those  cases  would  have  been  decided,  if  presented  in  a 
form  which  occurred  to  my  mind  more  than  once,  is  another 
thing;  but  it  will  be  obvious  that,  to  do  justice  between  the 
parties,  it  was  right  that  the  bills  of  exchange  not  having 
been  accepted  by  the  party  to  whom  the  goods  were  consigned, 
the  consignor  should  not  be  prejudiced  by  having  the  bill  of  lad- 
ing operate  to  transfer  the  property  for  which  he  has  not  got 
any  consideration  or  equivalent  Those  decisions  did  justice 
between  the  parties  under  the  circumstances  which  presented 
themselvea 

The  question  might  have  been  presented  in  another  form.  If  it 
is  true  that  until  the  bills  of  exchange  are  accepted  as  the  consid- 
eration for  handing  over  the  bills  of  lading,  the  property  does  not 
pass,  I  am  very  much  afraid,  if  the  property  perished,  it  would  be 
very  questionable  whether  the  consignor,  who  has  bought  the  goods 
upon  the  order  of  his  principal,  and  who  has  paid  his  money  for 
them,  might  not  be  unable  to  recover  the  money.  I  confess  I 
should  prefer  to  put  the  case  upon  a  different  ground,  which  would 
be  equally  favourable  to  the  defendants  here,  and  which  seems  to 
me  to  secure  the  rights  of  all  parties  more  effectually.  That  con- 
sideration is  an  additional  reason  in  my  mind  for  deciding  this 
case  in  favour  of  the  defendants.  The  consignor  is  acting  in  the 
foreign  country  as  the  agent,  buying  goods  for  a  principal  here,  not 
as  the  purchaser  of  goods  who  sells  on  his  own  account  to  a  con- 
signee in  this  country.  Upon  the  agent  buying  them  he  at  once 
ships  the  goods  on  account  of  and  risk  of  his  principal  here ;  and 
he  calls  u}X)n  tliat  principal  to  insure  the  goods.  And  it  strikes 
me,  as  a  possible  view  of  the  case,  that  it  may  be  well  contended 
that  the  property  in  the  goods  would  at  once  pass  to  the  consignee ; 
but  then,  inasmuch  as  the  agent  has  paid  the  money  by  means  of 
which  the  goods  have  been  obtained  for  the  principal,  the  case 
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might  be  treated  as  altogether  analogous  to  the  case  of  seller 
and  buyer;  and  as  the  seller  of  goods  has  a  lien  upon  them  for 
the  price  until  he  is  paid,  so  the  agent,  laying  out 
•  his  money  on  the  goods  for  his  principal,  ought  by  anal-  [•  206] 
ogy  to  have  a  lien  upon  the  goods  until  he  has  been  repaid 
the  money  which  he  has  laid  out  in  the  purchase  of  them.  Apply 
that  to  the  present  facts,  Paton  &  Co. ,  at  Pemambuco,  having,  as 
the  agents  of  the  plaintiff,  purchased  goods  for  him,  and  laid  out 
their  money  for  him,  although  the  property  in  these  goods  may 
pass  to  the  principal,  are  entitled  to  hold  possession  of  those  goods 
against  him,  until  they  have  been  recouped  the  amount  which 
they  have  laid  out  in  order  to  acquire  those  goods  for  him.  It 
is  the  same  thing  if,  instead  of  taking  the  price  of  the  goods  in 
money,  they  agree  to  take  bills  of  exchange,  because  they  would 
equally  be  entitled  to  have  a  lien  upon  the  goods  until  they  are 
satisfied  either  in  the  shape  of  money  or  negotiable  bills  of  ex- 
change. In  that  point  of  view  the  defendants  would  be  entitled 
to  say  to  the  plaintiff,  "  Although  the  property  in  these  goods  has 
passed  to  you,  the  persons  who  bought  these  goods  for  you  and 
laid  out  their  money  in  the  purchase  of  them,  are  entitled  to  hold 
possession  of  the  goods  as  against  the  right  which  otherwise  would 
attach  to  the  property,  and  as  against  you  they  are  entitled  to  be 
recouped  the  money  which  they  have  laid  out,  before  the  goods  are 
handed  over  to  you.  *  We  are  not  driven  to  look  at  the  case  in 
the  present  instance  as  a  case  of  a  lien  by  which  the  parties  are 
entitled  to  retain  possession  of  the  goods  until  they  are  paid  the 
amount  which  they  have  laid  out,  for  I  think  the  case  is  con- 
cluded by  the  authorities  cited  on  the  part  of  the  defendants 
by  Mr.  Holker,  and  therefore  our  judgment  will  be  for  the 
defendants. 

Mellor,  J.  —  T  am  of  the  same  opinion.  It  appears  with  refer- 
ence to  the  interest  of  Paton  &  Co. ,  of  Pemambuco,  in  these  goods, 
that  the  substance  of  the  transaction  was  this,  although  they  pur- 
chased them  on  account  of  a  principal  at  Manchester,  yet  still 
from  the  very  nature  of  the  things,  they,  having  found  the  money, 
must  be  taken  to  be  buying  for  him  on  a  condition  or  promise  on 
his  part  of  furnishing  them  with  funds,  that  is  to  say,  by  accept- 
ing bills  of  exchange  for  the  money  which  they  had  advanced  on 
his  account     The  case  may  very  shortly  be  disposed  of  on  the 
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ground  that  there  are  one  or  two  facts  which  appear  to  me  accord- 
ing to  the  decision  in  the  case  of  Turner  v.  Liverpool 
[•  207]  *  Docbi  Trustees,  6  Ex.  543,  20  L  J.  Ex.  393  (4  R  C. 
725),  to  be  conclusive.  One  is  the  form  of  the  bill  of 
lading  which  is  made  to  the  consignors  or  their  order,  and  it  is 
indorsed  in  blank  and  sent  to  their  agents,  which  is  strong  to 
show  that  they  certainly  did  not  intend  it  to  be  handed  over  to 
the  Messrs.  Shepherd,  of  Manchester,  without  the  bill  being 
accepted  which  they  sent  with  it  I  cannot  find  out  any  reason 
why  they  should  send  the  bill  of  lading  so  indorsed  accompanied 
by  the  draft  unless  it  was  that  they  might  have  the  bill  of 
exchange  accepted  at  the  time  when  the  bill  of  lading  was  handed 
over.  This  appears  to  me,  according  to  the  judgment  delivered 
by  Pattesok,  J. ,  in  Turner  v.  Liverpool  Docks  Tnistecs,  6  Ex.  at 
p.  567,  20  L.  J.  Ex.  at  pp.  399,  400,  to  be  a  governing  fact; 
against  which  it  appears  to  me  there  is  nothing  in  the  case  to 
outweigh  It.  Although  in  some  of  the  cases  cited  there  were 
additional  facts  which  might  afford  additional  evidence  of  inten- 
tion on  the  part  of  the  consignors,  yet  the  absence  of  these  facts 
do  not  appear  to  me  at  all  to  aflect  the  ground  on  which  our  judg- 
ment ought  to  proceed.  The  above  facts  appear  pregnant  in  them- 
selves, and  I  can  come  to  no  other  conclusion  than  that  it  was 
the  intention  of  the  consignors  in  sending  the  bill  of  lading  so 
indorsed  accompanied  by  the  bill  of  exchange  to  their  agents  to 
retain  the  right  of  property  until  the  bill  was  accepted.  Then  all 
that  the  agents  do  is  this.  On  receiving  the  bill  of  lading  and 
the  draft  they  send  them  at  once  to  Mr.  Shepherd,  accompanied 
by  this  letter :  "  Our  Pernambuco  letters  to  the  12th  ult  are  to 
hand,  and  we  beg  to  enclose  bill  of  lading  of  200  bales  of  cotton 
shipped  by  Paton,  Nash,  &  Co. ,  on  your  account  We  hand  also 
their  draft  on  your  —  good  —  selves  for  cost  of  cotton  to  which  we 
beg  your  protection."  Now,  I  think  the  fair  inference  is  this, 
that  these  gentlemen  had  great  confidence  in  the  plaintifiF,  and 
they  therefore  do  not  say,  "  Accept  the  draft,  and  then  you  shall 
have  the  bill  of  lading,"  but  *  We  send  the  draft  for  your  accept- 
ance, together  with  the  bill  of  lading."  I  think  the  meaning  of 
that  is,  "  We  send  you  the  bill  of  lading,  relying  that  you  will 
accept  the  draft"  I  think  when  the  plaintiff  did  not  accept  the 
draft,  the  agents  were  justified  in  what  they  did  in  preventing  the 
delivering  the  cotton  to  the  plaintifif's  agents  in  Liverpool;  and 
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that  the  *  defendants  were  justified  in  obeying  the  orders  [*  208] 
of  Paton  &  Co.  's  agents. 

Hannen,  J.,  concurred. 

Hayes,  J.  —  I  am  entirely  of  the  same  opinion.  It  would  make 
no  difference  whether  this  were  the  case  of  principal  and  agent,  or 
buyer  and  a  seller.  There  is  no  doubt  that  if  it  were  the  case  of 
an  unpaid  vendor  he  would  want  the  money,  and  that  circum"^- 
stance  would  be  clear  proof  to  show  he  did  not  intend  to  part  with 
the  goods  until  he  took  money  or  security  for  it  Here  the  agents 
in  this  country  did  not  insist  on  having  the  bill  accepted  before 
handing  over  the  bill  of  lading,  because  they  knew  the  parties 
were  respectable.  When  a  person  parts,  or  is  about  to  part  with 
his  goods,  he  expects  to  get  a  consideration  for  them;  and  that 
being  so,  in  this  case  instead  of  sending  the  bill  of  lading  to  the 
person  to  whom  they  send  the  invoice,  Paton  &  Co.  send  the  in- 
voice to  the  person  for  whom  they  have  bought,  and  they  send 
the  bill  of  lading  to  their  own  agents  with  the  bill  of  exchange. 
What  is  that  for  ?  Why,  to  keep  control  over  the  property  until 
the  transaction  is  closed  by  the  bill  of  exchange  being  accepted, 
and  the  bill  of  lading  handed  over  in  return.  If  the  plaintiff  had 
gone  to  the  Liverpool  house  and  said,  **  I  do  not  mean  to  accept 
this  bill.  I  do  not  think  your  principals  have  bought  the  goods 
according  to  my  order,  but  I  will  trouble  you  to  give  me  the  bill 
of  lading, "  nobody  can  doubt  that  the  answer  would  have  been, 
**  We  cannot  let  you  have  it "  Does  not  this  show  what  really 
was  the  intention?  It  seems  to  me,  therefore,  that  as  soon  as 
Paton  &  Co.'s  agents  found  the  bill  of  exchange  was  not  to  be 
accepted,  they  acted  properly  in  issuing  the  duplicate  bill  of  lad- 
ing which  they  had  kept  in  hand,  and  so  obtaining  possession  of 
the  goods. 

The  effect  of  the  transaction  appears  to  me  very  clear;  and 
Turner  v.  Liverpool  Docks  Trustees  (4  R  C.  725),  and  the  other 
cases  referred  to,  are  authorities  that  judgment  ought  to  be  for 
the  defendants.  Judgment  for  the  defendants, 

IN  THE  EXCHEQUER  CHAMBER. 

Error  having  been  brought  from  the  [L.  R  4  Q.  B.  493-499] 
above  judgment  of  the  Court  of  Queen's 
Bench :  — 
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Jordan  (with  him  Quain,  Q.  G),  '^  ^^  plaintiff,  in 

[*494]  addition  to  the  cases  cited  in  the  Court  below,  *  cited 
Walley  v.  Montgomery,  3  East,  585  (7  R  R  526) ;  Joyce 
V.  Swann,  17  C.  B.  (N.  S.)  84;  Dracachi  v.  Anglo-Egyptian 
Navigation  Company y  K  R  3  C.  P.  190;  and  Coxe  v.  Harden,  4 
East,  211  (7  R  R  570);  and  he  relied  especially  on  the  last  case, 
as  undistinguishable  from  the  present  There  the  consignor  of 
goods  abroad,  on  receipt  of  orders  from  correspondents  in  this 
country,  shipped  goods  on  account  and  at  the  risk  of  the  con- 
signees, and  took  bills  of  lading  making  the  goods  deliverable  to 
the  consignors*  own  order,  and  transmitted  one  of  the  bills,  unin- 
dorsed, with  the  invoice,  to  the  consignees,  in  a  letter  informing 
them  that  he  had  drawn  upon  them  for  the  amount,  which  he 
doubted  not  would  meet  due  honour  and  close  the  account  The 
consignor  also  sent  another  bill  of  lading,  indorsed,  to  his  own 
agent  And  it  was  held  that  upon  the  shipment  on  account  and 
at  the  risk  of  the  consignees,  the  property  vested  in  them,  subject 
only  to  be  devested  by  the  consignor  stopping  the  goods  in  tran- 
situ. He  also  contended  that,  at  all  events,  the  plaintiff  was 
entitled  to  retain  the  bill  of  lading  and  return  the  bill  of  exchange 
unaccepted,  inasmuch  as  it  was  drawn  for  a  price  beyond  the  limit 
given  by  the  plaintiff,  and  also  for  a  sum  in  excess  of  what  was 
due  for  the  particular  cotton. 

Holker,  Q.  C.   (with  him  Gully),  for  the  defendants,  was  not 
called  upon. 

Kelly,  C.  B.  —  The  case  has  been  veiy  ably  argued  by  the 
counsel  for  the  plaintiff,  and  if  any  doubt  could  have  been  raised 
in  my  mind  it  must  have  been  suggested  by  that  argument,  but  on 
looking  at  the  whole  case  I  have  no  doubt  in  the  matter.  The  real 
questions  are  rather  questions  of  fact  than  of  law ;  but  we  have  the 
assistance  of  many  decided  cases,  and  of  what  has  fallen  from 
learned  Judges,  to  guide  us  as  to  the  conclusion  to  be  arrived  at, 
and  as  to  the  inferences  to  be  drawn  from  the  facts  disclosed.  The 
circumstances  of  the  case  are  somewhat  different  from  those  of  any 
case  hitherto  before  the  Courts.  [The  Lord  Chief  Baron  went 
through  the  facts.]  The  first  question  is,  whether  the  plaintiff 
had  a  right  to  refuse  acceptance  of  the  bill  of  exchange  and  yet 
nnain  the  bill  of  lading,  and  obtain  possession  of  the 
[•495]  gooils  from  the  defendants,  *the  shipowners.     In  other 
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words,  whether  the  property  in  the  cotton  had  actually  vested 
in  the  plaintiflf,  who  was  consignee,  so  as  to  entitle  him  to  keep 
the  bill  of  lading  and  refuse  acceptance  of  the  draft,  subject  to 
a  cross  action  by  the  consignors,  or  whether  the  plaintiff  was 
bound  in  law,  according  to  the  contract  actual  or  implied  by  law, 
to  accept  the  draft  as  a  condition  to  his  being  entitled  to  keep  the 
bill  of  lading.  The  contract  between  the  parties  was  not  reduced 
to  writing,  and  the  question,  therefore,  depends  entirely  on  the 
correspondence  set  out  in  the  case,  and  the  acts  shown  to  have 
been  done;  and  we  must  infer  what  were  the  respective  rights 
and  duties  of  the  parties  from  this  correspondence  and  these  acts. 
The  letter  from  Paton,  Nash,  &  Co.,  of  the  12th  of  November, 
1867,  is  the  first  letter  having  an  immediate  bearing  on  the  ques- 
tion {ante,  p.  352).  This  letter,  enclosing  an  invoice  (by  which 
it  was  stated  that  the  cotton  was  shipped  on  account  and  at  the 
risk  of  the  plaintiff),  did  not  contain  a  bill  of  lading,  although 
we  find  in  the  letter  the  expression,  *  Enclosed,  please  find  invoice 
and  bill  of  lading  of  200  bales  of  cotton,  per  Olinda. "  The  con- 
signors had  however  obtained  bills  of  lading  from  the  captain 
making  the  cotton  deliverable  to  their  order  or  assigns,  and  they 
indorsed  the  bills  of  lading,  and  they  forwarded  them,  not  direct 
to  the  plaintiff,  but  sent  them  with  the  bill  of  exchange  in  a  let- 
ter to  their  own  agents  at  Liverpool;  but  what  directions  this 
letter  contained  we  are  not  informed ;  we  only  know  that  the  con- 
signors did  transmit  the  bill  of  lading  to  their  agents. 

Here,  then,  was  a  purchase  of  cotton  on  account  of  the  plaintiff, 
and  a  consignment  of  cotton  to  the  plaintiff,  with  invoices  made 
out  in  his  name,  and  further,  "  on  account  and  at  the  risk  "  of  the 
consignee;  no  bills  of  lading  sent  to  him,  but  all  sent  to  the 
agents  of  the  consignors,  and  to  them  only.  What  are  we,  who 
are  to  draw  inferences  of  fact,  to  determine  is  the  effect  of  these 
facts?  On  the  authority  of  Coxe  v.  ffarden,  4  East,  211,  218  (7 
E.  R  570),  we  are  called  upon  by  the  plaintiff's  counsel  to  hold, 
as  matter  of  law,  that,  by  the  mere  fact  of  the  shipment  being  on 
accoimt  and  at  the  risk  of  the  consignee,  the  property  in  the  goods 
so  shipped  at  once  and  irrevocably  vested  in  the  consignee.  I  am 
of  opinion  that  it  did  not.  No  doubt,  in  the  case  of  Coxe 
v.  Harden,  if  we  look  at  a  single  sentence  in  the  *  judg-  [*  496] 
ment  of  Grose,  J.,  that  such  a  shipment  vested  the  prop- 
erty in  the  consignees  by  law,  subject  only  to  be  devested  by  stop- 
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page  in  transitu,  and  had  this  been  laid  down  as  an  abstract  prop- 
osition of  law  independent  of  the  particular  circumstances  of  the 
case,  it  would  be  entitled  to  weight,  and  would  be  for  the  respect- 
ful consideration  of  this  Court.  But  the  facts  of  that  case  justi- 
fied the  language.  The  bill  of  lading  was  transmitted  direct  to 
the  consignees,  unindorsed  it  is  true,  but  it  enabled  them  to  get 
possession  of  the  goods,  whether  rightly  or  wrongly  as  far  as  the 
captain  was  concerned  is  immaterial ;  and  .there  was  nothing  in 
the  circumstances  of  the  case  to  show  that  the  delivery  of  the 
goods  was  subject  to  any  condition  whatever,  and  the  transaction 
was  closed  except  only  the  payment  of  the  money.  Therefore  the 
judgment  in  that  case  cannot  be  taken  as  laying  it  down  as  a  pro- 
position of  law,  that  upon  the  shipment  of  goods  on  the  consignee's 
account  and  risk,  the  property  necessarily  vests  in  him;  and  it 
leaves  the  question  open  to  be  decided  by  the  peculiar  facts  of  each 
case.  In  the  present  case,  besides  the  fact  of  the  invoice  being  on 
account  and  risk  of  the  plaintiff,  there  is  one  fact  peculiar  to  it, 
that  the  letter  from  Paton,  Nash,  &  Co.,  of  the  12th  of  November, 
forwarding  the  invoice  and  giving  the  account  to  the  plaintiff,  says 
the  bill  of  lading  is  also  enclosed,  whereas  they  transmitted  it 
through  their  own  agents,  accompanied  by  the  bill  of  exchange  for 
the  price  of  the  goods,  —  what  is  the  inference  to  be  drawn  ?  That 
the  consignors  take  the  bill  of  lading  deliverable  to  their  own 
order,  and  transmit  the  bill  indorsed  to  their  agents,  though  we 
have  not  the  letter  to  the  agents  before  us,  is  cogent  to  lead  us  to 
surmise  that  the  agents  were  authorised,  if  not  directed,  to  take 
the  course  they  puraued,  and  which  it  was  their  duty  to  take  if 
they  had  no  directions,  viz. ,  to  send  the  bill  for  acceptance  and 
not  finally  part  with  the  bill  of  lading  until  they  had  the  accept- 
ance. And  the  inference  I  draw  from  the  facts  and  course  of  deal- 
ing, so  far  as  it  is  disclosed,  is  that  the  acceptance  of  the  bill  of 
exchange  was,  if  not  a  condition  precedent,  to  be  a  concurrent  act 
with  the  delivery  of  the  bill  of  lading.  Stress  has  been  laid  upon 
the  expression  in  the  letter  "  Enclosed,  please  find  invoice  and  bill 
of  lading;"  and  it  was  urged  that  the  bill  of  lading  was  omitted 
by  mistake ;  and  it  was  further  urged  that  in  a  former  transaction 

the  omission  was  stated  to  be  a  mistake.  But  I  do  not 
[*497]  draw  any  *such  inference;  the  letter  was  written  by  a 

clerk,  ^  and  I  should  rather  infer  that  when  it  came  to 
^  The  letters  of  Paton,  Nash,  &  Co.  were  all  signed  per  pro. 
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forwarding  the  letters  with  the  documents,  the  principals  with- 
drew the  bill  of  lading,  though  from  the  hurry  of  business  the 
expression  in  the  letter  was  left  as  it  was.  Moreover,  on  the 
former  occasion  it  was  the  agents  and  not  the  principals  who  said 
the  sending  of  the  bill  of  lading  under  cover  to  the  agents  was  a 
mistake ;  and  what  the  consignors  did  on  the  former  occasion  is 
precisely  what  they  did  in  the  present  instance,  and  what  they 
had  done  throughout  their  transactions  with  the  plaintiff,  viz.,  to 
forward  the  bill  of  lading  under  cover  to  their  agents.  We  can- 
not therefore  draw  any  inference  in  favour  of  the  plaintiff  from 
this  expression  in  the  letter  of  the  12th  of  November,  1867.  On 
the  contrary,  the  inference  is  strongly  the  other  way  when  we 
advert  to  the  letter  of  the  consignors'  agents  to  the  plaintiff  of 
the  5th  of  December  (ante,  p.  353),  and  the  letter  of  the  con- 
signors to  the  plaintiff  of  the  previous  October  {antCy  p.  351), 
which  are  conclusive  to  show  that  the  intention  was  (and  the 
question  is  one  of  intention  only),  that  the  bills  of  lading  were 
to  be  handed  to  the  plaintiff  by  the  consignors'  agents,  as  the  con- 
signors tell  him  they  will  be,  on  the  plaintiff  accepting  the  draft 
drawn  by  the  consignors  upon  him,  —  that  the  handing  over  the 
bill  of  lading  and  the  accepting  the  draft  were  to  be  concurrent 
acts.  Throughout  the  transaction,  the  course  has  uniformly  been 
for  the  consignors,  though  shipping  the  goods  on  account  and  at 
the  risk  of  the  consignee,  to  transmit  the  bills  of  lading,  not 
direct  to  the  plaintiff,  but  through  their  own  agents  with  the  bill 
of  exchange ;  with  the  obvious  purpose  and  intention  to  prevent 
the  passing  of  the  property  until  the  bills  of  exchange  had  been 
accepted. 

But  another  point  was  made  for  the  plaintiff;  it  was  insisted, 
whatever  the  course  of  dealing  might  have  been,  that  the  plaintiff 
had  drawn  for  a  larger  sum  than  was  due  for  the  price  of  the 
goods,  and  that  the  price  exceeded  the  plaintiff's  limit,  and  there- 
fore that  he  was  not  bound  to  accept  the  bill  of  exchange,  and 
might  retain  the  bill  of  lading.  Possibly  he  was  not  bound  to 
accept  the  bill,  though  I  do  not  find  any  express  limitation  in  the 
plaintiff's  letter  to  the  lower  price,  and  the  consignors 
seem  to  have  a  discretion  left  *  them  in  the  matter.  But,  [*  498] 
at  all  events,  he  had  no  right  to  repudiate  the  contract  in 
part ;  if  he  did  not  accept  the  bill,  he  could  have  no  right  to  the 
goods.     On  the  former  occasion,  it  may  be  observed,  although  he 
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made  objections  to  the  price,  the  plaintifif  accepted  and  ultimately 
paid  the  bills  {ante,  p.  352. ) 

For  the  above  reasons,  my  opinion  is  that  the  intention  evi- 
denced by  the  letters  and  acts  of  the  parties  was,  that  the  bill  of 
lading  was  only  to  be  handed  over  by  the  agents  and  retained  by 
the  plaintiff  on  his  accepting  the  bill  of  exchange;  and,  conse- 
quently, that  the  plaintifif  had  no  right  to  the  cotton;  and  that 
the  judgment  pronounced  by  the  Court  of  Queen's  Bench,  in  favour 
of  the  defendants,  was  right,  and  ought  to  be  afi&rmed. 

WiLLEs,  J.  —  I  am  of  the  same  opinion. 

Channell,  B.  —  I  only  wish  to  add  a  few  words.  It  is  quite 
clear  that  the  bill  of  lading  as  to  the  200  bales  per  Olinda  was  not 
covered  by  the  letter  of  the  12th  of  November;  it  is  equally  clear 
that  the  bill  of  lading  was  sent  to  the  consignors'  agents,  and  not 
to  the  plaintifif,  the  consignee ;  but  I  am  not  quite  satisfied,  that, 
if  the  bill  of  lading  had  been  covered  by  the  letter,  which  says, 
"  We  have  therefore  drawn  upon  you  a  draft  so  and  so,  in  favoui? 
of  our  agents,  to  which  we  beg  your  protection,"  the  plaintifif 
would  have  been  entitled  to  keep  it  without  accepting  the  draft ; 
for  what  the  consignors  said  may  well  amount  to  saying,  "  We 
send  you  a  bill  of  exchange  for  the  price  of  the  cotton  for  your 
acceptance,  and  the  bill  of  lading,  which  you  may  keep  on  condi- 
tion of  your  returning  the  draft  accepted."  The  plaintifif,  how- 
ever, clearly  repudiated  the  contract  as  far  as  he  could,  on  the 
ground  that  his  limit  of  price  had  been  exceeded,  and  he  had, 
therefore,  no  right  to  the  goods;  but  if  the  bill  of  lading  had 
been  covered  by  the  letter  I  doubt  whether  it  would  have  altered 
the  case. 

Montague  Smith,  J.  —  T  am  also  of  opinion  that  the  judgment 
should  be  afi&rmed. 

Cleasbt,  R  —  I  am  not  prepared  to  dissent  from  the 
[*  499]  conclusion  *  of  the  rest  of  the  Court,  although  I  enter- 
tained considerable  doubt  Looking  at  the  question  as 
one  of  intention,  I  think  when  goods  are  shipped  for  and  on 
account  and  at  the  risk  of  the  consignee,  primd  facte  it  must  be 
the  intention  to  pass  the  property  to  the  consignee.     Still,  the 
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question  really  depends  on  what  disposition  the  consignois  in- 
tended to  make  of  the  bill  of  lading ;  if  they  had  sent  it  to  the 
plaintiff,  I  cannot  doubt  the  property  would  have  been  intended 
to  pass;  they  did  not,  however,  do  so,  but  forwarded  it  to  their 
agents  in  a  letter ;  we  have  not  that  letter  before  us ;  the  letter  as 
it  seems  to  me  would  have  been  evidence,  and  would  have  put  an 
end  to  all  doubt  Not  having  the  letter,  I  must  consider  on 
whom  the  burden  of  proof  lies ;  and  as  the  goods  are  shipped  for 
and  at  the  risk  of  the  plainti£f,  and  the  consignors  send  him  a 
letter  not  inconsistent  with  his  having  the  property  in  the  goods, 
it  did  seem  to  me  that  this  would  shift  the  burden  of  proof  from 
the  plaintiff,  and  make  it  incumbent  on  the  defendants  to  show 
that  the  intention  of  the  consignors  was  not  to  pass  the  property 
to  the  plaintiff,  by  showing  the  terms  of  the  letter  in  which  they 
forwarded  the  bill  of  lading  to  their  agents.  That  was  my  diffi- 
culty. However,  there  are  many  facts  in  the  case  tending  to  the 
conclusion  at  which  the  Court  hgts  arrived ;  and  I  am  not  prepared 
to  express  a  formal  dissent  from  the  judgment  in  favour  of  the 
defendants.  Judgment  affirmed. 

m  THE  HOUSE   OF  LORDS. 

The  plaintiff  having  brought  a  proceeding  in  error  from  the 
judgment  below:  — 

Sir  R  Palmer,  Q.  C,  and  Mr.  T.  H.  [L  R  5  H.  L.  120-134] 
Jordan,  for  the  plaintiff. 

The  facts  here  show  that  the  plaintiff  was  entitled  to  this  cot- 
ton, and  the  law  is  in  accordance  with  the  facts.  The  sending  of 
an  invoice  and  a  bill  of  lading  to  a  consignee  vests  in  him  the 
property  in  the  goods,  subject  only  to  be  devested  by  the  con- 
signor's right  to  stop  the  goods  in  transitu,  in  case  of  the  con- 
signee's insolvency.  Walley  v.  Montgomery,  3  East,  585  (7  R  R 
526).  So  absolutely  was  the  property  there  considered  to  be 
vested  in  the  consignee,  that  the  consignor's  agent  having  under 
another  bill  of  lading  obtained  possession  of  the  cargo,  it  was  held 
that  an  action  of  trover  was  maintainable  against  him,  without 
even  a  tender  of  the  payment  of  the  freight  being  made  to  him  or 
to  the  captain.  The  right  here  was  complete,  not  only  by  the 
shipping  on  board  "  on  account  and  risk  *  of  the  plaintiff,  as  de- 
clared both  by  the  letters  and  the  invoices,  but  also  by  the  trans- 
mission to  the  plaintiff  of  the  bill  of  lading  itself.     There  was  no 
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feeling  of  misgiving  as  to  payment,  no  idea  of  any  necessity  to 
stop  in  transitu,  for  the  house  at  Pemambuco  had  in  hand  ample 
funds  belonging  to  the  plaintiff,  and  consequently  when  the  in- 
voices were  sent,  there  could  be  no  doubt  of  the  intention  to  make 
the  plaintiff  the  absolute  owner  of  the  cotton.  The  acceptance  of 
the  bill  of  exchange  was  not  a  condition  precedent  to  the  plain- 
tiff's right  to  the  possession  of  the  cotton.  Coxe  v.  Harden,  4 
East,  211  (7  R  R  570),  is  perhaps  a  still  stronger  authority  for 
asserting  that  on  the  shipment  of  goods  on  account  and  at  the 
risk  of  the  consignee,  the  title  to  the  goods  vests  absolutely  in 

him.     [Lord  Cairns.  —  There  the  consignee  was  in  actual 
[*  121]   possession  of  the  *  goods,  by  the  captain  having  delivered 

them  to  him.]  Lord  Ellenborough  there  said  (4  East, 
217) :  "  The  goods  were  originally  purchased  for  Oddy  &  Co.  by 
their  order,  and  shipped  for  their  use  and  at  their  risk,  they  were 
therefore  entitled  to  the  possession  of  them  as  soon  as  they  arrived, 
the  shippers  not  having  stopped  them  in  transitu;  "  and  Mr.  Jus- 
tice Grose  said :  "  They  were  originally  ordered  to  be  shipped  by 
Oddy  &  Co.,  under  whom  the  defendants  claim;  they  were  accord- 
ingly shipped  on  account  of  Oddy  &  Co.  and  at  their  risk;  that 
vested  the  property  in  them  by  law,  subject  only  to  the  shippers 
stopping  the  goods  in  transitu. "  The  Lord  Chief  Bakon  in  this 
case  quoting  that  passage,  and  acknowledging  its  weight  as  an 
abstract  proposition  of  law,  tried  to  get  rid  of  it  by  applying  it 
subject  to  the  particular  circumstances  of  this  case.  But  the  cir- 
cumstances here  do  not  justify  such  application.  The  possession 
of  large  funds  on  the  credit  side  of  the  plaintiff's  account  renders 
it  impossible  to  believe  that  there  was  any  notion  of  treating  him 
as  a  customer  whose  solvency  was  doubted.  In  Gumey  v.  Beh- 
rend,  3  El.  &  Bl.  622,  623,  Lord  Campbell  said :  "  We  cannot 
doubt  that,  subject  to  the  right  of  stopping  in  transitu  the  prop- 
erty vested  in  the  vendee  when  the  cargo  had  been  loaded  at 
Dantzig,  and  the  indorsed  bill  of  lading  had  been  sent  ofif  to 
Collman  &  Stolterfold.  *  In  Wilmshurst  v.  Bowker,  7  Man.  &  G. 
882,  8  Scott.  (K  R)  571,  a  quantity  of  wheat  was  sold,  to  be 
paid  for  by  a  banker's  draft  on  London  at  two  months,  to  be 
remitted  by  the  vendee  on  receipt  of  the  invoice  and  bill  of  lad- 
ing. The  vendee  received  the  invoice  and  bill  of  lading,  but  did 
not  remit  the  banker's  draft,  and  the  vendor  tried  to  stop  the 
delivery  of  the  wheat      It  was  there  held  by  the  Exchequer 
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Chamber  that  by  the  delivery  of  the  v^heat  on  board  a  vessel  for 
the  account  and  at  the  risk  of  the  vendee,  and  by  the  transmis- 
sion of  the  bill  of  lading  by  the  vendor,  the  latter  had  parted  with 
his  property  and  right  of  possession,  and  could  not  stop  the  vrheat 
in  transitu,  on  failure  of  the  vendee  to  remit  the  banker's  draft 
ICey  V.  Cote8woHh,  7  Ex.  595,  under  similar  circumstances,  de- 
cided that  the  property  in  goods  vested  absolutely  in  the  vendees 
upon  the  delivery  of  the  goods  on  board  the  ship  and  the 
*  transmission  of  the  bill  of  lading,  and  the  acceptance  of  [*  122] 
a  bill  of  exchange  was  treated  as  not  amounting  to  a  con- 
dition precedent  Brandt  v.  Bowlby,  2  B.  &  Ad.  932,  was  relied 
on  in  the  Court  below,  but  does  not  seem  an  authority  here,  for 
the  circumstances  there  were  very  peculiar,  and  the  person  in 
whom  the  property  of  the  wheat  would  have  vested,  had  not  only 
sent  to  cancel  his  order  before  the  shipment  was  made,  but  had 
afterwards  confirmed  that  cancellation ;  his  own  conduct,  as  Lord 
Tenterden's  judgment  shows,  precluded  him  from  setting  up 
what  would  otherwise  have  been  an  absolute  title.  Wait  v. 
Baker,  2  Ex.  1,  does  not  aflfect  the  present  case,  for  not  only  was 
the  bill  of  lading  made  out  in  the  usual  form  to  the  shipper's 
order,  but  the  vendee  at  one  time  refused  to  receive  the  bill  of 
lading,  asserting  that  the  cargo  was  inferior  to  sample,  and  on 
that  refusal  the  bill  of  lading  was  indorsed  to  the  plaintiffs. 

[Lord  Cairns.  —  Do  not  the  circumstances  here  show  that  the 
vendors  reserved  their  control  over  the  property  ?] 

They  do  not;  they  contradict  that  idea.  The  letter  about  the 
money  of  the  plaintiff  in  the  hands  of  Paton  &  Co. ,  the  forms  of 
the  invoices,  the  notice  enclosed,  **  please  find  invoice  and  bill  of 
lading,"  the  transmission  of  the  bill  of  lading  of  this  very  cotton 
itself,  the  letter  of  George  Paton  &  Co.  in  1865,  in  which  they 
say  that  the  transmission  to  them,  and  not  to  the  plaintiff,  of  the 
bill  of  lading  was  a  mistake,  and  a  letter  in  which  they  suggest 
to  the  plaintiff  that  he  should  insure,  all  show  an  intention  at 
once  to  vest  in  the  plaintiff  the  title  to  the  property,  and  that  it 
had  vested  in  him.  In  Joyce  v.  Swann,  17  C.  B.  (N.  S.)  84,  it 
was  held  that  there  may  be  a  complete  contract  so  as  to  pass  the 
goods  from  the  seller  to  the  buyer,  although  the  price  has  not 
been  definitely  agreed  on  between  them.  Where  from  all  the 
facts  it  may  fairly  be  inferred  that  it  was  the  intention  of  the 
seller  to  pass  the  property  in  goods  shipped  to  order,  the  mere 
VOL.  xxiii.  —  24 
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circumstance  of  the  bill  of  lading  being  taken  in  the  name  of  the 
seller  and  remaining  unindorsed  will  not  prevent  its  passing. 
Upon  this  principle  it  was  that  in  Browne  v.  Hare,  3  H.  &  N. 
484,  4  Ibid.  822,  the  vendee  was  treated  as  having  the 
[*  123]  *  property  in  a  quantity  of  rape  oil  vested  in  him,  and  was 
held  liable  to  pay  for  it  after  it  had  been  wholly  lost  at  sea. 

Mr.  Holker,  Q.  C,  and  Mr.  Gully,  for  the  defendants  in  error 
were  not  called  on. 

At  the  conclusion  of  the  argument  on  behalf  of  the  plaintiff  in 
error  their  Lordships  delivered  judgment  as  follows :  — 

Lord  Chelmsford  :  — 

My  Lords,  your  Lordships,  I  believe,  consider  it  unnecessary  to 
hear  any  argument  on  the  part  of  the  defendants.  The  question 
for  you  to  determine  is,  whether  the  defendants,  the  owners  of  the 
vessel  Olinda,  were  bound  to  deliver  to  the  plaintiff  200  bales  of 
cotton  which  were  shipped  by  PatiOn,  Nash,  &  Co.,  from  Pemam- 
buco,  and  invoiced  "  on  account  and  at  the  risk "  of  the  plaintiff, 
and  whether  they  are  liable  to  an  action  for  the  non-delivery.  The 
question  is  one  entirely  of  fact,  depending  upon  the  circumstances 
stated  in  the  special  case,  and  upon  inferences  which  the  Courts 
below  were  at  liberty  to  draw  from  those  facts :  —  [His  Lordship 
stated  them,  and  he  referred  particularly  to  this  letter  in  which  it 
was  said:  "On  reading  over  your  order  again  we  are  impressed 
that  you  wish  us  to  draw  for  the  amount  of  invoice,  and  not  to 
deduct  net  proceeds  in  our  hands,  and  we  therefore  shall  value  on 
you  on  forwarding  bills  of  lading."] 

That,  therefore,  was  the  course  of  dealing  which  thenceforth  was 
to  take  place  between  the  parties  with  regard  to  consignments  made 
by  Paton,  Nash,  &  Co.,  on  the  orders  of  Mr.  Shepherd.  Accord- 
ingly, after  the  cotton  was  purchased  by  Paton,  Nash,  &  Co.,  parts 
of  it  were  sent  in  two  vessels  called  the  Capella  and  La  Hata,  and 
the  other  part  in  the  Olinda,  on  which  the  present  question  arises. 

Now,  when  the  cotton  was  shipped  on  board  the  Capella  and 
the  La  Plata,  bills  of  lading  were  sent  (and  this  is  a  most  impor- 
tant circumstance),  not  to  Mr.  Shepherd,  but  to  the  agents  of  Paton, 
Nash,  &  Co.,  Messrs.  George  Paton  &  Co.,  of  Liverpool,  and  the  letter 
of  the  25th  of  October  announcing  that  says :  "  The  bills  lading  will 
be  handed  over  to  you  by  Messrs.  George  Paton  &  Co." 
[*  124]  *  Accordingly,  George  Paton  &  Co.  sent  the  bills  of  lading 
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to  the  plaintiff,  and  also  enclosed  the  bills  for  acceptance  in  a  letter  of 
the  16th  of  November,  in  which  they  say :  "  We  beg  to  hand  you  here- 
with bills  of  lading  for  339  bales  cotton,  per  Capella,  and  208  bales 
cotton,  per  La  Plata,  received  this  morning  from  our  Pemambuco 
friends.  We  also  enclose  bills  on  your  good  selves  for  £1616  8s. 
8d.  and  £883  Is,  Id,,  to  which  please  do  the  needful  and  return  to 
us  in  course.*' 

Did  Mr.  Shepherd,  the  plaintiff,  then  believe  that  he  would  not 
be  entitled  to  receive  the  cotton  upon  these  bills  of  lading  so  sent 
to  him,  without  his  accepting  the  bills  of  exchange  ?  Why,  what 
does  he  say  in  his  letter?  He  says:  "Your  favour  of  the  16th 
instant  is  to  hand,  bringing  two  bills  for  acceptance,  which  as 
desired  we  now  return  accepted,  but  with  the  reservation  as  to  the 
mediums  and  seconds  not  being  bought  according  to  our  instruc- 
tions." And  then  he  makes  an  apology  for  not  having  sent  the 
bills  of  exchange  immediately,  for  he  says :  "  Your  letter  did  not 
arrive  on  Saturday  till  after  offices  were  closed,  say  1  p.m." 

It  appears  to  me  that  this  is  very  important  indeed,  as  showing 
the  nature  of  the  transactions  between  the  parties,  to  consider 
what  was  done  with  regard  to  a  portion  of  this  order,  and  that  the 
bills  of  lading  were  sent  to  the  agents  of  Paton,  Nash,  &  Co.,  and 
not  to  the  plaintiff,  apparently  preserving  to  Paton,  Nash,  &  Co., 
the  jus  disponendi  over  these  goods,  and  not  passing  the  actual 
absolute  property  in  them  to  the  plaintiff. 

Then,  with  regard  to  the  200  bales  of  cotton  in  question,  the 
course  of  proceeding  appears  to  have  been  this:  They  were 
shipped  on  board  the  defendant's  vessel  the  Olinda;  and  a  letter 
of  the  12th  of  November  was  written,  on  which  stress  has  been 
laid  with  regard  to  one  passage  which  it  contains:  "Enclosed 
please  find  invoice  and  bill  of  lading  of  200  bales  cotton  shipped 
per  Olivday  Hence  it  is  said  that  there  was  evidently  the  inten- 
tion, originally  at  all  events,  to  send  the  bill  of  lading  to  the  plain- 
tiff, and  not  to  the  agents  of  Paton,  Nash,  &  Co.  But  I  confess  it 
appears  to  me  that  the  former  dealings  with  regard  to  the  other 
parcels  of  cotton  sent  by  the  Capclla  and  the  La  Plata,  transmit- 
ting the  bills  of  lading  upon  those  occasions  to  the  agents  of 
Paton,  Nash,  &  Co.,  and  not  to  the  plaintiff,  very  strongly 
•lead  me  to  the  conclusion  that  it  was  a  mistake  to  say  [*125] 
that  they  intended  to  enclose  the  bill  of  lading.  Probably 
when  they  came  to  look  at  the  letter  they  said :  "Oh,  this  will  not 
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do ;  we  don't  intend  to  send  the  bill  of  lading  to  the  plaintiff/'  and 
therefore  they  altered  the  destination  of  it,  by  sending  it  to  their 
agents  instead  of  to  the  plaintiff. 

Then  the  agents,  (Jeorge  Paton  &  Co.,  write  on  the  5th  of  Decem- 
ber to  the  plaintiff:  "Our  Pernambuco  letters  to  12th  ult.  are  just 
to  hand,  and  we  beg  to  enclose  6./  lading  for  200  bales  cotton 
shipped  by  Messrs.  Paton,  Nash,  &  Co.,  per  Olinda  S.S.,  on  your 
account.  We  hand  also  their  draft  on  your  good  selves  for  costs 
of  the  cotton,  to  which  we  beg  your  protection."  Now,  what  must 
Mr.  Shepherd  have  understood,  having  regard  to  previous  dealings 
with  respect  to  the  other  portions  of  the  cotton  ?  What  must  he 
have  understood  by  this  letter  of  George  Paton  &  Co.,  the  agents, 
but  this,  that  he  was  not  to  deal  with  the  bill  of  lading  unless  he 
accepted  the  bill  of  exchange  which  was  sent  at  the  same  time  ? 
I  think  there  can  be  no  doubt  whatever  that  that  would  be  the 
fair  and  proper  impression  made  by  this  letter  on  his  mind,  having 
regard  to  previous  transactions. 

In  answer  to  that,  he  writes  to  them:  "On  reference  to  invoices 
and  bills  of  exchange  which  we  have  accepted,  we  find  that  they 
have  been  drawn  in  excess  of  price  mentioned  in  order ;  there  is 
also  a  quality  styled  'Mediums'  that  we  did  not  order  at  alL 
These,  with  the  hostile  position  you  have  taken  with  regard  to  the 
208  bales  ex  La  Plata,  stand  in  the  way  of  our  accepting  the  bill 
of  exchange  now  enclosed.  We  shall  place  the  200  bales  ex  Olinda 
in  another  broker's  hands,  and  as  soon  as  we  learn  we  shall  inform 
you  their  opinion  of  them.'*  Well,  he  did  sa  He  sent  back  their 
bill  of  exchange  unaccepted,  and  then  placed  the  bill  of  lading  in 
his  own  brokers'  hands,  Messrs.  Eason,  Barry,  &  Co. 

It  has  been  said  that  upon  that  bill  of  lading,  if  the  plaintiff's 
agent  had  acted  promptly,  he  might  and  would  have  received,  and 
would  have  been  entitled  to  receive,  the  cotton  ex  the  Olinda,  What 
would  have  been  the  consequence  of  that  it  is  unnecessary  for  us 
to  say.  Under  these  circumstances,  if  it  is  clear  that  he  was  not 
entitled  to  use  the  bill  of  lading  without  accepting  the  bills  of 
exchange,  it  is  possible  that  an  action  of  trover  might 
[•  126]  •  have  been  brought  against  him  had  he  got  possession  of 
the  cotton,  and  that  the  damages  would  have  been  the 
amount  of  the  bills  of  exchange  which  he  was  bound  to  accept. 
lUit  it  is  unnecessary  for  us  to  consider  that  question.  Before  any 
use  had  Iven  made  of  the  bill  of  lading  George  Paton  &  Co.  inter- 
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fered ;  they  produced  their  bill  of  lading,  and  demanded  possession  of 
the  goods  under  an  indemnity,  and  the  goods  were  given  up  to  them. 

The  question,  then,  is,  whether,  under  these  circumstances,  the 
plaintiff  was  entitled  to  the  possession  of  the  goods.  The  question 
with  regard  to  the  property  may  perhaps  be  a  different  question ;  but 
the  question  now  is,  whether  he  was  entitled  to  have  the  possession 
of  the  goods  on  the  production  of  the  bill  of  lading,  and  whether 
the  defendants  are  liable  to  an  action  of  trover  for  refusing  to  de- 
liver the  cotton  to  him,  and  for  delivering  it  to  George  Paton  &  Co. 

Now  that  being,  as  I  have  already  said,  a  question  of  fact,  and 
of  inference  to  be  derived  from  the  circumstances  stated  in  the 
special  case,  we  have  had  the  opinion  of  two  Courts,  —  I  should  say 
the  unanimous  opinion,  notwithstanding  some  slight  doubt  inti- 
mated by  Baron  Cleasby,  —  of  nine  Judges  on  the  subject,  that  the 
plaintiff  under  the  circumstances,  was  not  entitled  to  the  posses- 
sion of  the  cotton. 

But  it  is  said  on  the  part  of  the  plaintiff  that  the  inference  of 
fact  is  only  to  be  drawn  with  reference  to  decisions  which  have 
been  made  with  regard  to  documents  which  pass  the  property  in 
goods;  and  we  have  been  referred  to  cases  to  show  that  where 
goods  are  shipped  on  account  of  and  at  the  risk  of  a  consignee  the 
absolute  property  in  the  goods  vests  in  him,  subject  only  to  a  right 
on  the  part  of  the  consignor  to  stop  in  transitu.  Some  strong 
cases  have  been  cited  on  that  subject,  and  particularly  two  before 
Lord  Ellbnborough  (  Walley  v.  Montgomery,  3  East,  585,  and  Coxt 
V.  Harden,  4  East,  211,  217).  In  the  case  of  Cooce  v.  Harden  the 
consignee  had  obtained  possession  of  the  goods,  which,  Lord  Ellen- 
borough  said  (4  East,  211,  217),  removed  the  difficulty  which 
stood  in  the  way  of  the  consignees,  namely,  the  circumstance  of 
the  captain  having  signed  the  bills  of  lading  in  such  terms  as  did 
not  entitle  them  to  call  upon  him  for  a  delivery  under 
their  bill  of  lading,  which  was  unindorsed;  *  showing,  [*127] 
therefore,  that  upon  a  shipment  with  an  invoice  on  ac- 
count and  at  the  request  of  the  consignee,  the  consignor  may  im- 
pose conditions  on  the  delivery  of  the  possession. 

Now,  that  this  is  always  a  question  of  intention  appears  to  me 
to  be  decided  by  the  case  of  Moakes  v.  Nicohon  19  C.  B.  (K  S.) 
290.  In  that  case  coals  were  sold  at  Hull,  and  shipped  on  board  a 
vessel  chartered  by  the  buyer.  If  that  had  been  a  case  of  delivery 
of  goods  to  a  carrier  by  land,  of  course  they  would  have  vested  in 
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the  buyer.  The  coals  were  to  be  paid  for  in  cash.  One  of  three 
bills  of  lading  making  the  coals  deliverable  to  Pope,  the  buyer,  or 
order,  was  sent  to  him  with  an  account  of  the  price  of  the  coals. 
He  not  having  paid  the  amount,  the  agent  of  the  seller  gave  notice 
to  the  master  of  the  vessel  not  to  deliver  the  coals,  and  he  accord- 
ingly refused.  An  action  was  brought  by  the  person  to  whom 
Pope,  the  buyer,  had  sold  the  coals,  and  had  handed  the  bill  of 
lading.  It  was  held  that  he  was  not  entitled  to  recover.  Chief 
Justice  Erle  said:  *'The  property  could  not  pass  out  of  Josse  (the 
seller)  unless  there  was  a  sale  by  him  with  the  intention  that  the 
property  should  pass  to  the  vendee.  Now,  it  was  clearly  the  in- 
tention of  Josse  —  and  the  jury  have  so  found  —  to  retain  the 
property  until  his  agent  in  London  should  receive  the  cash  against 
the  bill  of  lading.  If  that  was  the  clear  intention  of  Josse  the 
property  did  not  pass." 

My  Lords,  in  a  book  to  which  my  noble  and  learned  friend  near 
me  (Lord  Cairns)  has  referred  me,  and  which  appears  to  be  very 
ably  written,  on  the  sale  of  personal  property,^  the  authorities  on 
the  subject  of  reservation  of  the  jibs  disponendi  are  all  collected, 
and  the  whole  matter  is  summed  up  clearly  and  distinctly  in  the 
following  passage :  "  The  following  seem  to  be  the  principles  estab- 
lished by  the  foregoing  authorities:  first,  where  goods  are  deliv- 
ered by  the  vendor,  in  pursuance  of  an  order,  to  a  common  carrier 
for  delivery  to  the  buyer,  the  delivery  to  the  carrier  passes  the 
property,  he  being  the  agent  of  the  vendee  to  receive  it,  and  the 
delivery  to  him  being  equivalent  to  a  delivery  to  the  vendee; 
secondly,  where  goods  are  delivered  on  board  of  a  vessel  to  be  car- 
ried, and  a  bill  of  lading  is  taken,  the  delivery  by  the 
[*  128]  vendor  is  *  not  a  delivery  to  the  buyer,  but  to  the  captain 
as  bailee  for  delivery  to  the  person  indicated  by  the  bill  of 
lading  as  the  one  for  whom  they  are  to  be  carried.  This  principle 
runs  through  all  the  cases  and  is  clearly  enunciated  by  Baron 
Parke  and  by  Mr.  Justice  Byles"  in  two  cases  to  which  reference 
is  there  made.  Wait  v.  Baker,  2  Ex.  1 ;  Moakes  v.  Mcolson,  19  C, 
B.  (N.  S.)  290,  34  L.  J.  C.  P.  273. 

Under  these  circumstances  I  apprehend  your  Lordships  can 
entertain  no  doubt  whatever  that  the  Judges  of  the  Court  of 
Queen's  Bench  and  the  Judges  of  the  Court  of  Exchequer  Chamber 
canio  to  a  right  conclusion  upon  the  facts  which  were  before  them, 

» BoiOamin's  Treatise  on  the  Law  of  Sale  of  Personal  Property,  book  ii.  c  6,  p.  288. 
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and  that  the  plaintifif  was  not  entitled  to  recover  in  this  action 
against  the  defendants  for  the  non-delivery  to  him  of  the  cotton  in 
question.  I  therefore  advise  your  Lordships  that  the  judgment  of 
the  Court  below  should  be  affirmed. 

Lord  Westbury  :  — 

Out  of  respect  for  the  elaborate  argument  that  we  have  heard  I 
shall  say  a  very  few  words,  though  they  are  probably  unnecessary. 
I  take  the  law  to  be  perfectly  clear,  and  I  think  the  inferences 
that  ought  to  be  derived  from  the  facts  in  this  case  are  also  clear. 
The  house  at  Pernambuco  accepted  a  commission  and  agency  to 
buy  cotton  on  behalf  of  Shepherd  &  Co.,  the  present  appellants. 
They  did  so,  and  they  paid  for  that  cotton  out  of  their  own  money. 
It  was  expressly  agreed  that  funds  which  they  happened  to  be  in 
possession  of,  belonging  to  Shepherd  &  Co.,  should  be  altogether 
separated  from  the  transaction,  and  should  not  be  resorted  to  for 
the  purposes  of  the  cotton  purchase.  They  shipped  the  cotton  on 
board  the  Oliiida  —  I  am  speaking  of  the  200  bales  —  and  when 
they  delivered  the  cotton  to  the  captain  of  the  Olinda^  they  took 
from  him  the  ordinary  bill  of  lading  to  their  own  order. 

Now,  what  was  the  effect  of  that  transaction  in  law  and  ac- 
cording to  mercantile  usage  ?    The  effect  was  this  —  that  they  con- 
trolled the  possession  of  the  captain,  and  made  the  captain  account- 
able to  deliver  the  cotton  to  the  holder  of  the  bill  of  lading.     The 
bill  of  lading  was  the  symbol  of  property,  and  by  taking  the  bill  of 
lading  they  kept  to  themselves   the  right   of   dealing  with   the 
property  shipped  on  board  the  vessel.     They  also  kept  to 
themselves  the  *  right  of  demanding  possession  from  the  [*  129] 
captain.     They  had,  therefore,  all  the  incidents  of  property 
vested  in  themselves.     Now,  that  was  by  no  means  inconsistent 
with  the  special  terms  of  the  shipment,  namely,  that  the  cotton  was 
shipped  on  account  of  and  at   the  risk  of  the  buyers.     That  is 
perfectly  consistent  with  the  property,  as  evidenced  by  the  bill 
of  lading,  remaining  in  the  possession  of  the  vendors  of  the  cotton 
in  question. 

Then,  if  that  be  so,  it  is  incumbent  on  the  buyer  to  adduce  cir- 
cumstances to  control  the  legal  effect  of  that  transaction,  and  to 
show  that  the  evidence  of  ownership  and  of  the  right  to  deal  with 
the  property  consequent  on  the  authority  of  the  bill  of  lading,  are 
controlled  by  other  facts,  and  that  it  was  not  intended  to  retain  the 
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right  of  possession,  and  the  interest  in  the  property  shipped,  and 
the  right  of  disposing  of  it,  in  the  holder  of  the  bill  of  lading. 
Undoubtedly  the  obligation  to  show  this  lies  upon  the  individual 
who  contradicts  what  would  otherwise  be  the  ordinary  legal  con- 
clusion from  that  transaction. 

Well,  then,  what  are  the  circumstances  which  are  relied  on  for 
that  purpose  ?  First  of  all,  our  attention  is  directed  to  the  letter 
of  the  12th  of  November,  in  which  it  appears  that  by  an  accidental 
slip  of  the  pen  —  not  corrected,  I  admit  —  the  bill  of  lading  is 
spoken  of  as  accompanying  the  invoice  which  the  letter  covers- 
Certainly  that  was  not  the  course  of  dealing  between  the  parties ; 
for  in  no  case  had  the  bill  of  lading  been  sent  by  the  vendors  of 
the  cotton  to  Shepherd,  the  buyer ;  but  on  all  former  occasions  the 
bills  of  lading  had  been  sent  to  the  agent  of  the  vendor.  Messrs. 
Shepherd  had,  therefore,  no  right  whatever  to  infer,  from  past 
experience,  that  it  was  the  intention  of  the  parties  to  send  them 
the  bill  of  lading,  which,  in  reality,  the  letter  did  not  cover,  or  that 
they  were  bound,  by  having  used  that  expression,  to  send  to  them 
the  bill  of  lading.  It  was  a  mere  accidental  mistake,  which  ought 
not  to  a£fect  at  all  the  legal  conclusion  to  be  derived  from  the 
transaction. 

Then  we  come  to  another  inquiry  which  is  most  important, 
which  is  this  —  with  what  intent,  and  what  reasonable  expectation, 
and  for  what  purpose,  were  the  bill  of  lading  and  the  bill  of 
exchange  sent  to  the  present  plaintiff  by  the  Liverpool  house,  Paton 
&  Co.,  who  were  the  agents  of  the  house  in  Pernambuco  ?    Now  I 

think  no  man,  certainly  no  lawyer,  would  consider  that  the 
[*  130]  letter  was  *  written  with  any  other  conviction  in  the  mind 

of  the  writer  than  this,  that  it  would  not  be  consistent  with 
courtesy  towards  a  house  like  that  of  Shepherd  &  Co.  to  say: 
**  Eemember,  you  are  not  to  possess  yourselves  of  the  bill  of  lading 
until  you  have  accepted  the  bill  of  exchange.*'  That  is  not  said 
in  terms,  but  it  is  indicated  by  the  transaction.  And  I  have  no 
doubt  that  there  is  not  an  honourable  man  of  business  in  Liverpool 
that  would  have  hesitated  even  for  a  moment  to  derive  that  con- 
clusion from  the  language  of  the  letter,  and  that  if  he  did  not 
choose  to  accept  the  bill  of  exchange  he  would  have  sent  back  both 
the  bill  of  lading  and  the  bill  of  exchange.  The  facts  are  plain, 
and  I  cannot  but  hold  that  that  was  the  inference  which  the  Liver- 
pool house  intended  should  be  drawn  from  their  sending  the  two 
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documents  tc^ther  —  namely,  to  intimate  their  expectation  that 
the  one  would  not  be  retained,  namely,  the  bill  of  lading,  unless 
the  bill  of  exchange  should  be  accepted.  Unfortunately,  it  appears 
from  another  letter  that  there  has  been  some  slight  misunderstand- 
ing or  ill-will  between  the  parties,  and  accordingly  the  course  is 
adopted  of  sending  back  the  bill  of  exchange  unaccepted  and  retain- 
ing the  bill  of  lading.  I  think  the  retention  of  the  bill  of  lading 
(without  intending  to  convey  the  slightest  imputation  on  the  char- 
acter of  other  parties)  was  contrary  to  what  you  may  call  the  truth 
and  honour  of  the  case.  I  think  the  truth  of  the  case  was  this : 
that  the  two  documents  were  originally  intended  to  be  dependent 
the  one  on  the  other,  and  that  they  were  sent  together  under  the 
conviction  and  in  the  confidence  that  the  bill  of  exchange  would 
be  accepted  and  returned  to  the  sender  in  consideration  of  the  bill 
of  lading.  That,  however,  was  not  done,  and  therefore  I  take  it 
that  the  bill  of  lading  acquired  in  that  manner  gave  no  right  of 
property  to  the  present  appellant,  and  that  the  judgment  of  the 
Court  below  was  therefore  correct,  and  ought  to  be  affirmed. 

Lord  Colonsay:  — 

My  Lords,  it  appears  to  me  on  consideration  of  the  case  stated 
and  the  authorities  we  have  heard,  that  the  question  comes  in  the 
present  case  to  this :  Quo  animo  were  the  bill  of  lading  and  the  bill 
of  exchange  sent  by  the  Pernambuco  house  to  their  agents  in 
Liverpool,  and  by  them  sent  to  Shepherd  ?  I  think,  look- 
ing to  the  *  circumstances  in  which  the  parties  were  placed,  [*  131] 
looking  to  the  manner  in  which  the  previous  bills  of  lading 
and  bills  of  exchange  in  regard  to  the  other  parcels  of  cotton  were 
dealt  with,  the  plain  nieaning  and  intention  of  the  parties  was  this 
—  that  the  bill  of  lading  should  be  retained  only  if  the  bill  of 
exchange  were  accepted,  and  therefore  it  was  incumbent  on  the 
plaintiff  here,  if  he  meant  to  refuse  the  acceptance  of  the  bill  of 
exchange,  to  return  also  the  bill  of  lading.  That  being  so,  I  am 
clearly  of  opinion  that  the  judgment  of  the  Court  below  was 
correct 

Lord  Cairns  :  — 

My  Lords,  this  is  an  action  founded  on  a  right  of  property,  and 
in  order  to  succeed  the  plaintiflF  in  the  action  must  show  that,  at 
some  period  or  another,  the  property  in  this  cotton  passed  to  him. 
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Now,  the  first  question  necessary  to  aak  in  this  case  is :  When  did 
the  property  pass  to  the  plaintiff?  It  must  have  been  either  at 
Pernambuco  by  what  was  done  there,  or  at  Liverpool  by  what  was 
done  there.  Did  it  pass  to  the  plaintiff  by  what  was  done  at  Per- 
nambuco ?  There  was  an  order  given  to  the  house  at  Pernambuco 
to  buy  and  ship  cotton.  Two  portions  of  the  cotton  were  shipped 
in  the  Capella  and  the  La  Plata,  and  a  third  portion  in  the  Olinda. 
In  the  invoice  the  goods  are  described  as  being  shipped  on  account 
and  at  the  risk  of  the  plaintiff.  But  along  with  the  invoice  a  bill 
of  lading  was  taken  from  the  captain  making  the  cotton  deliver- 
able, not  to  the  plaintiff,  but  to  the  shipper  on  board.  It  is  per- 
fectly well  settled  that,  in  that  state  of  things,  the  entry  upon  the 
invoice  stating  the  goods  to  be  shipped  on  account  and  at  the  risk 
of  the  consignee  is  not  conclusive,  but  may  be  overruled  by  the 
circumstance  of  the  jus  dispoivendi  being  reserved  by  the  shipper 
through  the  medium  of  the  bill  of  lading. 

In  this  particular  case,  if  I  am  to  judge  by  what  is  done  at  Per- 
nambuco, I  own  I  have  not  the  slightest  doubt.  I  see  that  upon 
the  two  previous  occasions,  when  the  cotton  was  shipped  by  the 
Capella  and  the  La  Plata,  the  bills  of  lading  were  taken  in  the 
same  form  as  in  the  present  case,  and  those  bills  of  lading  were 
immediately  transmitted  to  Liverpool  along  with  the  bills  of  ex- 
change which  were  to  be  accepted  against  the  cotton;  and  the 

present  plaintiff,  at  the  same  time  that  he  was  advised  of 
[*  132]  the  *  shipment,  was  also  informed  that  the  bills  of  lading 

and  the  bills  of  exchange  had  been  transmitted  together 
to  the  agent  of  the  shipper  in  Liverpool.  I  do  not  believe  there  is 
a  merchant  in  England  that  would  have  had  any  doubt  that  the 
meaning  of  that  was :  You  shall  have  the  bill  of  lading  when  you 
accept  the  bill  of  exchange.  In  the  present  case  the  only  differ- 
ence was,  that  in  the  letter  advising  the  shipments  there  was  a 
statement,  in  the  first  instance,  that  the  bill  of  lading  of  the  cotton 
shipped  in  the  Olinda  was  sent  directly  to  the  persons  to  whom 
the  letter  was  written,  namely,  the  plaintiff.  That  has  been  very 
much  relied  on  in  the  argument  on  behalf  of  the  plaintiff;  but  it 
appears  to  me  to  make,  not  for  but  against,  the  plaintiff,  because 
in  point  of  fact  the  bill  of  lading  was  not  enclosed  in  the  letter ; 
and  I  cannot  account  for  the  fact  that  it  was  not  enclosed,  except 
on  this  theory,  that  when  the  letter  came  to  be  closed,  those  who 
were  closing  it  took  notice  that  if  the  bill  of  lading  was  enclosed 


B.  C.  VOL.  XXIII.]       SECT.  IlL  —  TRANSFER  OP   PROPERTY.  379 

Ho.  15.  —  Shepherd  ▼.  HarriMm,  L.  B.  5  H.  L.  188,  188. 

they  would  lose  control  over  the  property ;  and  that  therefore  they 
must  not  do  that  which,  in  the  first  instance,  either  carelessly  or 
forgetfully  they  had  stated  they  would  do,  but  that  they  must 
send  the  bill  of  lading  to  their  agent  in  Liverpool,  as  they  had 
done  with  the  former  bills  of  lading.  Because  if  that  had  not  been 
the  case  the  mode  of  remedying  the  omission  to  enclose  the  bill  of 
lading  would  have  been  to  write  another  letter,  stating  that  they 
had  forgotten  to  enclose  the  bill  of  lading,  as  they  said  they  would 
do,  and  that  they  now  enclosed  it  Therefore,  looking  at  what 
was  done  at  Pernambuco,  it  appears  to  me  that  the  shippers  of  the 
cotton  remained  masters  of  the  property,  and  that  there  was  no 
change  of  property  whatever  made  by  what  was  done  thera 

Then,  was  there  any  change  of  property  made  by  what  was  done 
in  Liverpool  ?  Before  answering  that  question  we  must  remember 
that  the  position  of  things  is  this,  that  when  the  cotton  arrived  at 
Liverpool  the  property  continued  in  the  shippers  by  virtue  of  what 
was  done  in  Pernambuco.  Was  that  state  of  things  changed  by 
what  was  done  in  Liverpool?  It  is  important  to  remember  the 
position  of  a  mercantile  house  receiving  a  bill  of  lading  and  a  bill 
of  exchange  drawn  against  the  cargo  for  the  purpose  of  obtaining 
the  acceptance  of  the  bill  of  exchange  by  the  party  upon  whom  it 
is  drawn.  I  hold  it  to  be  perfectly  clear  that  when  a 
cargo  comes  *  in  this  way,  protected  by  a  bill  of  lading  and  [*  133] 
by  a  bill  of  exchange,  it  is  the  duty  of  those  to  whom  the 
bill  of  lading  and  the  bill  of  exchange  are  transmitted  in  a  letter, 
either  *'  to  approbate  or  to  reprobate  "  entirely  and  completely,  then 
and  there.  If  they  accept  the  cargo  and  the  bill  of  lading,  and 
accept  the  bill  of  exchange  drawn  against  the  cargo,  the  object  of 
those  who  shipped  the  goods  is  obtained.  They  have  got  the  bill 
of  exchange  in  return  for  the  cargo ;  they,  discount  or  use  it  as  they 
think  proper;  and  they  are  virtually  paid  for  the  goods.  But  if, 
on  the  other  hand,  the  persons  to  whom  the  bill  of  lading  is  sent 
do  not  refuse  in  toto  the  consignment  of  the  goods,  but  keep  the 
bill  of  lading,  but  do  not  accept  the  bill  of  exchange,  then  the 
agents  for  the  foreign  shippers  have  neither  the  goods  nor  the 
money  to  deal  with ;  if  they  had  repudiated  the  transaction  in  toto 
the  agents  of  the  shippers  might  have  dealt  with  some  other  house 
and  raised  money  on  the  goods.  I,  therefore ,  think  that  when 
one  merchant  in  this  country  sends  to  another,  under  circumstances 
like  the  present,  a  bill  of  lading  and  a  bill  of  exchange,  it  is  not  at 
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all  necessary  for  him  to  say  in  words :  We  require  you  to  take 
notice  that  our  object  in  enclosing  these  bills  of  lading  and  bills  of 
exchange  is,  that  before  you  use  the  bills  of  lading  you  shall  accept 
the  bills  of  exchange.  Merchants  know  perfectly  well  what  they 
mean  when  they  express  themselves,  not  in  the  language  of  law- 
yers, but  in  the  language  of  courteous  mercantile  communication ; 
and  I  do  not  think  that  any  merchant  in  England  receiving  a  bill 
of  lading  and  a  bill  of  exchange  under  these  circumstances,  when 
he  came  to  reflect  on  the  matter,  would  feel  any  doubt  that  he 
could  not  retain  the  one  without  accepting  the  other.  If  there 
was  any  point  in  controversy  not  going  to  the  repudiation  of  the 
shipment,  the  course  to  be  taken  is  perfectly  well  known ;  and  it 
is  a  course  which  was  taken  by  these  plaintiffs  upon  a  former 
occasion,  namely,  to  say :  We  accept  the  bill  of  lading,  and  we  are 
willing  to  accept  the  bill  of  exchange ;  but  we  tell  you  that  in 
fiu^cepting  the  bill  of  exchange  we  assert  our  right  to  quarrel  with 
some  particular  figure  in  the  account  which  has  led  to  the  making 
of  this  bill  of  exchange.  I  say  this,  without  desiring  to  suggest 
that,  in  this  particular  case,  in  the  course  taken  by  the  plaintifif,  he 

was  actuated  by  any  motive  which  ought  to  bring  discredit 
[*  134]  on  him.     I  believe  that  he  *  conceived  that  he  was  right 

in  the  course  he  took ;  but  in  my  opinion  he  was  not  I 
think  the  conclusion  come  to  in  the  Courts  below  was  perfectly 
right.  I  believe  that  what  was  done  in  Pernambuco  did  not  vest  the 
property  in  the  plaintiff,  and  that  what  took  place  in  Liverpool  did 
not  vest  the  property  in  him,  but  that  the  property  remained  in 
the  shippers:  and  the  action,  therefore,  in  my  opinion,  ought  to 
fail 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed. 
Lords'  Journals,  28th  April,  1871. 

ENGLISH  NOTES. 

A  later  case  bearing  upon  the  principle  is  Ogg  v.  Shuter  (C.  A.  1876), 
1  C.  P.  D.  47,  which  will  be  found  reported  as  No.  7  of  <<  Bill  of  Lad- 
ing/' 4  R.  C.  746.  Other  cases  are  briefly  stated  in  the  notes  to  Noa. 
6  &  7  of  ''  Bill  of  Lading,"  4  E.  C.  749  et  aeq.,  particularly  on  pp.  754 
and  755. 

The  distinction  between  the  cases  where  the  bills  of  lading  are  sent 
from  abroad  direct  to  the  consignee,  and  where  they  are  sent  to  an 
agent  of  the  consignor  is  again  exemplified  by  the  case  of  Ex  parte 
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Banner,  In  re  Tappenbeck  (C.  A.  1876),  2  Ch.  D.  278,  45  L.  J.  Bk.  73, 
34  L.  T.  199,  where  the  former  course  was  taken  and  the  Court  of  Ap- 
peal held  that  the  property  vested  unconditionally  in  the  consignee. 
It  may  be  observed,  however,  that  this  was  a  case  of  agency,  and  the 
correspondence  showed  the  intention  that  the  purchase  money  and  bills 
respectively  should  be  credited  and  debited  to  **  general  account."  If 
the  intention  had  appeared  to  send  the  bill  of  lading  conditionally 
(or  as  the  Act  somewhat  clumsily  expresses  the  intention —  **  to  secure 
acceptance  of  the  bill  of  exchange"  —  see  sect.  19  (3)  below)  doubt- 
less the  decision  would  have  been  different.  The  Act  does  not  attempt 
to  define  the  circumstances  under  which  the  intention  of  sending  the 
bill  of  lading  ''to  secure  acceptance,  &c.''  would  be  inferred.  It 
appears,  however,  by  the  cases,  that  where  a  merchant  (vendor)  sends 
to  another  merchant  (purchaser)  the  indorsed  bill  of  lading  under 
cover  of  a  letter  requesting  the  latter  to  accept  a  bill  for  a  sum 
representing  the  price,  the  Court  will  draw  the  inference  that  the 
property  was  intended  to  pass  only  conditionally  on  the  bill  of 
exchange  being  returned  accepted.  Cahm  &  Meyer  v.  Pocketts^ 
Bristol  Channel  Steam  Packet  Co^  1898,  1  Q.  B.  61,  67  L.  J.  Q.  B. 
625,  and  (C.  A.  1899)  1900,  1  Q.  B.  643,  68  L.  J.  Q.  B.  515.  In 
the  Court  of  Appeal,  A.  L.  Smith,  L.  J.,  cited  the  observations  of 
Lord  CAiBifS,  p.  379,  ante  (L.  R.  5  H.  L.  133),  and  observed  that  sect. 
19  (3)  of  the  Sale  of  Goods  Act,  1893,  simply  enacted  what  had  been 
held  by  the  Honse  of  Lords  in  Shepherd  v.  Harrison  and  nothing  more. 
The  Court  of  Appeal  in  the  case  last  mentioned,  held  further,  revers« 
ing  the  decision  of  the  Queen's  Bench  Division,  that  notwithstanding 
the  intention  of  the  former  merchant  (vendor)  to  pass  the  property  con- 
ditionally, the  latter  (purchaser)  having  obtained  the  bill  of  lading 
**  with  the  consent  of  the  sellers  "  was  in  a  position  by  delivery  of  the 
bill  of  lading  to  a  hand  fide  purchaser  for  value,  to  give  a  good  title  to 
the  last  mentioned  purchaser,  by  means  of  sub-sect.  2  of  sect.  25  of 
the  Sale  of  Goods  Act,  1893,  extending  the  Factor^s  Acts. 

The  19th  sect,  of  the  Sale  of  Goods  Act,  1893  (56  A  57  Vict,  c  71), 
IB  as  follows :  — 

19  (1)  Where  there  is  a  contract  for  the  sale  of  specific  goods,  or 
where  goods  are  subsequently  appropriated  to  the  contract,  the  seller 
may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right 
of  disposal  of  the  goods  nntil  certain  conditions  are  fulfilled.  In  such 
case,  notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a 
carrier  or  other  bailee  or  custodier  for  the  purpose  of  transmission  to 
the  buyer,  the  property  in  the  goods  does  not  pass  to  the  buyer  until 
the  conditions  imposed  by  the  seller  are  fulfilled. 

(2)    Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
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are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of  disposal. 

(3)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price,  and 
transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together, 
to  secure  acceptance  or  payment  of  the  bill  of  exchange,  the  buyer  is 
bound  to  return  the  bill  of  lading  if  he  does  not  honour  the  bill  of  ex- 
change, and  if  he  wrongfully  retains  the  bill  of  lading  the  property  in 
the  goods  does  not  pass  to  him. 

The  following  statement  of  the  principles,  by  Cotton,  L.  J.,  in 
MirabUa  v.  Imperial  Ottoman  Bank  (1878),  3  Ex.  D.  164  (at  p.  172), 
is  important,  and,  in  effect,  is  adopted  in  the  above  sections  of  the  Sale 
of  Goods. Act,  1893:  "  Under  a  contract  for  sale  of  chattels  not  specific, 
the  property  does  not  pass  to  the  purchaser  unless  there  is  afterwards 
an  appropriation  of  the  specific  chattels  to  pass  under  the  contract, 
that  is,  unless  both  parties  agree  as  to  the  specific  chattels  in  which 
the  property  is  to  pass,  and  nothing  remains  to  be  done  in  order  to 
pass  it.  In  the  case  of  such  a  contract  the  delivery  by  the  vendor  to 
a  common  carrier,  or  (unless  the  effect  of  the  shipment  is  restricted  by 
the  terms  of  the  bill  of  lading)  shipment  on  board  a  ship  of,  or  char- 
tered for,  the  purchaser,  is  an  appropriation  sufficient  to  pass  the 
property.  If,  however,  the  vendor,  when  shipping  the  articles  which 
he  intends  to  deliver  under  the  contract,  takes  the  bill  of  lading  to  his 
own  order,  and  does  so  not  as  agent  or  on  behalf  of  the  purchaser,  but 
on  his  own  behalf,  it  is  held  that  he  thereby  reserves  to  himself  a 
power  of  disposing  of  the  property,  and  that  consequently  there  is  no 
final  appropriation,  and  the  property  does  not  on  shipment  pass  to  the 
purchasers.  When  the  vendor  on  shipment  takes  the  bill  of  lading  to 
his  own  order,  he  has  the  power  of  absolutely  disposing  of  the  cargo, 
and  may  prevent  the  purchaser  from  ever  asserting  any  right  of  prop- 
erty therein  ;  and  accordingly  in  Wait  v.  Baker  (2  Ex.  1),  Ellershaw 
V.  Magniac  (6  Ex.  570),  and  Gaharron  v.  Kreeft  (L.  R.  10  Ex.  274) 
(in  each  of  which  cases  the  vendors  had  dealt  with  the  bills  of  lading 
for  their  own  benefit),  the  decisions  were  that  the  purchaser  had  no 
property  in  the  goods,  though  he  had  offered  to  accept  bills  for,  or  had 
paid  the  price.  So,  if  the  vendor  deals  with  or  claims  to  retain  the 
bill  of  lading  in  order  to  secure  the  contract  price,  as  when  he  sends 
forward  the  bill  of  lading  with  a  bill  of  exchange  attached,  with  direc- 
tions that  the  bill  of  lading  is  not  to  be  delivered  to  the  purchaser  till 
acceptance  or  payment  of  the  bill  of  exchange,  the  appropriation  is  not 
absolute,  but,  until  acceptance  of  the  draft,  or  payment,  or  tender  of 
the  price,  is  conditional  only,  and  until  such  acceptance,  or  payment, 
or  tender,  the  property  in  the  goods  does  not  pass  to  the  purchaser*, 
and  so  it  was  decided  in  Turner  v.  Trustees  of  Liverpool  Docks  (6  Ex. 
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543,  20  L.  J.  Ex.  293);  Shepherd  v.  Harrison  (L.  R.  4  Q.  B.  196); 
Ogg  V.  Shuter  (1  C.  P.  D.  47).  But  if  the'  bill  of  lading  has  been 
dealt  with  only  to  secure  the  contract  price,  there  is  neither  principle 
nor  authority  for  holding  that  in  such  a  case  the  goods  shipped  for  the 
purpose  of  completing  the  contract  do  not  on  payment  or  tender  by  the 
purchaser  of  the  contract  price  vest  in  him.  When  this  occurs  there  is 
a  performance  of  the  condition  subject  to  which  the  appropriation  was 
made,  and  everything  which,  according  to  the  intention  of  the  parties, 
is  necessary  to  transfer  the  property  is  done ;  and,  in  my  opinion, 
under  such  circumstances,  the  property  does  on  payment  or  tender  of 
the  price  pass  to  the  purchaser." 

AMERICAN  NOTES. 

Where  there  is  a  contract  for  the  sale  of  unascertained  goods,  and  the  seller 
appropriates  certain  goods  in  pursuance  of  the  contract,  and  delivera  them  to 
a  carrier  for  shipment  to  the  buyer,  the  presumption  is  that  title  and  the  right 
to  possession  pass  at  the  time  of  the  delivery  to  the  carrier.  But  this  is  only  a 
presumption  as  to  the  intention  of  the  parties,  and  it  may  be  rebutted  by  evi- 
dence of  appropriate  acts  or  words  of  the  seller  at  the  time  of  the  shipment 
Where,  for  example,  the  seller  takes  a  bill  of  lading  in  his  own  favor  or  that 
of  his  agents,  there  is  a  strong  inference  that  title,  or  at  least  the  right  of  dis- 
posal,  is  intended  to  be  retained.  The  St.  Joze  Indianoj  1  Wheaton  (U.  S.), 
208;  Dows  v.  National  Exchange  Bank,  91  United  States,  618;  Seeligsonv. 
Philbricky  30  Federal  Rep.  601 ;  The  John  K,  Shaw,  32  id.  491 ;  Berger  v. 
State,  50  Arkansas,  20 ;  Erwin  v.  Harris,  87  Georgia,  333 ;  Merchants*  National 
Bank  y.  Bangs,  102  Massachusetts,  291 ;  Bergeman  v.  Indianapolis  jr  St,  Louis 
R.  Co,,  104  Missouri,  77 ;  Farmers*  Sf  Mechanics*  Nat.  Bank  v.  Logan,  74  New 
York,  568 ;  Emery  v.  Irving  National  Bank,  25  Ohio  State,  360  ;  Belief ontaine  v. 
Vassaux,  55  id.  323;  Hohart  v.  Littlefield,  13  Rho<le  Island,  341,  346;  Charles 
V.  Carter,  96  Tennessee,  607.  See  Benjamin  on  Sales,  7th  ed.  373-374 ;  Bur- 
dick  on  Sales,  63-66;  21  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  507-511. 

The  question  turns  on  the  intention  of  the  vendor,  as  it  appears  from  all 
the  circumstances  surrounding  the  transaction,  and  is  properly  a  question  for 
the  jury.  Merchants'  National  Bank  v.  Bangs,  supra.  In  that  case  the  Court, 
per  Colt,  J.,  said  :  "  When,  from  the  nature  of  the  agreement,  the  vendor  is 
to  make  the  appropriation,  then,  as  soon  as  any  act  is  done  by  him,  identifying 
the  property,  and  it  is  set  apart  with  the  intention  unconditionally  to  apply  it 
in  fulfilment  of  the  contract,  the  title  vests,  and  the  sale  is  complete.  Thus 
the  delivery  to  the  buyer  or  his  agent,  or  to  a  common  carrier,  consigned  to 
him,  whether  a  bill  of  lading  is  taken  or  not,  if  there  is  nothing  in  the  circum- 
stances to  control  the  effect  of  the  transaction,  will  be  sufficient.  If  the  bill 
of  lading,  or  other  written  evidence  of  the  delivery  to  the  carrier,  be  taken  in 
the  name  of  the  consignee,  or  be  transferred  to  him  by  indorsement,  the 
strongest  proof  is  afforded  of  the  intention  to  transfer  an  absolute  title  to  the 
vendee.  But  the  vendor  may  retain  his  hold  upon  the  goods  to  secure  payment 
of  the  price,  although  he  puts  them  in  course  of  transportation  to  the  place  of 
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destination,  by  delivery  to  a  carrier.  The  appropriation  which  be  then  makes 
is  said  to  be  provisional  or  conditional.  He  may  take  the  bill  of  lading  or 
carrier's  receipt,  in  his  own  or  some  agent's  name,  to  be  transferred  on  pay- 
ment of  the  price,  by  bis  own  or  his  agent's  indorsement  to  the  purchaser,  and 
in  all  cases  when  he  manifests  an  intention  to  retain  this  Jus  disponendU  the 
property  will  not  pass  to  the  vendee.  Practically,  the  difficulty  is  to  ascertain, 
when  the  evidence  is  meagre  or  equivocal,  what  the  real  intention  of  the  par- 
ties was  at  the  time.  It  is  properly  a  question  of  fact  for  the  jury,  under 
proper  instructions,  and  must  be  submitted  to  them,  unless  it  is  plain  as  matter 
of  law  that  the  evidence  will  justify  a  finding  but  one  way." 

In  Wigton  v.  Bowley,  130  Massachusetts,  252,  A.  ordered  certain  goods  of 
B.,  at  an  agreed  price,  delivered  on  board  the  cars,  authorized  B.  to  draw  upon 
him  for  the  amount,  and  gave  references  as  to  his  pecuniary  ability.  B.  made 
inquiries  of  the  persons  named,  placed  the  goods  on  board  the  cars  of  a  railroad 
company,  directed  to  A.,  took  a  receipt  in  which  A.  was  named  as  consignee, 
and  sent  a  draft  for  the  amount  with  the  receipt  to  a  bank  for  collection,  with 
directions  to  deliver  the  receipt  to  A.  on  his  accepting  the  draft.  The  draft 
was  not  accepted.  The  defendant,  in  good  faith,  purchased  the  property  of 
A.,  and  obtained  possession  of  it.  In  an  action  by  B.  for  conversion,  it  was 
held  that  the  facts  w^arranted  a  finding  that  title  to  the  goods  passed  to  A.  on 
the  delivery  to  the  railroad  company.  The  Court  lays  stress  on  the  fact  that 
the  receipt  was  given  in  the  name  of  the  consignee,  and  holds  that  an  intention 
to  retain  the  right  of  disposal  was  not  sufficiently  manifested  at  the  time  of 
the  shipment.  The  decision  seems,  perhaps,  questionable.  The  Court  hardly 
gives  sufficient  weight  to  the  fact  of  B.'s  holding  the  bill  of  lading,  thus  retain- 
ing control  of  the  goods. 

Of  course,  if  title  has  passed  by  an  unconditional  shipment  of  the  goods  it 
cannot  be  regained  by  the  seller's  sole  act  Philadelphia  ff  Reading  R.  Co.  v. 
Wireman^  88  Pennsylvania  State,  264. 

Mr.  Tiffany,  in  his  book  on  Sales,  pp.  104-105,  summarizes  the  law  on  this 
point  as  follows :  *'  When  there  is  a  contract  for  the  sale  of  unascertained 
goods,  and  the  seller,  in  purauance  thereof,  delivers  goods  to  a  carrier  for 
transmission  to  the  buyer,  but  reserves  the  right  of  disposal  until  certain  condi- 
tions are  fulfilled,  notwithstanding  the  shipment,  the  appropriation  does  not  be- 
come absolute,  and  the  property  does  not  pass  until  the  conditions  are  fulfilled. 
"  When  the  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  de. 
liverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is  pnmd  facte  deemed 
to  reserve  the  right  of  disposal. 

'  «  When  the  seller,  upon  shipment,  takes  a  bill  of  lading  to  his  own  order, 
and  deals  with  it  so  as  to  secure  the  contract  price,  either  by  sending  to  an 
agent  the  bill  of  lading,  together  with  a  bill  of  exchange  drawn  on  the  buyer 
for  the  price,  with  instructions  to  deliver  the  bill  of  lading  only  on  acceptance 
or  payment  of  the  bill  of  exchange,  or  by  delivering  the  bill  of  lading  as  security 
to  a  banker  who  has  discounted  the  bill  of  exchange,  the  appropriation  is  con- 
ditional on  the  acceptance  or  payment  of  the  bill  of  exchange,  as  the  case 
may  be." 

Another  illustration  of  the  retention  of  rights  by  the  seller  after  shipment 
is  afforded  by  the  case  of  goods  sent  C.  O.  D.    In  such  cases  it  seems  that  the 
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vendor  does  not  retain  title,  but  merely  a  right  to  the  possession  of  the  goods 
until  payment.  Pilgreen  v.  StcUe,  71  Alabama,  368 ;  State  v.  Carl^  48  Arkan- 
sas, 353;  State  v.  Intoxicating  Liquors,  73  Maine,  278;  State  v.  Peters,  91  id. 
31 ;  Norfolk  Southern  R,  Co.  v.  Barnes,  104  North  Carolina,  25  ;  CommonwecUth 
V.  Fleming,  130  Pennsylvania,  138. 

This  view,  however,  is  not  always  taken.  In  State  v.  O^Neil,  58  Vermont,  140, 
it  was  held  that  title  did  not  pass  until  delivery  by  the  carrier  to  the  vendee. 

By  far  the  commonest  cases  in  which  a  seller,  after  delivery  of  the  prop- 
erty to  the  buyer,  still  retains  title,  are  the  cases  of  so-called  conditional  sales. 
It  is  beyond  the  scope  of  this  note  to  discuss  the  law  relating  to  such. 
The  cases  are  collected  in  Benjamin  on  Sales,  7th  ed.  298-312;  21  Am.  & 
Eug.  Encycl.  of  Law,  628-661 ;  and  in  notes  in  37  American  Reports,  664 ;  57 
id.  572 ;  3  American  State  Reports,  198. 


Section  IV.  —  Seller's  Bights  hy  Way  of  Security.    {Lien  ; 
Stoppage  in  transitu.) 

No.  16.  — DIXON  V.  YATES. 
(K.  B.  1833.) 

No.  17.  —  KEMP  V.  FALK. 
(H.  L.  1882.) 

RULE. 

The  seller  of  goods  who  has  not  given  credit,  or  parted 
with  the  possession,  is  entitled  to  retain  possession  until 
payment ;  and  the  seller  who  has  given  credit  is  entitled, 
on  the  failure  of  the  credit  by  the  declared  insolvency  of 
the  buyer  {e.  g.  where  his  bills  for  the  price  have  been  dis- 
honoured) to  retain,  or  if  the  goods  are  in  transitu  to  resume, 
the  possession  in  security  of  his  rights  as  unpaid  vendor, 
subject  only  (if  the  goods  are  carried  by  ship)  to  the  rights 
of  an  indorsee  for  value  of  the  bills  of  lading. 

Dixon  and  another  v.  Tates  and  others. 

5  Bam.  &  Adol.  313-347  (39  K.  R.  489). 

Sale  of  Goods.  —  Vendor* s  Lien.  —  Insolvency  of  Vendee. 
D.  bought  of  Y.  forty-six  puncheons  of  rum,  lying  in  the  warehouse  [313] 
of  Y.,  at  Liverpool,  and  sold  them  to  C,  who  was  a  clerk  of  Y.^  but 
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carried  on  bnslDess  for  himself.  D.  gave  C.  an  invoice,  specifying  the  marks 
and  numbers  of  each  puncheon,  and  took  his  acceptances  for  the  price.  The 
rum,  and  the  samples  which  had  been  taken,  remained  in  Y.*8  warehouse. 
The  invariable  mode  of  delivering  goods  sold  while  they  are  in  warehouses  at 
Liverpool,  is  by  the  vendor's  giving  a  delivery  order  to  the  vendee.  D.  was 
asked  by  C.  for  delivery  orders,  but  declined  giving  any,  except  for  two  or 
three  puncheons,  which  G.  received.  C.  marked,  coopered,  and  gauged  the 
casks.  While  the  bills  were  running,  C.  sold  twenty-six  of  the  puncheons  to 
K.,  who  paid  him  for  them,  and  who,  by  C.*s  permission,  without  the  knowl- 
edge of  D.,  gauged  and  coopered  the  casks  in  the  warehouse  of  Y.,  and  marked 
them  with  his  initials.  C.  gave  an  invoice  to  K.,  stating  the  marks  and  num- 
bers of  the  casks,  and  by  whom  the  rum  was  bonded.  C,  also,  while  the  bills 
were  running,  sold  eighteen  puncheons  of  the  rum  to  two  other  parties,  to 
whom  he  gave  similar  invoices  and  samples;  and  who  afterwards  obtained 
three  of  the  puncheons,  on  a  delivery  order  signed  by  themselves,  but  not  by 
D.  They  paid  C.  for  the  whole.  The  bills  given  by  C.  for  the  price  of  the 
forty-four  puncheons  were  dishonoured :  Held,  upon  special  case  (whereby 
it  was  agreed  that  the  Court  should  be  at  liberty  to  draw  from  the  facts  any 
inference  that  the  jury  might  have  drawn),  that  C.  never  had  acquired  the 
actual  possession  of  the  rum,  and  on  his  dishonouring  his  acceptances,  D.  had 
a  lien  on  it  for  the  price ;  and  that  C.'s  sub-vendees  could  not  claim  against  D. 
the  rum  which  remained  undelivered  to  them. 

This  was  a  feigned  issue  under  the  Interpleader  Act,  1  &  2 
Will.  IV.  c.  58,  to  try  whether  the  property  in,  or  the  right  of 
possession  of,  forty-four  puncheons  of  rum,  then  being  in  a  cer- 
tain warehouse  of  the  defendant  Yates,  or  any  part  thereof,  was 
in  the  plaintiffs  on  the  18th  of  November,  1831,  when  they  de- 
manded the  same  of  Yates,  and  he  refused  to  deliver  the  same  or 
any  part  thereof  to  the  plaintiffs.  At  the  trial  before  Patteson, 
J.,  at  the  Lancaster  Spring  Assizes,  1832,  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case :  and  it  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  from  the  facts  therein  stated  any  inference  that  the  jury 
might  have  drawn. 

On  the  28th  of  June,  1831,  the  plaintiffs,  spirit  merchants  at 
Liverpool,  bought  of  the  defendant  Yates  147  puncheons,  10  hogs- 
heads, 2  barrels  of  rum,  which  had  been  bonded  by  Yates  in  his 
own  name,  and  placed  by  him  in  his  own  bonded  vaults, 
[•  314]  in  Atherton  Street,  *  Liverpool.  At  the  time  of  this  pur- 
chase Yates  handed  an  invoice  to  the  plaintiffs,  specifying 
the  marks  and  numbers  of  each  puncheon  or  cask,  and  the  name 
of  the  vessel  which  imported  it ;  and  at  the  bottom  was  written, 
"Warehoused   per  J.    B.    Yates   &    Co.,    in    Yates's,    Atherton 
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Street  *  The  price,  £1812,  was  paid  by  the  plaintiffs  to  Yates^ 
in  August  and  September.  On  the  same  28th  of  June,  on  which 
this  purchase  was  made,  the  plaintiffs  resold  a  part,  viz.,  35 
puncheons,  to  Collard,  who  was  clerk  to  Yates,  and  also  carried 
on  business  on  his  own  account,  as  a  spirit  merchant,  with  the 
knowledge  of  his  employer.  For  the  price  of  this  parcel  of  35 
puncheons,  Collard  accepted  two  bills  for  £240  each;  and  after 
the  sale,  the  plaintiffs  gave  Collard  delivery  orders  on  Yates  for 
the  whole  35  puncheons.  The  invariable  mode  of  delivering  goods 
in  warehouses  at  Liverpool,  is  by  handing  delivery  orders.  Yates 
kept  no  transfer  books.  On  the  5th  of  October,  1831,  one  of  the 
bills  given  in  payment  for  the  parcel  of  35  puncheons  was  dis- 
honoured, and  was  taken  up  by  the  plaintiffs.  Up  to  that  time 
Collard  had  been  in  good  credit  with  the  plaintiffs.  When  the 
other  bill  was  nearly  at  maturity,  the  plaintiffs,  on  the  29th  of 
October,  1831,  to  save  their  own  and  Collard's  credit,  advanced 
money  to  take  it  up.  Both  bilk  were  in  the  hands  of  Moss  &  Co. 
the  plaintiffs'  bankers. 

On  the  13th  of  August,  1831,  the  plaintiffs  bought  of  the 
defendant  Yates  another  parcel,  consisting  of  51  puncheons  of 
rum,  which  had  been  imported  from  Jamaica  in  the  ship  Alecto, 
and  which  were  bonded  by  him  in  his  own  name,  and  placed  in 
his  own  bonded  vaults  in  Atherton  Street  Yates  gave  an  invoice 
as  follows:  "Liverpool,  13th  of  August,  1831,  Messrs. 
*  W.  Dixon,  jun.  &  Co.  Bought  from  J.  B.  Yates  &  Co.  [*  315] 
51  puncheons  Jamaica  rum.  -  Payment  two  months  and 
two  months."  The  numbers  and  marks  of  the  casks  were  then 
inserted,  and  at  the  bottom  there  was  a  memorandum,  "  Ware- 
housed per  J.  B.  Yates  &  Co.,  29th  of  July,  1831,  in  Atherton 
Street*  The  price  of  this  lot,  £624  6«.  Id.,  was  paid  by  the 
plaintiffs  on  the  5th  of  November,  1831.  On  the  same  day  on 
which  this  latter  purchase  was  made  by  the  plaintiffs,  viz.,  the 
13th  of  August,  1831,  they  sold  to  Collard  46  puncheons:  viz., 
10  puncheons  of  the  parcel  first  above  mentioned,  of  147  punch- 
eons, 10  hogsheads,  and  2  barrels;  and  36  of  the  51  puncheons 
last  mentioned ;  and  they  delivered  to  him  an  invoice  specifying 
the  marks  and  numbers  of  each  puncheon.  For  the  price,  £589 
6«.  2d. ,  Collard  accepted  two  bills  drawn  upon  him  by  the  plain- 
tiflFs,  dated  the  13th  of  August,  1831,  payable  respectively  at  three 
and  four  months,  at  Barclay,  Trittons,  &  Co.  in  London.     One  of 
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these  bills  the  plaintiffs  paid  away ;  the  other  they  paid  to  their 
bankers  as  cash. 

After  the  last-mentioned  purchase  by  Collard  from  the  plain- 
tiffs, he  applied  to  them  for  delivery  orders  on  Yates,  which  they 
refused  to  give ;  but  said  that,  if  he  wanted  one  or  two  puncheons, 
they  would  let  him  have  them.  Collard  addressed  to  the  plain- 
tiffs two  orders  in  the  following  form :  "  Messrs.  W.  Dixon  & 
Co.  please  to  deliver  one  puncheon  of  rum,  J.  B.  7,  J.  F.  33, 
bought  13th  of  August,  1831.  A.  W.  Collard. "  The  plaintiffs 
gave  corresponding  orders  upon  Yates,  and  the  two  puncheons 
were  delivered  to  a  purchaser  from  Collard.  These  two 
[*  316]  puncheons  were  part  of  the  46  sold  to  *  Collard  on  the 
13th  of  August,  and  the  delivery  order  for  the  two  punch- 
eons was  produced  from  the  possession  of  Collard's  assignees.  At 
the  trial  the  remaining  44  puncheons  sold  to  Collard  on  the  13th 
of  August  were  the  subject-matter  of  the  issue. 

On  the  16th  of  November,  1831,  the  first  of  the  two  bills 
accepted  by  Collard  for  the  46  puncheons  became  due  in  London, 
and  was  dishonoured.  It  was  returned  to  and  taken  up  by  the 
plaintiffs  on  the  19th  of  November;  and  the  other  bill  was  also 
dishonoured  when  at  maturity,  and  taken  up  by  the  plaintiffs. 
CoUard's  insolvency  was  generally  known  at  Liverpool  about  the 
12th  or  14th  of  November. 

On  the  18th  of  November,  1831,  the  plaintiffs  gave  notice  to 
the  defendant  Yates  not  to  deliver  the  rum  to  any  person  but 
themselves.  On  the  19th  they  made  a  verbal  demand,  and  on 
the  21st,  a  written  demand,  of  the  rum,  which  Yates  refused  to 
deliver.  The  plaintiffs  had  had  dealings  with  Yates  often  before, 
for  some  years  back,  and  had  bought  of  him  large  quantities  of 
rum,  which  they  left  in  his  cellars ;  and  when  they  effected  re- 
sales, they  gave  delivery  orders  to  the  purchasers,  and  Yates  had 
not  delivered  any  of  such  rums  bought  on  former  occasions  by  the 
plaintiffs  without  delivery  orders  from  them.  Yates  was  not  in 
the  habit  of  accepting  general  delivery  orders;  but  when  the 
plaintiffs  bought  of  him  goods  lying  in  bond,  they  got  orders 
accepted  when  they  wanted  them  out  In  the  mean  time,  the 
plaintiffs  looked  after  the  casks,  sampled  them,  and  coopered 
them,  as  occasion  required.  The  plaintiffs  did  not  get  a  delivery 
onler  accepted  for  either  of  the  parcels  bought  by  them  on  the 
28th    of    June    and    the    13th    of    August,    1831,    but    resold 
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a  part  of  each  parcel  to  CoUard  *  on  the  day  of  the  pur-  [*  317] 
chase ;  to  which  re-sale  the  want  of  a  delivery  order  was 
no  impediment 

The  rums  which  the  plaintiffs  bought  on  the  28th  of  June  and 
13th  of  August,  were  sampled  on  the  quay  when  landed,  and  the 
samples  taken  to  Yates's  sale  room.  The  plaintiffs  received  the 
samples  of  those  which  they  did  not  sell  to  CoUard,  but  not  of 
those  which  they  did.  Collard  kept  the  remainder  at  Yates 'a 
It  is  the  custom  for  purchasers  of  rum  always  to  take  the  samples, 
and  to  cooper  the  casks.  Collard,  soon  after  the  purchase,  had 
the  puncheons  which  he  bought  coopered  in  Yates's  warehouse, 
and  marked  with  the  letter  C.  The  plaintiffs  never  touched  those 
puncheons,  or  sampled  them,  but  left  Collard  to  look  after  them 
until  the  21st  of  November,  when  they  had  them  sampled. 

On  the  28th  of  October,  after  the  negotiation  of  the  bills  given 
by  Collard,  and  before  they  had  arrived  at  maturity,  Collard  sold 
26  puncheons,  part  of  the  46  which  he  had  bought  of  the  plaintiffs 
on  the  13th  of  August,  to  the  defendant  Kaye,  who,  on  the  31st 
of  October,  accepted  bills  for  the  price,  which  were  duly  hon- 
oured. Collard  got  those  acceptances  from  Kaye,  between  ten  and 
twelve  in  the  morning  of  the  31st  of  October.  An  invoice  con- 
taining the  marks  and  numbers  of  the  casks,  and  stating  where 
and  by  whom  the  rum  was  bonded,  was  made  out  and  delivered  by 
Collard  to  Kaye. 

On  the  31st  of  October,  the  cooper  employed  by  the  defendant 
Kaye  applied  at  the  counting-house  of  Yates  for  permission  to 
have  the  26  puncheons  coopered  and  gauged,  on  behalf  of  Kaye, 
and  about  nine  o'clock  of  that  morning,  Yates's  ware- 
houseman accompanied  the  *  cooper  to  the  warehouse  of  [*318] 
the  defendant  Yates,  when  the  cooper  prepared  the  casks 
for  the  gauger,  and  marked  them  J.  A.  K.  On  the  same  day  the 
gauger  attended,  and  gauged  the  puncheons  on  behalf  of  Kaye; 
and  on  that  and  the  following  day  the  cooper  coopered  the  casks 
on  his  behalf.  The  warehouseman  of  the  defendant  Yates  was 
present  nearly  all  the  time  of  gauging  and  coopering  the  punch- 
eons. If  the  cooper  had  met  with  any  impediment  at  Yates's  at 
nine  o'clock  that  morning,  there  would  have  been  time  to  inform 
Kaye  before  he  had  accepted  the  bills  of  Collard.  When  the  per- 
sons came  from  the  defendant  Kaye  to  gauge  the  rums,  they  were 
refused  three  times  by  a  clerk  of  Yates ;  then  Collard  came  and 
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had  it  done.  The  coopering  and  marking  were  also  done  with 
CoUard's  knowledge,  and  by  his  permission.  On  the  19th  of 
November,  Kaye  presented  to  the  plaintiffs,  for  their  acceptance, 
a  delivery  order  for  the  26  puncheons  bought  by  them  of  Collard, 
which  the  plaintiffs  refused  to  accept 

The  remaining  18  puncheons  were  sold  by  Collard,  on  the  7th 
of  September,  to  the  defendants  Bond  and  Proctor,  and  he  made 
out  and  delivered  to  them  an  invoice  specifying  the  marks  and 
numbers  of  the  puncheons,  and  where  and  by  whom  the  same  was 
bonded  On  the  9th  of  September,  Bond  and  Proctor  settled  with 
Collard  for  these  rums ;  partly  by  cash,  partly  by  brandies  which 
had  been  bought  before,  partly  by  wines  bought  then,  and  partly 
by  a  bill  for  £39,  which  was  afterwards  paid.  The  samples  of 
these  18  puncheons,  and  which  were  part  of  the  samples  which 
Collard  kept  at  Yates's  counting-house,  were  taken  to  Bond 
and  Proctor,  after  the  sale  to  them;  out  of  this  lot  of 
[*  319]  *  18  puncheons,  Yates  delivered  three  to  the  defendants 
Bond  and  Proctor,  with  the  assent  of  Collard,  viz. ,  one  on 
the  15th  of  October,  one  on  the  1st  of  November,  and  one  on  the 
8th  of  November,  upon  separate  delivery  orders,  signed  by  Bond 
and  Proctor,  and  without  any  delivery  order  from  the  plaintiffs. 

On  the  19th  of  November  Bond  and  Proctor  presented  to  the 
plaintiffs,  for  acceptance,  a  delivery  order  for  the  remainder  of 
the  rums  sold  to  them  by  Collard,  which  the  plaintiffs  refused  to 
accept 

On  the  21st  of  November,  after  the  demand  made  on  Yates  by 
the  plaintiffs,  they,  by  his  permission,  sampled  the  41  puncheons 
then  remaining  in  his  warehouse. 

In  October,  1830,  the  plaintiffs  bought  a  quantity  of  rum  from 
Yates  at  two  and  three  months'  credit,  which  they  resold  on  the 
same  day  to  Collard. 

Cresswell,  for  the  plaintiffs.   .  .  . 
[323]      Wightman,  for  Kaye.  .  .  . 
[325]      Eoscoe,  for  Bond  and  Proctor.  .  .  . 
[330]      Cowling,  for  Yates.  .  .  . 

[*  336]       *  Denman,  Ch.  J.  :  — 

In  this  case  it  appears  that  the  plaintiffs  purchased  46 
puncheons  of  rum  lying  in  the  warehouse  of  the  defendant  Yates, 
and  paid  for  them,  and  thus  became  the  owners.     They  sold  a 
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part  of  the  rum  to  CoUard,  a  clerk  in  the  service  of  Yates,  and  he 
paid  for  that  part  by  bills,  which  were  afterwards,  but  before  the 
plaintiffs  had  demanded  possession  of  the  rum,  dishonoured.  The 
right  of  property  and  possession  thereby  revested  in  the  plaintiffs, 
unless  something  had  been  done  in  the  interval  to  devest  them  of 
their  right  of  possession.  While  the  bills  were  running,  CoUard 
had  the  power  to  take  the  rum  into  his  possession,  and  to  dispose 
of  and  sell  it,  but  he  did  not  exercise  that  power  by  any  sufficient 
means.  The  invariable  mode  of  delivering  goods  sold  while  in 
warehouses  in  Liverpool,  is  found  to  be  by  the  vendors  handing 
to  the  vendees  delivery  orders;  and  here  CoUard  obtained  no 
delivery  orders  except  for  two  puncheons.  It  is  said  that  the 
delivery  of  a  part  operates  in  law  as  a  constructive  delivery  of  the 
whole ;  but  that  is  so  only  where  the  delivery  of  part  is  intended 
to  be  a  delivery  of  the  whole.  Here  that  was  not  so;  for  the 
plaintiffs,  by  refusing  to  deliver  more  than  the  two  puncheons, 
gave  notice  to  CoUard  that  they  meant  to  retain  the  possession  of 
the  rest 

The  taking  of  samples  and  coopering  are  circumstances  from 
which  a  jury  might  infer  an  actual  delivery  of  the  whole;  but 
that  is  not  found  as  a  fact  in  the  case,  and  I  think  the  circum- 
stances do  not  make  it  incumbent  on  the  Court  to  say  there  was 
such  a  delivery  of  the  whole.  If  I  had  been  on  the  jury,  I  should 
have  found  that  there  was  no  such  actual  delivery.  It 
has  been  contended  that  the  plaintiffs,  after  *  having  [*  337] 
received  notice  of  the  dishonour  of  the  bills  by  CoUard, 
were  bound  to  take  some  step  to  enforce  their  lien ;  but  it  seems 
to  me  that  nothing  short  of  an  actual  delivery  could  devest  a 
vendor  of  the  right  to  stop  in  transitu,  which  is  admitted  to  be 
analogous  to  the  right  of  retaining.  That  being  so,  Yates,  then, 
is  not  able  to  set  up  as  against  the  plaintiffs  the  act  of  any  third 
party,  and  therefore  is  not  entitled  to  retain  the  possession  of  the 
rum.  It  has  been  said  that  the  plaintiffs  cannot  recover,  because 
they  have  given  CoUard  the  means  of  going  into  the  market  with 
an  apparent  title  to  the  property ;  the  answer  to  that  is,  he  had 
not  that  evidence  of  a  transfer  to  him,  without  which  any  pur- 
chaser's title  would  have  been  imperfect.  Under  all  the  circum- 
stances, I  think  the  right  of  property  and  possession  as  to  the  44 
puncheons  remained  in  the  plaintiffs,  and  that  they  are  entitled  to 
recover. 
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LiTTLEDALE,  J.  :  — 

I  think  the  property  and  right  to  the  possession  of  the  44 
puncheons  of  rum  are  in  the  plaintiffs.  They  sold  to  CoUard  a 
parcel  of  goods  in  June,  and  another  parcel  in  August  The  first 
parcel  was  paid  for  by  two  bills  of  exchange,  which  were  dishon- 
oured, and  taken  up  by  the  plaintiffs  to  save  their  own  credit; 
and  those  goods  not  having  been  paid  for  by  CoUard,  he  has 
clearly  no  right  of  property  in  them. 

As  to  the  second  parcel :  Collard  became  insolvent  in  Novem- 
ber ;  the  bills  given  by  him  for  the  goods  were  dishonoured  The 
plaintiffs,  therefore  (unless  something  had  been  done  to  prevent 
it,  in  the  interval  between  the  purchase  by  Collard  and  the  dis- 
honour of  his  bills),  might  resume  possession  and  pre- 
[*  338]  vent  the  delivery.  *  The  only  question  is,  whether,  in 
the  interval,  anything  of  that  nature  was  done  by  CoUard. 
The  invariable  mode  of  delivering  goods  sold  while  they  are  lying 
in  warehouses  at  Liverpool,  is  by  the  vendor  handing  delivery 
orders  to  the  vendee.  The  plaintiffs  had  not  given  to  Collard 
orders  for  the  rum  in  question,  therefore  there  had  not  been  a 
delivery  to  him  in  the  usual  mode.  Had  he,  then,  acquired  the 
possession  (as  he  undoubtedly  might)  in  any  other  way?  An 
invoice  was  delivered.  In  the  case  of  any  sale  of  goods,  the  com- 
mon course  is  for  the  vendor  to  deliver  to  the  vendee  an  invoice, 
but  that  does  not  vest  the  actual  possession  of  the  goods  in  the 
vendee.  The  delivering  of  the  invoice,  therefore,  did  not  give 
Collard  any  colourable  title.  Then,  after  receiving  the  invoice, 
Collard  coopered  and  marked  the  casks.  The  coopering  was  an 
act  which  might  be  done  in  order  to  ascertain  that  the  casks  were 
in  proper  order.  The  marking  of  the  casks  with  his  initials  is  an 
act  which  looks  much  more  like  taking  possession.  But  Collard 
knew  at  the  time  that  he  had  no  delivery  order.  He  was  a  clerk 
to  Yates,  and  had  the  management  of  his  cellar,  and  full  power  to 
mark  and  gauge  the  casks  as  he  pleased.  If  that  act  had  been 
done  with  the  approbation  of  Yates,  the  latter  knowing  that  Col- 
lard had  bought  the  rum,  it  might  have  been  suiBBcient  to  vest  the 
actual  possession  in  the  latter.  But  that  was  not  so.  It  seems, 
therefore,  to  me  that  Collard  had  not  done  suflBcient  to  take  the 
possession:  and  then,  the  bills  having  been  dishonoured  on  the 
1st  of  September,  the  plaintiffs  were  entitled  to  retain. 

It   remains    to  be    considered    whether    the  fact  of    Collard 
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having  sold  part  of  the  rums  to  Kaye,  and  to  Bond  *  and  [*  339] 
Proctor,  and  the  acts  done  by  them,  make  any  difiference. 
It  is  a  general  principle  of  law,  that  a  man  who  has  not  the  prop- 
erty and  right  of  possession  in  goods  cannot  transfer  them  to  a 
vendee ;  and,  therefore,  if  the  original  vendor  chooses  to  retain  or 
stop  m  transitu,  a  second  vendee  is  in  no  better  situation  than  the 
first.  Then  it  is  said  there  was  a  part  delivery  here,  and  that 
that,  in  point  of  law,  operated  as  a  constructive  delivery  of  the 
whole.  But  that  rule  is  confined  to  cases  where  the  delivery  of 
part  is  intended  to  be  a  delivery  of  the  whole.  Bunney  v.  Poyntz, 
4  B.  &  Ad.  568  (38  R  R  309) ;  Simmons  v.  Svnft,  5  B.  &  C.  857 
(29  R  R  438).  On  the  contrary,  there  was  in  this  case  an 
express  refusal  to  deliver  the  whole. 

There  are  two  general  principles  of  law  which  must  decide  the 
present  case :  the  one  is,  that  so  long  as  goods  sold  and  unpaid  for 
remain  in  the  immediate  possession  of  the  vendor,  he  may  refuse 
to  deliver  them ;  and  if  they  remain  in  the  possession  of  his  agent, 
t.  e. ,  a  warehouseman  or  carrier,  he  may  stop  them.  The  other  is, 
that  a  second  vendee  of  a  chattel  cannot  stand  in  a  better  situation 
than  his  vendor. 

Parke,  J.  :  — 

I  am  of  the  same  opinion.  No  doubtful  principle  of  law  is 
involved  in  this  case.  The  question  is,  what  inferences  ought  to 
be  drawn  from  the  facts  given  in  evidence;  and,  particularly, 
whether  there  has  been  a  delivery  of  the  44  puncheons  of  rum  to 
CoUard,  or  of  18  puncheons  to  Bond  and  Proctor,  or  26  to  Kaye  ? 
Those  are  questions  of  fact.  The  issue  is,  whether  the  plaintiffs 
are  entitled  to  the  property  in,  or  to  the  right  of  posses- 
sion of  44  puncheons  of  *  rum  marked  and  numbered  as  [*  340] 
stated  in  the  issue,  and  being  in  the  warehouse  of  the 
defendant  Yates.  Collard  purchased  of  the  plaintiffs.  Kaye, 
Bond,  and  Proctor  are  sub-purchasers.  It  is  clear  that  the  plain- 
tiffs were,  originally,  entitled  to  the  goods.  An  invoice  was  made 
out  to  them,  and  the  price  was  paid  by  them.  I  take  it  to  be 
clear  that  by  the  law  of  England  the  sale  of  a  specific  chattel 
passes  the  property  in  it  to  the  vendee  without  delivery.  The 
general  doctrine  that  the  property  in  chattels  passes  by  a  contract 
of  sale  to  a  vendee  without  delivery  is  questioned  in  Bailey  v. 
Culverwell,  2  M.   &  Ry.   566  (see  Com.  Dig.  Biens,  D.   3),  in  a 
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note  by  the  reporters ;  but  I  apprehend  the  rule  is  correct  as  con- 
fined to  a  bargain  for  a  specific  chattel.  Where  there  is  a  sale  of 
goods  generally,  no  property  in  them  passes  till  delivery,  because 
until  then  the  very  goods  sold  are  not  ascertained ;  but  where,  by 
the  contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel, 
and  to  pay  the  stipulated  price,  the  parties  are  then  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in  pursuance 
of  a  general  contract  The  very  appropriation  of  the  chattel  is 
equivalent  to  delivery  by  the  vendor,  and  the  assent  of  the  vendee 
to  take  the  specific  chattel,  and  to  pay  the  price,  is  equivalent  to 
his  accepting  possession.  The  effect  of  the  contract,  therefore,  is 
to  vest  the  property  in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore  may  set 
up  the  jtbs  tertii ;  then  the  question  is,  whether  any  third 
[*341]  persons  are  entitled?  The  plaintiffs  parted  *with  the 
property  in  the  goods.  They  sold  to  Collard,  but  he  did 
not  take  actual  possession.  There  was  no  delivery  order,  nor  was 
the  rum  delivered  to  him.  The  whole  quantity  sold  to  him  in 
June  and  August  was  paid  for  by  bills,  three  of  which  were  dis- 
honoured before  the  plaintiffs  demanded  the  possession,  and  one 
bill  afterwards ;  and  Collard  had  become  generally  insolvent  before 
the  demand  was  made.  It  is  said  that  Collard  is  entitled  to  the 
property  in  the  goods;  but  the  plaintiffs  were  vendors  retaining 
the  possession,  and  every  vendor  has  a  lien  until  he  is  paid  It 
is  true  that  their  lien  was  suspended  as  long  as  the  bills  were 
running;  but  it  revived  as  soon  as  they  were  dishonoured.  On 
the  16th  of  November  Collard  had  dishonoured  three  bills,  and 
had  become  insolvent,  and  was  known  to  be  sa  The  lien  of  the 
vendors  then  revived.  If  they  had  parted  with  the  actual  posses- 
sion, and  the  goods  had  remained  in  the  hands  of  a  carrier,  they 
would  have  been  entitled  to  stop  them  in  transitu,  unless  the  sub- 
purchasers from  Collard  had  taken  actual  possession,  and  not  hav- 
ing parted  with  the  possession  at  all,  they  have  a  right  to  retain 
it  under  the  same  circumstances. 

If,  indeed,  Collsird  had  taken  possession  of  these  goods,  then 
the  plaintiffs'  right  was  at  an  end.  It  is  true  he  had  taken 
samples ;  but  they  were  not  part  of  the  bulk  of  the  commodity  to 
be  delivered.  Then  it  is  said  that  by  taking  possession  of  the 
two  puncheons,  he  took  possession  of  the  whole ;  but  it  is  clearly 
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established,  that  if  part  be  delivered  with  an  intent  to  separate 
that  part  from  the  rest,  it  is  not  an  inchoate  delivery  of  the 
whole,  so  as  to  devest  the  right  of  property  out  of  the 
vendor.  Here  the  vendors,  on  being  *  asked  to  give  a  [*342] 
delivery  order  for  the  whole,  said  they  would  give  an 
order  for  one  or  two  puncheons  only ;  thereby  separating  that  part 
distinctly  from  the  rest  As  to  the  marking,  that  is  an  equivocal 
act :  it  may  be  for  the  purpose  of  taking  possession,  or  merely  for 
that  of  identifying  the  property.  Besides,  here  it  is  proved  that 
the  invariable  mode  of  delivering  goods  sold  while  they  are  in 
warehouses  at  Liverpool,  is  by  giving  the  vendee  a  delivery  order. 
I  agree  that,  notwithstanding  such  custom,  there  may  be  a  deliv- 
ery by  some  other  mode.  The  absence  of  a  customary  order,  how- 
ever, is  a  strong  circumstance  to  show  that  possession  was  not 
intended  to  be  delivered,  where  the  acts  relied  upon  to  show  that 
possession  was  taken,  are  equivocal.  These  are  all  the  facts  of 
the  case,  as  far  as  they  relate  to  Collard.  Then  it  is  said  that 
CoUard  sold  26  puncheons  to  Kaye,  and  18  to  Bond  and  Proctor, 
that  possession  has  been  taken  by  them,  and  the  lien  of  the  plain- 
tififs  was  thereby  devested.  Kaye  coopered  and  gauged  the  casks. 
Now,  gauging  is  an  equivocal  act ;  it  might  be  done  to  ascertain 
the  quantity  contained  in  them,  before  he  paid  for  them.  Cooper- 
ing is  an  act  much  more  like  taking  possession ;  and  it  is  the  only 
part  of  the  case  upon  which  I  have  entertained  any  doubt  But 
when  we  consider  that  it  was  objected  to  at  first,  and  until  Col- 
lard interfered;  and  that  a  delivery  order,  which  is  the  usual 
mode  of  transferring  property  from  vendor  to  vendee,  at  Liverpool, 
was  wanting  in  this  instance,  — I  think  we  ought  not  to  come 
to  the  conclusion  that  Kaye  took  possession,  merely  because  he 
coopered  and  gauged  the  casks.  As  to  Bond  and  Proctor,  the  case 
is  less  strong,  for  they  never  coopered  or  gauged.  Then 
there  was  no  *  delivery  to  the  sub-vendees ;  and  the  rule  [*  343] 
is  clear,  that  a  second  vendee,  who  neglects  to  take  either 
actual  or  constructive  possession,  is  in  the  same  situation  as  the 
first  vendee  under  whom  he  claims.  He  gets  the  title  defeasible  on 
non-payment  of  the  price  by  the  first  vendee.  Craven  v.  Ryder,  6 
Taunt  433,  2  Marsh.  127  (16  E.  R  644).  There  is  no  question 
on  these  propositions  of  law.  The  only  diflBculty  is  one  of  fact, 
—  whether  there  was  a  delivery  or  not  It  being  thus  established 
that  Tates  is  liable  to  the  plaintiffs,  another  point  arises;  and 


394  SALE  OF  GOODS. 


Ho.  16.  ^Dizon  and  aaothflr  ▼.  Tataf  and  oUun,  5  Bam.  iuAdd.  MO,  841. 

note  by  the  reporters ;  but  I  apprehend  the  rule  is  correct  as  con- 
fined to  a  bargain  for  a  specific  chattel.  Where  there  is  a  sale  of 
goods  generally,  no  property  in  them  passes  till  delivery,  because 
until  then  the  very  goods  sold  are  not  ascertained ;  but  where,  by 
the  contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel, 
and  to  pay  the  stipulated  price,  the  parties  are  then  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in  pursuance 
of  a  general  contract  The  very  appropriation  of  the  chattel  is 
equivalent  to  delivery  by  the  vendor,  and  the  assent  of  the  vendee 
to  take  the  specific  chattel,  and  to  pay  the  price,  is  equivalent  to 
his  accepting  possession.  The  effect  of  the  contract,  therefore,  is 
to  vest  the  property  in  the  bargainee. 

The  defendant  Yates  is  a  warehouseman,  and  therefore  may  set 
up  the  jtbs  tertii ;  then  the  question  is,  whether  any  third 
[*341]  persons  are  entitled?  The  plaintiffs  parted  *with  the 
property  in  the  goods.  They  sold  to  Col  lard,  but  he  did 
not  take  actual  possession.  There  was  no  delivery  order,  nor  was 
the  rum  delivered  to  him.  The  whole  quantity  sold  to  him  in 
June  and  August  was  paid  for  by  bills,  three  of  which  were  dis- 
honoured  before  the  plaintiffs  demanded  the  possession,  and  one 
bill  afterwards ;  and  Collard  had  become  generally  insolvent  before 
the  demand  was  mad&  It  is  said  that  Collard  is  entitled  to  the 
property  in  the  goods;  but  the  plaintiffs  were  vendors  retaining 
the  possession,  and  every  vendor  has  a  lien  until  he  is  paid.  It 
is  true  that  their  lien  was  suspended  as  long  as  the  bills  were 
running;  but  it  revived  as  soon  as  they  were  dishonoured.  On 
the  16th  of  November  Collard  had  dishonoured  three  bills,  and 
had  become  insolvent,  and  was  known  to  be  sa  The  lien  of  the 
vendors  then  revived.  If  they  had  parted  with  the  actual  posses- 
sion, and  the  goods  had  remained  in  the  hands  of  a  carrier,  they 
would  have  been  entitled  to  stop  them  in  transitu,  unless  the  sub- 
purchasers from  Collard  had  taken  actual  possession,  and  not  hav- 
ing jmrted  with  the  possession  at  all,  they  have  a  right  to  retain 
it  under  the  same  circumstances. 

If,  indeed,  Collard  had  taken  possession  of  these  goods,  then 
the  plaintiffs'  right  was  at  an  end.  It  is  true  he  had  taken 
samples ;  but  they  were  not  part  of  the  bulk  of  the  commodity  to 
1)0  delivered.  Then  it  is  said  that  by  taking  possession  of  the 
two  puncheons,  he  took  possession  of  the  whole ;  but  it  is  clearly 
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established,  that  if  part  be  delivered  with  an  intent  to  separate 
that  part  from  the  rest,  it  is  not  an  inchoate  delivery  of  the 
whole,  so  as  to  devest  the  right  of  property  out  of  the 
vendor.  Here  the  vendors,  on  being  *  asked  to  give  a  [*342] 
delivery  order  for  the  whole,  said  they  would  give  an 
order  for  one  or  two  puncheons  only ;  thereby  separating  that  part 
distinctly  from  the  rest.  As  to  the  marking,  that  is  an  equivocal 
act :  it  may  be  for  the  purpose  of  taking  possession,  or  merely  for 
that  of  identifying  the  property.  Besides,  here  it  is  proved  that 
the  invariable  mode  of  delivering  goods  sold  while  they  are  in 
warehouses  at  Liverpool,  is  by  giving  the  vendee  a  delivery  order. 
I  agree  that,  notwithstanding  such  custom,  there  may  be  a  deliv- 
ery by  some  other  mode.  The  absence  of  a  customary  order,  how- 
ever, is  a  strong  circumstance  to  show  that  possession  was  not 
intended  to  be  delivered,  where  the  acts  relied  upon  to  show  that 
possession  was  taken,  are  equivocal.  These  are  all  the  facts  of 
the  case,  as  far  as  they  relate  to  Gollard.  Then  it  is  said  that 
Collard  sold  26  puncheons  to  Kaye,  and  18  to  Bond  and  Proctor, 
that  possession  has  been  taken  by  them,  and  the  lien  of  the  plain- 
tiffs was  thereby  devested.  Kaye  coopered  and  gauged  the  casks. 
Now,  gauging  is  an  equivocal  act ;  it  might  be  done  to  ascertain 
the  quantity  contained  in  them,  before  he  paid  for  them.  Cooper- 
ing is  an  act  much  more  like  taking  possession ;  and  it  is  the  only 
part  of  the  case  upon  which  I  have  entertained  any  doubt  But 
when  we  consider  that  it  was  objected  to  at  first,  and  until  Col- 
lard interfered;  and  that  a  delivery  order,  which  is  the  usual 
mode  of  transferring  property  from  vendor  to  vendee,  at  Liverpool, 
was  wanting  in  this  instance,  — I  think  we  ought  not  to  come 
to  the  conclusion  that  Kaye  took  possession,  merely  because  he 
coopered  and  gauged  the  casks.  As  to  Bond  and  Proctor,  the  case 
is  less  strong,  for  they  never  coopered  or  gauged.  Then 
there  was  no  *  delivery  to  the  sub-vendees ;  and  the  rule  [*  343] 
is  clear,  that  a  second  vendee,  who  neglects  to  take  either 
actual  or  constructive  possession,  is  in  the  same  situation  as  the 
first  vendee  under  whom  he  claims.  He  gets  the  title  defeasible  on 
non-payment  of  the  price  by  the  first  vendee.  Craven  v.  Ryder,  6 
Taunt.  433,  2  Marsh.  127  (16  E.  E.  644).  There  is  no  question 
on  these  propositions  of  law.  The  only  diflBculty  is  one  of  fact, 
—  whether  there  was  a  delivery  or  not.  It  being  thus  established 
that  Yates  is  liable  to  the  plaintiffs,  another  point  arises;  and 
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that  is,  whether  he  has  made  himself  liable  by  his  own  conduct 
to  the  sub-purchasers  also.  If  he  had  undertaken  to  deliver  to 
them,  or  represented  to  them  that  they  were  the  goods  of  CoUard, 
and  they  had  acted  on  the  faith  of  that  engagement  or  representa- 
tion, he  might  be  liable  to  them;  but  there  is  nothing  to  show 
that  As  to  Bond  and  Proctor,  nothing  of  the  sort  took  place; 
and,  with  regard  to  Kaye,  the  only  circumstance  is,  that  he  was 
allowed  to  gauge  the  casks ;  but  it  would  be  going  very  far  to  say, 
considering  the  circumstances  under  which  it  took  place,  that  this 
was  an  admission  by  Yates  that  Kaye  might  have  full  possession 
whenever  he  pleased ;  nor  does  it  appear  that  Kaye  was  induced 
to  alter  his  condition  in  consequence.  Therefore  he,  as  well  as 
Bond  and  Proctor,  is  without  remedy  against  Yates. 

Patteson,  J.  :  — 

The  question  to  be  decided  in  this  case  is  one  rather  of  fact 
than  of  law.  The  only  doubtful  point  is,  whether  possession  of 
the  goods  has  been  taken  by  Collard  or  his  sub-vendees.  We  are 
empowered  by  the  case  to  draw  from  the  facts  the  same 
[•  344]  *  inference  which  a  jury  might.  Now  it  appears  that 
Yates  sold  the  goods  to  the  plaintifts,  and  they  paid  for 
them.  The  property  thereby  was  transferred  to  them,  and  when 
they  sold,  it  was  in  like  manner  transferred  to  the  sub-vendee, 
subject  to  the  right  of  stoppage  in  transitu.  The  sale  to  the 
plaintiffs  placed  Yates  in  the  situation  of  warehouseman  to  them. 
It  is  found  to  be  the  invariable  mode  of  delivering  goods  sold, 
while  lying  in  warehouses  at  Liverpool,  for  the  vendor  to  give  the 
vendee  a  delivery  order  on  the  warehouseman.  The  difficulty  in 
this  case  arises  from  that  circumstance,  and  also  from  CoUard's 
filling  two  characters,  that  of  clerk  to  Yates,  and  that  of  pur- 
chaser. If  there  had  been  transfer  books,  and  the  transfer  had 
been  into  Collard 's  name,  he  might  have  made  a  good  title  to  the 
sub-purchasers ;  but  here  the  goods  remain  with  the  warehouseman 
in  the  name  of  the  first  purchasers,  although  there  may  be  twenty 
different  changes  of  property.  The  acts  relied  on  to  show  that 
Collard  took  possession  are,  that  he  had  samples,  and  that  he 
coopered  and  gauged  the  casks;  but  the  rums  were  sampled  on 
the  quay  when  landed,  and  the  samples  were  clearly  no  part  of 
the  bulk  sold.  If  the  coopering  had  been  by  a  purchaser  from  the 
plaintiffs,  who  was  wholly  unconnected  with  Yates,  and  who  had 
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been  sufifered  by  Yates  to  cooper  the  casks  in  the  warehouse,  I  am 
not  prepared  to  say  that  that  would  not  have  been  an  act  of  owner- 
ship from  which  I  should  have  inferred  a  delivery  to,  and  an  act- 
ual possession  by  Collard.  But  he  was  Yates's  clerk,  and  had  the 
control  over  his  cellar,  and  coopered  the  casks  immediately  after 
he  had  made  the  purchase.  The  plaintiflfs  refused  to  give  him  a 
general  delivery  order;  they  could  not  do  a  more  deliber- 
ate act  to  show  that  they  did  not  intend  to  give  him  *  the  [*  345] 
actual  possession.  The  coopering  was  referable  rather  to 
his  character  of  clerk  to  Yates,  than  to  that  of  a  purchaser  from 
the  plaintiffs ;  and,  if  so,  it  was  not  a  taking  possession  by  him. 
Then,  it  is  said,  the  re-sale  to  Bond  and  Proctor,  and  to  Kaye, 
alters  the  case,  because  they  have  paid  Collard ;  but  that  is  imma- 
terial, except  so  far  as  it  would  prevent  Collard  (as  against  them) 
from  stopping  in  transitu.  But  it  does  not  devest  the  original 
vendor  of  his  right  to  stop  in  transitu.  Craven  v.  Ryder,  6  Taunt 
433,  2  Marsh.  127  (16  R  R  644).  Collard's  bills  having  been 
dishonoured,  .the  plaintiffs  were  clearly  entitled  to  retain.  Davis 
v;  Reynolds,  1  Stark.  116,  4  Camp.  267.  The  act  of  coopering 
by  Kaye,  therefore,  as  against  the  plaintiffs,  can  have  no  greater 
effect  than  the  act  of  coopering  by  Collard.  Then,  as  between 
Yates  and  Kaye,  a  question  arises  whether  the  property  was  vested 
in  Kaye,  the  sub-purchaser,  as  against  Yates.  It  appears  that 
Kaye,  after  Yates's  other  clerk  had  refused  to  allow  him  to  cooper 
the  puncheons,  obtained  permission  of  Collard  to  do  so.  Now, 
here  again,  the  difficulty  arises  from  the  fact  of  Collard  being  both 
seller  of  the  rums  to  Kaye,  and  servant  to  Yates.  If  he  had  been 
a  person  wholly  unconnected  with  Yates,  the  act  done  by  him 
would  only  have  been  referable  to  his  character  of  seller.  And 
if  Collard  had  not  been  the  seller,  and  Kaye  had  been  suffered  by 
Collard,  as  the  clerk  of  Yates,  to  cooper  the  casks,  Yates  might 
have  been  bound  by  his  act  But  here  Kaye  knew  Collard  to  be 
the  seller  of  the  rums,  and,  knowing  also  that  the  other  clerk  of 
Yates  would  not  allow  him  to  cooper  the  casks,  he  applied  for  and 
obtained  permission  of  Collard.  The  latter,  therefore, 
must  be  considered  as  *  having  acted  in  his  character  of  [*  346] 
purchaser  and  seller,  and  not  of  clerk  to  Yates.  Yates, 
therefore,  is  not  bound  by  his  act  as  the  act  of  an  agent,  but  Kaye 
must  take  the  consequences  of  the  acts  of  Collard;  and,  conse- 
quently, the  property  was  not  in  Kaye  as  against  Yates.  The 
plaintiffs  are  therefore  entitled  to  judgment 
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The  judgment  was  given  generally  for  the  plaintiffs;  but, 
on  application  afterwards  made,  it  was  referred  to  Parke,  J., 
to  order  specially  at  chambers,  how  the  judgment  should  be 
drawn  up. 

By  a  rule  of  Court  of  Hilary  Term,  1834,  reciting  the  rule  for 
judgment,  and  an  order  made  by  Parke,  J.,  on  the  23rd  of  Decem- 
ber, whereby  it  appeared  that  the  rum  claimed  by  Kaye,  Bond,  and 
Proctor,  had  been  delivered  to  the  plaintiffs,  and  their  costs  paid 
by  the  defendant  Yates,  it  was  ordered  that  Yates  should  be  dis- 
charged from  all  claim  by  the  plaintiffs  in  respect  of  the  damages 
and  costs  in  the  postea,  costs,  and  all  the  other  matters  in  issua 
And,  after  reciting  further,  that  the  Master  had  been,  by  the  above 
order,  directed  to  tax  the  costs  of  the  defendant  Yates  for  prepar- 
ing the  brief  or  briefs  (as  he  might  think  fit)  for  the  trial,  and  of 
one  witness,  such  brief  or  briefs  to  be  such  as  ought  to  have  been 
prepared  and  given  for  the  purpose  of  making  out  Yates's  defence 
as  to  the  three  puncheons  of  rum,  and  as  to  the  alleged  acts  by 
which  it  was  contended  that  he  would  be  personally  liable  to  the 
plaintiffs  though  the  other  defendants  should  not  be,  and  also  the 
costs  of  Yates's  appearing  by  counsel,  and  arguing  the  special 
case,  on  the  like  principle;  and  reciting  the  Master's  allocatur  for 
£34  13s.  8d.,  it  was  ordered,  that  the  said  costs  should 
[*  347]  *  be  paid  by  the  plaintiffs  to  Yates.  And,  after  reciting 
also,  that  the  Master,  by  the  said  order,  was  further 
directed  to  tax  the  costs  of  the  defendant  Yates  of  the  action 
brought  against  him,  of  his  application  to  interplead,  and  of  this 
cause,  and  that  it  appeared  by  the  Master's  allocatur  that  he  had 
taxed  them  at  £163  I65.  4d,  it  was  further  ordered  that  the 
defendants  Kaye,  Bond,  and  Proctor  should  pay  the  same,  together 
with  the  costs  paid  by  the  defendant  Yates  to  the  plaintiffs  (after 
giving  credit  for  the  said  costs  to  be  paid  by  the  plaintiffs,  when 
received,  to  Yates),  upon  a  pro  rata  according  to  the  value  of  the 
goods  respectively  claimed  by  them  (but  not  including  the  three 
puncheons  of  rum  delivered  to  the  defendants  Bond  and  Proctor), 
to  be  settled  by  the  Master  in  case  of  difference ;  and  in  case  the 
said  moneys  should  not  be  received  from  the  plaintiffs  at  the  time 
when  the  respective  amounts  to  be  paid  by  the  other  defendants 
should  be  ascertained,  that  the  same  when  received  by  the  defend- 
ant Yates  should  be  paid  over  to  the  other  defendants  in  like  pro- 
portion, to  be  settled  in  like  manner  in  case  of  difference. 
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Sale  of  Goods.  —  Sub-sale,  —  BiU  of  Lading,  Indorsement  of.  —  Stoppage  [573] 

in  transitu. 

The  purchaser  of  goods  (shipped  by  the  vendor)  consigned  them  abroad, 
and  indorsed  the  bill  of  lading  to  a  bank  as  security  for  an  advance.  After- 
wards and  before  the  arrival  of  the  ship  the  consignees  sold  the  goods  **  to 
arrive  "  to  sub-purchasers,  to  whom  they  were  delivered.  The  purchaser  hav- 
ing becoroe  bankrupt,  the  unpaid  vendor  gave  notice  to  the  master,  after  the 
sub-sales  but  before  delivery  and  before  payment  of  the  freight,  to  stop  the 
goods  in  transitu.  The  consignees  remitted  the  proceeds  of  the  sub-sales  to 
the  bank,  who  after  repaying  themselves  their  advance  handed  to  the  trustee 
of  the  bankrupt  the  balance,  which  was  less  than  the  original  purchase- 
money  :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  principles 
established  by  In  re  Westzinthus  (5  B.  &  Ad.  817)  and  Spalding  v.  Ruding  (8 
Beav.  376,  12  L.  J.  (Ch.)  503)  were  applicable ;  that  the  right  of  stoppage  in 
transitu  was  not  at  an  end  when  the  notice  was  given ;  and  that  the  vendor 
was  entitled  to  the  balance  after  satisfaction  of  the  bank's  claim. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 
The  facts  upon  which  the  appeal  was  decided,  are  stated  in  the 
judgment  of  Lord  Blackburn,  which  was  as  follows:  — 

Lord  Blackburn  :  —  [580] 

It  appears  that  Mr.  Falk  of  Liverpool  had  sold  to  Mr.  [581] 
Kiell  a  quantity  of  salt,  which  was  shipped  on  board  a  ves- 
sel bound  for  Calcutta;  that  Mr.  Kiell  accepted  a  draft  drawn 
against  that  cargo;  that  bills  of  lading  were  made  out,  which 
were  signed  not  as  is  usual  by  the  master  but  by  the  shipowner 
himself,  and  that  Mr.  Kiell  got  those  bills  of  lading.  Now  so  far 
as  that  goes,  standing  there,  nothing  can  be  more  thoroughly 
established  than  the  law  upon  it.  Mr.  Falk  having  delivered 
the  goods  and  taken  a  bill  of  exchange  had  no  right  whatever 
to  meddle  with  those  goods  further,  unless  before  the  end  of  the 
transitus  (I  shall  say  a  word  presently  as  to  what  comes  at  the 
end  of  the  traTisitus),  Kiell  the  purchaser  became  insolvent  and 
stopped  payment,  and  then  if  Falk  had  stopped  the  goods  in 
transitn  he  would  have  been  revested  in  his  rights  as  an  unpaid 
vendor  as  against  KielL  It  is  pretty  well  settled  now  that  it 
would  not  have  rescinded  the  contract.    But  before  the  end  of 
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the  transitvs  came,  his  right  to  stop  the  goods  in  transitu  might 
be  defeated  by  an  indorsement  upon  the  bill  of  lading  to  a  person 
who  gave  value.  In  the  present  case  there  was  such  an  indorse- 
ment and  transfer  of  the  bill  of  lading,  but  it  was  only  an  in- 
dorsement and  transfer  for  a  particular  and  limited  purpose.  It 
appears  that  Mr.  Kiell  in  order  to  obtain  an  advance  got  Messrs. 
T.  Wiseman  &  Co.  of  Glasgow,  the  correspondents  and  agents  of 
Messrs.  Wiseman,  Mitchell,  Reid,  &  Co.  of  Calcutta,  to  make  an 

advance  in  his  favour  by  drawing  a  bill  of  exchange  upon 
[*  582]  him ;  and  to  secure  the  *  payment  of  that  bill  of  exchange 

the  bill  of  lading  was  indorsed,  and  the  bank  of  Scotland 
who  discounted  or  took  that  bill,  became  holders  of  the  bill  of  lad- 
ing for  the  purpose  of  protecting  themselves.  It  was  clearly  a 
transfer  for  value  to  the  Bank  of  Scotland,  and  as  such,  so  far  as 
that  went,  it  defeated  the  right  of  the  stoppage  in  transitu  at  law. 
But  the  unpaid  vendor's  right,  except  so  far  as  the  interest  had 
passed  by  the  pledging  of  the  bill  of  lading  to  the  pledgee,  or 
the  mortgagee,  whichever  it  was,  enabled  the  unpaid  vendor  in 
equity  to  stop  in  transitu  everything  which  was  not  covered  by 
that  pledge.  That  was  settled  and  has  been  considered  law,  or 
rather  equity,  ever  since  the  case  of  In  re  Westzinthus,  5  B.  &  Ad. 
817 ;  and  has  been  affirmed  in  Spalding  v.  Rvding,  6  Beav.  376, 
12  L.  J.  (Ch.)  503 ;  and  I  have  no  doubt  it  is  very  good  law  upon 
that  point. 

Here  therefore  the  stoppage  by  Falk  as  unpaid  vendor  would 
revest  in  him  his  lien  except  so  far  as  concerned  the  Bank  of 
Scotland,  unless  something  else  had  happened.  Now  what  has 
happened  ?  The  argument  of  Mr.  Bompas  was  this :  First  of  all 
it  appears  that  Messrs.  Wiseman,  Mitchell,  Reid,  &  Co.,  who  were 
the  persons  to  whom  the  goods  were  consigned  (I  do  not  under- 
stand whether  they  were  purchasers,  or  merely  agents  for  Kiell  & 
Co.)  sent  over  to  their  correspondents  T.  Wiseman  &  Co.  of  Glas- 
gow a  sale  note,  and  then  they  forwarded  it  to  Kiell  &  Co.  in  this 
letter:  "Dear  Sirs,  —  We  enclose  sale  note  of  your  cargo  of  salt 
ex  Carpathian  to  arrive"  and  so  on — the  rest  of  the  letter  does 
not  matter.  So  that  at  that  time  it  appears  that  Messrs.  Wise- 
man, Mitchell  &  Co.  had  entered  into  a  contract  at  Calcutta  for  a 
sale  of  the  goods  "  to  arrive."  The  date  of  that  letter  was  the 
17th  of  July,  a  fortnight  or  so  before  the  ship  actually  did  arrive 
at  Calcutta.     That,  it  was  argued,  put  an  end  to  the  vendor's 
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right  to  stop  the  goods  in  transitu,  and  jyro  tanto  the  equitable 
right  to  stop  them  in  transitu  which  remained  in  Mr.  Falk.  I 
have  endeavoured  to  understand  on  what  ground  it  is  supposed  to 
put  an  end  to  it  No  sale,  even  if  the  sale  had  actually  been 
made  with  payment,  would  put  an  end  to  the  right  of  stoppage 
in  transitu  unless  there  were  an  indorsement  of  the  bill  of  lading. 
Why  any  agreement  to  sell,  unless  it  was  made  in  such  a  way  as 
to  pass  the  right  of  property  in  the  goods  sold,  should  be 
supposed  *  to  put  an  end  to  the  equitable  right  to  stop  [*  583] 
them  in  transitu  I  cannot  understand.  I  am  quite  clear 
that  it  does  not. 

The  next  thing  which  was  attempted  to  be  argued  was  this. 
The  Bank  6f  Scotland,  the  holders  of  the  bill  of  lading  at  Glas- 
gow, forwarded  the  bill  of  lading  in  due  course  to  their  agents  at 
Calcutta;  and  it  is  surmised  that  their  agents  at  Calcutta  must 
have  been  some  persons  different  from  Messrs.  Wiseman,  Mitchell 
&  Co.  I  infer  that  Messrs.  Wiseman,  Mitchell  &  Co.  were  the 
people  who  acted  as  their  agents  in  this  transaction,  but  T  do  not 
think  it  matters  whether  they  were  or  not.  The  Bank  of  Scot- 
land sent  the  bill  of  lading  to  their  agents,  whether  they  were 
Messrs.  Wiseman,  Mitchell  &  Co.  or  any  one  else.  Those  agents 
received  that  bill  of  lading  well  knowing  (or  at  all  events  they 
ought  to  have  known)  that  the  Bank  of  Scotland  had  by  virtue 
of  this  bill  of  lading  a  hold  over  the  goods.  They  were  entitled 
to  see  that  the  goods  were  not  sold  or  disposed  of  in  any  way  pre- 
judicial to  their  lien,  and,  if  they  were  sold,  that  the  money,  or 
enough  of  it  to  repay  the  Bank  of  Scotland  and  secure  them, 
should  pass  through  their  hands  or  the  hands  of  their  agents; 
and  I  see  nothing  that  happened  afterwards  which  shows  that 
they  acted  otherwise  than  in  strict  conformity  with  the  duty 
thus  cast  upon  them.  It  was  argued  that  inasmuch  as  Messrs. 
Wiseman,  Mitchell  &  Co.  had  acted  for  Kiell  &  Co.  in  selling  the 
goods,  taking  a  del  credere  commission  to  secure  that  the  people 
to  whom  they  sold  should  pay  the  price,  therefore  they  were 
persons  who  were  entitled  to  have  the  bill  of  lading  indorsed  to 
them  as  a  security.  I  am  utterly  unable  to  understand  that 
argument,  it  is  clear  to  me  that  they  were  not  so  entitled. 

The  next  thing  which  was  said  was  this.     There  was  a  little 
confusion  in  the  statement  here,  but  it  is  now  said   upon  the 
amended  statement  of  facts,  that  Messrs.  Wiseman,  Mitchell  & 
VOL.  xxm.  —  26 
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Co.,  who  I  cannot  but  think  were  the  persons  employed  by  the 
Bank  of  Scotland  as  their  agents,  did  at  some  time  (I  do  not 
exactly  know  when)  indorse  the  bill  of  lading  and  show  it  to 
the  captain.  I  do  not  think  that  that  comes  to  more  than  this, 
that  they  gave  the  captain  complete  notice,  when  he  arrived  at 
Calcutta,  "  We  are  the  persons  who  have  the  legal  right  to  the  de- 
livery of  these  goods,  for  we  have  the  bill  of  lading,  hold- 
[*  584]  ing  it  *  under  the  Bank  of  Scotland,  and  consequently  we 
are  the  persons  entitled  to  the  goods.  You  can  deliver 
only  to  us  without  being  responsible  to  us  ;  if  you  deliver  to  us  or 
with  our  sanction  you  will  not  be  responsible  to  us."  I  can  put  no 
other  meaning  upon  it. 

Then  it  was  argued  that  this  amounts  to  a  delivery  of  the 
whole  cargo  by  the  shipowner  to  Messrs.  Wiseman,  Mitchell  & 
Co.,  who  from  that  time  forward  would  be  holders  of  the  goods ; 
the  shipowner  in  whose  physical  possession,  in  the  hold  of  whose 
vessel,  the  goods  lay,  being  changed  from  holding  the  goods  as 
shipowner,  not  having  delivered  the  goods,  into  a  warehouseman 
who  was  very  inconveniently  holding  those  goods  in  his  ship  as  a 
warehouse.  I  think  that  that  is  an  arrangement  which  might  be 
made  although  it  is  not  a  very  convenient  one.  The  freight  was 
not  paid ;  but  I  think  it  is  possible  to  make  an  arrangement  by 
which,  though  the  freight  is  not  paid,  the  shipowner  changes 
himself  completely  into  a  warehouseman  instead  of  being  a  carrier 
or  a  shipowner;  he  alters  his  responsibilities  altogether;  and  yet 
by  arrangement  or  agreement  retains  a  lien  over  the  goods  until 
the  freight  is  paid.  I  think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say,  that  such  a  contract  was  made,  the  non- 
payment of  the  freight  is  a  very  important  element  leading  one 
to  say  that  no  such  contract  was  made  at  all.  In  this  case  I 
cannot  help  thinking  that  no  such  contract  was  made,  and  there 
is  no  reason  why  we  should  hold  that  it  was.  The  shipowner 
acted  in  the  same  way  as  if  it  had  not  been  made  and  in  no  other 
way. 

Then  comes  an  argument  which  I  really  think  is  not  tenable, 
and  I  should  hardly  mention  it  if  it  were  not  for  the  great 
importance  of  everything  relating  to  the  Factor's  Act  and  of 
every  question  touching  it  in  the  commercial  world.  It  was 
argued  that  the  recent  statute  40  &  41  Vict.  c.  39,  s.  5,  which  says 
that  the  transfer  of  a  delivery  order  or  any  other  document  of  title 
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shall  put  an  end  to  an  unpaid  vendor's  right  to  countermand  that 
delivery  order  and  to  keep  the  goods,  operates  just  to  the  same 
extent  and  under  the  same  circumstances  as  in  the  case  of  a  bill 
of  lading  for  goods  at  sea.  In  order  to  make  out  that  proposi- 
tion reliance  was  placed  upon  this  fact,  that  Messrs. 
*  Wiseman,  Mitchell  &  Co.,  who  were  holders  of  the  bill  of  [*  585] 
lading,  as  I  have  already  said,  for  the  Bank  of  Scotland, 
wrote  to  the  captain  of  the  ship  saying,  "  In  order  to  save  trouble 
we  will  not  sign  delivery  orders  for  salt,  but  have  written  our 
sircar  on  board  the  above  vessel  to  deliver  salt  to  those  men  who 
produce  cash  receipts  from  our  cashiers;"  and  by  some  strange 
process  of  reasoning  it  was  said  that  the  man  who  brought  and 
showed  to  the  sircar  of  Messrs.  Wiseman,  Mitchell  &  Co.  a  receipt 
for  a  sum  of  money  paid  to  their  cashier  for  the  salt,  was  the 
holder  of  a  document  of  title  for  the  salt  in  such  a  way  that  the 
indorsement  of  it  could  put  an  end  to  the  right  of  stoppage  in 
transitu  by  Mr.  Falk.  Now  in  the  first  place  the  statute  in  ques- 
tion was  never  meant  to  have  that  effect.  In  the  next  place  it  is 
an  abuse  of  language  to  call  such  a  receipt  as  this  a  document  of 
title  in  any  shape. 

Then  the  last  and  desperate  attempt  was  to  say  that  the  stop- 
page in  transitu  was  not  until  the  5th  of  August.  I  see  that  Lord 
Bramwell  takes  a  different  view  of  the  law  from  what  I  had 
always  understood  it  to  be  (14  Ch.  D.  455).  I  had' always  my- 
self understood  that  the  law  was  that  when  you  became  aware  that 
a  man,  to  whom  you  had  sold  goods  which  had  been  shipped,  had 
become  insolvent,  your  best  way,  or  at  least  a  very  good  way,  of 
stopping  them  in  transitu  was  to  give  notice  to  the  shipowner  in 
order  that  he  might  send  it  on.  He  knew  where  his  master  was 
likely  to  be,  and  he  might  send  it  on ;  and  I  have  always  been 
under  the  belief  that  although  such  a  notice,  if  sent,  cast  upon  the 
shipowner  who  received  it  an  obligation  to  send  it  on  with  reason- 
able diligence,  yet  if,  though  he  used  reasonable  diligence,  somehow 
or  other  the  goods  were  delivered  before  it  reached,  he  would  not 
be  responsible.  I  have  always  thought  that  a  stoppage,  if  effected 
thus,  was  a  sufficient  stoppage  in  transitu  ;  I  have  always  thought 
that  when  the  shipowner,  having  received  such  a  notice,  used  rea- 
sonable diligence  and  sent  the  notice  on,  and  it  arrived  before  the 
goods  were  delivered,  that  was  a  perfect  stoppage  in  transitu.  Con- 
sequently I  think  that  when  notice  was  given  to  the  shipowners 
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(and  although  they  had  signed  the  bill  of  lading  instead  of 
[*  586]   the  master  signing  it,  I  do  not  think  that  that  makes  *  any 
difference ;  I  only  mention  it  to  say  that  it  makes  none) 
they  were  under  an  obligation  to  forward  it  with  reasonable  dili- 
gence, if  they  could,  to  the  master. 

What  the  shipowners  did  was  this:  on  the  31st  of  July  they 
sent  a  telegram  (they  waited  two  days,  and  they  might  have  got 
into  a  scrape  by  that  means),  but  they  did  send  this  telegram, 
"  Charterers  Carpathian  failed,  unless  bill  of  lading  held  for  value, 
don't  deliver."  That  was,  as  it  strikes  me,  a  sending  forward  of  the 
notice  to  stop  the  goods  in  transitu :  it  was  tantamount  to  saying, 
"We  send  to  our  captain  the  notice  we  have  formally  received 
ourselves ;  *'  and  consequently  I  should  say  that  the  stoppage  in 
transitu  was  complete  on  the  31st  of  July.  But  it  is  not  necessary 
to  decide  that  point,  for  it  is  clear  enough  that  the  goods  were  not 
then  delivered,  and  nothing  was  done  which  could  be  called  a  de- 
livery of  the  whole  or  any  part  of  them  until  the  3rd  of  August, 
when  a  person  brings  one  of  these  receipts  for,  I  think,  1000  maunds 
of  salt,  or  some  small  quantity  of  salt,  and  gets  it  delivered. 

Then  it  is  said  that  the  delivery  of  a  part  is  a  delivery  of  the 
whole.  It  may  be  a  delivery  of  the  whole.  In  agreeing  for  the 
delivery  of  goods  with  a  person  you  are  not  bound  to  take  an  actual 
corporeal  delivery  of  the  whole  in  order  to  constitute  such  a  de- 
livery, and  it  may  very  well  be  that  the  delivery  of  a  part  of  the 
goods  is  sufficient  to  afiford  strong  evidence  that  it  is  intended  as  a 
delivery  of  the  whole.  If  both  parties  intend  it  as  a  delivery  of 
the  whole,  then  it  is  a  delivery  of  the  whole  ;  but  if  either  of  the 
parties  does  not  intend  it  as  a  delivery  of  the  whole,  if  either  of 
them  dissents,  then  it  is  not  a  delivery  of  the  whole.  I  had  always 
understood  the  law  upon  that  point  to  have  been  an  agreed  law,  which 
nobody  ever  doubted  since  an  elaborate  judgment  in  Dixon  v.  Yates 
(5  B.  &  Ad.  313, 339),  by  Lord  Wensleydale,  who  was  then  Parke, 
J.  The  rule  I  had  always  understood,  from  that  time  down  to 
the  present,  to  be  that  the  delivery  of  a  part  may  be  a  delivery 
of  the  whole  if  it  is  so  intended,  but  that  it  is  not  such  a  deliv- 
ery unless  it  is  so  intended,  and  I  rather  think  that  the  onus 
is  upon  those  who  say  that  it  was  so  intended.  Therefore  the 
delivery  of  this  particular  parcel  of  salt  was  not  a  delivery  of  any- 
thing else. 
[*  587]     *  What  we  are  now  dealing  with  is  the  delivery  of  the 
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salt  which  was  delivered  after  the  5  th  of  August,  and  which 
was  quite  sufficient  to  dispose  of  the  whole  sum  now  in  dispute. 
We  do  not  need  to  inquire  what  were  the  rights  in  any  particular 
parcel  of  salt  delivered  on  the  3rd  of  August.  Supposing  that 
those  were  misdeliveries  no  harm  would  happen,  as  quite  enough 
remained  to  pay  the  Bank  of  Scotland  and  no  dispute  would  arise 
about  that ;  there  is  no  complaint  by  anybody  respecting  it.  The 
present  question  is  with  regard  to  the  stoppage  in  transitu  of  the 
residue  after  an  undoubted  notice  of  stoppage  in  transitu  was  served 
upon  the  5th  of  August.  Is  that  subject  to  the  rule  that  although 
the  whole  of  the  cargo  could  not  be  stopped  because  the  bill  of 
lading  had  been  transferred  to  the  Bank  of  Scotland,  the  interest 
which  still  remained  in  Kiell  or  in  Kiell's  assigns  to  whom  he  had 
sold  it,  or  in  anybody  else  except  those  who  had  become  transferees 
of  the  bill  of  lading,  might  be  stopped  and  might  become  vested 
in  Falk  the  original  vendor  ?  I  think  there  is  no  reason  why  it 
should  not ;  and  that  being  so,  the  judgment  of  the  Court  below 
is  right  and  ought  to  be  affirmed. 

Lord  Watson:  — 

My  Lords,  it  is  not  necessary  for  me  to  say  much  in  regard  to 
this  case,  which  appears  to  me  to  involve,  when  rightly  under- 
stood, no  question  of  law  whatever.  When  the  case  was  first  pre- 
sented to  the  House  there  was  a  very  considerable  amount  of 
haze  hanging  over  the  statement  of  what  had  taken  place  in 
Calcutta  with  regard  to  the  bill  of  lading  which  had  been  signed  by 
the  shipowners,  and  subsequently  indorsed  to  the  Bank  of  Scot- 
land for  an  advance.  It  was  then  stated  that  on  the  30th  of  July, 
1878,  the  consignees  had  presented  that  bill  of  lading  to  the 
agents  of  the  ship  and  had  received  in  exchange  delivery  orders 
directing  the  master  to  make  delivery  to  the  persons  therein 
named,  and  that  the  consignees  had  given  over  those  delivery 
orders  to  the  parties  therein  named,  who  by  virtue  of  them  had 
each  obtained  the  parcel  of  salt  mentioned  in  his  delivery  order. 
It  now  appears,  on  further  inquiry,  that  these  statements  were 
made  under  a  misapprehension. 

I  agree  with  your  Lordships  as  to  the  result  to  which  you 
will  *  come  in  point  of  fact ;  and  arriving  at  that  result,  [*  588] 
it  is  quite  impossible  for  me  to  hold,  notwithstanding  the 
very  ingenious  argument  which  has  been  addressed  to  us  by  the 
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learned  counsel  on  behalf  of  the  appellant,  that  the  case  is  uot  di- 
rectly ruled  by  the  cases  of  In  re  iVestzinthiis,  5  B.  &  Ad.  817,  and 
Spalding  v.  Ending,  6  Beav.  376,  12  L.  J.  (Ch.)  503.  There  is  no 
occasion  for  your  Lordships  to  consider  the  effect  or  the  propriety 
of  the  judgment  of  the  Court  of  Appeal  in  the  case  of  Ex  parte 
adding,  Davis,  &  Co,,  13  Ch.  D.  628.  The  law  laid  down  in  the 
cases  of  In  re  Westzinthibs  and  Spalding  v.  Rvding  is  very  well 
established  and  very  clear  law,  and  in  my  opinion  it  directly 
applies  to  the  facts  of  this  case  as  they  have  now  been  ascertcuned 
upon  further  inquiry. 

The  other  Lords  present.  Lord  Selborne,  L.  C,  and  Lord  Frrz- 
GEKALD,  delivered  opinions  substantially  to  the  same  effect 
[691]  Order  appealed  from  affirmed;  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  10th  July,  1882. 

ENGLISH  NOTES. 

The  following  sections  of  the  Sale  of  Grooda  Act,  1893  (56  &  57  Vict, 
c.  71),  relate  to  the  principle  of  this  rule. 

41.  —  (1)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of 
goods  who  is  in  possession  of  them  is  entitled  to  retain  possession  of 
them  until  payment  or  tender  of  the  price  in  the  following  cases, 
namely :  — 

(a)  Where  the  goods  have  been  sold  without  any  stipulation  as  to 

credit ; 
(h)  Wliere  the  goods  have  been  sold  on  credit,  but  the  term  of  credit 

has  expired; 
(c)  Wliere  the  buyer  becomes  insolvent. 

(2)  The  seller  may  exercise  his  right  of  Hen  notwitstanding  that  he 
is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier  for  the  buyer. 

42.  Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  be 
may  exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  such 
part  delivery  has  been  made  under  such  circumstances  as  to  show  an 
agreement  to  waive  the  lien  or  right  of  retention. 

43.  —  (1)  The  unpaid  seller  of  goods  loses  his  lien  or  right  of  reten- 
tion thereon  — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  or 
custodier  for  the  puri)ose  of  transmission  to  the  buyer  without 
reserving  the  right  of  disposal  of  the  goods; 

(/>)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of  the 
goods ; 
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(c)    By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  haying  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only  that 
he  has  obtained  judgment  or  decree  for  the  price  of  the  goods. 

Stoppage  in  transitu, 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of  goods 
becomes  insolvent,  the  unpaid  seller  who  has  parted  with  the  posses- 
sion of  the  goods  has  the  right  of  stopping  them  in  transitu,  that 
is  to  say,  he  may  resume  possession  of  the  goods  as  long  as  they  are 
in  course  of  transit,  and  may  retain  them  until  payment  or  tender 
of  the  price. 

45.  —  (1)  Goods  are  deemed  to  be  in  course  of  transit  from  the  time 
when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer,  until  the 
buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them  from  such 
carrier  or  other  bailee  or  custodier. 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of  the 
goods  before  their  arrival  at  the  appointed  destination,  the  transit  is 
at  an  end. 

(3)  If  after  the  arrival  of  the  goods  at  the  appointed  destination,  the 
carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer,  or  his 
agent,  that  he  holds  the  goods  on  his  behalf  and  continues  in  posses- 
sion of  them  as  bailee  or  custodier  for  the  buyer,  or  his  agent,  the 
transit  is  at  an  end,  and  it  is  immaterial  that  a  further  destination  for 
the  goods  may  have  beeu  indicated  by  the  buyer. 

(4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other 
bailee  or  custodier  continues  in  possession  of  them,  the  transit  is  not 
deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to  receive  them 
back. 

(5)  Wlien  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case,  whether 
they  are  in  the  possession  of  the  master  as  a  carrier,  or  as  agent  to  the 
buyer. 

(6)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully  re- 
fuses to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the 
transit  is  deemed  to  be  at  an  end. 

(7)  Where  part  delivery  of  the  goods  has  been  made  to  the  buyer, 
or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped 
in  transitu,  unless  such  part  delivery  has  been  made  under  such  cir- 
cumstances as  to  show  an  agreement  to  give  up  possession  of  the  whole 
of  the  goods. 

46.  —  (1)   The  unpaid  seller  may  exercise  his  right  of  stoppage  in 
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transitu  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the  per- 
son in  actual  possession  of  the  goods  or  to  his  principal.  In  the  latter 
case  the  notice,  to  be  effectual,  must  be  given  at  such  time  and  under 
such  circumstances  that  the  principal,  by  the  exercise  of  reasonable 
diligence,  may  communicate  it  to  his  servant  or  agent  in  time  to  pre- 
vent a  delivery  to  the  buyer. 

(2)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods,  he  must 
re-deliver  the  goods  to,  or  according  to  the  directions  of,  the  seller. 
The  expenses  of  such  re-delivery  must  be  borne  by  the  seller. 

Re-tale  by  Buyer  or  Seller, 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's  right  of 
lien  or  retention  or  stoppage  in  transitu  is  not  afEected  by  any  sale,  or 
other  disposition  of  the  goods  which  the  buyer  may  have  made,  unless 
the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  person  who  takes  the  document  in 
good  faith  and  for  valuable  consideration,  then,  if  such  last-mentioned 
transfer  was  by  way  of  sale,  the  unpaid  seller's  right  of  lieu  or  retention 
or  stoppage  in  transitu  is  defeated,  and  if  such  last-mentioned  transfer 
was  by  way  of  pledge  or  other  disposition  for  valuo,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  can  only  be  exercised 
subject  to  the  rights  of  the  transferee. 

48.  —  (1)  Subject  to  the  provisions  of  this  section,  a  contract  of  sale 
is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller  of  his  right 
of  lien  or  retention  or  stoppage  in  transitu. 

(2)  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires 
a  good  title  thereto  as  against  the  original  buyer. 

(3)  Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid 
seller  gives  notice  to  the  buyer  of  his  intention  to  re-sell,  and  the  buyer 
does  not  within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid 
seller  may  re-sell  the  goods  and  recover  from  the  original  buyer  dam- 
ages for  any  loss  occasioned  by  his  breach  of  contract. 

(4)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in 
case  the  buyer  should  make  default,  and  on  the  buyer  making  de- 
fault, re-sells  the  goods,  the  original  contract  of  sale  is  thereby- 
rescinded,  but  without  prejudice  to  any  claim  the  seller  may  have 
for  damages, 
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As  further  examples  of  the  seller's  lien,  see  Miles  v.  Oorton  (1834), 

2  Cr.  &  M.  504,  39  R.  R.  820 ;  GHce  v.  Richardson  (P.  C.  1877), 

3  App.  Cas.  319,  47  L.  J.  P.  C.  48. 

The  subject  of  "stoppage  in  traositu"  has  been  already  dealt  with 
under  Nos.  13  &  14  of  "  Bill  of  Lading,"  4  R.  C.  845  et  seq. ;  and  is 
further  considered  under  the  two  rules  next  following. 

The  mode  in  which,  and  the  extent  to  which,  the  right  of  stoppage 
in  transitu  may  be  defeated  by  the  indorsement  and  delivery  of  the 
bill  of  lading  by  the  consignee  for  value  to  a  bond  fide  transferee, 
have  been  fully  considered  under  Nos.  8  &  9,  10,  and  13  &  14  of  **Bill 
of  Lading,"  4  R.  C.  756-797,  845-862.  By  sect.  47  of  the  Act, 
above  set  forth,  the  effect  of  the  transfer  of  the  bill  of  lading  is  ex- 
tended to  the  transfer  of  any  ''documents  of  title"  within  the  mean- 
ing of  the  Factor's  Act,  1899  (52  &  53  Vict.  c.  45). 

AMERICAN  NOTES. 

The  above-named  leading  cases  are  leading  authorities  in  the  American 
Courts,  and  are  frequently  cited  and  followed  in  decisions  and  in  text-books. 
The  seller  retains  his  lien  for  the  price  of  goods  sold  so  long  as  they  remain 
in  his  possession,  though  they  have  been  marked,  measured,  weighed,  and  set 
aside  for  the  buyer.  Arnold  v.  Delano,  4  Cush.  (Mass.)  33,  38,  1  Am.  Dec. 
754 ;  Thompson  v.  Baltimore  ^  Ohio  R.  Co.,  28  Maryland,  396,  407.  Even  a 
delivery  to  the  buyer  for  a  purpose  other  than  giving  the  absolute  possession 
to  him,  such  as  the  purpose  of  allowing  him  an  opportunity  to  examine  the 
goods,  especially  if  there  is  a  usage  of  trade  to  this  effect,  does  not  terminate 
the  seller's  lien.  Haakins  v.  Warren,  115  Massachusetts,  514.  The  seller  may 
always  insist  upon  his  lien  until  the  delivery  is  complete.  Thus  in  case  he  has 
given  the  buyer  an  order  on  a  warehouseman  for  the  goods,  if  be  learns  of  the 
buyer's  insolvency,  he  may  reclaim  the  goods  before  the  buyer  has  presented 
the  order  to  the  warehouseman,  or  has  bad  the  goods  transferred  by  the  ware- 
houseman to  his  own  name  or  that  of  some  other  person ;  although  he  may 
have  indorsed  and  delivered  the  order  for  value  to  another.  Keeler  v.  Good- 
win.  111  Massachusetts,  490;  Jones  on  Liens,  §§  806-810. 

The  seller's  right  of  stoppage  in  transitu  is  merely  an  equitable  extension 
of  the  vendor's  lien  at  common  law  for  the  unpaid  purchase-money.  Johnson 
V.  Eoeleth,  93  Maine,  306 ;  Grout  v.  Hill,  4  Gray  (Mass.),  361 ;  Babcock  v. 
Bonnell,  80  New  York,  244,  251;  Atkins  v.  Colby,  20  New  Hampshire,  154; 
White  V.  Welsh,  38  Pennsylvania  State,  396,  420  ;  Rucker  v.  Donovan,  13  Kansas, 
251 ;  Morris  v.  Shryock,  50  Mississippi,  590,  598;  Johnson  v.  Eveleth,  93  Maine, 
306.  The  right  of  stoppage  in  transitu  was  at  first  asserted  as  an  equitable 
right,  1  Smith's  Lead.  Cas.,  8th  ed.  797;  D'Aquila  v.  Lambert,  2  Eden,  75, 
77,  though  it  has  become  purely  a  legal  right,  recognized  and  favored  in 
Courts  of  law.  It  is  said  to  have  been  first  recognized  in  the  year  1690.  Wise- 
man V.  Vandeputt,  2  Vern.  203;  Lickbarrow  v.  Mason,  6  East,  21,  27,  per 
BuLLRR,  J.  It  is  now  wholly  a  legal  right,  and  is  never  enforced  by  proceed- 
ings in  equity. 
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The  veDdor,  after  stopping  the  goods  in  transit  to  the  purchaser,  and  gain- 
ing possession  of  them,  holds  them  as  he  would  hold  them  after  asserting  a 
lien  for  the  price,  and  he  may  sell  them  after  notice,  as  required  in  the  case  of 
a  lien.  Until  such  sale,  the  purchaser  may  within  a  reasonable  time  claim  the 
goods  upon  payment  of  the  purchase  price.  Babcock  v.  Bonnell,  80  New  York, 
244;  Patients  Appeal,  45  Pennsylvania  State,  151,  84  Am.  Dec.  479 ;  Newhall 
V.  Vargas,  15  Maine,  314,  826,  33  Am.  Dec.  617,  13  Maine,  98,  29  Am.  Dec. 
489. 

The  right  of  stoppage  in  traMtiu  can  be  exercised  only  by  the  vendor  or  his 
agent,  or  by  some  one  who  stands  in  the  relation  of  vendor  to  the  consignee: 
Newhall  v.  Vargas,  13  Maine,  93,  29  Am.  Dec.  489,  15  Maine,  314,  33  Am. 
Dec.  617  ;  Memphis  ff  L.  R.  Co.  v.  Freed,  88  Arkansas,  614 ;  Eaton  v.  Cook, 
82  Vermont,  58 ;  Reynolds  v.  Boston  ff  Maine  R.  Co,,  43  New  Hampshire,  580 ; 
Chandler  v.  Ftdton,  10  Texas,  2,  60  Am.  Dec.  188 ;  Lake  Shore  S*  M.  5.  R.  Co. 
V.  National  Live  Stock  Bank,  178  Illinois,  506,  53  N.  £.  Rep.  326;  such  as  a 
pledgee,  Gassier  v.  Schepder,  5  Daly  (N.  Y.),  476,  who  may  be  considered  a 
vendor  to  the  extent  of  his  interest,  which  he  is  entitled  to  protect.  The  act 
of  one  who  stops  the  goods  in  transitu  without  general  or  special  authority  may 
be  ratified  by  the  vendor.  Durgy  Cement  jr  Umber  Co.  v.  O^Brien^  123  Massa> 
chusetts,  12. 

Conditions  under  which  the  right  exists.  Of  course  there  is  no  right  of  stop- 
page in  transitu  if  the  goods  have  have  been  fully  paid  for,  or  the  seller  is  in- 
debted to  the  buyer  in  a  sum  equal  to  or  greater  than  the  value  of  the  goods 
consigned:  Jones  on  Liens,  §  877  ;  but  the  right  is  not  defeated  by  the  fact 
that  the  seller  has  taken  the  buyer's  note  or  acceptance  for  the  price  of  the 
goods.  Clapp  V.  Peck,  55  Iowa,  270,  7  N.  W.  Rep.  587 ;  Atkifis  v.  Colby,  20 
New  Hampshire,  154.  If,  however,  the  goods  ai*e  paid  for  by  the  note,  order, 
or  accepted  bill  of  a  third  person  there  is  no  right  of  stoppage  in  transitu. 
Eaton  V.  Cook,  32  Vermont,  58.  A  part  payment  of  the  purchase-money  does 
not  defeat  the  right  of  stoppage  in  transitu.  Newhall  v.  Vargas,  13  Maine,  93 ; 
MasUrs  v.  Barreda,  18  Howard  (U.  S.),  489. 

The  right  of  stoppage  in  transitu  can  be  exercised  only  in  case  the  buyer 
becomes  insolvent  before  the  transit  is  ended.  In  re  The  St.  Joze  Indiana,  1 
Wheaton  (U.  S.),  208  ;  (TBrien  v.  Norris,  16  Maryland,  122,  77  Am.  Dec.  284; 
Farrell  v.  Richmond  fr  D.  R.  Co.,  102  North  Carolina,  390,  9  S.  E.  Rep.  302; 
Bayonne  Knife  Co.  v.  Umbenhauer,  107  Alabama,  496, 18  So.  Rep.  175.  But 
insolvency  need  not  be  proved  by  the  commencement  of  proceedings  by  or 
against  him,  and  much  less  by  an  adjudication.  Durgy  Cement  {f  Umber  Co. 
V.  O^Brien,  123  Massachusetts,  12;  Thompson  v.  Thompson,  4  Gushing  (Mass.), 
127.  It  is  enough  that  the  buyer  is  in  fact  unable  to  pay  for  the  goods,  and 
is  actually  insolvent.  Gardner  v.  Tudor,  8  Pickering  (Mass.),  205;  Stanton  v. 
Eager,  16  Pickering  (Mass.),  467. 

Whether  the  buyer  was  in  fact  insolvent  at  the  time  of  the  stoppage  of  the 
goods  is  a  question  of  fact  for  the  jury.  Reynolds  v.  Boston  ff  Maine  R.  Co.,  43 
New  Hampshire,  580;  Hays  v.  Mouitle,  14  Pennsylvania  State,  48.  The  fact 
that  he  has  stopped  payment  or  has  failed  to  pay  any  undisputed  debt  in  the 
usual  course  of  mercantile  business  is  sufficient  evidence  of  his  insolvency. 
Benedict  v.  Schaettle,  12  Ohio  State,  515. 
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RULE. 

Stoppage  in  transitu  may  be  effected  by  notice  to  the 
carrier ;  and  in  the  case  of  carriers  carrying  on  an  exten- 
sive business,  a  notice  at  their  office,  which  in  due  course 
of  business  would  reach  the  carrying  agent  or  servant  in 
the  course  of  the  transit,  is  sufficient. 

Litt  and  another  v.  CrOwley  and  others. 

7  Taunt.  169-171  (17  R.  R.  482). 

Stoppage  in  transitu,  —  Notice  to  Carrier. 

If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them  in  [169] 
troMkUy  by  mistake  delivers  them  to  the  vendee,  the  vendor  may  bring 
trover  for  the  goods  against  the  vendee. 

And  though,  the  vendee  having  become  a  bankrupt,  the  goods  have  passed 
into  the  hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come  to  the 
possession  of  the  bankrupt  with  the  consent  of  the  true  owner,  they  are  not  in 
the  order  and  disposition  of  the  bankrupt  within  the  Bankruptcy  Acts. 

This  was  an  action  of  trover  for  a  bale  of  Manchester  goods. 
Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings  after 
Trinity  Term,  1816,  it  appeared  that  the  plaintiffs,  pursuant  to  an 
order,  had  on  9th  December  delivered  the  goods  to  Pickfords,  car- 
riers, at  Manchester,  to  be  brought  by  a  canal  to  London,  addressed 
to  Neale  and  Warner.  Afterwards,  seeing  cause  to  stop  them  in 
transitu,  they  gave  notice  to  the  carriers  to  deliver  them,  not  to 
Neale  and  Warner,  but  to  an  agent  of  the  plaintiffs'  own  ;  but  the 
carriers,  in  consequence  of  an  accidental  mistake  of  a  clerk,  never- 
theless delivered  them,  on  23rd  December,  to  Neale  and  Warner, 
and  debited  them  with  the  freight,  who  unpacked  them,  and  sold 
a  part.  On  19th  January  following  a  commission  of  bankrupt 
issued  against  Neale  and  Warner ;  and  the  defendants,  who  were 
their  assignees,  and  had  taken  possession  of  the  goods,  refused,  on 
demand  made  on  3rd  February,  to  restore  them  to  the  plaintiffs. 
The  jury,  under  the  direction  of  Gibbs,  Oh.  J.,  found  a  verdict  for 
the  plaintiffs. 
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Best,  Serjt.,  now  moved  to  set  it  aside.  —  First,  this  case  went 
further  than  any  case  had  yet  gone.  Though  goods  might  he 
stopped  on  their  passage,  yet  if  the  attempt  to  stop  them  fails,  and 
they  do  pursue  their  original  destination,  the  property  in  the  pur- 
chaser is  complete,  and  cannot  be  revested.  The  plaintiffs  might 
possibly  maintain  an  action  against  the  carriers  for  wrongfully 
delivering  them,  but  the  property  in  the  specific  goods  is  changed. 
Secondly,  the  plaintiffs  could  not  recover,  because  these  goods 
were  actually  in  the  possession,  order,  and  disposition  of 
[*  170]  the  bankrupt  *  at  the  time  of  the  bankruptcy,  and  there- 
fore fell  into  the  mass  of  his  property  for  the  benefit  of 
the  creditors. 

GiBBS,  Ch.  J. :  — 

This  turns  on  the  shortest  possible  point.  These  goods  were 
sent  by  Pickfords's  boats,  by  the  canal,  addressed  to  Neale  and 
Warner  in  London :  this  is  an  action  brought  by  the  seller  against 
the  assignees  of  the  buyer,  to  recover  them  back.  Notice  to  stop 
the  goods  in  transitu  was  given  by  the  seller  to  Pickfords ;  that 
notice  was  perfect ;  it  was  given  at  the  place  whence  the  carriers' 
boats  sail  ]  and  Pickfords  in  the  country  write  to  Pickfords  in 
London,  to  retain  the  goods,  substituting  the  names  of  Birkett  and 
Schofield  for  those  of  Neale  and  Warner.  Pickfords'  goods  come 
to  Paddington,  and  their  instructions  come  to  their  counting- 
house  in  the  city.  They  sent  to  their  servants  at  Paddington  to 
stop  the  goods ;  but  by  mistake,  originating  in  a  mere  misunder- 
standing of  the  name  at  the  counting-house,  the  goods  are  deliv- 
ered by  their  servant  to  the  purchaser.  It  was  formerly  held, 
that  the  only  way  of  stoppage  in  transitu  was  by  actual  corporal 
touch  of  the  goods.  It  has  since  been  held,  that  after  notice  to  a 
carrier  not  to  deliver,  he  is  liable  for  the  goods  in  trover  against 
himself,  if  he  does  deliver  them.  It  is  clear,  therefore,  that  after 
this  notice,  Pickfords,  delivering  them  to  Neale  and  Warner,  are 
liable  in  trover  for  the  goods,  and  I  thought  it  monstrous  to  say, 
that  their  delivery  of  them  by  mistake,  under  such  a  liability, 
would  confirm  the  property  in  the  bankrupt  The  law  of  stoppage 
in  transitu  says,  that  the  property,  which  was  before  in  the  bank- 
rupts, may  be  revested  in  the  seller  by  notice  to  the  carrier.  The 
plaintiffs  give  that  notice  to  the  carrier,  and  thereby  revest  the 
property.     Before  such  notice  to  the  carrier  to  stop  the  goods, 
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the  purchaser  may  bring  trover  for  them  ;  after  such  no- 
tice, the  seller  may  bring  trover.     *  A  vendor  could  not  [*  171] 
maintain  trover  against  a  carrier,  unless  he  could  revest 
the  property  in  himself,  and  if  he  can  revest  it,  then  the  subsequent 
delivery  by  mistake  will  not  perfect  the  sale. 

Dallas  and  Pakk,  JJ.,  were  of  the  same  opinion. 

BURROUGH,  J. :  — 

There  is  not  an  order  and  disposition  of  the  bankrupt  within  the 
statute  of  21  Jac.  I.,  unless  the  goods  are  in  his  possession,  with 
the  consent  of  the  true  owner,  which  in  this  case  they  are  not. 
The  countermand  of  the  order  to  deliver,  revests  the  property  in  the 
vendor.  Rule  refused. 

ENGLISH  NOTES. 

The  principle  of  this  rule  is  comprised  in  the  46th  section  of  the 
Sale  of  Goods  Act,  1893  i^^b  &  57  Vict.  c.  71),  set  forth  on  p.  407, 
ante. 

Id  the  case  of  Whitehead  v.  Anderson  (1842),  9  M.  &  W.  518,  the 
facts,  as  stated  in  the  judgment  of  the  Court  delivered  by  Parke,  B., 
were  as  follows  (9  M.  &  W.  531) :  *'  Benbow,  a  merchant  in  Liverpool, 
ordered  a  cargo  of  timber  of  Symes,  a  merchant  at  Quebec,  which  was 
despatched  from  thence  on  board  a  ship  belonging  to  Birnie,  of  Mont- 
rose, chartered  by  Benbow.  The  timber  was  deliverable  at  the  port  of 
Fleetwood,  in  Lancashire.  The  price  was  not  paid;  and,  before  the 
arrival  of  the  vessel  in  England,  Benbow  became  bankrupt;  thereupon 
the  defendants,  who  were  the  correspondents  of  the  vendor,  gave,  on 
the  18th  of  July,  to  Birnie,  the  owner,  at  Montrose,  a  notice  of  stop- 
page in  transitu^  on  behalf  of  the  vendor ;  and  Birnie,  on  the  20th, 
wrote  to  the  captain,  directing  him  to  hold  the  cargo  at  the  disposal  of 
the  defendants'  agents,  and  sent  the  letter  to  await  the  arrival  of  the 
vessel  at  Fleetwood.  On  the  8th  of  August,  the  captain  arrived  there 
with  the  vessel  and  cargo;  but,  on  that  evening,  and  before  the  receipt 
of  the  letter  by  the  captain  from  his  employer,  an  agent  of  the  as- 
signees of  Benbow  went  on  board  to  take  possession  of  the  cargo,  and 
had  a  communication  with  the  captain  on  the  subject,  and  did  certain 
acts  on  board,  which  are  stated  in  the  special  case.  The  captain  went 
on  shore  with  the  agent  of  the  assignees,  and  soon  after,  on  the  same 
evening,  the  defendants'  agent  went  on  board  the  vessel,  and  delivered 
a  notice  of  stoppage  in  transitu  to  the  mate,  who  was  left  in  charge  of 
the  cargo.     Afterwards,  the  defendants  got  the  actual  possession  of  the 
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cargo."  The  action  was  brought  by  the  assignees  of  Benbow,  in  effect 
to  recover  possesfliou  of  the  cargo  from  the  defendants.  The  first 
question  was  whether  the  notice  given  bj  the  defendants  to  Birnie  on 
the  18th  of  July  was  a  sufficient  stoppage;  for^  if  it  was,  the  alleged 
taking  possession  by  the  agent  of  the  assignees  of  the  purchaser  was 
too  late.  The  Court  considered  that  this  notice  was  not  an  effectual 
stoppage.  The  reasons  were  given  as  follows :  '  *  To  make  a  notice  ef- 
fective as  a  stoppage  in  transitu,  it  must  be  giveo  to  the  person  who 
has  the  immediate  custody  of  the  goods;  or  if  given  to  the  principal, 
whose  servant  has  the  custody,  it  must  be  given,  as  it  was  in  the  case 
of  Litt  V.  Cowley,  7  Taunt.  169  (p.  411,  ante),  at  such  a  time,  and  under 
such  circumstances,  that  the  principal,  by  the  exercise  of  reasonable 
diligence,  may  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  to  the  consignee;  and  to  hold  that  a  notice  to  a  principal  at  a 
distance  is  sufficient  to  revest  the  property  in  the  unpaid  vendor,  and 
render  the  principal  liable  in  trover  for  a  subsequent  delivery  by  his 
servants  to  the  vendee,  when  it  was  impossible,  from  the  distance  and 
want  of  means  of  communication,  to  prevent  that  delivery,  would  be 
the  height  of  injustice.  The  only  duty  that  can  be  imposed  on  the 
absent  principal  is,  to  use  reasonable  diligence  to  prevent  the  delivery; 
and  in  the  present  case  such  diligence  was  used."  The  next  question  was 
whether  the  acts  of  the  agent  of  the  assignees  of  Benbow  who  came  on 
board  amounted  to  such  possession,  as  would  end  the  transitus,  and  the 
Court  held  that  they  did  not.  The  defendants,  therefore,  to  whom  the 
cargo  had  been  delivered  in  accordance  with  the  notice  given  to  the  mate 
by  their  agent  after  the  attempted  interference  of  Benbow*s  assignees 
and  before  the  end  of  the  tranaituSy  were  held  entitled  to  retain 
the  possession. 

Other  cases  illustrating  the  rule  are  Mills  v.  Ball  (1801),  2 
Bos.  &  P.  457;  Bohtlinck  v.  Int/lis  (1803),  3  East,  381;  Jackson  t. 
Nichol  (1839),  3  Bing.  N.  C.  508;  The  Tigress  (1863),  32  L.  J. 
Adm.  97;  Bx  parte  Watson,  In  re  Love  (C.  A.  1877),  5  Ch.  D.  35, 
46  L.  J.  Bk.  97,  36  L.  T.  75,  25  W.  E.  489;  Bethell  v.  Clark  (C.  A. 
1888),  20  Q.  B.  D.  615,  57  L.  J.  Q.  B.  302,  59  L.  T.  808,  36  W.  R. 
611. 

It  will  be  seen  that  in  most  of  the  above  cases  there  was  a  timely 
notice  to  the  captain,  "  the  person  in  actual  possession  of  the  goods." 
It  is  clear  both  by  the  Act  and  by  judicial  authority  (see  Kemp  v. 
Falk  (H.  L.  1882),  7  App.  Cas.  573  (per  Lord  Blackburn  at  p.  585), 
that  if  the  notice  is  given  to  the  '* principal"  of  the  carrier  (*.  e,  gen- 
erally the  shipowner),  and  he  sends  it  on  so  that  it  arrives  in  time  to 
prevent  delivery,  that  is  an  effectual  stoppage.  If  the  shipowner  uses 
reasonable  diligence  to  send  it  on,  and  it  arrives  too  late,  it  is  clearly 
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ineffectual.  Whitehead  r.  Anderson  (supra).  What  is  the  effect  as  to 
the  property,  if  notice  is  given  to  the  shipowner  so  that  he  could  by- 
reasonable  diligence  have  sent  it  on  in  time,  but  he  did  not  in  fact 
send  it  until  too  late,  is  not  .explicitly  stated  in  the  Act,  nor  is  it  clear 
by  the  cases. 

The  alternative  mode  (sect.  46  of  the  Act,  supra)  by  which  the 
vendor  may  exercise  his  right  of  stoppage  "by  taking  actual  possession 
of  the  goods,"  appears  to  be  intended  to  carry  out  the  dictum  of  Lord 
Hardwicke  in  Snee  v.  Prescot  (1743),  1  Atk.  245,  250,  that  the 
vendor  may  get  the  goods  back  **by  any  means,  provided  he  did  not 
steal  them."  But,  as  notice  to  the  person  having  the  actual  custody  is 
sufficient,  the  alternative  does  not  seem  of  much  practical  importance. 

Notice  of  stoppage  given  merely  to  the  consignee  is  ineffectual: 
Phelps  V.  Comber  (C.  A.  1885),  29  Ch.  D.  813,  64  L.  J.  Ch.  1017, 
62  L.  T.  873,  33  W.  R.  829. 

AMERICAN  NOTES. 

Stoppage  in  transitu  is  effected  by  notice  given  by  the  seller  or  his  agent  to 
the  carrier  or  depositary  of  the  goods.  The  seller  need  not  demand  a  delivery 
to  himself  or  make  an  actual  seizure  of  the  goods.  Reynolds  v.  Boston  Sf  Me. 
R,  Co.,  43  New  Hampshire,  580,  588 ;  Rucker  v.  Donovan,  13  Kansas,  251 ; 
Bellr.  Moss,  5  Wharton  (Penn.),  189,  207;  Newhall  v.  Vargas,  13  Maine,  93, 
109,  29  Am.  Dec.  489,  15  Maine,  314,  33  Am.  Dec.  617.  The  form  of  the 
notice  is  not  material  provided  only  that  the  carrier  is  clearly  informed  that  it 
is  the  intention  and  desire  of  the  seller  to  exercise  the  right  of  stoppage. 
Jones  V.  Earl,  37  California,  630 ;  Bloomingdale  v.  Memphis  Sf  T.  C.  R.  Co., 
6  Lea  (Tenn.),  616. 

Notice  to  the  carrier's  agent  or  employee  who  has  actual  custody  of 
the  goods  is  notice  to  the  carrier.  Bierce  v.  Red  Bluff  Hotel  Co,,  31 
California,  160 ;  Jones  v.  Earl,  37  California,  630,  99  Am.  Dec.  338 ;  Poole 
V.  Houston  jr  T.  C.  R.  Co.,  58  Texas,  134,  139.  If  the  carrier  has  de- 
posited the  goods  in  a  customs  warehouse  belonging  to  the  carrier,  notice 
to  the  carrier  is  safBcient,  though  it  may  be  well  also  to  give  notice  to  the 
customs  officers.  Ascher  v.  Grand  Trunk  R.  W.  Co.,  36  Upper  Canada, 
Q.  B.  609,  614. 

The  carrier  is  entitled  to  reasonable  time  in  which  to  make  inquiry  as  to 
the  authority  of  the  seller*s  agent  who  gives  notice;  but  having  received 
notice,  he  acts  at  his  peril  in  delivering  the  goods  to  the  buyer.  Reynolds  v. 
Boston  Sf  Me.  R.  Co.,  43  New  Hampshire,  580 ;  Bloomingdale  v.  Memphis  Sf  T. 
C.  R.  Co.,  6  Lea  (Tenn.),  616 ;  ChUds  v.  Northern  R.  Co,,  25  Upper  Canada, 
Q.  B.  165.  If  the  holder  of  a  bill  of  lading  claims  the  goods  of  the  carrier 
and  the  vendor  also  claims  them,  it  is  for  the  earner  to  determine  which  has 
the  better  title,  or  he  may  intervene  in  a  suit  by  either  and  interplead.  The 
Mary  Ann  Guest,  1  Blatchford  (U.  S.  C.  C),  358  ;  Poole  v.  Houston  Sf  T,  C,  R. 
Co.y  58  Texas,  134. 


416  SALE  OF  GOODS. 


Ko.  19.  — EUifl  and  othen  ▼.  Hunt  and  others,  8  T.  B.  464.  — Bvle. 

The  vendor  in  giving  notice  should  pay  the  carrier's  charges  and  be  substi- 
tated  to  his  right  of  lien.  Rucker  v.  Donovan^  13  Kansas,  251,  19  Am.  Dec. 
84 ;  Poa3  V.  New  York  Sf  N.  E,  R.  Co,^  131  Massachusetts,  455,  41  Am.  Rep: 
247.  But  the  vendor  need  not  concern  himself  about  any  lien  the  carrier  has 
against  the  vendee  for  a  general  balance  of  account.  Macon  Sf  Western  R, 
Co,  V.  Meador,  65  Georgia,  705;  Potts  v.  New  York  fr  N,  E.  R,  Co.,  131 
Massachusetts,  455. 


No.  19.  — ELLIS  V.  HUNT. 
(1789.) 

No.  20.— BIRD  V.  BROWN. 
(1850.) 
RULE. 

The  right  to  stop  goods  in  transitu  is  at  an  end  where  the 
goods  have  been  taken  possession  of  by  the  consignee  with 
the  consent  of  the  carrier,  or,  having  arrived  at  the  end  of 
their  journey  {e.  ff.y  in  a  ship  berthed  at  the  port  of  arri- 
val), have  been  duly  demanded  of  the  carrier  by  the  con- 
signee (the  freight  or  hire  having  been  paid  or  tendered), 
and  delivery  refused. 

EUifl  and  others  v.  Hunt  and  others. 

3  Term  Reports,  464-470  (1  R.  R.  743). 

End  of  TransUus.  —  Possession  by  Agent  of  Consignee, 

[464]  Where  goods  were  consigued  to  A.,  and  on  his  becoming  a  bankrupt, 
his  assignee  went  to  the  inn,  where  thej  were  arrived,  and  put  his  mark 
on  them,  but  did  not  take  them  away,  because  they  had  been  attached  there 
by  a  creditor  of  the  bankrupt ;  the  consignor  could  not  afterwards  stop  them, 
because  they  were  not  then  in  transitu.  It  is  not  necessary,  in  order  to  devest 
the  consignor's  right  to  stop  in  transitu^  that  the  goods  should  have  been  taken 
by  the  very  hands  of  the  consignee  himself. 

Trover  for  a  quantity  of  files.  At  the  trial  before  Lord  Kekyok, 
at  Westminster,  a  verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  Court  on  the  following  case.  On  the  31st  of 
October,  1788,  Moore,  the  bankrupt,  ordered  the  goods  in  question 
from  tlie  plaintiffs,  who  are  manufacturers  at  Sheffield ;  and  on  the 
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14th  of  November  following  they  were  sent  by  Eoyle's 
waggon,  directed  to  the  bankrupt  *  in  London  ;  the  waggon  [*  465] 
being  overloaded,  the  cask  was  taken  out  at  Stamford,  in 
its  way  to  town,  and  put  into  the  defendant  Hunt's  waggon,  which 
brought  it  to  the  Castle  and  Falcon  inn  in  London,  on  the  22nd  of 
November,  1788.     The  plaintiffs  drew  a  bill  on  the  bankrupt  for 
part  of  the  value  of  the  goods,  which  bill  was  never  paid.     The 
cask  and  files  were,  on  their  arrival  in  town,  immediately  attached 
by  Messrs.  Fenton  and  Company,  creditors  of   the   bankrupt,  by 
process  of  foreign  attachment  issued  out  of  the  Mayor's  Court  of 
London  ;  the  cask  remained  at  the  inn,  charged  with  such  attach- 
ment, so  far  as  the  same  could  charge  it.     On  the  15th  of  Novem- 
?)er  a  docquet  was   struck   against   Moore;    and  on  the  18th  a 
commission  of  bankrupt  issued  against  him,  on  which  he  was  de- 
clared a  bankrupt,  and   the   other   defendants  were   chosen   his 
assignees.     On  the  24th  of  November  a  provisional   assignment 
was  executed  by  the  commissioners  to  John  Wells,  the  messenger 
under  the  commission,  who  on  the  same  day  demanded  the  goods 
in  question  from  the  defendant  Hunt  the  carrier,  and  put  his  mark 
upon  the  cask,  but  did  not  take  the  goods  away.     On  the  28th  of 
November  the  plaintiffs  wrote  a  letter  to  the   agent  of  Eoyle's 
waggon,  directing  him,  in  case  the  goods  were  not  delivered,  to 
keep  them  in  his  warehouse,  as  they  had  heard  that  Moore  was 
liecome  a  bankrupt.     On  the  13th  of  December  the  plaintiffs  de- 
manded the  cask  and  files  of  Mott,  the  master  of  the  Castle  and 
Falcon,  and  offered  to  pay  the  carriage  and   to  indemnify  him, 
which  Mott  refused;  and  upon  the  attachment  being  withdrawn, 
he  delivered  up  the  goods  to  the  defendants,  the  assignees,  of  whom 
they  have  since  been  demanded  ;  but  they  have  refused  to  deliver 
them  up. 

Wood,  for  the  plaintiffs.  —  The  general  rule  is  now  clearly  estab- 
lished that  the  consignor  of  goods  may,  in  case  of  the  insolvency 
of  the  consignee,  stop  them  at  any  time  before  they  get  into  his  actual 
possession.  Upon  that  principle  the  plaintiff  w^as  entitled  to  stop 
them  in  this  instance,  they  being  still  in  trandUc,  while  they  were 
in  the  custody  of  the  carrier  or  his  agent.  In  Snee  v.  Prfscot,  1  Atk. 
248,  Lord  Hardwicke  said  that  "if  goods  were  delivered  to  a  car- 
rier to  be  conveyed  to  A.,  and  while  the  carrier  was  upon  the  road, 
and  before  actual  delivery  to  A.  by  the  carrier,  the  consignor  hears 
that  A.,  his  consignee,  is  likely  to  become  a  bankrupt,  or  is 
VOL.  XXIII. — 27 
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[*  466]  actually  one,  and  countermands  *  the  delivery,  and  gets 
them  back  into  his  own  possession  again,  trover  will  not 
lie  by  the  assignees  of  A. ;  because  the  goods,  while  they  were  in 
transitu,  might  be  so  countermanded."  Now  here  the  letter  was  a 
sufficient  countermand  of  the  delivery,  and  was  equivalent  to  a  re- 
possession of  the  property  by  him.  The  very  bankruptcy  itself  was 
a  countermand.  In  the  case  of  Stokes  v.  La  Rimere  (Sittings  after 
Mich.  1784,  at  Guildhall,  cor.  Lord  Mansfield),  one  Duhem,  living 
at  Liste  in  Flanders,  sent  an  order  to  the  plaintiffs  for  goods  to  be 
consigned  to  him ;  they  were  accordingly  sent  by  the  particular 
conveyance,  mentioned  in  the  instructions,  by  the  way  of  Ostend ; 
at  which  place,  before  they  got  to  Duhern,  they  were  attached  by 
the  defendant  for  a  debt  due  to  him  from  Duhem ;  but  not  till 
after  the  plaintiff  hearing  of  the  insolvency  of  Duhern  had  counter- 
manded the  delivery.  Lord  Mansfield  held  that  the  constructive 
possession  of  the  consignee,  to  whose  special  agent  the  goods  had 
been  delivered  in  London,  for  the  purpose  of  being  transmitted  to 
him,  was  not  to  be  regarded ;  but  there  must  be  an  actual  delivery 
to  the  consignee  himself.  So  here,  the  goods  being  attached  while 
they  were  in  transitu,  and  before  the  vendee  had  actually  taken 
possession,  it  was  competent  to  the  plaintiffs  to  countermand  the 
delivery  in  the  event  which  happened.  And  certainly  they  must 
be  considered  in  transitu  till  they  arrive  at  the  ultimate  place  of 
their  destination,  which  was  not  the  case  here,  The  case  of  Hun- 
ter and  others,  assignees  of  Blanchard  and  Lewis,  v.  Beat  (Sittings 
after  Trinity,  1785,  at  Guildhall,  cor.  Lord  Mansfield),  is  still 
stronger  to  show  the  necessity  of  an  actual  possession  by  the 
bankrupt,  in  contradistinction  to  a  constnictive  possession  by  the 
intervention  of  an  agent  That  was  an  action  of  trover  for  a  bale 
of  cloth,  which  was  sent  by  Messrs.  Steers  and  Company  of  Wake- 
field to  the  defendant,  who  was  an  inn -keeper,  directed  for  the  bank- 
rupts, to  whom  the  defendant's  book-keeper  gave  notice  that  a  bale 
was  arrived  for  them  ;  and  Steers  and  Company  at  the  same  time 
sent  them  a  bill  of  parcels,  by  the  post,  the  receipt  of  which  they 
acknowledged,  and  wrote  word  that  they  had  placed  the  amount  to 
the  credit  of  Steers  and  Company.  The  bankrupts  gave  orders  to 
the  defendant's  book-keeper  to  send  the  bale  down  to  the  Galley 
quay,  in  order  to  ship  it  on  board  the  Union,  to  be  carried  to 
Boston.  The  defendant  accordingly  sent  the  bale  to  the  quay ; 
ibut,  arriving  too  late  to  be  shipped,  it  was   sent  back   to  him. 
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Within  ten  days  afterwards  a  clerk  *  of  the  bankrupt  went  [*  467] 
to  the  defendant's  warehouse,  when  the  defendant  asked 
him  what  was  to  be  done  with  the  bale  in  question,  and  was 
ordered  to  keep  it  in  his  custody  till  another  ship  sailed,  which 
would  happen  in  a  few  days.  The  bankruptcy  happened  soon 
afterwards;  and  Messrs.  Steers  and  Company  sent  word  to  the 
defendant  not  to  let  the  bale  out  of  his  hands ;  accordingly  when 
the  bankrupts  applied  for  it,  he  refused  to  deliver  it  up.  Lord 
Mansfield  was  clearly  of  opinion  that,  though  the  goods  might  be 
legally  delivered  to  the  vendees  for  many  purposes,  yet  as  for  this 
purpose  there  must  be  an  absolute  and  actual  possession  by  the 
bankrupts;  or  (as  his  Lordship  expressed  it)  they  must  have 
come  to  the  corporal  touch  of  the  vendees ;  otherwise  they  may  be 
stopped  in  transitu ;  a  delivery  to  a  third  person,  to  convey  to 
them,  is  not  sufficient.  Again  in  Hunt  and  otiiers,  assignees  of 
Bennet  and  Heaven,  v.  Ward}  where  goods  had  been  sent  by 
orders  from  the  vendee  to  a  packer ;  the  packer  was  considered  as 
a  middle-man  between  the  vendor  and  vendee ;  and  therefore  the 
Court  held  that  they  might  be  stopped  in  transitu,  on  the  bank- 
ruptcy of  the  vendee.  Here  the  goods  continued  all  the  time  in 
the  hands  of  the  carrier,  against  whom  an  action  might  have  been 
brought  in  case  of  a  loss ;  therefore  the  assignee's  putting  his 
mark  on  them  could  not  devest  the  consignor's  right,  under  the 
authority  of  the  cases  cited ;  and,  after  the  plaintiffs  countermand, 
the  carrier  held  the  possession  for  him.  Besides  which,  the  right 
of  the  seller  to  his  goods,  where  he  cannot  receive  payment  for 
them,  is  grounded  in  conscience,  and  therefore  the  Court  will 
readily  lean  in  support  of  it ;  and  no  inconvenience  can  arise  on 
this  case,  as  the  goods  are  not  mixed  in  the  general  mass  of  the 
bankrupt's  property,  so  as  not  easily  to  be  ascertained. 
Baldwin,  for  the  defendants,  was  stopped  by  the  Court. 

Lord  Kenton,  Ch.  J.  —  If  any  case  had  been  decided  to  the  ex- 
tent of  the  plaintiffs'  argument,  namely,  that  bankruptcy  is  of  itself 
a  countermand,  the  plaintiffs  here  would  be  entitled  to  recover : 
but  that  has  never  yet  been  decided.  The  doctrine  of  stopping 
goods  in  transitu  is  bottomed  on  the  case  of  Snee  v.  Prescot,  where 
Lord  Hardwicke  established  a  very  wise  rule,  that  the  vendor 
might  resume  the  possession  of  goods  consigned  to  the  vendee 
^  On  a  motion  for  new  trial  in  this  Court  a  few  years  ago. 
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before  delivery,  in  case  of  the  bankruptcy  of  the  vendee :  on  this 
all  the  other  cases  are  founded  There  have  indeed  been 
[*468J  cases,  where  nice  distinctions  have  been  taken  on  *tbe 
fact,  whether  the  goods  had  or  had  not  got  into  the  pos- 
session of  the  vendee  ;  but  they  all  profess  to  go  on  the  ground  of 
the  goods  being  vn  transitu,  when  they  were  stopped.  As  to  the 
necessity  of  the  goods  coming  to  the  "  corporal  touch  "  of  the 
bankrupt;  that  is  merely  a  figurative  expression,  and  has  never 
been  literally  adhered  to.  For  there  may  be  an  actual  delivery  of 
the  goods,  without  the  bankrupt's  seeing  them ;  as  a  delivery  of 
the  key  of  the  vendor's  warehouse  to  the  purchaser.  In  order 
to  decide  this  case,  it  is  material  to  attend  to  the  dates ;  on  the 
24th  of  November  the  provisional  assignment  was  made  to  Wells, 
who  on  the  same  day  demanded  the  goods  in  question  of  the 
defendant  Hunt,  and  put  his  mark  on  the  cask.  Now  it  is  said 
that  this  should  have  been  done  by  the  bankrupt  himself :  but  by 
the  assigraent  he  was  stripped  of  all  his  property,  which  was  then 
vested  in  the  provisional  assignee.  Therefore,  if  a  corporal  touch 
were  necessary  to  defeat  the  right  of  the  vendors,  it  took  place 
here.  It  is  true  that  the  provisional  assignee  did  not  alter  the 
situation  of  the  goods ;  but  they  were  then  arrived  at  the  end  of 
their  destined  journey,  and  deposited  in  a  place  where  they  would 
have  remained  till  the  bankrupt  could  have  carried  them  to  a 
warehouse  of  his  own.  All  this  happened  on  the  24th  of  Novem- 
ber ;  and  it  was  not  until  the  28th  of  that  month  that  the  vendor 
wrote  to  countermand  the  delivery  of  the  goods :  but  that  was  too 
late ;  for  the  goods  were  no  longer  in  transitu ;  they  were  thea  in 
the  possession  of  the  party  to  whom  they  were  consigned,  or  of 
those  who  represented  him.  In  cases  of  this  sort  we  cannot  but 
feel  for  the  situation  of  the  manufacturer ;  but  it  is  such  as  they 
are  necessarily  subject  to  from  their  mode  of  dealing :  however,  the 
severity  of  the  case  cannot  induce  us  to  break  through  the  rule  of 
law. 

AsniiURST,  J.  —  The  leaning  of  my  mind  would  be  in  favour 
of  the  plaintiff;  but  the  law  will  not  allow  him  to  be  in  a  better 
situation  than  the  rest  of  the  bankrupt's  creditors.  The  general 
rule  is  that  the  consignor  has  a  right  to  stop  the  goods,  if  he  can, 
before  they  get  into  the  actual  possession  of  the  bankrupt.  But 
here,  Vefore  the  plaintiffs  thought  of  countermanding  the  goods  in 
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question,  the  provisional  assignee,  who  then  stood  in  the  place  of 
the  bankrupt,  had  actually  taken  possession  of  them,  and  put  his 
mark  on  them. 

BuLLER,  J.  —  I  am   not  disposed  to  disturb  or  to  lessen  the 
authority  of  any  of  the  cases  that  have  been  decided  on  this  sub- 
ject :  but  none  of  them  could  justify  the  vendor  in  this 
case  *  in  taking  back  the  goods.     In  the  former  cases  the  [*  469] 
line  has  been  precisely  drawn  ;  and  they  all  turn  on  the 
question,  whether  or  not  there  had  been  an  actual  delivery  to  the 
bankrupt     It  is  of  the  utmost  importance  to  adhere  to  that  line  ; 
for  if  we  break  through  it,  we  shall  endanger  the  authority  of  the 
cases  that  have  been  already  decided,  and  shall  fritter  away  the 
rule  entirely.    In  one  of  the  cases  cited.  Lord  Mansfield  took 
the  distinction  between  an  actual,  and  a  constructive,  delivery  to 
the  vendee.     There  may  be  cases  where,  as  between  the  buyer  and 
seller,  if  no  bankruptcy  or  insolvency  happen,  the  goods  are  con- 
sidered in  the  possession  of  the  buyer  the  instant  they  go  out  of 
the  possession  of  the  vendor ;  as  if  A.  order  goods  from  B.  to  be 
sent  by  a  particular  carrier  at  his  own  risk,  the  delivery  to  the 
carrier  is  a  delivery  to  the  vendee  to  every  other  purpose;  but 
still  if  he  become  a  bankrupt  before  the  carrier  actually  deliver 
them  to  him,  I  should  hold  that  the  vendor  might  seize  them  ; 
because  that  is  only  a  constructive  delivery  to  the  vendee  :  but  an 
actual  delivery  is  necessary  to  devest  the  vendor's  right  of  stop- 
ping the  goods  in  transitu.     It  is  clear  that  bankruptcy  itself  does 
not  put  an  end  to  the  contract ;  and  if  not,  the  riglit  of  the  vendor 
to  seize  goods  in  transitu  is  founded  only  on  equitable  principles. 
It  is  a  right,  with  which  he  is  indulged  on  principles  of  justice, 
originally  established  in  Courts  of  equity,  and  since  adopted  in 
Courts  of  law.     But  in  order  to  avail  himself  of  it,  he  must  stop 
the  goods  before  they  get  into  the  actual  possession  of  the  vendee. 
But  in  this  case  there  is  the  strongest  evidence  of  the  consignee's 
taking  actual  possession  of  the  goods  by  his  assignee  putting  his 
mark  on  them.     It  was  said  by  the  plaintiffs  counsel  that  the 
carrier  would  have  been  liable  in  an  action  by  the  vendor ;  but  he 
would  not  have  been  liable  in  the  character  of  carrier,  for  the  goods 
had  got  to  the  end  of  their  destined  journey ;  but  he  would  have 
been  liable  only  as  a  warehouse-keeper,  in  respect  of  the  recom- 
pence  which  he  was   to  receive  for   warehouse-room.     But  the 
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instant  the  provisional  assignee  put  his  mark  on  the  goods,  the 
warehouse-man  became  the  agent  or  servant  to  the  bankrupt 

Grose,  J.  —  The  general  rule  is  perfectly  clear  that  the  con- 
signor may  seize  the  goods  in  transitu,  in  case  of  the  insolvency 
of  the  consignee,  before  they  actually  reach  him.  The  question 
therefore  here  is  whether,  on  the  facts  of  this  case,  the  goods  were 
or  were  not  in  transitu  when  the  plaintiffs  wrote  to  countermand 

the  delivery  of  them.  Now  it  is  stated  as  a  fact  that  be- 
[*470]  fore  *this  letter  arrived  the  provisional  assignee  had  put 

his  mark  upon  the  cask ;  and  this  distinguishes  it  from  the 
cases  cited.  When  the  goods  were  marked,  they  were  delivered  to 
the  consignee  as  far  as  the  circumstances  of  the  case  would  permit ; 
the  assignee  could  not  take  take  them  away,  because  they  were  at 
that  time  under  an  attachment.  After  the  mark  was  put  on  them, 
they  were  no  longer  in  transitu ;  and  consequently  the  plaintiffs 
right  to  seize  them  was  devested.  Postea  to  the  defendaTUs. 

Bird  and  others  v.  Brown  and  others. 

4  Exch.  786-800  (s.  c.  19  L.  J.  Ex.  154 ;  14  Jar.  18S). 

End  of  TransUus.  —  Demand  by  Consignee. 

[786]  C.  AT.,  merchants  at  Liverpool,  sent  orders  to  I.,  a  merchant  at 
New  York,  to  purchase  for  them  certain  goods;  which  were  accordingly 
shipped  by  I.  in  five  vessels  bound  to  Liverpool,  and  consigned  to  C.  &  T., 
who,  after  the  receipt  of  the  goods  by  one  of  the  vessels,  stopped  payment  ou 
the  7th  of  April,  1846.  I.  had  drawn  bills  for  the  goods,  partly  on  C.  &  T. 
and  partly  on  R.  &  Co.,  with  whom  C.  &  T.  had  dealings.  B.  &  Co.,  who 
were  merchants  at  Liverpool,  and  who  also  had  a  house  of  business  at  New 
York,  purchased  there  several  of  the  bills,  which  were  drawn  at  sixty  days' 
sight,  and  were  dated,  some  on  the  28th  of  March,  and  the  rest  on  the  30th. 
On  the  8th  of  May  a  fiat  in  bankruptcy  issued  against  C.  &  T.  The  four 
other  vessels  arrived  at  Liverpool  respectively  on  the  3rd,  5th,  6th,  and  9th  of 
May ;  and  immediately  on  the  arrival  of  each,  and  whilst  the  transUw  of  the 
goods  on  board  continued,  B.  &  Co.,  on  behalf  of  I.,  gave  notice  to  the  master 
and  consignees  of  each  ship,  claiming  to  stop  the  goods  in  transitu,  B,  &  Co. 
were  not  the  general  agents  of  I.,  nor  had  they  received  from  him  any  author- 
ity to  make  this  stoppage.  On  the  11th  of  May,  the  assignees  of  C.  &  T.  made 
a  formal  demand  of  the  goods  from  the  master  and  consignees  of  each  of  the 
four  ships,  at  the  same  time  tendering  the  freight ;  but  they  refused  to  deliver 
them,  and  on  the  same  day  delivered  the  whole  to  B.  &  Co.  On  the  next  day,  the 
assignees  made  a  formal  demand  of  the  goods  from  B.  &  Co.,  but  they  refused 
to  deliver  them  up,  claiming  title  under  the  stoppi^e  in  transitu.  On  the  28th 
of  April,  I.  heard  at  New  York  that  C.  &  T.  had  stopped  payment;  and  on  the 
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next  day,  he  executed  a  power  of  attorney  to  H.  of  Liverpool,  authorising  him 
to  stop  the  goods  in  transUu.  This  was  received  hy  H.  on  the  13th  of  May, 
and  he  on  that  day  adopted  and  confirmed  the  previous  stoppage  by  B.  &  Co. 
I.  afterwards  adopted  and  ratified  all  that  had  been  done  both  by  H.  and  B.  & 
Co.  In  trover  by  the  assignees  of  C.  &  T.  against  B.  &  Co. :  Ileldf  first,  that 
there  could  be  no  valid  stoppage  in  transitu  after  the  formal  demand  of  the 
goods  by  the  assignees  on  the  11th  of  May,  and  the  subsequent  delivery  of 
them  to  the  defendants;  secondly,  that  the  ratification  of  the  stoppages  by  I., 
after  the  conversion  by  the  defendants,  had  not  the  effect  of  altering,  retrospec- 
tively, the  ownership  of  the  goods,  which  had  already  vested  in  the  plaintiffs. 

This  was  an  action  of  trover.     The  facts  of  the  case 
STiflBciently  appear  from  the  judgment  of  the  Court,  deliv-  [795] 
ered  by 

EoLFB,  B.  —  This  was  an  action  of  trover  to  recover  the  value  of 
several  cargoes  of  corn  and  other  goods,  sent  from  New  York  to 
this  country. 

It  was  tried  at  Liverpool,  and  a  verdict  was  found  for  the  plain- 
tiff's, subject  to  our  opinion  on  a  case  reserved.  The  case  was 
argued  before  us  last  term,  when  the  material  facts  appeared  to  be 
as  follows :  Came  &  Telo,  merchants  at  Liverpool,  early  in  1846 
sent  out  extensive  orders  to  Charles  lUins,  a  merchant  at  New 
York,  to  purchase  for  them  corn,  flour,  tallow,  and  other  articles. 

In  pursuance  of  these  orders,  lUins  made  purchases  to  the  amount 
of  about  £14,000,  and  shipped  the  goods  by  five  vessels  bound  to 
Liverpool,  namely,  two  vessels  each  called  the  Ashburton,  and  three 
others,  called  respectively  the  Europe,  the  New  York,  and  the 
HoUingvsr.  These  were  all  general  vessels,  and  the  goods  were 
consigned  to  Messrs.  Came  &  Telo. 

The  shipments  were  all  made  in  the  month  of  March,  1846. 
The  goods  shipped  by  the  Hottivgner  were  received  by  Carne  & 
Telo  before  the  7th  of  April,  1846,  on  which  day  they  stopped  pay- 
ment. lUins,  pursuant  to  directions  from  Carne  &  Telo,  had  drawn 
bills  for  the  goods,  partly  on  Came  &  Telo  themselves,  partly  on  a 
firm  of  Richards,  Little,  &  Co.,  with  whom  Came  &  Telo  had  deal- 
ings. The  defendants,  who  are  merchants  at  Liverpool,  and  who 
also  have  a  house  of  business  at  New  York,  purchased 
there  several  of  the  bills  so  drawn  by  lUins,  *  to  the  [*  796] 
amount  of  about  £7000 ;  and  those  bills  were  remitted  in 
regular  course  to  them  at  Liverpool.  The  bills  were  all  drawn  at 
sixty  days'  sight,  and  were  dated,  some  on  the  28th  of  March,  the 
rest  on  the  30th. 
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Oa  die  Sch  of  May  a  fiat  in  bankruptcy  issued  against  Came  & 
Tel-:,  and  they  were  duly  found  bankrupts,  and  the  plaintiffs  are 
zii*tiT  a^s&Lznees.  The  Europe  arrived  at  Liverpool  on  the  3rd  of 
MiT,  one  of  the  Askb^rtans  on  the  5th,  the  other  on  the  6th,  and 
:iiie  y-iur  Tork  on  the  9th ;  and  immediately  on  the  arrival  of  each 
of  these  ship8»  and  while  the  transitiis  of  the  goods  on  board  con- 
tin.ued.  the  defendants,  on  behalf  of  lUins,  gave  notice  to  the  master 
and  ccnsignees  of  each  ship,  claiming  to  stop  the  goods  in  transitu, 
Tbe  defendants  were  not  agents  of  Illins,  nor  had  they  received 
fn^m  him  any  authority  to  make  this  stoppage.  On  the  11th  of 
May  the  plaintiff  Bird,  as  oflBcial  assignee  of  Came  &  Telo,  made  a 
ft^nual  demand  of  the  goods  from  the  master  and  consignee  of  each 
of  the  four  ships,  at  the  same  time  tendering  the  freight.  The 
^xxls  were  then  still  on  board  undelivered,  but  the  master  and 
consignees  refusetl  to  deliver  the  goods  to  the  plaintiffs,  and,  on  the 
:>aaxe  dviy.  delivered  the  whole  of  tliem  to  the  defendants. 

Ou  the  next  day  the  plaintiff  Bird  made  a  formal  demand  of  the 
^wfo  frv^m  the  defendants,  but  they  refused  to  deliver  up  the 
$ame.  claiming  title  under  the  stoppage  in  transitu.  On  the  28th 
o£  April  Illins  heard  at  New  York  that  Carne  &  Telo  had  stopped 
^vivmeut*  and  on  the  next  day  he  executed  a  power  of  attorney  to 
Jvv?v^i>h  Hubback  of  Liverpool,  authorising  him  to  stop  the  goods  in 
^n.t'isiti*.  This  was  received  by  Hubback  on  the  13th  of  May,  and 
he  on  that  day  adopted  and  confirmed  the  previous  stoppage  by 
the  defendiuits,  Illins  afterwards,  and  long  before  the  commence- 
ntcut  of  this  action,  adopted  and  ratified  all  which  had  been  done 

Kuh  by  Hubback  and  the  defendants. 
1*7^^7]  *  The  only  point  for  our  decision  is,  whether  the  title 
of  Carne  &  Telo  had  been  devested  by  the  stoppage  in 
t^\*'isit^i:  for  if  not,  then,  undoubtedly,  the  goods  belonged  to 
i''o  plaintiffs  as  their  assignees;  and  as  there  was  a  clear  con- 
\oi-^ivM^  by  the  defendants,  the  plaintiffs  would  be  entitled  to  re- 
vv\oi\  Mr»  I'^mipton,  for  the  defendants,  made  two  points:  First, 
ih.it  tUci\*  was  a  good  stoppage,  on  the  13th,  under  the  power 
W  UuMv\ck ;  and,  secondly,  if  that  be  not  so,  still  that  the  sul)se- 
uihnit  Ttttitication  by  Illins  made  the  previous  stoppages  by  the 

\^  iit  the  fii^st  point,  we  are  of  opinion  that  there  could  be  no 
\vitid  *l|opi^\c^^  n«  transitu^  after  the  formal  demand  of  the  goods 
hs  i\\t'A  on  tho  11th  of  May,  and  the  subsequent  delivery  of  them 
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to  the  defendants.  The  goods  had  then  arrived  at  Liverpool,  and 
were  ready  to  be  delivered  to  the  parties  entitled.  Bird,  on  behalf 
of  the  assignees,  demanded  the  goods,  and  tendered  the  amount 
due  for  the  freight.  Assuming  that  there  had  been  no  previous 
stoppage  in  transitu,  the  masters  of  the  several  ships  were  there- 
upon bound  to  deliver  up  the  goods  to  Bird,  as  representing  Carne 
&  Telo,  and  they  could  not,  by  their  wrongful  detainer  of  them  and 
deUvering  them  over  to  other  parties,  prolong  the  tranaitus,  and  so 
extend  the  period  during  which  stoppage  might  be  made.  The 
transitus  was  at  an  end  when  the  goods  had  reached  the  port  of 
destination,  and  when  the  consignees,  having  demanded  the  goods 
and  tendered  the  amount  of  the  freight,  would  have  taken  them 
into  their  possession  but  for*  a  wrongful  delivery  of  them  to  other 
parties. 

On  this  part  of  the  case  we  never  entertained  any  doubt.  The 
other  point,  namely,  whether  the  several  stoppages  by  the  defend- 
ants, before  the  11th  of  May,  without  any  previous  authority  from 
Illins,  were  made  good  by  his  subsequent  ratification  of  what  had 
been  done,  appeared  to  us  one  of  more  nicety ;  but  on  full 
consideration,  we  are  of  *  opinion  that  here  too  the  defend-  [*  798] 
ants  must  fail.  In  the  first  place,  the  power  of  attorney 
to  Hubback,  and  his  subsequent  confirmation  of  the  acts  of  the  de- 
fendants; may  be  laid  out  of  our  consideration.  The  authority  to 
Hubback  was  no  doubt  executed  by  Illins  while  the  goods  were  in 
transitu  ;  but  that  is  not  material,  unless  the  stoppage  itself  took 
place  pending  the  transitus;  and,  so  far  as  Hubback  is  concerned, 
that  certainly  was  not  the  case,  for  he  did  not  receive  his  authority 
nor  attempt  to  act  in  the  matter  till  the  13th,  —  that  is,  not  till  the 
day  after  the  conversion  complained  of  in  this  action.  It  is  true 
that  he  then,  so  far  as  he  lawfully  could,  adopted  and  ratified  the 
acts  of  the  defendants,  but  this  was  afterwards,  and  before  the 
commencement  of  this  action,  done  by  Illins  himself ;  and  so,  if 
such  ratification  is  good,  there  is  no  necessity  for  relying  on  the 
ratification  of  Hubback. 

This,  therefore,  brings  us  to  the  real  question,  which  is,  whether 
the  ratification  by  Illins,  after  a  conversion  by  the  defendants,  can 
have  the  effect  of  altering  retrospectively  the  ownership  of  the 
goods,  so  as  to  prevent  the  plaintiffs  from  saying  that  the  goods 
were  theirs  at  the  time  of  the  conversion,  which,  if  no  subsequent 
ratification  had  occurred,  certainly  were  theirs  at  that  time,  and 
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would  have  so  continued.  We  are  of  opinion  that  the  ratifica- 
tion by  lUins  had  no  such  effect  The  doctrine,  Omnis  ratihabitio 
retrotrahitur  et  mandato  cequiparatur,  is  one  intelligible  in  prin- 
ciple, and  easy  in  its  application,  when  applied  to  cases  of  contract. 
If  A.  B.,  unauthorised  by  me,  makes  a  contract  on  my  behalf  with 
J.  S.,  which  I  afterwards  recognise  and  adopt,  there  is  no  difficulty 
in  dealing  with  it  as  having  been  originally  made  by  my  authority. 
J.  S.  entered  into  the  contract  on  the  understanding  that  he  was 
dealing  with  me,  and  when  I  afterwards  agreed  to  admit  that  such 
was  the  case,  J.  S.  is  precisely  in  the  condition  in  which  he  meant 
to  be  ;  or,  if  he  did  not  believe  A.  B.  to  be  acting  for  me, 
[*  799]  *  his  condition  is  not  altered  by  my  adoption  of  the  agency, 
for  he  may  sue  A.  B.  as  principal,  at  his  option,  and  has  the 
same  equities  against  me,  if  I  sue,  which  he  would  have  had  against 
A.  B. 

In  cases  of  tort,  there  is  more  difficulty.  If  A.  B.,  professing  to 
act  by  my  authority,  does  that  which  primd  facie  amounts  to  a 
trespass,  and  I  afterwards  assent  to  and  adopt  his  act,  there  he  is 
treated  as  having  from  the  beginning  acted  by  my  authority,  and  I 
become  a  trespasser,  unless  I  can  justify  the  act,  which  is  to  be 
deemed  as  having  been  done  by  my  previous  sanction.  So  far 
there  is  no  difficulty  in  applying  the  doctrine  of  ratification  even 
in  cases  of  tort.  The  party  ratifying  becomes  as  it  were  a  tres- 
passer by  estoppel ;  he  cannot  complain  that  he  is  deemed  to  have 
authoristni  that  which  he  admits  himself  to  have  authorised. 

But  the  parties  go  much  further,  and  show  that  in  some  cases 
where  an  act  which,  if  unauthorised,  would  amount  to  a  trespass, 
has  Ikhmi  done  in  the  name  and  on  behalf  of  another,  but  without 
previous  authority,  the  subsequent  ratification  may  enable  the  party 
on  whoso  Itehalf  the  act  was  done,  to  take  advantage  of  it  and  to 
tnnU  it  as  having  been  done  by  his  direction.  But  this  doctrine 
must  Ih«  taken  with  the  qualification,  that  the  act  of  ratification 
must  ti\ke  place  at  a  time,  and  under  circumstances,  when  the  rati- 
fying j^\rty  might  himself  have  lawfully  done  the  act  which  he 
n^titios.  Thus*  in  Zoni  AntL'^^'s  Case.  Cro.  Eliz.  561,  Moore,  457; 
l\>ph,  t76»  ««>m*  Lord  Au\hUif*s  Case^  a  fine  with  proclamation 
wrtj^  lo\  iod  of  certain  land,  and  a  stranger  within  five  years  after- 
>Mn\l!^»  in  the  name  of  him  who  had  right,  entered  to  avoid  the 
Ihuv  Afior  the  five  year^i,  and  nv>t  before,  the  party  who  had  the 
vii^hl  to  the  land  ratiSovl  and  cvMiSrmed  the  act  of  the  stranger. 
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This  was  held  to  be  inoperative ;  though  such  ratification 
within  the  five  years  would  probably  have  *  been  good.  [*  800] 
Now,  the  principle  of  this  case,  which  is  reported  in  many 
books,  and  is  cited  with  approbation  by  Lord  Coke,  in  Margaret 
Podger^s  Case,  9  Co.  Eep.  104  a,  appears  to  us  to  govern  the  pres- 
ent There  the  entry,  to  be  good,  must  have  been  made  within 
the  five  years ;  it  was  made  within  that  time,  but  till  ratified  it 
was  merely  the  act  of  a  stranger,  and  so  had  no  operation  against 
the  fine.  By  the  ratification,  it  became  the  act  of  the  party  in 
whose  name  it  was  made;  but  that  was  not  till  after  the  five 
years.  He  could  not  be  deemed  to  have  made  an  entry  till  he 
ratified  the  previous  entry,  and  he  did  not  ratify  until  it  was  too 
late  to  do  so.  In  the  present  case,  the  stoppage  could  only  be 
made  during  the  transihis.  During  that  period  the  defendants, 
without  authority  from  lUins,  made  the  stoppage.  After  the  tran- 
situs  was  ended,  but  not  before,  lUins  ratified  what  the  defendants 
had  done.  From  that  time  the  stoppage  was  the  act  of  Illins,  but 
it  was  then  too  late  for  him  to  stop.  The  goods  had  already  become 
the  property  of  the  plaintiffs,  free  from  all  right  of  stoppage. 

We  are  therefore  of  opinion  that  there  must  be  judgment  for  the 
plaintiflFs.  Judgment  for  the  plaintiffs, 

ENGLISH  NOTES. 

The  above  rule  describes  what  may  be  called  the  natural  end  of  the 
transitiLS,  Other  circumstances  by  which  the  transitiLs  is^  in  effect, 
determined,  are  fully  specified  in  sect.  45  of  the  Sale  of  Goods  Act  set 
out  on  p.  407,  ante. 

An  important  statement  of  the  principle  is  made  by  Wtlles,  J.,  in 
Bolton  V.  Lancashire  &  Yorkshire  Railway  Co,  (1866),  L.  R.  1  C.  P. 
431,  439,  35  L.  J.  C.  P.  137,  140,  13  L.  T.  764,  14  W.  R.  430, 12  Jur. 
(N.  S.)  317,  —  a  case  where  goods  purchased  were  sent  by  rail  to  the 
buyer,  who  refused  to  take  delivery.  He  says  (35  L.  J.  C.  P.  140)  : 
^'  If  the  carrier  be  the  agent  of  the  buyer,  the  bare  lien  is  gone  by  a 
delivery  to  him,  even  if  there  were  a  sale  for  cash.  But  a  right  to  stop 
in  transit  upon  bankruptcy,  even  where  credit  has  not  expired,  remains 
till  the  goods  are  delivered  to  the  buyer  or  his  agent  for  custody,  or  for 
sending  the  goods  upon  a  new  journey  or  destination,  or  for  a  purpose 
other  than  carriage  upon  the  original  transit.  Until  one  or  the  other 
happens,  the  seller  has  a  right  of  stoppage  in  transitu;  the  right  exists 
unless  it  be  lost  by  acceptance  of  the  goods  by  the  purchaser  or  his 
agent  for  custody,  or  a  new  purpose  other  than  that  of  carriage.   But  it 
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is  besides  to  be  observed,  that  the  arrival,  in  order  to  do  away  with  the 
right  of  stoppage  in  transitu,  must  be  such  a  one  that  the  buj^er  has 
actual  or  constructive  possession,  and  this  cannot  be  whilst  the  buyer 
repudiates  the  goods/' 

A  statement,  in  brief,  by  Lord  Esher,  M.  R.,  in  Bethell  v.  Clark 
(C.  A.  1888),  20  Q.  B.  D.  615  (at  p.  617),  67  L.  J.  Q.  B.  302,  59  L.  T. 
808,  approved  by  Lord  Herschell  in  Lyons  v.  Hoffnung  (P.  C.  1890), 
15  App.  Cas.  391,  397,  59  L.  J.  P.  C.  79,  63  L.  T.  293,  39  W.  R.  390, 
is  as  follows :  "  Where  the  goods  have  been  delivered  to  the  purchaser, 
or  to  any  agent  of  his  to  hold  for  him  otherwise  than  as  carrier,  are  still 
in  the  hands  of  the  carrier  as  such  and  for  the  purposes  of  transit,  then, 
although  such  carrier  was  the  purchaser's  agent  to  accept  delivery,  so 
as  to  pass  the  property,  nevertheless  the  goods  are  in  transitu  and  may 
be  stopped." 

In  the  case  of  Whitehead  v.  Anderson  (1842),  9  M.  &  W.  518,  re- 
ferred to  p.  413,  ante,  an  agent  of  the  purchaser's  assignee  had  gone  on 
board,  and  claimed  and  touched  the  cargo ;  and  the  captain  had  said  he 
would  deliver  it  on  his  freight  being  satisfied.  After  showing  that 
there  was  no  such  act  as  to  take  the  cargo  out  of  the  possession  of  the 
currier,  the  judgment  continues  (9  M.  &  W.  535):  "There  being  no 
such  act  of  ownership,  it  seems  to  us  that  unless,  by  contract  with  the 
captain,  express  or  implied,  the  relation  in  which  he  stood  before,  as  a 
mere  instrument  of  conveyance  to  an  appointed  place  of  destination, 
was  altered,  and  he  became  the  agent  of  the  consignee  for  a  new  pur- 
pose, there  was  no  constructive  possession  on  the  part  of  the  vendee. 
There  is  no  proof  of  any  such  contract.  A  promise  by  the  captain  to 
the  agent  of  the  assignees  is  stated,  but  it  is  no  more  than  a  promise, 
without  a  new  consideration,  to  fulfil  the  original  contract,  and  de- 
liver in  due  course  to  the  assignee,  on  payment  of  freight,  which  leaves 
the  captain  in  the  same  situation  as  before-,  after  the  agreement 
ho  remained  a  mere  agent  for  expediting  the  cargo  to  its  original 
destination." 

The  trans  it  tis  is  not  ended  by  the  arrival  of  the  ship  at  moorings  in 
the  port  of  destination,  although  the  freight  has  been  paid  and  the 
captain  has  promised  to  deliver  them  overside  to  the  consignee. 
Vove^ntnjy,  Gladstone  (1868),  L.  R.  6  Eq.  44;  nor  by  the  delivery 
ort^rsuh  of  the  goods  into  lighters  sent  by  the  warehouseman  of  the 
oouMignoo  to  receive  them.  Jackson  v.  Nichol  (1839),  5  Bing.  K  C. 
f>08.  8  L.  J.  (N.  S.)  C.  P.  294. 

Tho  tmnsitus  has  been  held  to  be  at  an  end,  where  the  carrier  has 
ni^rootl  with  the  consignor  to  hold  the  goods  in  a  new  character,  either 
tvM  wurohousoman  to  keep  them,  or  as  agent  to  send  them  to  a  destina- 
tii>u   iu>t  intended  by  the  original  contract  (although  known  by  the 
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buyer  to  be  the  ultimate  destination  intended  by  the  seller).  Dixon 
V.  Baldwin  (1804),  5  East,  175,  7  R.  R.  681;  Valpij  v.  Gibson  (1847), 
4  C.  B.  837,  16  L.  J.  C.  P.  241 ;  Kendal  v.  Marshall  (C.  A.  1883), 
11  Q.  B.  D.  356,  62  L.  J.  Q.  B.  313,  48  L.  T.  951,  31  W.  R.  597. 
And  80  where  the  goods  have  been  transferred,  under  the  consignee's 
directions  to  another  carrier  for  a  new  destination.  JSx  parte  GibbeSj 
In  re  Whitwortk  (1875),  1  Ch.  D.  101;  or  where  they  are  delivered  to 
a  warehouseman  to  wait  the  consignee's  directions.  Dodson  v.  TFent- 
worth  (1842),  4  Man.  &  Gr.  1080. 

But  where  the  goods  have  been  temporarily  warehoused  by  the 
carrier  (subject  to  freight  and  warehouse  charges),  waiting  the  con- 
signee's instructions  as  to  forwarding  them,  the  transit  has  been  held 
to  continue  pending  the  arrival  of  such  instructions:  JSx parte  Bar- 
row^ In  re  Worsdell  (1877),  6  Ch.  D.  783,  and  where  the  original 
carrier  remains  in  possession,  his  character  as  such  cannot  be  changed 
without  the  concurring  intention  of  himself  and  the  purchaser.  James 
V.  Griffi^n  (1823),  2  M.  &  W.  623;  Jackson  v.  Nicliol  (1839),  5  Bing. 
N.  C.  508,  per  Tindal,  Ch.  J.,  at  p.  519. 

Where  an  agent  for  a  foreign  purchaser  buys  goods  intended  to  be 
shipped  by  the  agent,  and  he  does  ship  them  accordingly  himself  acting 
as  the  consignor,  the  trnnsitus,  as  between  the  seller  and  the  agent,  is 
ended  by  the  delivery  according  to  the  agent's  orders,  and  is  not  con- 
tinued under  the  voyage  to  the  ultimate  destination,  although  that  desti- 
nation was  told  to  the  vendor  when  the  order  was  given  for  the  goods. 
Ex  parte  Miles,  In  re  Isaacs  (C.  A.  1885),  15  Q.B.  D.  39,  54  L.  J.  Q.  B. 
666;  Ex  parte  Francis,  In  re  Bnino  (1887),  5(j  L.  T.  577,  4  Morrell, 
146.  But  where  the  order  is  to  ship  the  goods  on  board  a  vessel  bound 
for  a  certain  voyage,  and  the  purchaser  ships  the  goods  accordingly; 
and  there  is  no  intervention  of  any  agent  other  than  the  shipowners  as 
carriers,  the  right  to  stop  in  transitu  continues  until  the  end  of  the 
voyage.  Bethell  v.  Clark  (C.  A.  1888),  20  Q.  B.  D.  615,  57  L.  J.  Q. 
B.  302,  59  L.  T.  808,  36  \V.  R.  611 ;  Lf/ons  v.  Hoffmmg  (P.  C.  1890), 
15  App.  Cas.  391,  59  L.  J.  P.  C.  79,  63  L.  T.  293,  39  W.  R.  390. 

Where  goods  are  delivered  on  board  the  buyer's  own  ship,  although 
the  vendor  may  by  the  terms  of  the  affreightment  reserve  the  jus  dis- 
ponendi,  there  is  not  any  transitus.  If  they  are  simply  consigned  to 
the  vendee,  they  are  at  home  in  his  hands  the  moment  they  are  put  on 
board.  Schofsmans  v.  Lancashire  and  Yorkshire  Railway  Co,  (1867), 
L.  E.  2  Ch.  332,  36  L.  J.  Ch.  361,  16  L.  T.  189,  15  W.  R.  537. 

And  in  the  above-mentioned  case  of  Ex  parte  Francis,  In  7'e  Bruno 
(1887)  (supra),  goods  were  bought  by  B.,  an  agent  for  the  foreign 
purchaser,  and  delivered  on  board  the  purchaser's  vessel,  where  the 
agent  gave  directions  for  the  voyage  and  took  the  bills  of  lading  in  his 
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• 
own  name.  It  was  held  that  there  was,  as  between  the  seller  and  B., 
no  right  of  stoppage  in  transitu,  wheo  the  goods  had  been  delivered  on 
board  according  to  the  contract.  And  it  was  immaterial  that  the  ulti- 
mate destination  was  known  to  the  seller.  In  the  judgment  Cave,  J., 
observed  that  B.  would  have  had  the  right  of  stoppage  in  transitu 
against  his  foreign  principal.  He  donbtless  meant  the^u^  disponendi. 
In  the  case  of  goods  delivered  on  board  a  ship  chartered  by  the 
buyer  (see  sub-sect.  6  of  sect.  45  of  the  Sale  of  Goods  Act,  1893,  p.  407, 
ante),  the  test  as  expressed  in  the  cases,  is  whether  under  the  contract 
of  charterparty  the  master  of  the  ship  is  the  **  servant ''  of  the  char- 
terer, or  of  the  shipowner.  See  Bemdtson  v.  Strang  (1868),  L.  R. 
3  Ch.  688  (per  Lord  Cairns,  at  p.  690),  37  L.  J.  Ch.  665,  19  L.  T.  40, 
16  W.  K.  1025.  In  the  following  cases  the  stoppage  on  board  the 
chartered  ship  has  been  held  effectual:  —  Bohtlinck  v.  Inglis  (1803), 

3  East,  381,  7  R.  R.  490;  BerndtsouY.  Strang  (1867-1868),  L.  R. 

4  Eq.  481,  L.  R.  3  Ch.  588;  Ex  parte  Rosevear  China  Clay  Co,,  In 
re  Cook  (C.  A.  1879),  11  Ch.  D.  560,  48  L.  J.  Bk.  100,  40  L.  T.  730, 
27  W.  R.  591;  Bethell  v.  Clark  (C.  A.  1888),  20  Q.  B.  D.  616,  57  L. 
J.  Q.  B.  302,  59  L.  T.  808,  36  W.  R.  611. 

AMERICAN  NOTES. 

In  general  it  may  be  said  that  the  right  of  stoppage  in  transitu  may  be 
exercised  at  any  time  after  the  goods  have  been  delivered  to  the  carrier  until 
they  have  come  into  the  actual  possession  of  the  buyer  or  of  his  agent 
Jones  on  Liens,  s.  902 ;  White  v.  Welah,  38  Pennsylvania  State,  396  ;  Stubhs  v. 
Lund,  7  Massachusetts,  453,  5  Am.  Dec.  63 ;  Atkins  v.  Colby ^  20  New  Hamp- 
shire, 154;  CalahanY.  Babcock,  21  Ohio  State,  281,  8  Am.  Dec.  63;  Guilford 
V.  Smith,  30  Vermont,  49;  Aguirre  v.  Parmelee,  22  Connecticut,  473 ;  Halffy. 
Alhjn,  60  Texas,  278 ;  Johnson  v.  Eveleth,  93  Maine,  306.  The  seller  must  have 
parted  with  the  possession  to  give  occasion  to  exercise  this  right ;  tlierefore  it 
does  not  exist  in  case  the  vendor  has  shipped  goods  to  his  own  order,  or  to  the 
order  of  his  own  agent,  and  the  bill  of  lading  has  not  been  assigned  to  a  third 
person.  In  re  The  St,  Joze  IndianOy  1  AVheaton  (U.  S.),  208,  210 ;  2  Galliaon 
(U.  S.  C.  C),  268;  llsley  v.  Stubhs,  9  Massachusetts,  65;  Harris  v.  Hart,  6 
Duer  (N.  Y .),  606,  affirmed,  17  New  York,  249.  Even  the  procuring  of  a  ware- 
house certificate  for  the  goods  as  the  property  of  the  buyer,  preliminary  to 
their  transportation,  does  not  amount  to  a  constructive  delivery  to  him  in  case 
the  goods  are  not  delivered  to  him,  but  are  left  with  the  seller  to  be  shipped 
to  him.    Mohr  v.  Boston  fir  Albany  R,  Co.,  106  Massachusetts,  67. 

A  delivery  of  the  goods  to  the  carrier  is  not  ordinarily  a  delivery  to  the 
bnyer,  so  far  as  the  exercise  of  the  right  of  stoppage  in  transitu  is  concerned, 
for  the  carrier  is  not  the  special  agent  of  the  purchaser.  The  Frances, 
8  Cranch  (U.  S.),  418 ;  even  if  named  by  him.  Lane  v.  Robinson,  18  B.  Monroe 
(Ky.),  623.  But  under  some  circumstances  a  delivery  to  the  carrier  is  a  de- 
livery to  the  buyer,  as  where  goods  are  delivered  on  board  a  vessel  designated 


R.  C.  VOL.  XXm.]       SECT.  IV.  —  SELLER'S  RIGHTS,  ETC.  431 

^Km.  19,  aa  —  Ellii  V.  Hunt ;  Bird  ▼.  Brown.  —  Notes. 

by  him,  to  be  shipped  by  him  in  his  name  from  his  owd  place  of  business. 
Memphis  Sf  L.  R.  Co,  v.  Freedf  33  Arkansas,  614;  Eaton  v.  Cooit,  32  Vermont, 
58;  Stubbs  v.  Lund,  7  Maaqachusetts,  453,  5  Am.  Dec.  63;  Rowley  y.  Bigehio, 
12  Pickering  (Mass.),  307,  23  Am.  Dec.  607 ;  Treadwell  v.  Aydlett,  9  Heiskell 
(Tenn.),  388. 

A  delivery  on  board  the  buyer*s  own  vessel  is  ordinarily  a  delivery  to  him 
and  precludes  a  stoppage  in  transitu,  Brooke  Iron  Co.  v.  O^Brien,  135  Massa- 
chusetts, 442 ;  Bolin  v.  Huffnagle,  1  Rawle  (Pa.),  9 ;  Pequeno  v.  Taylor,  38  Baiv 
l?oor  (N.  Y. ),  375.  So  is  a  delivery  to  the  buyer's  own  drayman.  O^Neal  v.  Day, 
53  Missouri  App.  139.  But  this  is  not  always  the  case;  as  where  the  seller, 
after  putting  goods  on  board  the  buyer's  ship,  and  taking  bills  of  lading  mak- 
ing the  goods  deliverable  to  the  buyer,  before  the  ship  sailed,  prevailed  upon 
the  master  to  give  up  those  bills  and  to  sign  others  deliverable  to  the 
seller's  own  agent,  it  was  held  that  the  seller  might  stop  the  goods  in  transitu, 
Jlsley  V.  Siubbs,  9  Massachusetts,  65,  6  Am.  Dec.  29 ;  Seymour  v.  Newton,  105 
Massachusetts,  272. 

The  transit  continues  until  the  goods  have  amved  at  the  destination  origi- 
nally contemplated  by  the  parties,  and  to  which  they  are  directed  to  be  con- 
veyed by  the  carrier.  When  they  have  arrived  at  that  destination,  and  the 
buyer  has  indorsed  the  bills  of  lading  that  the  goods  may  be  forwarded  to 
another  place,  they  cannot  be  stopped  while  in  the  possession  of  the  latter  car- 
rier. Halffy.  AUyn,  60  Texas,  278;  Blackman  v.  Pierce,  23  California,  508; 
Mohr  V.  Boston  jr  Albany  R.  Co.,  106  Massachusetts,  67 ;  Johnson  v.  Eveleth,  93 
Maine,  306;  Shepard  4*  Morse  Lumber  Co,  v.  Burroughs,  62  New  Jersey  JL<aw,469. 
The  buyer  may,  however,  anticipate  the  delivery  and  take  possession  at  any 
place  on  the  route,  and  thereby  put  an  end  to  the  seller's  right  of  stoppage. 
SUvens  V.  Wheeler,  27  Barbour  (N.  Y.),  658,  660;  Muskegon  Booming  Co,  v. 
UnderhUl,  43  Michigan,  629,  5  N.  W.  Rep.  1073;  Mohr  v.  Boston  J-  Albany  R. 
Co.,  106  Massachusetts,  67,  72. 

If  the  buyer,  by  reason  of  his  insolvency  or  otherwise,  declines  to  receive 
the  goods  after  they  have  arrived  at  their  destination,  the  unpaid  seller  has 
the  right  to  stop  them.  Greve  v.  Dunham,  60  Iowa,  108, 14  N.  W.  Rep.l30; 
Millard  v.  Webster,  54  Connecticut,  415,  8  Atl.  Rep.  470;.  Cox  v.  Bums, 
1  Iowa,  64;  Mason  v.  Redpath,  39  Upper  Canada,  Q.  B.  157. 

The  goods  remain  in  transitu  until  the  carrier  parts  with  the  possession 
of  them.  Tufis  v.  Sylvester,  79  Maine,  213,  1  Am.  St.  Rep.  303;  Kitchen  v. 
Spear,  30  Vermont,  545;  Grece  v.  Dunham,  60  Iowa,  108;  McFetridge  v.  Piper, 
40  Iowa,  627;  Rogers  v,  Schneider,  13  Indiana  App.  23;  Johnson  y.  Eveleth^ 
03  Maine,  306.  But  the  iransitus  is  at  an  end  when  the  carrier  has  wrong- 
fully refused  to  deliver  the  goods  upon  the  buyer's  demand.  Davis  v. 
McWhirter,  40  Upper  Canada,  Q.  B.  698;  Reynolds  v.  Boston  §•  M,  R,  Co.y  48 
New  Hampshire,  580. 

The  goods  remain  in  transitu  after  they  have  arrived  at  the  place  of  their 
destination,  but  are  in  the  hands  of  a  local  carrier  for  local  delivery,  or  are 
held  for  the  payment  of  freight,  though  the  consignee  has  been  notified. 
Wheeling  S;  Lake  Erie  R,  Co.  v.  Koontz,  61  Ohio  St.  551 ;  White  v.  Mitchell,  38 
Michigan,  390;  Chicago,  B,  (r  Q,  R.  Co,  v.  Painter,  15  Nebraska,  394 ;  Calahan 
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▼.  Babmck.  21  Ohio  Staite^  2S1 ;  JenU  t.  Fulmer,  160  Pennsylvania  State, 
327 :  W-der  v.  BaestLer.  3  Colorado  App.  459  ;  Scott  v.  Grimes  Dry  Goods  Co., 
4H  ^tOasouri  App.  321. 

Goods  are  in  trtoaihk  after  tfaej  have  been  placed  by  the  carrier  in  the  cas- 
tDm-4iuuse  or  a  government  storehoose,  to  await  the  payment  of  duties. 
Pirker  v.  Byn%&,  1  Lowell  (U.  S.),  539 ;  Hoover  v.  Titbits,  13  Wisconsin,  79; 
iloitmm  V.  Heifer.  5  Denio  (N.  Y.),  629 ;  Holbrook  v.  Vose,  6  Bosworth 
(M.  Y.\  76:  Donaik  v.  Broomhead,  7  Pennsylvania  St.  301;  Newhail  v. 
Vtnius.  Vi  Maine,  93.  29  Am.  Dec.  489,  15  Maine,  314,  33  Am.  Dec.  617. 
Uutil  cfae  dad«s  are  paid,  the  goods  are  in  possession  of  the  officers  of  govem- 
m«QU  aod  have  not  come  into  the  possession  of  the  buyer.  Harris  v.  Pratt,  17 
New  York,  24^.  2tJ2 :  Holbrook  v.  Vose,  6  Bosworth  (N.  Y.),  76.  Otherwise 
It  rh«  c«jnsiu:Qee  has  made  a  warehouse  entry  at  the  custom-house,  and  taken 
a  warehouse  receipt  and  transferred  this  in  pledge.  Cartwright  v.  Wilmerding^ 
24  New  York.  521 ;  Frasckieria  v.  Hennques,  6  Abbott,  Pr.  N.  S.  (N.  Y.)  251. 
The  customs  officer  may  be  considered  a  middleman  in  such  case,  but  not 
after  tiie  duties  have  been  paid.  WUey  v.  Smith,  1  Ontario  App.  179,  191 ; 
U  ..As  V.  Smith.  2  Ontario  App.  8,  41  Q.  B.  136,  142. 

Uivds  placed  in  a  warehouse  by  the  carrier  at  the  place  of  their  destination, 
to  await  the  payment  of  freight  and  delivery  to  the  consignee,  are  still  in 
:rtttk.<itu,  JticUaH  V.  Breitkaupt,  12  Ontario  App.  383;  Monis  v.  Shryock,  50 
Mississappi,  3iK>:  6'yws  v.  Schotten,  35  Kan.sas,  310, 10  Pac.  Rep.  828;  Halffy, 
A  :(tn.  ^  lexas,  27S ;  More  v.  Lott,  13  Nevada,  376,  384  ;  Calahan  v.  Babcock, 
21  Ohio  State,  281;  Clapp  v.  Peck,  55  Iowa,  270,  7  N.  W.  Rep.  587;  Grece  v. 
Oun.iKvn^  iV  lowa»  108;  Hoover  y,  Tihhits,  13  Wisconsin,  79. 

OvkhIs  which  have  arrived  at  their  destination  and  are  in  a  car  upon  a 
*ivle  tmck  awaiting  removal  by  the  consignee  are  in  transitu.  Inslee  v.  Lane, 
j;  New  Hampe^hire,  4M ;  and  see  Seymour  v.  Newton,  105  Massachusetts,  272, 
,>7.v;  (.;>>tv  v.  Ihtnhojm.  60  Iowa,  108,  14  N.  W.  Rep.  130;  Jeffris  v.  Fitchburg 
A*,  i.V.*y3  Wisconsin,  250,67  N.  W.  Rep.  424;  Rogers  y.  Schneider,  13  Indiana 

l't>e  '*irtc(iVti.«  is  at  an  end  when  the  goods  have  arrived  at  their  destination 
<ukI  the  carrier  has  changed  his  relation  from  that  of  carrier  to  that  of  agent 
v»t  the  vVl^*i:^Mee,  he  having  paid  the  freight.  Langstaffy.  Stix,  64  Mississippi, 
hi;  .V^\ '"<■'>•  T,  /V/xT,  40  Iowa,  627;  Alsberg  v.  Latta,  30  Iowa,  442; 
(.  .  ■,'*  Y.  NrtV^,  %iO  Vermont,  49,  72;  Johnson  v.  Eceleth,9^  Maine,  306; 
U      u'rtx  V    //  -^^Vv*,  llt^  North  Carolina,  36. 

the  tuiiivit  is  or\iinarily  at  an  end  when  the  goods  have  been  placed  in  a 
vkr%»vhvHiw  which  the  vendee  uses  as  his  own.  or  in  the  warehouse  of  his  agent 
U  .  >  Y.  >*•«  ^»  1  Ontario  App.  179,  195;  Hoover  v.  Tibbiis,  13  Wisconsin,  79; 
A!Ki  ^^u  u  the  warehouse  of  the  vendor  may  be,  for  the  occasion,  by  agreement 
k|  tiK'^  ivarties,  the  vendee's  warehouse.  Barrett  v.  Goddardy  3  Mason 
\  S.  v^  0^  107  ;  Fnutr  v.  HiUiard,  2  Strobhart  Law  (S.  C),  309;  Sawyer 
\   /a  ,«*^  VV  Vermont,  172.  180,  49  Am.  Dec.  768. 

Vu  vvxic^uneut  of  the  bill  of  lading  to  a  purchaser  for  value  defeats  the 

»  S-   ^e  stvnH><M:«  «•«  tniHsitu.    Halliday  v.  Hamilton,  11  Wallace  (U.  S),  660; 

'  W^U  Y  ,4.:4Hf»V  /h».  Co  ,  1  Peters  (U.  S.),  886;  Audenreid  v.  Rand<dl,  3  Clif- 
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ford  (U.  S.  C.  C),  99;  Castanola  v.  Missouri  Pac,  R,  Co.,  24  Federal  Rep.  267 ; 
Sheppard  v.  Newhall,  47  Federal  Rep.  468;  Ocean  Steamship  Co.  t.  Ehrlich,  88 
Georgia,  502,  11  Lawyer's  Rep.  Annot.  164 ;  The  Mary  Ann  Guests  1  Blatch- 
ford(U.  S.  C.  C),  358;  Lee  v.  Kimball,  45  Maine,  172;  Dows  v.  Greene,  24 
New  York,  638;  Dows  v.  Perrin,  16  New  York,  325;  Becker  v.  Hallgarten, 
86  New  York,  167;  Loeh  v.  Peters,  63  Alabama,  243,  35  Am.  Rep.  17 ;  Missouri 
Pacijic  R,  Co,  V.  Heidenheimer,  82  Texas,  195;  Bro*)ke  Iron  Co.  v.  O'Brien, 
135  Massachusetts,  442 ;  Newhall  v.  Central  Pac,  R.  Co.,  51  California,  345  ; 
Sheppard  v.  Newhall,  54  Federal  Rep.  306 ;  Shepard  {f  Morse  Lumber  Co.  v. 
Burroughs,  62  New  Jersey  Law.  469.  A  pre-existing  debt  is  a  valuable  con- 
sideration for  such  assignment.  Sheppard  v.  Newhall,  47  Federal  Rep.  468; 
Lee  V.  Kimball,  45  Maine,  172;  Clementson  v.  Grand  Trunk  R.  Co.,  42  Upper 
Canada,  Q.  B.  263.  But  the  right  of  stoppage  is  not  defeated  when  the  bill 
of  lading  has  been  obtained  from  the  vendor  by  fraud.  Dows  v.  Perrin,  16 
New  York,  325;  Decan  v.  Shipper,  35  Pennsylvania  State,  239;  or  the  con- 
signee has  made  a  fraudulent  sale  of  it  for  the  express  purpose  of  defeating 
the  right  of  stoppage.  Poole  v.  H.  Sf  T.  C.  E.  Co.,  58  Texas,  134 ;  Rosenthal  v. 
Dessau,  11  Hun  (N.  Y.),  49;  HarrUv.  Pratt,  17  New  York,  249. 

A  transfer  of  the  bill  of  lading  in  pledge  or  as  security  defeats  the  right  of 
stoppage  only  so  far  as  the  lien  thereby  created  is  a  valid  lien.  The  vendor 
may  resume  possession  upon  satisfying  the  pledgee^s  claim.  Chandler  v. 
Fulton,  10  Texas,  2,  60  Am.  Dec.  188.  The  vendor  does  not  defeat  his  right 
of  stoppage  in  transitu  by  indoraing  the  bill  of  lading  to  his  vendee,  or  by 
giving  him  a  delivery  order.  Ives  v.  Polak,  14  Howard  Pr.  (N.  Y.)  411; 
Holbrook  v.  Vose,  6  Bosworth  (N.  Y.),  76,  106. 

A  mere  sale  of  goods  in  transitu  by  the  vendee,  without  indorsement  of  the  bill 
of  lading,  does  not  defeat  the  vendor's  right  of  stoppage.  Seymour  v.  Newton, 
105  Massachusetts,  272, 275,  per  Chapman,  C.  J.;  Pattison  v.  Culton,  33  Indiana, 
240,  5  Am.  Rep.  199;  Clapp  v.  Sohmer,  55  Iowa,  273.  And  so  a  mortgage  of 
the  goods,  and  a  delivery  to  the  mortgagee  who  is  in  possession  of  the  vendee's 
store,  does  not  defeat  the  right.  Kingman  v.  Denison,  84  Mich.  608,  11  Law- 
yer's Rep.  Annot.  347. 

Delivery  of  a  part  of  a  cargo,  unless  so  intended,  does  not  amount  to  a  de- 
livery of  the  whole  so  as  to  defeat  the  right  of  stoppage  in  transitu.  Buckley  v. 
JTumiss,  17  Wendell  (N.  Y.),  504 ;  Hamburger  v.  Rodman,  9  Daly  (N.  Y.),  93 ; 
Johnson  V.  Eveleth,  93  Maine,  306 ;  Jeffris  v.  Fitchburg  R.  Co.,  93  Wisconsin, 
2o0 ;  Ocean  Steamship  Co.  v.  Ehrlich,  88  Georgia,  502, 30  Am.  State  Rep.  164  and 
note,  166.  Liens  or  attachments  against  the  vendee  do  not  defeat  the  seller^s 
right  of  stoppage  in  transitu.  Durgy  Cement  ^  Umber  Co.  v.  O'Brien,  123  Massa- 
chusetts, 12;  Inslee  v.  lAine,  57  New  Hampsliire,  454  ;  Covell  v-*  Hitchcock,  23 
"Wendell  (N.  Y.),  611;  Rucker  v.  Donovan,  13  Kansas,  251,  19  Am.  Rep.  84; 
Morris  v.  Shryock,  50  Mississippi,  590 ;  Hays  v.  Mouille,  14  Pennsylvania  State, 
48  ;  Calahan  v.  Babcock,  21  Ohio  State,  281, 8  Am.  Rep.  63 ;  Sherman  v.  Rugee, 
65  Wisconsin,  346;  Dickman  v.  Williams,  50  Mississippi,  500;  Fox  v.  Willis, 
60  Texa.s373;  Woodruff  y.  Noyes,  15  Connecticut,  335;  Farrellv.  Richmond 
^  £>.  R.  Co.,  102  North  Carolina,  390,  11  Am.  St.  Rep.  760;  Bayonne  Knife 
Co.  V.  Umbenhauer,  107  Alabama,  496,  18  So.  Rep.  178;  Mollison  v.  Lockhart, 
SO  ]Sew  Brunswick,  398;  Dreyfus  v.  Mayer,  69  Mississippi,  282. 
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No.  21.  —  LONDON  &  NOETH  WESTERN  RAILWAY 
COMPANY  V.  BARTLETT. 

(1861.) 
RTTLE. 

If  the  buyer  to  whom  goods  have  been  consigned  in  the 
hands  of  a  carrier  takes  the  goods  out  of  the  carrier's 
hands  with  the  carrier's  consent,  before  arrival  at  the  place 
of  consignment,  the  right  of  the  seller  to  stop  the  goods  in 
transitu  is  at  an  end. 

London  and  ITorfh  Wettem  Railway  Co.  y.  Bartlett. 

7  HurL  &  Nor.  400-410  (s.  c.  31  L.  J.  Ex.  92 ;  5  L.  T.  399 ;  10  W.  R.  109). 

Carrier.  —  Transitua.  —  Destination  altered  by  Consignee. 

[400]      Although  a  carrier  has  contracted  with  the  consignor  of  goods  to  de- 
liver them  at  a  particular  place,  he  may  deliver  them  at  any  place  at 
which  the  consignee  has  ordered  their  delivery. 

The  plaintiff  having  sold  wheat  by  sample,  to  be  delivered  to  the  purchaser 
at  his  mill,  sent  it  by  the  defendants'  railway.  On  the  arrival  of  the  wheat  at 
a  station  two  miles  from  the  mill,  the  defendants  kept  it  there  in  consequence 
of  instructions  given  to  them  by  the  consignee  that  wheat  arriving  for  him  at 
the  station  should  not  be  forwarded  to  the  mill  without  his  written  order. 
The  plaintiff  had  no  knowledge  of  these  instructions.  The  consignee  examined 
the  wheat  at  the  station,  but  refused  to  accept  it,  and  whilst  it  remained 
there  it  became  deteriorated  in  quality  and  value.  Heid^  that  the  consignor 
had  no  riglit  of  action  against  the  defendants  for  not  delivering  the  wheat  at 
the  mill,  as  the  non-delivery  was  by  order  of  the  consignee. 

The  following  case  was  stated  on  appeal  from  the  County  Court 
of  Northamptonshire :  — 

This  was  a  summons  in  the  County  Court  of  Northamptonshire, 
holden  at  Brackley,  entered  on  the  let  day  of  April,  1861,  and  tried 
before  the  Judge  of  the  Court  and  a  jury  on  the  19th  day  of  the 

same  month. 
[*401]  *The  particulars  of  demand  were  as  follows:  "The 
plaintiflf  seeks  to  recover  damages  in  this  action,  for  that 
the  defendants,  being  common  carriers,  agreed  with  the  plaintiff 
on  or  about  the  31st  day  of  December  last,  for  reward  in  that  be- 
half, to  carry  and  convey  from  Brackley  to  Birmingham,  and  from 
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thence  to  carry,  convey,  and  deliver  into  the  mill  and  premises  of 
Mr.  Badger,  in  Birmingham,  twenty-eight  quarters  of  wheat,  of 
the  value  £76  IO5.  8d. ;  and  that  in  pursuance  of  such  agreement 
the  said  plaintiff  caused  to  be  delivered  to  the  defendants,  at  the 
Brackley  Eailway  Station,  the  said  twenty-eight  quarters  of  wheat 
for  delivery  as  aforesaid ;  but  that  the  said  defendants  as  common 
carriers  did  negligently  I'efuse  and  neglect  to  deliver  the  said 
corn  into  the  mill  and  premises  of  the  said  Mr.  Badger  in  Birming- 
ham as  aforesaid ;  whereby  the  said  plaintiff  has  sustained  damages 
to  the  amount  of  £24  6«.  lOd." 

The  plaintiff  is  a  farmer  at  Whitfield,  near  Brackley  ;  the  defend- 
ants are  carriers  along  their  railway  from  Brackley  to  Birmingham. 
On  the  29th  of  December,  1860,  the  plaintiff  verbally  sold  to 
Badger,  a  miller  at  Birmingham,  twenty-eight  quarters  of  wheat, 
at  54s.  8d,  per  quarter,  according  to  sample,  to  be  delivered  to 
Badger  at  his  mill  in  Birmingham,  carriage  paid  on ;  and  sent  the 
wheat  to  the  defendants'  station  at  Brackley  for  that  purpose. 

Badger  s  mill  is  situated  at  a  distance  of  about  two  miles  from 
the  defendants'  station  at  Birmingham ;  and  the  plaintiff,  on  de- 
livering the  wheat  to  the  defendants,  paid  to  them  the  "  station 
to  station  rate,"  as  it  is  termed,  of  8  Jd.  for  the  carriage  to  Birming- 
ham, and  an  additional  charge  of  la.  6cl.  for  the  carriage  of  it  by 
van  to  the  consignee's  mill. 

The  wheat  was  delivered  to  the  defendants  at  Brackley  on  the 
31st  day  of  December.  It  was  despatched  on  the  following  day,  and 
arrived  at  Birmingham  in  due  course  on  the  same  day. 

*  Badger  was  in  the  habit  of  having  large  quantities  of  [*  402] 
grain  sent  to  the  Birmingham  Station,  consigned  to  him, 
and  in  consequence  of  his  large  business  and  deficiency  of  ware- 
house room  at  his  own  mill,  he  gave  instructions  from  time  to 
time  to  the  railway  company  at  Birmingham,  that  no  wheat  arriv- 
ing for  him  at  the  Birmingham  Station  was  to  be  sent  up  to  his 
mill  until  he  had  been  advised  of  it,  and  had  given  written  orders 
for  it  to  be  forwarded. 

The  last  of  such  notices  was  delivered  by  Badger  to  the  com- 
pany on  or  about  the  24th  of  May,  1859.  It  was  signed  by 
Badger's  clerk,  and  was  posted  up  in  the  office  of  the  clerk  of 
the  department  at  the  railway  station  at  Birmingham,  and  was 
as  follows:  — 
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Mmr  24.  1859. 

London  and  North  Western  Bailway  Company. 

We  have  sent  yon  instmctions  several  times  not  to  deliver  any 
grain  to  our  mill  unless  you  have  received  our  written  order  fox 
the  same ;  no  matter  whether  paid,  delivered,  or  not.  You  have 
again  this  morning  delivered  the  lot  of  Biddle's  contrary  to  these 
orders.  We  b^  to  inform  you  that  we  shall  in  all  cases  return 
to  the  station  any  wheat  delivered  in  this  way,  from  this  time. 

For 

John  and  Thomas  Badges. 

Geo.  R  Doughty. 

In  consequence  of  these  instructions,  the  usage  and  course  of 
business  between  Badger  and  the  defendants  was  for  the  defend- 
ants to  advise  Badger  of  the  arrival  for  him  of  any  grain  at  their 
station,  and  not  to  deliver  the  same  at  Badger's  mill  until  they  had 
received  instructions  from  him  to  do  so.  On  the  arrival  of  the 
wheat  at  the  Birmingham  Station,  as  above  mentioned,  the  defend- 
ants' clerk,  whose  duty  it  was,  advised  Badger  by  post  on  the 
[*  40o]  same  evening  that  the  wheat  *in  question,  consigned  to  him, 
had  arrived  at  the  station,  and  remained  there  at  his  risk. 

On  the  2nd  or  3rd  of  January  a  person  in  the  employment  of 
Badgt^r  called  at  the  station  in  consequence  of  this  advice,  and  ex- 
amined the  wheat  He  took  a  sample  from  each  of  the  sacks,  and 
remarked  to  the  company's  servant,  "  This  is  rather  a  roughish  lot, 
xlohu ; "  but  he  g:ive  no  orders  or  instructions  with  r^ard  to  ic 
The  defendants  d:d  not  make  to  Badger  any  charge  for  demurrage 
or  warehousing.  The  defendants  heard  nothing  further  respecting 
the  wheat  uutil  the  4:h  March,  and  it  remained  with  the  defend- 
ants at  their  station  from  its  arrival  until  that  day. 

The  plaintiff  finding  that  Rodger  refused  to  take  the  wheat,  a 
oo^^e^rondence  ensued  between  the  plaintiflF  and  the  company,  in 
which  plaintiff  required  compensation  from  the  company,  which 
thev  refused  :  and  in  n?ferer.ce  to  such  claim  the  company,  on  the 
19th  February,  wrote  to  plaintiffs  solicitor,  reminding  the  plaintiff 
tliat  t'lie  wheat  was  still  at  Birmingham  waiting  the  order  of  the 
plaiutitf.  and  adviir.g  that,  if  not  removed  without  further  delay, 
r^nt  would  be  cb.irged  for  warehousing. 

On  tl:e  4th  M;\rch  a  j^rson  in  the  employment  of  the  plaintiff 
cauie  and  Kx^kod  at  the  wheat,  and  found  it  had  deteriorated  from 
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having  remained  so  long  in  the  sacks  without  having  been  dried. 
He  took  samples  of  it  and  offered  it  for  sale  in  the  Birmingham 
market,  but  could  get  no  higher  price  offered  for  it  than  40s.  per 
quarter,  and  he  consequently  gave  the  defendants  an  order  to  re- 
turn it  to  the  plaintiff  at  Brackley,  and  he  paid  the  carriage  of  it 
from  Birmingham  back  to  Brackley,  where  the  plaintiff  again  re- 
ceived it,  dried  it,  and  worked  it  up  with  other  wheat.  The  plain- 
tiff said  that  the  wheat,  when  it  came  back  to  him,  was  not  worth 
more  than  40s.  per  quarter. 

Upon  these  facts,  the  Judge  directed  the  jury  that  the 
*  defendants  were  the  agents  of  the  plaintiff,  paid  by  him  [*  404] 
to  carry  his  goods  to  Badger's  mill  at  Birmingham,  and 
that  the  defendants  were  liable  to  the  plaintiff  for  their  omission 
to  deliver  it,  and  for  the  damage  arising  from  the  deterioration  of 
the  wheat  while  in  their  custody.  That,  as  between  the  plaintiff 
and  the  defendants,  there  had  been  no  delivery  of  the  wheat  by 
the  defendants  to  the  consignee  so  as  to  terminate  their  liability, 
and  that  the  difference  between  the  value  of  the  wheat  when  it 
was  sold  by  the  plaintiff,  and  the  price  that  it  would  fetch  in  the 
market  at  the  time  when  it  was  again  returned  into  his  hands,  was 
the  proper  measure  of  damage  that  the  plaintiff  had  sustained  by 
the  neglect  of  the  defendants  to  deliver  the  wheat  at  the  mill  upon 
its  arrival  at  their  station  in  Birmingham.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  the  full  amount  claimed. 

The  defendants,  being  dissatisfied  with  the  determination  and 
direction  of  the  County  Court  Judge  in  point  of  law,  have  appealed 
therefrom  to  this  Court. 

The  appeal  having  been  argued,  — 

Pollock,  C.  B.  —  The  subject  has  been  ably  discussed;  [407] 
but  it  seems  to  me  that  the  judgment  of  the  Court  below 
was  wrong,  being  founded  on  a  notion  that  the  carrier  was  bound 
to  deliver  the  wheat  at  the  mill,  notwithstanding  the  distinct  and 
positive  order  of  the  consignee  not  to  deliver  it  there.     It  is  clear 
that  a  consignee  may  receive  the  goods  at  any  stage  of  the  journey ; 
and   though  the  consignor  directs  the  carrier  to  deliver 
them  at  a  particular  place,  *  there  is  no  contract  by  the  [*  408] 
carrier  to  deliver  at  that  place  and  not  elsewhere.     The 
contract  is  to  deliver  there  unless  the  consignee  shall  require  the 
goods  to  be  delivered  at  another  place.     Here  the  wheat  was  deliv- 
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actual  possession  of  tbem."  And  again:  ''The  vendee  can  always 
anticipate  the  place  of  destination  if  he  can  succeed  in  getting  the 
goods  out  of  the  hands  of  the  carrier." 

AMERICAN  NOTES. 
If  the  intermediate  delivery  before  the  goods  reach  their  ultimate  destina- 
tion be  to  one  who  is  merely  an  agent  to  forward  the  goods,  the  vendor's  right 
continues.  HarrU  v.  Pratt^  17  New  York,  244,  affirming  Harris  v.  Harlj  6 
Duer  (N.  Y.),  606;  CoveU  v.  HUchcock,  23  Wendell  (N.  Y.),  611,  613;  Black" 
man  v.  Pierce,  23  Calif ornia,  508;  Cabeenv.  Campbell,  30  Pennsylvania  St.  254 ; 
Hays  y.  Mouille,  14  Pennsylvania  State,  48.  I'he  rule  is  the  same  though  such 
ageut  be  appointed  by  the  buyer,  if  his  employment  be  merely  to  aid  in  for. 
warding  the  goods  to  their  destination.  Harris  v.  Pratt,  17  New  York,  249  ; 
Hays  Y.  MouUle,  14  Pennsylvania  State,  48;  Aguirre  v.  Parmelee,  22  Connecti- 
cut, 473.  But  if  the  agent  does  not  receive  the  goods  for  the  purpose  of  aiding 
their  further  transportation,  but  as  the  agent  of  the  buyer  for  general  purposes, 
the  possession  is  in  the  buyer  and  the  transitiLS  is  at  an  end.  Becker  v.  Hallgar- 
ten,  86  New  York,  167 ;  Harris  v.  Pratt,  17  New  York,  249  ;  Atkim  v.  Colby,  20 
New  Hampshire,  154  ;  Imlee  v.  Lane,  57  New  Hampshire,  454,  459. 


Section  V.  —  Warranty  (Ussential  and  Collateral). 

No.  22.  — TYE  V,  FYNMORE. 
(1813.) 

No.  23.  — AZfiMAR  v,  CASELLA. 
(ex.  &  EX.  OH.  1867.) 

RULE. 

Where  there  is  a  sale  of  goods  by  description,  i.  e., 
either  of  goods  in  generey  or  of  specific  goods  under  such 
circumstances  that  the  character  of  the  goods  is  presumably 
known  to  the  buyer  by  the  description  alone  :  it  is  of  the 
essence  of  the  contract  that  the  goods  shall  be  in  a  com- 
mercial sense,  of  the  kind  described. 

Tye  V.  Fynmore. 

3  Camp.  462^63  (14  R.  R.  809). 

Sole  of  Goods,  —  Description,  —  Essential  Condition. 

[462]  ■     Where  goods  are  sold  by  a  written  contract,  which  contains  a  descrip- 
tion of  their  quality,  without  referring  to  any  sample,  if  the  goods  do 
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not  correspond  ^ith  that  description,  it  is  not  material  for  the  vendor  to  show 
that  they  coiTespond  with  a  sample  exhibited  at  the  time  of  sale  to  the  pur- 
chaser, who  was  well  skilled  in  the  commodity,  this  not  being  a  sale  by  sample, 
but  by  the  description  in  the  written  contract. 

This  was  an  action  for  not  accepting  or  paying  for  a  quantity  of 
sassafras,  described  in  the  sale  note  as  "  2  tons  of  fair  merchantable 
sassafras  wood,  in  logs,  at  6  guineas  per  hundredweight." 

The  defence  was,  that  the  sassafras  was  not  of  the  sort  the  pur- 
chaser had  a  right  to  expect  from  the  description  in  the  sale  note ; 
that  by  "  sassafras  wood  '*  the  roots  of  the  tree  are  understood  in 
the  trade ;  but  that  the  wood  sold  by  the  plaintiff  was  part  of  the 
timber,  which  cannot  be  applied  to  the  same  purposes,  and  is  not 
above  one-sixth  part  of  the  value  of  the  roots. 

In  answer  to  this  it  was  proved,  that  the  defendant  is  a  druggist, 
and  well  skilled  in  articles  of  this  sort ;  that  the  day  before  the 
contract  was  entered  into,  a  specimen  of  the  wood  sold  was  exhib- 
ited to  him;  that  he  kept  it  the  following  night,  and  that  he  had 
a  full  opportunity  to  examine  it. 

Lord  Ellenbokough.  —  This  is  not  a  sale  by  sample.  It  is  not 
enough  for  the  plaintiff  to  prove  that  the  wood  corresponds  in 
quality  with  the  specimen  exhibited  to  the  defendant  before  the 
sale.  The  question  is,  whether  it  was  in  the  understanding  of 
the  trade  "  fair  merchantable  sassafras  wood ; "  which  it  is  clearly 
proved  not  to  have  been.  It  is  immaterial  that  the  defendant  is 
a  druggist,  and  skilled  in  the  nature  of  medicinal  woods. 
He  was  not  bound  to  *  exercise  his  skill,  having  an  ex-  [*  463] 
press  undertaking  from  the  vendor  as  to  the  quality  of  the 
commodity.  Plaintiff  nonsuited, 

Az^mar  y.  Casella  and  another. 

L.  R.  2  C.  P.  431-448 ;  677-681  (s.  c.  36  L.  J.  C.  P.  124,  263 ;  16  L.  T.  571  ; 
15  W.  R.  998). 

Mercantile  Contract^  Construction  of. —  Condition.  —  Sale  of  Cotton  "  to  [431} 
arrive,*^  guaranteed  equal  to  Sample.  —  Allowance  to  he  made  for  In- 
feriority of  Quality.  —  Bulk  tendered  of  a  different  kind. 

The  defendants,  through  a  broker,  bought  of  the  plaintiff  '^the  following 
cotton,  viz.,  ^^  128  bales,  at  25c/.  per  lb.,  expected  to  arrive  in  London  per 
Cheviot  from  Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our 
(the  brokers')  possession.     Should  the  quality  prove  inferior  to  the  guarantee, 


442  SALE  OF  GOODS. 


Ho.  83.  —  Ai6z]ur  ▼.  Caaella  ajid  another,  L.  K.  8  C.  P.  481,  438. 

a  fair  allowance  to  be  made."  The  sample  was  of  ''Long-staple  Salem" 
cotton.  The  128  bales  marked  qfr  which  arrived  by  the  Cheviot  contained 
«  Western  Madras  "  cotton.  Upon  a  special  case,  in  which  it  was  stated  that 
**  the  cotton  was  therefore  not  in  accordance  with  the  sample ;  that  Western 
Madi'as  cotton  is  infeiior  to  Long- staple  Salem,  and  requires  machinery  for 
its  manufacture  different  to  that  which  is  used  for  Long-staple  Salem ;  and 
that  the  market  price  of  Western  Madras  was  at  the  date  of  the  contract  only 

Held,  by  the  Court  of  Common  Pleas  and  in  the  Exchequer  Chamber,  that 
the  cotton  tendered  was  not  that  which  the  defendants  bargained  for,  and  that 
they  were  not  bound  to  accept  it ;  for,  that  the  allowance  clause  had  reference 
only  to  inferiority  of  quality,  and  not  to  difference  of  kind. 


Action  to  recover  damages  for  breach  by  the  defendants  of  a 
contract  for  the  purchase  of  128  bales  of  cotton.  The  action  was 
commenced  on  the  21st  of  November,  1864 ;  and  the  first  count 
of  the  declaration  contained  breaches  for  not  accepting  and  pay^ 
ing  for  the  cotton,  and  for  not  referring  to  arbitration  a  dispute 
as  to  the  allowance  to  be  made  by  reason  of  the  quality  of  cotton 
being  inferior  to  guarantee.  The  declaration  also  contained  the 
common  money  counts. 

The  defendants  pleaded,  to  the  first  count,  —  first,  a  denial  of  the 
contract,  —  secondly,  a  denial  of  the  arrival  of  the  cotton,  —  thirdly, 
that  the  cotton  was  not  equal  to  sealed  sample,  —  fourthly,  a  denial 
of  the  plaintifTs  readiness  and  willingness  to  perform  the  contract, 
—  fifthly,  as  to  the  first  breach,  after  setting  out  the  contract,  that 
the  sample  therein  referred  to  was  a  sample  of  cotton  of  a  particular 
kind  and  description,  and  that  it  was  a  condition  of  the  contract 
that  the  cotton  should  be  of  that  kind  and  description,  but  that, 
in  fact,  it  was  of  a  wholly  different  kind  and  description,  —  sixthly, 
as  to  the  second  breach,  a  denial  of  the  dispute  having  arisen,  — 
seventhly,  as  to  the  second  breach,  that  a  dispute  also  arose 
[*  432]  as  to  whether  the  defendants  were  bound  to  *  accept  the 
cotton,  and  that  the  plaintiff  refused  to  refer  the  same,  in 
consequence  of  which  the  defendants  refused  to  refer  the  dispute 
as  to  the  allowance,  —  eighthly,  to  the  money  counts,  never  indebted. 

The  plaintiff  took  issue  upon  all  the  pleas,  and  also  demurred  to 
the  third,  fifth,  and  seventh  pleas.^ 

At  the  trial  before  £rl£,  Ch.  J.,  at  the  sittings  in  London  after 

^  A  copy  of  the  pleadings  was  an-  agreed  that  the  demurrers  ihoold  bt 
nexed   to  the  special  case,  and  it  was    argued  with  it. 
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Hilary  Term,  1865,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  upon  the  following  special  case :  — 

1.  The  plaintiff  is  a  merchant  carrying  on  business  in  Mark 
Lane,  London,  under  the  firm  of  J.  C.  Az^mar  &  Co.,  and  the 
defendants  are  merchants  in  Lime  Street,  London,  trading  under 
the  fiLrm  of  A.  Casella  &  Co. 

2.  La  the  summer  of  1864,  Messrs.  De  Souza  &  Co.,  correspond- 
ents of  the  plaintiff  at  Madras,  shipped  on  board  the  Cheviot, 
under  a  bill  of  lading  describing  201  bales,  128  bales  of  cotton, 
marked  ^,  being  the  only  bales  with  such  mark  on  board  the 
Cheviot.  Neither  the  bill  of  lading  nor  the  fact  of  there  being  no 
other  cotton  of  the  same  mark  on  board  the  ship,  was  at  any  time 
made  known  to  the  defendants.  De  Souza  &  Co.  consigned  the 
cotton  to  the  plaintiff,  and  they  duly  advised  him  of  such  consign- 
ment They  also  sent  him  a  sample  of  cotton  by  the  overland 
maiL  Such  sample  was  a  sample  of  a  kind  of  cotton  known  in  the 
London  market  as  "Long-staple  Salem  cotton  of  fine  quality." 
The  sample  was  in  a  paper  which  was  marked  on  the  outside  "  ^ 
128  bales  Western  cotton,  per  Cheviot."  Upon  receipt  of  the 
sample,  the  plaintiff  took  it  in  the  said  paper  to  Barber  &  Co., 
London  cotton-brokers,  and  had  a  conversation  with  Barber. 
This  conversation  was  given  in  evidence  by  Barber  upon  cross- 
examination  by  the  defendants'  counsel.  The  plaintiff  asked 
Barber  whether  he  could  sell  that  cotton  "  to  arrive,"  and  what  it 
was  worth,  and  what  sort  of  cotton  he  thought  it  was.  Barber  said 
it  seemed  to  him  to  be  "  Long-staple  Salem."  He  pointed  out  to 
the  plaintiff  that  it  was  described  on  the  outside  as  "Western," 
but  repeated  that  in  his  opinion  it  was  "  Long-staple  Salem,"  and 
that,  if  then  on  the  spot,  it  would  be  worth  25d.  per  lb. 
Barber  *  asked  the  plaintiff  what  he  would  guarantee.  [*  433] 
The  plaintiff  answered  he  would  guarantee  the  sample, 

and  nothing  else.  Shortly  afterwards  the  defendants  saw  Barber 
at  Barber's  office,  and  had  with  him  the  following  conversation. 
This  conversation  was  not  made  known  to  the  plaintiff,  nor  were 
the  communications  between  the  defendants  and  their  correspond- 
ents made  known  to  the  plaintiff.  The  plaintiffs  counsel  objected 
to  any  evidence  of  the  same  respectively  being  given.  The  evidence 
was,  therefore,  set  forth,  subject  to  the  opinion  of  the  Court  whether 
it  could  properly  be  received.  If  the  Court  is  of  opinion  that  it  should 
be  received,  then  it  is  to  be  taken  as  part  of  the  case ;  otherwise 
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not.  The  defendants  told  Barber  that  they  were  in  want  of  some 
Long-staple  Salem  cotton  for  correspondents.  Barber  answered  that 
he  thought  he  had  some  cotton  "  to  arrive  "  which  would  suit  them. 
Barber  then  showed  them  the  above-mentioned  sample,  still  in  the 
above-mentioned  paper.  Neither  Barber  nor  the  defendants  took 
notice  of  the  writing  on  the  paper.  Barber  told  the  defendants  that 
he  would  sell  them  the  cotton  to  arrive,  guaranteed  equal  to  sample; 
but  that  the  sellers  would  not  sell  otherwise  than  by  sample  and 
would  guarantee  nothing  but  the  sample.  The  defendants  ex- 
amined the  sample,  and  asked  Barber  what  cotton  he  called  it. 
Barber  answered  that  he  considered  it  was  Long-staple  Salem. 
The  defendants  took  a  small  portion  of  the  sample,  which  they 
afterwards  remitted  to  their  correspondents  at  Augsburg,  with  a 
letter  containing  the  following  request :  "  Telegraphiez  si  nous 
devons  acheter  128  Salem,  per  Cheviot,  parti  2  Juin.  Echantillon, 
qui  est  de  longue  sole,  garanti  k  2h\d!* 

3.  In  answer  to  this  letter,  the  defendants  received  the  follow- 
ing telegram:  "Accept  128  bales  Salem,  guaranteed  long-staple, 
shipped  2nd  June,  2h\d.  If  possible,  25rf.  Do  for  the  best."  On 
receipt  of  this  telegram,  the  defendants  saw  Barber  and  offered 
him  2Zd,  per  lb.  for  the  128  bales.  Barber  agreed  to  sell  at  that 
price,  and  again  stated  that  the  sellers  had  an -objection  to  put  into 
the  contract  that  the  cotton  was  "  Long-staple  Salem,"  or  even  that 
it  was  "  Salem."  The  defendants  then  asked  for  the  seller's  name. 
Barber  said  that  Az^mar  was  the  seller,  that  he  was  not  in  the 
cotton  trade,  and  did  not  understand  cotton,  and  that  was  the 

reason  why  he  made  such  objection.  The  defendants 
[*  434]  then  said  *  that  they  knew  Az^mar  was  respectable ;  and 

asked,  "Would  he  guarantee  the  cotton  to  be  equal  to 
the  sample  ? "     Barber  replied,  "  Yes." 

4.  Barber  &  Co.  thereupon  made  the  following  contract,  in  which 
the  words  not  underlined  were  in  print,  and  the  words  underlined 
were  filled  up  in  writing ;  — 

"  Certified  London  Contract 

"London,  15  Julj,  1865. 

"  Sold  by  order  and  for  account  of  Messrs,  J,  C,  AzSmar  &  Co,  to 
Messrs,  A,  Casella  &  Co.  the  following  cotton,  viz.  5l£:  128  bales 
at  25rf.  per  lb,  expected  to  arrive  in  London,  per  Cheviot,  from 
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Madras.  The  cotton  guaranteed  equal  to  sealed  sample  in  our  pos- 
session. Should  the  quality  prove  inferior  to  the  guarantee,  a  fair 
allowance  to  be  made.  Any  slight  variation  in  marks  not  to 
vitiate  this  contract  The  cotton  to  be  warehoused  at  seller's 
expense  in  one  of  the  public  docks  or  customary  wharves.  The 
buyer  to  pay  a  deposit  of  £12  per  bale  (to  be  returned  in  the 
event  of  loss  by  fire)  on  the  second  Saturday  after  the  final  day 
of  landing,  in  exchange  for  dock  or  wharf  weight-notes,  and  the 
remainder  of  the  purchase-money  at  the  expiration  of  the  usual 
three  months*  prompt,  or  on  delivery  of  the  warrants;  interest 
being  allowed  at  the  rate  of  5  per  cent  per  annum  for  prepay- 
ment. The  first  and  second  class  sea-damaged  bales  (if  any)  to  be 
made  merchantable,  and  taken  at  \  per  lb.  less  than  the  sound. 
The  third  and  fourth  class  sea-damaged  bales  (if  any)  to  be  taken 
at  a  fair  allowance.  The  cotton  after  landing  to  be  at  the  risk  of 
the  seller  (only  to  the  amount  of  this  contract  value)  until  the 
prompt-day  or  delivery  of  the  warrants  or  orders  of  delivery,  which- 
ever may  first  happen.  Should  the  cotton,  or  any  portion  thereof, 
not  arrive  by  the  above-named  vessel,  from  loss  of  vessel  or  other 
unavoidable  cause,  this  contract  for  such  portion  to  be  void:  hity 
should  the  cotton  he  transshipped  and  arrive  in  London  by  other 
vessels,  this  contract  still  to  hold  good.  In  the  event  of  any  dis- 
pute arising  out  of  this  contract,  the  matter  to  be  referred  to  two 
disinterested  London  cotton -brokers  for  arbitration,  buyer  and 
seller  each  nominating  one. 

"  Brokerage,  \  per  cent.  Guarantee,  \  per  cent*" 
*  5.  This  printed  form  was  at  the  time  in  question  a  [*  435] 
form  commonly  used  in  the  London  market,  and  known 
as  "  The  Certified  London  Contract."  A  common  mode  in  the 
ordinary  course  of  business  of  filling  up  the  form  is,  to  fill  up  the 
blank  after  the  words  "  the  following  cotton,  viz."  thus,  — "  128 
bales  -iT>at  25d.  per  lb.,"  and  the  blank  after  the  words  "the  cot- 
ton guaranteed,"  thus,  —  "Fair  Bengal,"  or  "Good  fair  Tinnivelly." 
Sometimes  the  blanks  will  be  filled  up  thus,  —  the  first,  "128 
bales  Bengal,"  and  the  second,  "  fair,"  or  "  good  fair,"  or  "  fine." 

6.  If  the  sale  is  a  sale  by  sample,  then  the  second  blank  is 
filled  up,  as  in  the  present  contract,  with  the  words,  "equal  to 
sample  in  our  possession."  At  the  time  of  the  making  of  the  said 
contract,  and  for  some  time  previous,  various  kinds  of  cotton 
coming  from  different  districts  and  countries  had  been  imported 
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into  London,  and  were  bought  and  sold  in  the  London  market 
There  were  different  cottons  known  on  the  market,  and  bought 
and  sold  under  the  following  names :  There  were  "  Surat  cottons," 
divided  into  Saw-ginned,  Broach,  Oomrawuttee,  DhoUerah,  Man- 
garole,  and  Oomptah.  There  were  "  Madras  cottons,**  divided  into 
Tinnivelly,  Northern  and  Western  Coconada,  and  Coumlatore  and 
Salem.  There  were  Scinde  cotton,  Bengal  and  Rangoon  cotton, 
China,  Japan,  West  Indian,  Brazilian,  Smyrna,  and  Greek  and 
Sea  Island  cottons.  Each  and  every  of  these  different  denomina- 
tions or  divisions  is  compared  with  a  standard  sample.  There  is 
a  standard  sample  kept  of  each  of  these  different  denominations 
or  divisions.  Each  kind  when  so  compared  is  then  divided  into 
different  divisions  under  the  terms  "ordinary,"  "low  middling," 
"middling,"  "fair"  "good  fair,"  "fine,"  &c.  The  different  denomi- 
nations or  divisions  first  above-mentioned,  are  quoted  and  sold  at 
different  prices  on  the  same  day ;  and  the  different  divisions  sec- 
ondly above-mentioned  are  sold  at  different  prices  on  the  same 
day.  On  the  same  day,  cotton  quoted  as,  for  example,  "  Western 
Madras,"  and  "  Middling,"  or  as  "  Middling  Western  Madras,"  may 
be  of  higher  price  than  "  Good  fair  Scinde ; "  but  "  Fair  Western 
Madras "  would  on  the  same  day  be  always  of  higher  price  than 
"  Middling  Western  Madras." 

7.  The  defendants  after  the  making  of  the  above  contract,  with- 

out the  knowledge  of  the  plaintiff,  made  out  contracts  to 
[*  436]  correspondents  *  of  theirs  for  the  sale  to  them  of  64  bales 

of  cotton  on  the  same  terms  and  at  the  same  price  as  con- 
tained in  the  contract  signed  by  Messrs.  Barber  &  Co.,  with  the 
exception  that  no  marks  were  given ;  and  they  made  out  a  similar 
contract  for  the  other  64  bales  to  another  correspondent  of  theirs, 
the  defendants  being  entitled  to  a  commission  from  their  corre- 
spondents on  the  contracts  being  fulfilled. 

8.  The  Cheviot  arrived  in  London  on  the  14th  of  October,  1864, 
having  on  board  several  thousand  bales  of  cotton,  and  amongst 
them  the  128  bales  shipped  by  De  Souza,  as  already  mentioned, 
which  were  the  only  bales  marked  ^.  The  128  bales  were  landed 
and  warehoused  by  the  plaintiff  at  Cotton's  and  DepOt  Wharf,  and 
weight-notes  made  out  by  the  wharfingers  in  the  ordinary  way. 
The  cotton  had  been  previously  examined  by  the  wharfingers,  for 
the  purpose  of  ascertaining  which  of  the  bales  (if  any)  were  sea- 
damaged,  and  of  classifying  same,  and  for  the  purpose  of  making 
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them  merchantable  where  necessary  and  possible.  This  is  done  by 
removing  the  damaged  portion  of  the  bales;  the  portions  so 
removed  not  being  taken  by  the  buyer,  but  remaining  the  prop- 
erty of  the  importer,  and  being  sold  for  his  account.  Any  of  the 
bales  which  on  such  examination  by  the  wharfingers  turn  out  not 
to  come  up  to  the  classification  of  third  or  fourth  class  sea-damaged, 
are  altogether  rejected  from  the  parcel,  and  are  not  taken  by  the 
buyer,  but  remain  the  property  of  the  importer,  and  are  afterwards 
sold  for  his  account  None  of  the  128  bales  in  question  contained 
any  damaged  cotton.  The  landing  of  the  cotton  was  completed 
on  Wednesday,  the  26th  of  October,  1864;  and  the  deposit, 
amounting  to  £1536,  would  have  become  payable  on  Saturday, 
the  5th  of  November,  1864,  and  the  prompt  would  have  expired 
on  the  28th  of  January,  1865.  The  wharfinger  drew  samples  from 
the  bulk  in  the  ordinary  way,  which  were  shown  to  the  defendants 
by  Barber  &  Co.  The  defendants  upon  seeing  the  bulk  samples, 
at  once  stated  to  Barber  &  Co.  that  they  claimed  to  reject  the 
cotton,  on  the  ground  that  it  was  not  Long-staple  Salem  cotton, 
and  that  they  required  an  arbitration  on  that  point  The  cotton 
was  not  "  Long-staple  Salem,"  but  was  a  particularly  good  sample 
of  Western  Madras.  The  cotton  was  therefore  not  in  accordance 
with  the  sample.  Western  Madras  cotton  is  inferior  to 
Long-staple  *  Salem,  and  requires  machinery  for  its  manu-  [*  437] 
facture  different  to  that  which  is  used  for  Long-staple 
Salem ;  and  the  market  price  of  Western  Madras  was  at  the  date 
of  the  contract  only  23d-  per  lb. 

9.  The  defendants'  correspondents  have  refused  to  accept  the 
cotton  by  the  Cheviot  in  fulfilment  of  the  defendants'  sale  to  them, 
on  the  ground  that  it  was  not  Long-staple  Salem,  and  that  they 
could  not  employ  it  for  the  manufacturing  purpose  for  which  they 
had  bought  it;  and  the  defendants  have  lost  their  commission, 
amounting  to  £80  12a.  3d. 

10.  The  plaintiff  having,  on  the  21st  of  October,  1864,  received 
an  intimation  from  Barber  &  Co.  that,  "  in  consequence  of  the 
samples  of  128  bales  of  cotton  per  Cheviot  sold  by  him  on  the 
15th  of  July  turning  out  different  from  the  contract  guarantee, 
the  buyers  had  given  notice  that  they  threw  up  the  contract,"  a 
correspondence  ensued  between  the  parties,  —  the  plaintiff  requir- 
ing that  the  arbitration  should  be  confined  to  the  allowance  to  be 
naade,  and  the  defendants   insisting  that  the  arbitrators   should 
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determine  whether  or  not  the  buyers  were  entitled  to  reject  the 
cotton  on  the  ground  that  the  bulk  did  not  agree  with  the  sample. 

11.  The  arbitrators  never  agreed  together  upon  any  question 
with  regard  to  the  contract,  and  made  no  further  attempt  to  meet ; 
and  the  arbitration  went  off. 

12.  At  the  trial  it  was  arranged  that  the  same  brokers  should 
be  appointed  on  each  side  as  before  (with  power  to  appoint  an 
umpire),  to  determine  what  was  the  fair  allowance  to  be  made  (if 
any)  if  the  bulk  was  not  equal  to  the  sample,  having  regard  to  the 
time  of  arrival.  The  brokers  met,  and  disagreed,  and  appointed  an 
umpire,  who  decided  that  the  difierence  in  value  between  the  bulk 
and  the  sale  sample  was  3rf.  per  lb. 

13.  The  weights  to  be  delivered  of  the  128  bales  would  have 
been  38,700  lbs. 

14.  On  the  21st  of  October,  1864,  the  market-price  of  such  cot- 
ton as  was  contained  in  the  128  bales  was  15^rf.  per  lb.  On  the 
5th  of  November,  1864,  it  was  l^d.  per  lb.  On  the  28th  of 
January,  1865,  it  was  17j^.  per  lb.  On  the  9th  of  March,  1865, 
the  day  on  which  the  cotton  was  actually  sold,  the  market-price 
was  13|d.  per  lb. 

15.  Interest  on  the  amount  of  deposit  from  the  date 
[*  438]  when  the  *  deposit  would  have  been  payable  if  no  dis- 
pute had  occurred  up  to  the  trial,  would  be  £23  7s.  6d. 

16.  The  Court  was  to  be  at  liberty  to  draw  any  inferences  of 
fact  in  the  same  way  as  a  jury  would  be  entitled  to  do. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was,  under  the  circumstances  of  the  case,  entitled  to  main- 
tain the  action.  If  the  Court  should  be  of  opinion  in  the  aflSrnia- 
tive,  the  verdict  and  judgment  were  to  be  entered  for  the  plaintiff 
for  such  sum  as  the  Court  might  direct  If  in  the  negative,  then 
for  the  defendants,  —  the  different  issues  to  be  entered  for  plaintiff 
or  defendants,  according  to  the  opinion  the  Court  might  entertain 
thereon. 

Sir  G.  Honyman,  Q.  C.  (with  him  M'Leod),  for  the  plaintiff.  — 
The  128  bales  of  cotton  which  arrived  by  the  Cheviot,  and  which 
the  plaintiff  was  ready  to  deliver,  were  a  compliance  with  the  con- 
tract of  the  15th  of  July,  1864 ;  and  the  guarantee  that  the  cotton 
was  equal  to  sample  does  not  amount  to  a  condition,  but  the 
defendants  were  bound  to  accept  it  subject  to  a  reduction  to  be 
settled  by  arbitrators.   The  contract  was  for  the  sale  of  the  specific 
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128  bales  on  board  the  Cheviot,  marked  ^,  with  a  collateral  war- 
ranty that  the  bulk  should  be  equal  to  the  sample.  [They  cited 
FarsoTis  v.  Sexton,  4  C.  B.  899,  16  L.  J.  C.  P.  181 ;  Dawson  v.  Collis, 
10  C.  B.  523,  20  L  J.  C.  P.  116;  Chanter  v.  Hopkins,  4  M.  &  W. 
399,  404;  Bannerman  v.  White,  10  C.  B.  (K  S.)  844,  31  L.  J.  C. 
P.  28  ;  and  Behn  v.  Bumess,  8  B.  &  S.  751,  32  L.  J.  Q.B.  204.] 
If  the  Cheviot  arrived  with  any  sort  of  cotton  marked  ^,  [439] 
answering  the  description  of  that  contracted  for,  and  coming 
from  Madras,  the  defendants  were  bound  to  accept  it. 

[WiLLES,  J.  — The  question  is,  whether  *'  quality  "  includes  "  sort " 
or  "  kind."  According  to  your  argument,  if  I  contract  for  wine  to 
be  shipped  from  Bordeaux  warranted  equal  to  sample,  and,  the 
sample  being  Chateau  dTquem,  the  bulk  when  tendered  proves  an 
inferior  Medoc,  I  am  bound  to  accept  it.] 

J.  Brown,  Q.  C.  (with  him  Hawkins,  Q.  C,  and  Hannen),  for  the 
defendants.  —  This  was  a  contract  for  the  sale  of  a  kind  of  cotton 
known  in  the  London  market  as  "  Long-staple  Salem,"  and  the 
bulk  being  of  a  different  kind,  viz.  a  kind  known  as  "  Western 
Madras,"  the  defendants  were  not  bound  to  accept  it.  If  authority 
were  needed  to  show  that  the  property  in  the  goods  does  not  pass 
upon  a  contract  of  this  description,  the  case  of  Logan  v.  Le 
Mesurier,  6  Moore  P.  C.  116,  is  in  point.  Looking  at  the  terms 
and  nature  of  this  contract,  and  at  the  purpose  for  which  the  cotton 
was  contracted  to  be  bought,  it  is  clear  that  the  warranty  amounts 
to  a  condition. 

[WiLLES,  J.  —  In  Si/ers  v.  Jonas,  2  Exch.  Ill,  117,  Parke,  B., 
speaking  of  the  usage  in  the  tobacco  trade,  that  all  sales  are  by 
sample  although  not  so  expressed  in  the  bought  and  sold  notes, 
says :  "  This  undoubtedly  amounts  to  a  parol  warranty  or 
agreement   that  the  bulk  *  should  correspond  with  the  [*  440] 
sample.  If  the  goods  have  not  been  delivered,  or  the  prop- 
erty has  not  passed  by  the  bargain  (a  question  depending  upon  the 
terms  of  the  bargain  for  a  specific  chattel),  this  agreement  author- 
ises the  purchaser  to  refuse  to  receive  the  article  sold,  or  complete 
the  bargain.     If  he  does  receive  it,  or  the  property  does  pass,  he 
may  sue  on  the  agreement,  or  give  it  in  evidence  in  mitigation  of 
damages,  according  to  the  authority  of  Street  v.  Blay,  2  B.&  Ad.  456.] 
Counsel  also  referred  to  the  notes  to  Cutter  v.  Powell,  2  Smith 
L  C.  1,  27  et  seq.,  6th  ed.;  Nichol  v.  Godts,  10  Exch.  191,  [441] 
23  L  J.  Ex.  314 ;  Wieler  v.  Schilizzi,  17  C.  B.  619 ;  Josling 
VOL.  XXIII.  — 29 
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V.  Kingsford,  13  C.  B.  (K  S.)  447,  32  L.  J.  C.  P.  94; 
[*  442]  Gompertz  v.  *  Bartlett,  2  E.  &  B.  849,  23  L.  J.  Q.  B.  65. 
After  hearing  reply :  — 

WiLLES,  J.  —  I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment  The  action  is  brought  upon  a  contract  for  the  purchase 
of  cotton  to  arrive  by  the  Cheviot,  from  Madras,  and  guaranteed 
equal  to  sealed  sample  in  the  possession  of  the  sellers'  brokers. 
Upon  the  arrival  of  the  cotton,  it  was  rejected  by  the  purchaser, 
on  the  ground  that  it  was  not  in  accordance  with  the  sample  re- 
ferred to  in  the  contract ;  and  an  arbitration  was  suggested  by  the 
seller,  to  be  limited  to  the  question  whether  the  quality  equalled 
the  sample;  but  the  defendants  insisted  that  there  was  another 
question  to  be  determined,  viz.  whether  the  cotton  tendered 
was  the  thing  bought  by  them;   and  consequently  the  attempt 

to  arbitrate  failed.  It  is  obvious  to  my  mind  that  the 
[*  443]  defendants   are  *  not  answerable  for  the   failure  of  the 

arbitration  ;  and  indeed  it  was  not  insisted  for  the  plain- 
tiff that  there  could  be  any  recovery  for  the  second  breach.  The 
defendants  clearly  were  not  bound  to  refer  less  than  the  whole 
dispute.  The  sol§  question  to  be  decided,  is,  whether  the  defendants 
were  right  in  their  ground  of  rejection,  viz.  that  the  128  bales  by 
the  Cheviot  were  not  the  cotton  they  contracted  to  receive  and  to  pay 
for.  Wliether  they  were  right  in  that  contention,  or  the  plaintiff 
right  in  saying  that  the  defendants  were  bound  to  receive  that 
cotton  subject  to  an  allowance  for  any  inferiority  of  quality,  must 
depend  upon  the  terms  of  the  contract  itself.  That  was  a  contract 
by  which  Messrs.  Barber,  acting  as  brokers  for  both  parties,  bought 
for  the  defendants  of  the  plaintiff  128  bales  of  cotton,  marked  ^, 
expected  to  arrive  in  London  per  Cheviot  from  Madras,  at  25d. 
per  lb.  If  it  had  stopped  there,  it  would  have  been,  as  was  in- 
sisted by  Sir  George  Honyman,  a  bargain  for  the  purchase  of  128 
bales  of  cotton  arriving  with  a  particular  mark  in  London  from 
Madras.  The  description  would  extend  to  cotton  generally  coming 
so  marked  from  Madras  on  board  the  ship  named.  The  contract^ 
however,  goes  on,  "  The  cotton  guaranteed  equal  to  sealed  sample 
in  our  possession."  There  we  have  for  the  first  time  a  complete 
description  of  what  the  parties  are  bargaining  about  Messrs. 
Barber,  the  brokers  who  signed  for  both  sides,  had  in  their  hands 
a  sample  with  reference  to  which  the  bargain  was  made.     That^ 
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when  looked  at,  turns  out  to  be  a  sample  of  "  Long-staple  Salem 
cotton ; "  and  we  must  therefore  take  it  that  the  defendants  bargained 
for  '*  Long-staple  Salem  cotton."  Then  come  the  words,  —  "  Should 
the  quality  prove  inferior  to  the  guarantee,  a  fair  allowance  to  be 
made."  The  subsequent  parts  of  the  contract  are  clear  to  show  that 
the  property  in  the  cotton  was  not  meant  to  vest  in  the  buyers  by 
the  bargain  alone?  If  it  had  been  otherwise,  there  would  have  been 
considerable  plausibility  in  the  argument  of  Sir  George  Honyman, 
that,  this  being  a  sale  of  specific  cotton,  the  property  passed,  and  the 
defendants  would  have  to  resort  to  a  cross-action  in  respect  of  any 
breach  of  the  collateral  warranty.  It  seems  to  me,  however,  that 
the  contrary  construction  is  the  correct  one,  and  that  the  property 
in  the  cotton  did  not  pass  by  the  contract.  There  was  no  delivery 
and  no  acceptance.  The  only  questions,  therefore,  which 
we  have  *  now  to  consider  are,  —  first,  whether  the  descrip-  [*  444] 
tion  "  equal  to  sealed  sample  in  our  possession,"  refers  to 
the  species  of  cotton  to  which  the  sample  belonged,  and  whether 
the  cotton  which  arrived  by  the  Cheviot  answered  that  description ; 
and,  if  so,  —  secondly,  it  would  be  necessary  to  refer  to  the  sub- 
sequent clause  in  the  contract,  to  see  how  far  it  affected  the  ques- 
tion whether  species  was  in  the  contemplation  of  the  parties ;  and, 
lastly,  we  have  to  make  up  our  minds  on  the  construction  of  the 
contract,  regard  being  had  to  the  facts  of  the  case,  and  particularly 
to  those  stated  in  the  eighth  paragraph. 

First,  as  to  the  question  whether  the  contract  was  for  cotton 
of  a  particular  species,  I  cannot  entertain  a  moment's  doubt.  I 
exclude  the  words  "Should  the  quality  prove  inferior  to  the 
guarantee,"  because  they  refer  to  an  allowance  to  be  made  in 
money  in  respect  of  the  article  being  of  less  value  than  that  re- 
presented by  the  sample.  In  terms  they  do  not  extend  to  enforce 
on  the  buyers  the  acceptance  of  an  article  different  from  that  which 
they  bought.  I  would  add  that  I  am  not  led  to  this  conclusion  by 
any  supposed  similarity  between  a  case  of  this  sort  and  the  cases  as 
to  the  purchase  of  lands  ;  for,  in  truth,  those  cases  have  very  little 
bearing  upon  the  question :  but  I  found  my  judgment  upon  this, 
apart  from  all  the  authorities,  that  the  stipulation  as  to  allowance 
being  made  for  inferiority  of  quality  does  not  relate  to  a  difference 
in  kind,  affecting  the  identity  of  the  article  itself.  That  being  so, 
let  us  see  whether  the  contract  was  for  the  purchase  of  a  specific 
sort  of  cotton,  or  applies  to  cotton  in  general.    That  depends  upon 
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the  language  of  the  guarantee  clause,  "The  cotton  guaranteed 
equal  to  sealed  sample  in  our  possession,*'  which  is  to  be  construed 
by  the  facts  existing  at  the  time  of  the  bargain,  and  by  the  sur- 
rounding circumstances  so  far  as  they  are  relevant  to  the  dealiEgs 
of  the  parties.  Now,  the  first  remarkable  fact  is  the  description 
of  the  sample  itself;  it  was  a  sort  of  cotton  well  known,  called 
Long-staple  Salem  cotton,  which  might  have  been  expected  to  be 
shipped  from  Madras.  What  did  the  bulk  consist  of  ?  and  was  it 
"  Long-staple  Salem  cotton,"  or  was  it  a  thing  of  the  same  species  as 
Long-staple  Salem  cotton,  so  that  the  parties  must  be  taken  to  have 
intended  that  it  should  be  taken  in  satisfaction  of  the  contract  ? 

Now,  as  to  this  the  case  (par.  8)  finds  that  "  the  cotton 
[  *445]  was  not  *  Long-staple  Salem,  but  was  a  particularly  good 

sample  of  Western  Madras :  the  cotton,  therefore,  was  not 
in  accordance  with  the  sample."  Was  that  a  mere  difference 
in  value  which  could  be  compensated  for  under  the  allowance 
clause  ?  or  was  it  an  essential  difference  in  the  species,  so  that  the 
contract  was  for  one  thing,  and  the  article  tendered  another? 
That  seems  to  me  to  be  determined  by  what  follows  in  the  case,  — 
"  Western  Madras  cotton  is  inferior  to  Long-staple  Salem,  and  re- 
quires machinery  for  its  manufacture  different  to  that  which  is 
used  for  Long-staple  Salem ;  and  the  market-price  of  Western 
Madras  was  at  the  date  of  the  contract  only  23d.  per  lb."  In- 
feriority of  quality  and  value  might  be  compensated  for  by  an 
allowance :  but  the  question  is  whether  difference  of  kind  or 
species  may  be.  I  must  own  that  it  would  have  been  more  satis- 
factory to  my  mind  to  have  had  these  questions  disposed  of  by  the 
verdict  of  a  jury.  In  determining  the  question,  it  is  impossible  to 
exclude  from  one's  mind  the  fact  that,  when  a  man  bargains  for 
Long-staple  Salem  cotton,  and  the  seller  offers  him  cotton  of  a 
totally  different  kind,  and  cotton  which  requires  a  different 
description  of  machinery  for  its  manufacture,  he  is  seeking  to  com- 
pel him  to  accept  X,  when  he  bargained  for  Y.  The  conclusion  at 
which,  upon  the  whole,  I  feel  myself  compelled  to  come,  is,  that, 
taking  the  contract  and  the  sample  together,  what  the  defendants 
agreed  to  buy  was  128  bales  of  the  species  of  cotton  contained  in 
the  sealed  sample.  The  allowance  was  to  be  in  respect  of  inferi- 
ority of  quality,  and  not  of  difference  of  kind ;  and  the  defendants 
were  not  bound  to  accept  with  an  allowance  cotton  of  a  description 
different  from  that  which  they  bargained  for.    I  am  confirmed  in 
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this  view  by  the  absence  of  any  statement  in  the  case  (which  has 
evidently  been  drawn  with  great  care)  that  the  cotton  in  question 
was  not  such  as  might  have  been  expected  to  be  produced  at 
Salem.  It  would  no  doubt  have  been  so  stated  if  it  could  have 
been.  Then,  taking  up  the  opposite  phase  of  the  question,  I  find 
that,  though  the  bulk  was  a  particularly  good  sample  of  Western 
Madras,  it  was  inferior  in  value  to  Long-staple  Salem  by  2id,  per  lb. 
I  should  therefore  infer  that  Western  Madras  did  not  come  within 
the  description  of  the  cotton  which  was  contained  in  the  sample ; 
and  I  come  to  the  conclusion  that  the  cotton  tendered  to 
the  defendants  was  not  that  which  they  *  contracted  to  [*  446] 
buy,  and  consequently  that  they  are  entitled  to  judgment. 

Montague  Smith,  J.  —  I  also  am  of  opinion  that  the  defendants 
are  entitled  to  the  judgment  of  the  Court  upon  this  special  case. 
The  question  arises  upon  a  contract  which  it  is  plain,  on  a  fair 
reading  of  it,  did  not  pass  the  property  in  the  cotten.  It  was  a 
contract  for  the  sale  of  128  bales  of  cotton  of  a  particular  mark, 
expected  to  arrive  in  London  per  Cheviot  from  Madras.  If  there 
had  been  no  further  terms  contained  in  the  contract,  the  plaintiff 
might  have  been  entitled  to  recover.  But  one  essential  part  of 
the  contract  was  a  stipulation  in  these  words,  — "  The  cotton 
guaranteed  equal  to  sealed  sample  in  our  possession : "  and  the 
first  question  for  our  judgment  is  whether  that  is  a  condition, 
or  merely  a  collateral  agreement  for  the  breach  of  which  the 
defendants  were  to  have  a  remedy  by  cross-action  or  a  claim  to  a 
reduction  of  price.  I  am  of  opinion  that  it  is  a  condition  attached 
to  the  contract.  In  the  ordinary  case  of  a  sale  by  sample,  it  is 
a  condition  of  the  contract  that  the  bulk  shall  be  equal  to  the 
sample.  Here  there  is  an  express  guarantee  that  the  bulk  shall 
be  equal  to  the  sealed  sample.  That  clearly  is  a  condition,  for 
breach  of  which  the  defendants  were  entitled  to  disaffirm  the  bar- 
gain. But  it  is  said  that  this  absolute  guarantee  is  qualified  by 
what  follows,  and  that  upon  the  facts  stated  in  the  case  the  defend- 
ants were  bound  to  take  the  cotton  and  the  plaintiff  to  submit  to 
an  allowance.  The  question,  therefore,  turns  upon  the  meaning 
of  the  words,  "  Should  the  quality  prove  inferior  to  the  guarantee, 
a  fair  allowance  to  be  made."  Now,  in  order  to  ascertain  whether 
the  cotten  which  arrived  per  Cheviot  was  inferior  to  the  sample,  we 
must  ascertain  what  the  sample  was  and  what  the  bulk  was,  and 
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also  what  was  the  meaning  of  the  parties  when  buying  and  selling 
by  sample  with  a  guarantee  that  the  bulk  shall  be  equal  to  the 
sample.  As  I  understand  the  argument  of  Sir  Greorge  Honyman, 
he  would  admit  that,  if  the  words  "  guaranteed  Long-staple  Salem 
cotton"  had  been  written  in  the  contract,  that  would  have  been 
matter  of  description,  and  the  plaintiff  would  not  have  performed 
his  contract  by  a  tender  of  the  128  baled  which  did  not  come  home 
by  the  Cheviot  I  think  the  contract  ought  to  be  read  as  if 
[*  447]  those  *  words  had  been  inserted  in  it  The  seller  guaran- 
tees that  the  bulk  shall  be  equal  to  the  sample;  and  the 
sample  is  of  Long-staple  Salem  cotton.  Id  certum  est  quod  cer- 
tum  reddi  potest.  The  question  thus  becomes  partly  one  of  law 
and  partly  one  of  fact.  It  is  clear  that,  upon  a  contract  so 
expressly  worded,  or,  what  is  equivalent,  referring  to  a  sample,  the 
purchaser  would  be  entitled  to  have  an  article  of  the  sort  or  kind 
thus  described,  treating  the  sample  as  part  of  the  contract  Was 
the  article  tendered  such  ?  Upon  the  facts,  as  stated  in  the  case,  I 
think  it  was  not.  It  appears  that  there  is  cotton  of  several  differ- 
ent kinds,  each  varying  in  quality ;  and  that  the  several  kinds  are 
distinct  with  reference  to  the  only  purpose  for  which  cotton  is 
ordinarily  used,  viz.  to  spin  and  to  weave  into  cloth.  The  case 
finds  that  the  cotton  contained  in  the  sample  was  of  a  different 
kind  from  the  Western  Madras  which  arrived,  and  which  required 
machinery  for  its  manufacture  differentto  that  which  is  used  for 
Long-staple  Salem.  The  article  tendered,  therefore,  was  essentially 
different  in  kind  from  the  article  contracted  for.  Suppose  a  con- 
tract were  made  for  the  sale  of  "one  hundred  casks  of  spirits" 
guaranteed  to  be  equal  to  a  sample  produced,  and  with  a  stipu- 
lation for  an  allowance  should  the  quality  prove  inferior  to  the 
guarantee,  and,  the  sample  being  brandy,  the  bulk  tendered  were 
to  consist  of  rum,  could  the  allowance  clause  be  applied  to  such  a 
case  ?  The  standard  of  comparison  would  be  wanting  there,  as 
here.  Western  Madras  cotton,  however  good,  never  could  have 
been  equal  to  Long-staple  Salem.  It  would  be  straining  the 
meaning  of  the  word  "quality"  to  hold  it  to  extend  to  a  dif- 
ference of  kind.  If  the  bulk  here  tendered  varied  only  in  quality 
from  cotton  of  the  same  kind  as  that  contracted  for,  the  dif- 
ference would  be  the  subject  of  an  allowance :  but  it  never  could 
have  been  intended  that  the  seller  should  have  power  to  sub- 
stitute one  kind  of  cotton  for  another.    A  distinction  in  kind  is 
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shown  here^  and  therefore  the  condition  is  not  complied  with, 
and  the  defendants  are  entitled  to  judgment.  The  count  for  not 
proceeding  to  a  reference  has  been  very  properly  given  up.  '  The 
defendants  were  willing  to  refer  the  whole  matter;  but  the  plaintiff 
insisted  that  the  reference  should  be  limited  to  the  question  of 
allowance  for  inferiority  of  quality.  The  result  is  that 
there  will  *  be  judgment  for  the  plain tifif  on  the  third  plea,  [*  448] 
and  for  the  defendants  as  to  the  residue. 

WiLLES,  J.  —  My  Brother  Keating  desired  me  to  say  that  his 
view,  so  far  as  he  was  able  to  form  one  from  the  portion  of  the 
argument  which  he  heard,  coincides  with  that  of  the  rest  of  the 
Court.  Jvdgment  accordingly. 

[IN  THE  EXCHEQUER  CHAMBER.] 

Error  having  been  brought  upon  the  [L.  R.  2  C.  P.  677-681] 
above  judgment :  — 

Sir  G.  Honyman,  Q.  C.  (M'Leod  with  him),  for  the  plaintiff.  —  The 
purpose  for  which  the  defendants  bought  the  cotton,  which  is  treated 
as  a  material  ingredient  in  the  judgment  of  the  Court  below,  ought 
not  to  be  considered  in  construing  the  written  contract :  the  real 
question  is,  whether  the  sale  was  made  subject  to  a  condition  that  the 
bulk  on  arrival  should  be  (as  the  sample  was)  Long-staple  Salem,  or 
whether  the  words  "  guaranteed  equal  to  sealed  sample  "  amounted 
only  to  a  collateral  engagement  or  warranty.  The  sale  was  of  a 
specific  number  of  bales;  and  the  breach  of  the  warranty,  it  is 
submitted,  did  not  justify  the  defendants  in  rejecting  them,  but 
only  entitled  them  to  a  reduction  of  price,  or  to  bring  a  cross- 
action.  Whether  or  not  the  property  passes  by  the  contract  is 
wholly  immaterial,  where  the  purchase  is  of  specific  goods. 

*  [Blackburn,  J.  —  If  the  thing  does  not  answer  the  de-  [*  678] 
scription  of  that  which  is  sold,  the  buyer  is  not  bound  to 
take  it ;  and,  if  he  has  paid  for  it,  he  may  recover  back  the  money 
as  upon  a  failure  of  consideration.  Gompertz  v.  Bartlett,  2  E,  &  B. 
849,  23  L.  J.  Q.  B.  65 ;  Gurney  v.  Womersley,  4  E.  &  B,  133,  24 
L  J.  Q.  B.  46.] 

There  was  no  such  diflference  of  description  here.  The  sample 
and  the  bulk  were  both  Madras  cottons.  Formerly  it  was  held 
that,  if  a  horse  were  sold  with  a  warranty  as  to  age  or  soundness. 
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and  it  turned  out  that  his  age  was  untruly  represented  or  that 
he  was  unsound,  the  buyer  might  return  the  horse  and  sue  for  the 
price  paid.  Now,  however,  it  is  held  that  he  must  resort  to  a 
cross-action  for  the  breach  of  warranty. 

[Martin,  B.  —  That  was  settled  by  Street  v.  Blay,  2  B.  &  Ad.  456. 
But,  suppose  a  liorse  (a  raoer)  was  sold  as  a  yearling,  and  he  turned 
out  to-be  two  years  old,  could  it  be  said  that  the  purchaser  got  that 
which  he  bought  ?] 

In  Gattorno  v.  Adams,  12  C.  B.  (N.  S.)  560,  the  plaintiff  agreed 
to  sell  to  the  defendant  a  specific  cargo  of  wheat,  described  in  the 
bought  and  sold  rote  as  shipped  on  board  a  particular  vessel,  "as 
per  bill  of  lading  dated  September  or  October ; "  and  it  was  held 
that  the  buyer  was  not  entitled  to  rescind  the  contract,  on  its 
turning  out  that  all  the  wheat  had  not  been  shipped  before  the  bill 
of  lading  was  given.  Heyworth  v.  ffutchimson,  L.  R  2  Q.  B.  447, 
is  not  to  be  distinguished  from  the  present  case.  The  defendant 
bought  of  the  plaintiffs,  at  a  price  named,  "  413  bales  of  wool,  to 
arrive  ex  Stige,  or  any  vessel  they  may  be  trans-shipped  in ;  the  wool 
to  be  guaranteed  about  similar  to  samples  in  the  selling  brokers' 
possession  ;  and,  if  any  dispute  arises,  it  shall  be  decided  by  the 
selling  brokers,  whose  decision  shall  be  final."  On  the  arrival  of 
the  wool,  it  turned  out  not  about  equal  to  sample,  and  the  brokers, 
after  protest  from  the  defendant,  awarded  that  he  should  take  it  at 
a  certain  abatement  in  the  price  for  different  bales  ;  and  it  was  held 
that,  as  the  contract  was  for  the  sale  of  specific  goods,  the  guarantee 
was  not  a  condition,  but  only  a  warranty ;  that  the  defendant  could 
not  reject  the  wool  on  account  of  its  inferiority ;  that  the 
[*  679]  brokers  had  *  power  to  award  as  they  had  done  ;  and  that 
the  defendant  was  bound  to  take  the  wool  accordingly. 

[Blackburn,  J.  —  That  is  quite  consistent  with  the  decision  in 
this  case.  The  wool  which  arrived  was  of  the  same  kind  or  char- 
acter as  that  contracted  for,  but  inferior  only  in  quality.] 

So  here,  the  cotton  tendered  was  cotton  answering  the  descrip- 
tion of  that  sold,  except  that  it  differed  in  quality  from  the  sample. 
The  language  of  the  contract  must  be  looked  at  to  see  whether  the 
words  "  warranted  equal  to  sealed  sample,"  —  without  which  there 
would  be  no  ground  for  the  argument  of  the  defendants,  —  were 
intended  to  be  descriptive  of  the  thing  sold,  or  a  mere  collateral 
guarantee.  Behn  v.  Burmss,  3  B.  &  S.  751,  32  L.  J.  Q.  B.  204.  It 
will  be  said  that  the  allowance-clause  is  confined  to  difference  of 
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quality,  and  does  not  extend  to  difference  in  kind  ;  but,  why  should 
the  same  word  receive  a  dififerent  construction  in  the  one  case  from 
that  which  it  would  receive  in  the  other  ?  As  regards  quality,  the 
words  clearly  could  not  amount  to  a  condition. 

[Martin,  B.  —  The  language  of  Lord  Abinger,  in  delivering  judg- 
ment in  Chanter  v.  Hopkins,  4  M.  &  W.  399, 404,  seems  to  me  to 
be  conclusive.  "  A  good  deal  of  confusion,'*  he  says,  "  has  arisen  in 
many  of  the  cases  on  this  subject,  from  the  unfortunate  use  made 
of  the  word  'warranty.'  Two  things  have  been  confounded  to- 
gether. A  warranty  is  an  express  or  implied  statement  of  some- 
thing which  the  party  undertakes  shall  be  part  of  a  contract ;  and, 
though  part  of  the  contract,  yet  collateral  to  the  express  object  of 
it  But,  in  many  of  the  cases,  the  circumstance  of  a  party  selling 
a  particular  thing  by  its  proper  description,  has  been  called  a  war- 
ranty, and  the  breach  of  such  a  contract  a  breach  of  warranty.  But 
it  would  be  better  to  distinguish  such  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  engaged  to  fulfil ;  as,  if  a  man 
offers  to  buy  peas  of  another,  and  he  sends  him  beans,  he  does  not 
perform  his  contract ;  but  that  is  not  a  warranty  ;  there  is  no  war- 
ranty that  he  should  sell  him  peas ;  the  contract  is  to  sell  peas, 
and,  if  he  sends  him  anything  else  in  their  stead,  it  is  a  non-per- 
formance of  it."  I  have  always  considered  that  to  be  as  sound  an 
exposition  of  the  law  as  can  be.  Here,  the  contract  is  for  128  bales 
of  a  particular  kind  of  cotton,  known  as  Long-staple  Salem. 
If  the  bulk  should  turn  out  to  be  an  *  inferior  quality  of  [*  680] 
Long-staple  Salem,  the  buyer  is  to  have  an  allowance.  But 
he  is  entitled  to  have  cotton  of  the  kind  he  contracted  to  buy.] 

That  is  introducing  into  the  contract  words  which  are  not  found 
there.  In  Nichol  v.  Godt%,  10  Ex.  191,  23  L.  J.  Ex.  314;  Joslingv. 
ITingsford,  13  C.  B.  (N.  S.)  447,  32  L.  J.  C.  P.  94 ;  and  Wieler  v. 
Sc?iilizzi,  17  C.  B.  619,  the  article  tendered  was  not  at  all  within 
the  description  of  the  article  sold.     Here  it  is. 

J.  Brown,  Q.  C.  (Hannen,  with  him),  was  not  called  upon. 

The  judgment  of  the  Court  (Martin,  B.,  Blackburn,  J.,  Channell 
and  PiGOTT,  BB.,  and  Shee,  J.)  was  delivered  by 

Martin,  B.  —  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  is  right,  and  must  be  aflSrmed.  This  was 
a  sale  of  Madras  cotton.  It  is  stated  in  the  case,  that  there  were 
at  the  time  of  the  contract  dififerent  kinds  of  Madras  cotton  known 


458  SALE   OP  GOODS. 


Hoi.  89,  28.  — iy»  y.  Fynmore ;  Aiteiar  y.  GaMUa.  —  Hotos. 

in  the  market,  and  divided  into  Tinnevelly,  Northern  and  Western 
Coconada,  and  Coimhatore,  and  Salem,  each  of  which  was  compared 
with  a  standard  sample,  and  divided  into  different  divisions,  under 
the  terms  "ordinary,"  "low  middling,"  "middling  fair,"  "good 
fair,"  and  "  fine,"  which  were  sold  at  different  prices ;  that  the 
cotton  tendered  was  not  "Long-staple  Salem,"  but  was  a  par- 
ticularly good  sample  of  Western  Madras,  and  that "  the  cotton 
was  therefore  not  in  accordance  with  the  sample;"  and  that 
"Western  Madras  cotton  is  inferior  to  'Long-staple  Salem,'  and 
requires  machinery  for  its  manufacture  different  to  that  which  is 
used  for  *  Long-staple  Salem/  "  On  the  date  of  the  contract,  the 
plaintiff  sold  to  the  defendants  128  bales  of  cotton  marked  ^,  at 
25d.  per  lb.,  expected  to  arrive  in  London,  per  Cheviot,  from  Madras, 
guaranteed  equal  to  sealed  sample  in  the  brokers'  possession ;  the 
contract  containing  a  stipulation  that,  should  the  quality  prove 
inferior  to  the  guarantee,  a  fair  allowance  was  to  be  made.  The 
quantity  of  cotton  described  did  arrive  by  the  ChevioL  The  sam- 
ple by  which  it  was  sold  was  "  Long-staple  Salem,"  one  of  the 
denominations  before  mentioned ;  but,  when  the  cotton  arrived,  it 

turned  out  to  be  Western  Madras,  which  is  a  different 
[*681]  species  of  *  cotton  altogether.     It  was  contended  on  the 

part  of  the  plaintiff  that  the  defendants  were  nevertheless 
bound  to  accept  the  cotton  which  arrived  as  a  fulfilment  of  the 
contract.  We  think  they  were  not.  The  sale  was  of  "Long- 
staple  Salem,"  according  to  sample.  The  guarantee  is  that  the 
bulk  should  be  of  the  same  kind  or  description  of  cotton,  under 
the  denomination  of  "  ordinary,"  "  middling  fair,"  "  fine,"  &c.  We 
are  very  clearly  of  opinion  that  the  judgment  of  the  Court  below 
is  right,  that  the  foundation  of  the  contract  was  that  the  cotton 
should  be  "  Long-staple  Salem,"  and  that,  as  it  turned  out  to  be 
something  different,  the  defendants  had  a  right  to  reject  it 
altogether.  Judgment  affirmed. 

ENGLISH  NOTE& 

The  principle  of  the  rule  is  comprised  in  sect.  18  of  the  Sale  of 
Goods  Act,  1893.  It  is,  in  effect,  a  particular  application  of  the  more 
general  principle  contained  in  the  rule  No.  44  of  "  Contract,"  6  R.  C. 
492. 

Besides  the  cases  above  set  forth,  the  following  may  here  be  referred 
to  as  cases  of  sales  by  description  or  of  sales  by  sample  forming  an 
essential  element  in  the  description.  Barr  v.  Gibson  (1838),  3  M.  &  W. 
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390;  Niehol  v.  Oodts  (1854),  10  Ex.  191,  23  L.  J.  Ex.  314;  Gosling 
(or  Josling)  v.  Kingsford  (1863),  13  C.  B.  (N.  S.)  447,  32  L.  J.  C.  P. 
94,  9  Jur.  (N.  S.)  947,  7  L.  T.  790,  11  W.  R,  377;  Grimoldbj/v. 
Wells  (1876),  L.  R.  10  C.  P.  391,  44  L.  J.  C.  P.  203  (sale  by 
sample) ;  compare  Hopkins  v.  Hitchcock  (1863),  14  C.  B.  (N.  S.)  65, 
32  L.  J.  C.  P.  164,  9  Jur.  (N.  S.)  896,  8  L.  T.  204,  11  W.  R.  697, 
where  the  goods  were  held  to  answer  to  the  description  with  only  an 
immaterial  variation  in  the  marks. 

The  principle  has  been  applied  to  goods  described  as  shipped  within 
certain  dates.  This  has  been  held  by  a  decision  of  the  House  of  Lords 
to  be  an  essential  description.  Bowes  v.  Shand  (H.  L.  1877),  2  App. 
Cas.  466,  46  L.  J.  Q.  B.  661,  36  L.  T.  857,  25  W.  R.  730.  See  also 
upon  contracts  for  shipments, -4 ^eaja/ic?«r  v.  Vanderzee  (1872),  L.R. 
7  C.  P.  530,  20  W.  R.  871;  Brandt  v.  Lawrence  (C.  A.  1876),  1  Q.  B. 
D.  344,  46  L.  J.  Q.  B.  237,  24  W.  R.  749;  Renter  v.  Sala  (C.  A.  1879), 
4  C.  P.  D.  239,  48  L.  J.  C.  P.  492,  40  L.  T.  476,  27  W.  R.  631.  And 
as  to  ''cargo,"  see  Borrovyman  v.  Drayton  (C.  A.  1876),  2  Ex.  D.  16, 
46  L.  J.  Ex.  273,  36  L.  T.  727,  26  W.  R.  194. 

In  this  part  of  the  topic  ''  sale  of  goods,"  the  cases  of  **  warranty  " 
in  the  sense  of  "essential  condition,"  and  "warranty,"  as  a  collateral 
undertaking  have  been  brought  together.  It  is,  indeed,  in  a  review  of 
the  cases,  difficult  to  separate  them :  the  reason  being,  probably,  that 
in  these  cases  the  aggrieved  person  may,  and  often  does,  waive  the 
essential  condition,  and  treat  the  description  as  an  express  collateral 
warranty,  e.  g.  in  Jones  v.  Just  (1868),  No.  24,  p.  466,  post^  where  accord- 
ing to  the  reasoning  in  the  judgments  the  purchaser  would  clearly 
have  been  entitled  to  reject  the  goods  as  not  according  to  contract.  So 
also  in  Barker  v.  Palmer  (1821),  4  B.  &  Aid.  387,  23  R.  R.  313, 
where  there  was  a  sale  by  sample,  and  the  purchaser  waived  the  condi- 
tion by  keeping  the  goods.  It  is  true  that  Abbott,  Ch.  J.,  says: 
'*The  words  'per  sample'  are  not  a  description  of  the  commodity  sold, 
but  a  mere  collateral  engagement  on  the  part  of  the  seller,  that  it  shall 
be  of  a  particular  quality."  But  the  meaning  of  this,  having  regard  to 
the  rest  of  the  judgment  as  well  as  to  the  judgments  of  the  other  mem- 
bers of  the  Court,  was  that  the  plaintiff  was  entitled  to  treat  the 
engagement  as  collateral  and  non-essential;  and  that  the  defendant 
was  still  entitled  in  another  action  (or  what  would  now  be  a  counter- 
claim) to  rely  upon  the  engagement  as  a  collateral  warranty. 

On  the  other  hand  a  sample  may  be  referred  to  in  the  contract  in 
terms  which  show  that  the  stipulation  as  to  correspondence  with  the 
sample  was  intended  to  be  merely  a  collateral  warranty.  In  Heyworth 
V.  Hutchinson  (1867),  L.  R.  2  Q.  B.  447,  36  L.  J.  Q.  B.  270,  the  de- 
fendant had  bought  certain  bales  of  wool  *^to  arrive  ex  Stige^  or  any 
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vessel  they  may  be  trans-shipped  in.  The  wool  to  be  guaranteed  about 
equal  to  samples  in  the  selling  brokers^  possession,  and  if  any  dispute 
shall  arise  it  shall  be  decided  by  the  selling  brokers,  whose  decision 
shall  be  final."  The  goods  turned  out  not  equal  to  sample,  and  the 
brokers  awarded,  after  protest  from  the  defendant,  that  the  defendant 
should  take  them  at  a  certain  abatement.  In  an  action  for  refusing  to 
accept  the  goods,  three  of  the  Judges,  CocKBURN,Ch.  J.,  Blackburn,  J., 
and  Lush,  J.,  expressed  a  decided  opinion  that  the  stipulation  as  to  the 
sample  was  not  a  condition  but  a  collateral  warranty.  Shee,  J.,  treated 
the  point  as  doubtful.  But  they  were  unanimously  of  opinion  that  the 
brokers*  decision  was  within  the  terms  of  their  power.  On  the  former 
point  Blackburn,  J.,  said  (L.  R.  2  Q.  B.  450,  451):  "The  contract 
relates  to  the  particular  bales  of  wool  specified,  and  to  those  only;  and 
the  additional  clause  that  the  contract  is  to  be  off  if  the  bales  are  pre- 
viously sold  in  New  York,  shows  that  the  contract  is  confined  to  this 
particular  cargo.  Then  the  wools  are  'guaranteed  about  similar  to 
samples.'  Kow,  such  a  clause  may  be  a  simple  guarantee  or  warranty, 
or  it  may  be  a  condition.  Generally  speaking,  when  the  contract  is  as 
to  any  goods,  such  a  clause  is  a  condition  going  to  the  essence  of  the 
contract;  but  when  the  contract  is  as  to  specific  goods,  the  clause  is 
only  collateral  to  the  contract,  and  is  the  subject  of  a  cross-action,  or 
matter  in  reduction  of  damages,  according  to  the  case  of  Mondel  v. 
Steel,  8  M.  &  W.  858,  870.  Here  there  is,  I  think,  merely  a  warranty 
as  distinguished  from  a  condition."  The  distinction  is  again  clearly 
pointed  out  by  Lord  Abinger,  C.  B.,  in  Chanter  v.  Hopkins  (1838), 
4  M.  &  W.  399,  404. 

Whether  there  was  an  essential  condition  or  merely  a  collateral  war- 
ranty was  the  question  in  Varley  v.  Whi/)p^  1900,  1  Q.  B.  613,  69  L.  J. 
Q.  B.  333.  The  facts  were  as  follows:  Near  the  end  of  June,  1899,  the 
plaintiff  and  the  defendant  met  at  Huddersfield,  when  the  plaintiff 
said  he  had  a  "  self-binder  "  (reaping  machine),  which  had  been  used 
one  season,  and  had  cut  fifty  to  sixty  acres  only.  The  machine  was 
stated  to  be  (as  in  fact  it  was)  at  Upton.  The  defendant  agreed  to  buy 
the  machine  for  £21,  saying  that  he  would  take  it  on  the  plaintiffs 
word,  and  that  if  the  plaintiff's  description  was  correct  the  machine 
was  practically  new.  The  plaintiff  was  to  put  the  machine  on  the 
railway,  consigned  to  the  defendant  at  Beverley.  The  machine  was 
put  on  the  railway  accordingly,  arrived  at  Beverley,  and  was  inspected 
by  the  defendant,  who  then  saw  it  for  the  first  time,  on  the  2nd  of 
July,  1899.  On  the  same  day  the  defendant  wrote  to  the  plaintiff 
stating  that  the  machine  was  not  what  he  expected  :  ^'  It  is  a  very  old 
one  and  has  been  mended,  and  you  told  me  that  it  had  only  cut  about 
fifty  acres,  and  was  practically  new.*'     The  defendant,  however,  kept 
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the  machine  from  July  2  until  August  14,  when  he  returned  it.  The 
plaintiff  having  brought  the  action  in  the  County  Court  for  the  price  of 
the  machine,  the  Coujity  Court  Judge  gave  judgment  for  the  plaintiff, 
holding  that  the  sale  was  one  by  description,  but  that  as  the  defendant 
had  retained  the  machine  for  an.  unreasonable  time  he  could  only  treat 
the  statement  that  it  had  cut  fifty  to  sixty  acres  only  (which  was  ad- 
mittedly incorrect)  as  a  collateral  warranty,  and  not  as  a  condition 
entitling  him  to  rescind  the  contract.  The  defendant  appealed,  and 
the  Divisional  Court  (Channell,  J.,  and  Bucknill,  J.)  allowed  the 
appeal.  Channell,  J.,  said:  "The  term  'sale  of  goods  by  descrip- 
tion *  must  apply  to  all  cases  where  the  purchaser  has  not  seen  the 
goods,  but  is  relying  upon  the  description  alone.  It  applies  in  a  case 
like  the  present,  where  the  buyer  has  never  seen  the  article  sold,  but 
has  bought  by  the  description.  In  that  case,  by  the  Sale  of  Goods  Act, 
1893,  sect.  13,  there  is  an  implied  condition  that  the  goods  shall  cor- 
respond with  the  description,  which  is  a  different  thing  from  a  war- 
ranty. The  most  usual  application  of  that  section,  no  doubt,  is  to  the 
case  of  unascertained  goods,  but  I  think  it  must  also  be  applied  to 
such  cases  as  this  where  there  is  no  identification  otherwise  than  by 
description.'' 

AMERICAN  NOTES. 

Under  the  rule  of  caveat  emptor  it  is  held  in  America  that  the  vendor  is  not 
answerable  for  the  quality  of  goods  sold  by  him,  when  he  does  not  expressly 
warrant  them,  and  he  has  not  made  fraudulent  representations  as  to  their 
quality,  which  he  knew  to  be  false.  Seixas  v.  Wood,  2  Caines  (N.  Y.),  48; 
Welsh  V.  Carter,  1  Wendell  (N.  Y.),  185  ;  Hart  v.  Wright,  17  id.  267  ;  Scranton  v. 
Clark,  39  New  York,  220;  Laidlaw  v.  Organ,  2  Wheaton(U.  S.),  178  ;  Barnard 
V.  Kellogg,  10  Wallace  (U.  S.),  383;  Winsor  v.  Lombard,  18  Pickering  (Mass.), 
57;  Spooner  v.  Holmes,  102  Massachusetts,  503;  Briggs  v.  Rumely  Co»,  96  Iowa, 
202;  Jackson  v.  WetherUl,  7  Sergeant  &  Rawle  (Penn.),  480 ;  Cogel  v.  Kniseley, 
89  Illinois,  598;  Riddle  v.  Webb,  110  Alabama,  599;  Moore  v.  McKinlay,  6 
California,  471.  Contra,  Barnard  v.  Yates,  1  Nott  &  McCord  (S.  C),  142. 
In  Stone  v.  Denny,  4  Metcalf  (Mass.),  151,  it  was  held  that  the  seller's  belief 
that  his  representations  were  true  in  part,  prevented  an  action  upon  such 
representations,  in  the*  absence  of  a  wan*anty.  See  Litchfield  v.  Hutchinson, 
117  Massachusetts,  195;  Wester  veil  v.  Demarest,  46  New  Jersey  Law,  37;  Cam- 
eron y.  Mount,  86  Wisconsin,  477.  The  seller's  express  affirmation  as  to  the 
kind  and  identity  of  the  article  purchased,  as  an  inducement  to  purchase,  enables 
the  buyer  to  hold  him  either  as  upon  a  warranty  or  for  fraud.  Hoffman  v. 
Dixon,  105  Wisconsin,  315;  Ellis  v.  Andrews,  56  New  York,  83;  Petty  y.  Fish, 
61  New  York  Supplement,  127;  63  id.  192 ;  Drew  v.  Edmunds,  60  Vermont,  401. 

No  particular  form  of  words  is  necessary  to  constitute  a  warranty,  if  it  is 
an  assertion  on  which  the  buyer  relies,  and  which  is  designed  by  the  seller  to 
be  a  positive  representation  of  kind  or  quality,  and  not  the  expression  of 
opiuion.      Fairbank  Canning  Co.  v.  Metzger,  118  New  York,  260,  265;  Petty 
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V.  Fishy  63  New  York  Saj^lement,  192.  When  an  order  Is  given  with  a  clear 
designation  of  what  is  wanted,  or  a  sale  is  accompanied  by  a  biU  of  parcels 
describing  or  clearly  designating  the  goods,  there  is  a  seller's  warranty  that 
the  goods  are  as  thus  ordered  or  described.  Heruhato  v.  Robins,  9  Metcalf 
(Mass.),  83.  Upon  the  insurance  of  a  **  Swedish  brig,"  it  was  early  held  that 
there  was  a  warranty  that  the  vessel  was*  Swedish ;  Higgins  v.  Livermore^  14 
Massachusetts,  106,  a  decision  which  was  cited  as  to  warranties  in  sales,  Id 
Coolidge  y.  Brigham,  1  Metcalf  (Mass.),  647,  552.  So  there  was  held  to  be  a 
warranty  of  *'  blue  paint "  where  the  article  sold  was  so  described  in  the  bill  of 
parcels.  Borreldns  v.  Bevan,  8  Rawle  (Penn.),  23;  Fraley  v.  Bispham,  10 
Pennsylvania  State,  320.     In  Hamilton  v.  Ganyardy  3  Keyes  (N.  Y.),  45 ;  s.  c. 

2  Abbott's  Appeal  Decisions,  314,  it  was  held  that  the  defendant's  agreement 
to  sell  and  deliver  his  then  growing  crop  of  corn,  at  a  future  day,  ''*■  in  good 
merchantable  order,"  called  for  a  merchantable  commodity,  and  necessarily 
implied  that  the  corn  was  to  be  of  merchantable  quality.  In  Norrington  v. 
Wrighty  115  United  States,  188, 203,  in  which  the  contract  sued  on  was  for  the 
sale  and  purchase  of  iron  rails,  shipped  from  a  European  port  for  Philadelphia, 
Mr.  Justice  Gray  said :  *'  In  the  contracts  of  merchants  time  is  of  essence. 
...  A  statement  descriptive  of  the  subject-matter,  or  of  some  material  inci- 
dent, such  as  the  time  and  place  of  shipment,  is  ordinarily  to  be  regarded  as 
a  warranty,  in  the  sense  in  which  that  term  is  used  in  insurance  and  maritime 
law,  that  is  to  say,  a  condition  precedent,  upon  the  failure  or  non-performance 
of  which  the  party  aggrieved  may  repudiate  the  whole  contract." 

In  all  such  cases  the  description  is  a  part  and  a  conditional  warranty  of  the 
contract  of  sale,  and  not  a  collateral  obligation ;  and  if  it  is  not  complied  with, 
the  contract  is  not  fulfilled.  Carleton  v.  Lombard,  19  Appellate  Division 
(N.  Y.),  297  ;  162  New  York,  628;  Hogina  v.  PlympUm,  11  Pickering  (Mass.), 
97;  Hawkins  v.  Pemberton,  51  New  York,  198  ;  Van  Wyck  v.  Alien,  69  id.  61; 
White  V.  MUler,  71  id.  118;  WolcoU  v.  Mount,  36  New  Jersey  Law,  262;  Gunr 
ther  V.  Atwell,  19  Maryland,  157 ;  Stedman  v.  Lane,  19  Pickering  (Mass.),  517 ; 
Norihtoestem  Cordage  Co.  v.  Rice,  5  North  Dakota,  432 :  Borrekins  v.  Beran, 

3  Rawle  (Penn.),  23;  Hexter  v.  Bast,  125  Pennsylvania  State,  52;  Lewis 
V.  Rountree,  78  North  Carolina,  323.  If,  however,  the  seller  makes  descrip- 
tive statements,  bat  refuses  to  warrant,  the  buyer  most  rely  upon  his  own 
inspection,  in  the  absence  of  fraud.  Lynch  v.  Curfinan,  65  Minnesota,  170. 
The  use  of  the  word  ^^  thoroughbred,"  in  a  written  contract  of  sale  of  cattle, 
may  properly  be  held  to  be  incidental  and  merely  descriptive.  Shamhaugh  v. 
Current  (Iowa),  82  Northwestern  Rep.  497. 

An  express  warranty  must  form  a  part  of  the  contract  of  sale;  if  given 
voluntarily  afterwards,  it  is  not  binding,  being  without  consideration.  Jlc- 
Gauhey  v.  Richardson,  148  Massachusetts,  608;  see  Noble  v.  Fagnant,  162  id. 
275 ;  Moomaw  v.  Emerson,  80  Missouri  Appeals,  318.  Nor  can  such  a  war- 
ranty be  engrafted  by  parol  upon  a  written  contract,  as  merely  collateral 
thereto,  if  that  contract  is  not  reformed  for  mistake  or  fraud,  as  such  oontraci 
is  at  law  presumed  to  express  the  parties^  final  agreement.  Thompson  y. 
L3>bey,  34  Minnesota,  374;  Wheaton  RoUer-MUl  Co.  v.  John  T.  Noye  Manuf, 
Co,,  66  id.  156 ;  Mast  v.  Pearce,  58  Iowa,  579;  Huston  v.  Peterson,  2  Kansas 
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Appeals,  315 ;  McCray  Refrigerator  {f  C.  S.  Co,  v.  Woods,  99  Michigan,  269 ; 
TUleyr.  Enterprise  Stone  Co,,  127  Illinoia,  457;  Rogers  v.  Thurston,  24  Ne- 
braska, 326 ;  Branson  v.  Turner,  77  Missouri,  489.  An  express  warranty  may, 
however,  co-exist  with  an  implied  warranty,  especially  upon  other  matters  in 
the  same  agreement ;  and  whether  the  former  excludes  the  latter  is  merely  a 
question  of  intention.  Bury  v.  Pitts  Agricultural  Works,  89  Iowa,  464 ;  Mc- 
Cormich  Harvesting  Machine  Co.  v.  Martin,  32  Nebraska,  723 ;  Clcu  y.  Jlfc- 
Pherson,  1  Bosworth  (N.  Y.),  480;  Hungerford  Co,  v.  Rosenstein,  19  New 
York  Supplement,  471;  Gage  v.  Tirrell,  9  Allen  (Mass.X  299,  306;  BeeBoothby 
Y.  Scales,  27  Wisconsin,  626;  De  Witt  y.  Berry,  134  United  States,  306 ;  Mc- 
Graw  Y.  Fletcher,  35  Michigan,  104 ;  Fitch  y.  Archibald,  29  New  Jersey  Law, 
160 ;  Johnson  y.  Latimer,  71  Greorgia,  470.  So  the  fact  that  the  buyer  inspects 
and  examines  the  goods  for  himself  does  not  affect  his  right  to  rely  upon  an  ex- 
press warranty  against  either  patent  or  latent  defects.  Smith  v.  Hal^,  158  Massa- 
chusetts, 178 ;  Hill  y.  North,  34  Vermont,  604 ;  Watson  y.  Roode,  30  Nebraska, 
264 ;   Watson  y.  Roode,  43  id.  348  ;  Shewalter  y.  Ford,  34  Mississippi,  417. 

Such  a  warranty  is  not  waived  by  the  purchaser's  acceptance  of  the  goods 
after  inspection,  provided  he  makes  claim  thereon  within  such  reasonable  time 
as  not  to  mislead  and  injure  the  seller.  C,  jr  C  Electric  Motor  Co.  y.  D. 
Frisbie  Co,,  66  Connecticut,  67 ;  Smith  v.  Hale,  158  Massachusetts,  178 ;  Fair- 
bank  Canning  Co.  v.  Metzger^  118  New  York,  260;  Chambers  v.  Lancaster,  160 
id.  342 ;  Bates  v.  Fish  Bros.  Wagon  Co.,  63  New  York  Supplement,  649;  P.  J, 
Sorg  Co.  Y.  Crouse,  34  id.  741,  and  88  Hun  (N.  Y.),  246 ;  Watson  v.  Roode,  30 
Xebraska>  264 ;  Houston  v.  Cook,  153  Pennsylvania  State,  43,  105.  Nor  is  it 
necessary  for  him  to  return  the  goods  before  bringing  suit  for  breach  of  such 
warranty.  jRti*^  v.  Eckler,^\  New  York,  488;  Wait  v.  Borne,  123  id.  592; 
Short  V.  Matteson,  81  Iowa,  638;  J.  J.  Case  Plow  Works  v.  Niles  §■  Scott 
Co,  (Wis.),  82  Northwestern  Rep.  568 ;  Nauman  v.  Ullman,  102  Wisconsin, 
92 ;  see  Avery  Planter  Co,  v.  Peck  (Minn.),  83  Northwestern  Rep.  455.  In- 
deed, by  the  weight  of  American  authority,  the  purchaser,  having  his  right  of 
an  action  on  the  warranty,  is  not  entitled  to  return  the  goods  after  he  has  ac- 
cepted them,  and  especially  after  he  has  used  them.  Trumbull  v.  O^Hara,  71 
Connecticut,  172,  180;  Lyon  v.  Bertram,  20  Howard  (U.  S.),  149;  Thornton  v. 
Wynn,  12  Wheaton  (U.  S.),  183;  Fairhank  Canning  Co.y.  Metzger,  118  New 
York,  260,269;  Freyman  v.  Knecht,  78  Pennsylvania  State,  141;  Matteson  y. 
Holt,  45  Vermont,  336;  Merrick  v.  WUUse,  37  Minnesota,  41 ;  Hoover  y,  Sidener, 
98  Indiana,  290 ;  Allen  v.  Anderson,  3  Humphrey  (Tenn.),  581.  Contra,  Bryant 
Y.  Isburgh,  13  Gray  (Mass.),  607;  Boardman  v.  Spooner,  13  Allen  (Mass.),  353; 
St,  Louis  Brewing  Ass'n  v.  McEnroe,  80  Missouri  Appeals,  429 ;  Sparling  v. 
Marks,  86  Illinois,  125 ;  Marshall  v.  Perry,  67  Maine,  78 ;  Upton  Manuf.  Co. 
Y.  Huiske,  69  Iowa,  557 ;  Boothby  v.  Scales,  27  Wisconsin,  626 ;  Parry  Manuf. 
Co.  V.  Tobin  (Wis.),  82  Northwestern  Rep.  154. 

The  general  rule  is  that  upon  a  sale  of  goods  by  sample  there  is  an  implied 
warranty  that  the  quality  of  the  bulk  is  equal  to  that  of  the  sample.  Brad- 
ford v.  Manly,  13  Massachusetts,  139;  Pike  v.  Fay,  101  id.  134;  Gunther  v. 
AtweUy  19  Maryland,  157;  Boorman  v.  Jenkins,  12  Wendell  (N.  Y.),  566; 
Moses  T.  Mead,  I  Denio  (N.  Y.),  378;  Hargous  v.  Stone,  5  New  York,  73,  84  ; 
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Brantley  v.  Thomas,  22  Texas,  270.  This  relates  only  to  conformity  in  kind, 
and  does  not  create  a  warranty  that  the  goods  are  sound  or  in  good  con- 
dition. DeWitt  V.  Berry,  134  United  States,  306;  Sands  y.  Taylor,  5  John- 
son (N.  y.),  395 ;  Fraley  v.  Bispkam,  10  Pennsylvania  State,  320;  Bradford  v. 
Manley,  supra.  But  as  a  condition  of  the  contract  as  to  quality,  it  wholly  pre- 
vents a  recovery  of  the  price  of  the  sale,  and  the  difference  in  quality  does  not 
go  merely  to  reduce  the  damages.  Hoffman  v.  Burr,  155  Pennsylvania  State, 
218;  Pope  v.  Allis,  115  United  States,  363;  Boothhy  v.  Plaisted,  61  New 
Hampshire,  436 ;  Magee  v.  BiUingsley,  3  Alabama,  679 ;  Lewis  v.  Rountree^ 
78  North  Carolina,  323.  It  must,  however,  clearly  appear  that  a  sale  by 
sample  was  intended.  Such,  for  instance,  is  not  the  case  when  the  con- 
tract of  purchase  is  reduced  to  an  order  or  other  writing  which  contains  no 
i*eference  to  a  sample.  Hastings  v.  Locering,  2  Pickering  (Mass),  214,  219 ; 
Imperial  Portrait  Co.  v.  Bryan  (Ga.),  36  Southeastern  Rep.  291.  So  there 
is  no  sale  by  sample  when  the  parties  did  not  contract  solely  with  refer- 
ence to  the  sample  exhibited,  but  a  portion  of  the  goods  were  exhibited 
merely  to  enable  the  purchaser  to  form  a  judgment  as  to  their  kind  and  qual- 
ity. Beirne  v.  Dord,  5  New  York,  95,  99  ;  Day  v.  Raguet,  14  Minnesota,  273 ; 
Wood  V.  Micaud,  63  id.  478 ;  Jacchs  v.  Day,  25  New  York  Supplement,  763. 
The  word  '*  sample  "  thus  means  that  which  is  taken  and  ofiFered  as  a  speci- 
men, out  of  a  large  quantity,  as  a  fair  representative  of  the  whole.  WMer'^s 
Case,  33  Grattan  (Va.),  898,  904.  Where  bricks  of  a  certain  grade  were  sold 
to  be  equal  to  sample  sent,  but  no  sample  was  sent  or  called  for,  and  the 
bricks  were  accepted  without  reference  thereto,  it  was  held  that  bricks  of  a 
well-known  description  merely  were  meant,  and  that  there  was  no  implied 
warranty  that  they  were  fit  for  the  use  intended  by  the  purchaser.  Wisconsin 
Red  Pressed- Brick  Co.  v.  Hood,  54  Minnesota,  543;  67  id  329.  The  fact 
that  a  sale  is  by  sample  does  not  prevent  its  being  also  by  description ;  and 
under  a  warranty  that  the  goods  are  to  correspond  with  both  the  sample  and 
description,  the  purchaser,  on  finding  that  the  goods  are  not  according  to  the 
description,  but  are  in  the  main  according  to  the  sample,  may  retain  them,  and 
still  insist  upon  the  warranty  as  to  description.  Miamisburg  Twine  Sf  Cordage 
Co.  V.  Wohlhuler,  71  Minnesota,  484;  see  Smith  v.  Foote,  81  Hun  (N.  Y.),  28; 
Merritt  v.  Emery,  42  New  York  Supplement,  688 ;  Lyon  v.  Motley,  30  id.  218; 
Gould  V.  Stein,  149  Massachusetts,  570 ;  Miller  v.  Moore,  83  Georgia,  684, 692. 
When  a  sale  of  goods  or  of  building  materials  is  based  upon  a  model,  or 
upon  a  plan  and  tracings,  for  a  stipulated  price,  the  recovery  is  usually  for 
the  contract  price  of  the  goods  or  materials,  less  the  cost  of  putting  the  struc- 
ture in  proper  shape.  In  such  cases,  if  the  manufacturer  does  not  warrant 
that  the  goods  or  materials  shall  be  adapted  to  the  work  or  be  efficient,  the 
damages  for  a  failure  to  construct  and  deliver  in  strict  conformity  with  the 
model  or  plan,  are  not  necessarily  founded  on  difference  of  value,  because, 
even  when  there  is  strict  conformity,  as  the  result  may  possibly  be  of  no  sub- 
stantial value,  the  purchaser  may  still  be  bound  to  pay  according  to  the 
terms  of  his  contract;  hence  the  measure  of  recoupment,  in  most  such  cases, 
is  the  cost  of  changing  the  construction  to  meet  the  requirements  of  the  con- 
tract.    Railroad  Co.  v.  Smith,  21  Wallace  (U.  S.),  255;  Dushane  v.  Benedict, 
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120  United  States,  630 ;  Stillwell  j-  Bierce  Manuf.  Co.  v.  Phelps,  130  id.  520 ; 
North  Chicago  Street  R.  Co,  v.  Burnham,  102  Federal  Rep.  669;  Crouch  y, 
Gutmann,  134  New  York,  45;  KeeCer  v.  Herr,  157  Illinois,  57.  Thus,  a  pur- 
chaser  of  warranted  machinery  who  accepts  and  runs  it  may  recoup  for  its 
defective  quality,  when  sued  for  its  price;  he  may  also  himself  sue  for  the 
difference  in  value  under  the  warranty,  and  recover  consequential  damages ; 
and  his  acceptance  of  a  new  warranty  from  the  vendor  that  the  machinery  shall 
be  made  to  comply  with  the  original  warranty  does  not  waive  the  latter  war- 
ranty.  Aultman  if  Taylor  Co.  v.  Hefner,  67  Texas,  54 ;  York  Manuf,  Co,  v.  Bon- 
nell  (Indiana  Appeals),  57  Northeastern  Rep.  590 ;  see  McCormick  Harvesting 
Machine  Co.  v,  McNicholas,  66  Minnesota,  384.  The  purchaser's  continued 
use  of  bought  machines  prevents  his  returning  them,  and  he  is  then  limited 
to  such  warranty  as  he  may  have.  Woodward  v.  Emmons^  61  New  Jersey 
Law,  281 ;  Chambers  v.  Lancaster,  160  New  York,  342.  If  he  has  no  war- 
ranty, he  may  yet  recover  for  fraudulent  representations,  or  for  such  artifices 
or  disguises,  as  the  suppl}ing  of  iron  in  place  of  steel,  as  the  rule  of  caveat 
emptor  does  not  apply  thereto.  Rothmiller  v.  Stein,  143  New  York,  581 ;  Wolf 
V.  Michael,  46  New  York  Supplement,  991. 

This  topic,  as  well  as  othere  relating  to  warranties  in  sales,  is  sometimes 
covered  or  affected  by  state  statutes.  Thus,  the  Civil  Code  of  California,  by 
s.  1770,  provides  that  **  one  who  manufactures  an  article  under  an  order  for 
a  particular  purpose,  warrants  by  the  sale  that  it  is  reasonably  fit  for  that  pur- 
pose ;"  but  this  provision  is  held  not  to  apply  to  a  manufactured  article  which 
is  properly  made  according  to  specifications  annexed  to  the  contract,  and 
which  is  held  to  be,  after  acceptance,  at  the  purchaser's  risk  when  there  is  no 
express  warranty.     Bancroft  v.  San  Francisco  Tool  Co.,  120  California,  228. 

Upon  a  sale  by  sample,  when  the  goods  are  transported  to  the  purchaser  by 
a  earner  or  by  mail,  his  right  to  inspect  them  after  arrival  is  always  a  reserved 
condition,  though  not  stipulated  for  ;  and  if  the  ^ods  do  not  accord  with  the 
sample,  he  can  rescind  the  purchase.  Barton  v.  Kane,  17  Wisconsin,  37 ;  Kup- 
penheimer  v.  Wertheimer,  107  Michigan,  77.  Upon  such  rescission,  the  vendor 
still  has  the  burden  of  proof  to  show  that  the  goods  correspond  with  the  sample. 
Merriman  Y.  Chapman,  32  Connecticut,  146 ;  but  see  Kauffman  Milling  Co.  v. 
Stuckey,  37  South  Carolina,  7.  Where  the  original  sale  was  by  sample,  and  it 
was  expressly  stipulated,  as  a  condition  of  the  sale,  that  the  buyer  was  to  ex- 
amine the  goods,  which  he  did  partially,  yet  sufficiently  for  his  own  satisfaction, 
and  some  of  the  goods  not  exhibited  proved  to  be  deceitfully  packed,  with  the 
surface  only  like  those  examined,  there  being  no  express  warranty  that  the 
unexamined  parts  should  correspond  with  those  examined,  it  was  held  that 
there  was  no  sale  by  sample  as  to  such  unexamined  parts,  but  that  the  rule  of 
caveat  emptor  applied.  Barnard  y.  Kellogg,  10  Wallace  (U.  S.),  383,  reversing 
8.  c.  e  Blatchford  (U.  S.),  279 ;  see  Salisbury  v.  Stainer,  19  Wendell  (N.  Y.), 
159  ;  Fuller  v.  Covell,  8  Louisiana  Annual,  136.  If  a  sale  is  expressly  made  by 
sample,  but  subject  to  the  buyer's  inspection  and  approval  at  the  seller's  fac- 
tory, the  former's  acceptance  of  the  goods  does  not  prevent  his  recovering 
for  defects  not  discoverable  on  reasonable  inspection,  and  not  in  the  sam- 
ple. Leitch  Y.  Gillette- Herzog  Manuf.  Co.,  64  Minnesota,  434.  Acceptance  of 
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part  of  the  goods  sold  by  sample  is  held  to  take  away  the  buyer's  right  to 
object  to  the  balance  of  similar  goods.  Simon  v.  Wood,  40  New  York 
Supplement,  675. 

See  also  on  sale  by  sample  in  America,  Benjamin  on  Sales  (7th  Am.  ed.), 
p.  884;  Tiedeman  on  Sales,  s.  188;  Tiffany  on  Sales,  pp.  168,  174  ;  2  Kent's 
Commentaries  (14th  ed.),  481. 


No.  24  — JONES  V.  JUST. 
(1868.) 

RULE. 

Where  goods  are  bought  (from  the  manufacturer  or 
from  a  merchant  dealing  with  goods  of  that  class)  by  a 
description  (whether  by  sample  or  otherwise)  under  such 
circumstances  that  the  buyer  has  no  opportunity  of 
inspection,  there  is  an  implied  warranty  by  the  seller 
that  the  goods  are  saleable  or  merchantable  goods  of  that 
description. 

Jones  and  another  v.  Jof  t 

L.  R.  8  Q.  B.  197-208  (a.  c.  37  L.  J.  Q.  B.  89;  18  L.  T.  208;  16  W.  R.  643; 
9  B.  &S.  141). 

[197]  Contract  of  Sale,  — Implied  Warranty  that  Goods  shall  be  in  a  Merchant- 
able Condition,  —  Measure  of  Damages. 

Under  a  contract  to  supply  goods  of  a  specified  description,  which  the  buyer 
has  no  opportunity  of  inspecting,  the  goods  must  not  only,  in  fact,  answer 
the  specific  description,  but  must  be  saleable  or  merchantable  under  that 
description. 

The  maxim  caveat  emptor  does  not  apply  to  a  sale  of  goods  where  the  buyer 
has  no  opportunity  of  inspection. 

The  plaintiffs,  at  Liverpool,  entered  into  a  contract  with  the  defendant  for 
the  purchase  of  a  quantity  of  Manilla  hemp,  to  arrive  from  Singapore  by  cer- 
tain ships.  The  ships  arrived  and  the  hemp  was  delivered  to  the  plaintiffs 
and  paid  for;  on  examination  of  the  bales  it  was  found  that  they  had  been 
wetted  through  with  salt  water,  and  afterwards  unpacked  and  dried,  and  then 
repacked  and  shipped  at  Singapore.  The  hemp  was  not  damaged  to  such  an 
extent  as  to  make  it  lose  its  character  of  hemp;  but  it  was  not  **  merchant^ 
able.*'  The  defendant  did  not  know  of  the  state  in  which  the  hemp  had  been 
shipped  at  Singapore.  The  plaintiffs  sold  the  hemp  by  auction  as  '^  Manilla 
hemp  with  all  faults,"  and  it  realised  75  per  cent  of  the  price  which  similar 
hemp  would  have  fetched  if  undamaged:  — 

Helflj  that  there  was  an  implied  warranty,  on  the  part  of  the  defendant,  to 
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supply  Manilla  hemp  of  the  particalar  quality  of  which  the  bales  consisted  in 
a  merchantable  condition ;  and  that  the  plaintiffs  were  entitled,  as  damages, 
to  the  difference  between  what  the  hemp  was  worth  when  it  arrived  and  what 
the  same  hemp  would  have  realised  had  it  been  shipped  in  a  state  in  which  it 
ought  to  have  been  shipped. 

First  count,  that  in  consideration  that  tlie  plaintiffs  would  buy 
from  the  defendant  certain  bales  of  Manilla  hemp,  shipped  at 
Singapoie,  and  expected  to  arrive  by  certain  ships,  at  a  certain 
price,  that  is  to  say,  £38  lOs,  per  ton  of  2240  Iba  cost  freight 
and  insurance,  shipping  weight,  payment  to  be  made  in  cash 
against  shipping  documents,  less  2^  per  centum  discount,  on  the 
21st  of  October,  1865,  the  defendant  promised  the  plaintiffs  that 
the  hemp  should  be  merchantable,  and  should  be  saleable  as 
Manilla  hemp,  unless  it  had  become  unmerchantable  and  not 
saleable  as  Manilla  hemp  from  perils  of  the  seas  and  navigation 
after  being  so  shipped  from  Singapore ;  that  the  plaintiffs  did  buy 
the  hemp  from  the  defendant,  and  the  sliipping  documents  were 
duly  handed  by  the  defendant  to  the  plaintiffs,  and  that  all  con- 
ditions precedent  had  been  performed.  Breach,  that  the  hemp 
was  not  merchantable,  and  the  hemp  was  not  saleable  as  Manilla 
hemp,  and  had  not  become  unmerchantable  and  not  sale- 
able as  Manilla  hemp  from  *  perils  of  the  seas  and  navi-  [*  198] 
gation  after  being  so  shipped  at  Singapore :  alleging  special 
damage. 

Second  count,  that  in  consideration  that  the  plaintiffs  would 
buy  from  the  defendant  certain  bales  of  Manilla  hemp,  shipped  at 
Singapore,  and  expected  to  arrive  by  certain  ships,  at  a  certain 
price,  that  is  to  say,  £38  10s,  per  ton  of  2240  lbs.  cost  freight  and 
insurance,  shipping  weight,  payment  to  be  made  in  cash  against 
shipping  documents,  less  2^  per  cent  discount,  on  the  21st  of 
October,  1865,  the  defendant  promised  the  plaintiffs  that  the 
hemp  was  in  good  and  merchantable  condition  when  shipped  at 
Singapore  i  that  they  did  buy  the  hemp  from  the  defendant,  and 
that  the  shipping  documents  were  duly  handed  by  the  defendant 
to  the  plaintiffs,  and  that  all  conditions  precedent  have  been  per- 
formed. Breach,  that  the  hemp,  when  shipped  at  Singapore,  was 
not  in  a  good  and  merchantable  condition,  and  was  damaged, 
spoiled,  worthless,  and  inferior,  alleging  special  damage. 

Third  count,  that  by  warranting  certain  hemp  to  be  of  average 
quality,  the  defendant  sold  the  hemp  to  the  plaintiffs  at  a  certain 
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price,  cost  freight  and  insurance.  Breach,  that  the  hemp  was  not 
of  average  quality,  and  was  of  inferior  quality,  and  valueless  to 
the  plaintiffs:  alleging  special  damage. 

Fourth  count,  that  the  defendant,  by  warranting  certain  hemp 
to  be  Manilla  hemp,  and  to  be  saleable  as  Manilla  hemp,  sold  the 
same  to  the  plaintiffs  at  a  certain  price,  cost  freight  and  insurance. 
Breach,  that  the  hemp  was  not  Manilla  hemp,  and  was  not  sale- 
able as  Manilla  hemp,  and  was  valueless  to  the  plaintiffs :  alleg- 
ing special  damage. 

Pleas:  1st,  a  denial  of  the  contracts;  2nd,  a  denial  of  the 
alleged  breaches. 

Issue  thereon. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  Liverpool 
Spring  Assizes,  1867,  when  a  verdict  was  found  for  the  plaintiffs, 
with  leave  to  the  defendant  to  move. 

The  evidence  and  course  of  the  trial  are  fully  stated  in  the 
judgment  of  the  Court. 

A  rule  having  been  obtained  pursuant  to  the  leave, 

June    15,    1867.       Temple,    Q.    C,    and    C.    Eussell    showed 
cause. 
[*  199]       *  Jan.  11,  1868.     Brett,  Q.  C,  and  Holker  were  heard 
in  support  of  the  rula 

The  arguments  are  fully  noticed  in  the  judgment  of  the  Court 
In  addition  to  the  cases  noticed  in  the  judgment,  the  following 
cases  were  cited :  Gray  v.  Cox,  4  B.  &  C.  108 ;  Holcomhe  v.  Hew- 
son,  2  Camp.  391 ;  Cooper  v.  Tvnbill,  3  Camp.  286,  note  a;  Burnby 
V.  Bollett,  16  M.  &  W.  644.  Cur,  adv.  vult 

Feb.  17.  The  judgment  of  the  Court  (Cockburn,  Ch.  J.,  Black- 
burn and  Mellor,  J  J. )  was  delivered  by 

Mellor,  J.  — In  this  case,  on  the  trial  before  Blackburn,  J., 
at  Liverpool,  it  appeared  that  the  plaintiffs,  through  Messrs. 
Beneke  &  Co.,  their  brokers,  entered  into  a  contract  with  the 
defendant  for  the  purchase  of  a  quantity  of  Manilla  hemp,  to 
arrive. 

The  sold  note  was  in  the  following  terms :  "  Liverpool,  19th 
October,  1865.  We  have  this  day  sold  for  you  the  following  goods 
to  Messrs.  J.  A.  Beneke  &  Co.  J.  H.  V.  200  bales  Manilla  hemp, 
expected  to  arrive  pr.   Richard  Cobden,  @  Singapore,  for  Liver- 
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pool,  .  .  .   309  .  .  .  expected  to  arrive  pr.  Christopher  Newton^ 
@  Singapore  for  Liverpool,  .  .  .   209  .  .  .  expected  to  arrive  pr. 

( H  193  ) 
Fortitude  .  .  .  @  Singapore  for  London,  J  tt  tt  -.  (  ...  ex- 
pected to  arrive  pr.  Opher,  @  Singapore  for  Liverpool,  @  £38 
lOs.  pr.  ton  of  2240  lbs.,  cost  freight  and  insurance.  Shipping 
weights.  Payment,  cash  against  shipping  documents  on  21st  Oc- 
tober 1865,  less  2^%  discount.  " 

The  shipping  documents  were  duly  delivered  to  the  plaintiffs, 
and  the  price  was  paid.  All  the  vessels  named  in  the  contract 
arrived  in  due  course,  with  the  respective  numbers  of  bales  of 
hemp  having  marks  corresponding  to  those  specified  in  the  con- 
tract on  board ;  and  the  bales  were  delivered  to  the  plaintiffs.  On 
examination  of  the  bales  it  was  found  that  the  whole  of  those 
marked  J.H.V.  were  in  such  a  state  as  to  afford  strong  evidence 
that  they  had  at  some  time,  probably  from  a  shipwreck  when 
on  the  voyage  from  Manilla  to  Singapore,  been  wetted  through 
with  salt  water,  had  afterwards  been  unpacked  and  dried,  and 
then  repacked  in  the  bales  which  were  afterwards  shipped  at 
Singapore. 

*  Manilla  hemp  is  divided  into  several  qualities.  The  [*  200] 
hemp  in  the  bales  in  question,  if  in  g6od  condition,  would 
have  been  what  is  called  "  fair  current  Manilla  hemp,  '*  which  is 
not  the  lowest  quality ;  but  in  all  the  bales  the  hemp  was  dam- 
aged to  some  extent,  though  not  so  far  as  to  make  it  lose  the  char- 
acter of  hemp. 

After  some  correspondence  between  the  parties,  the  hemp  was 
sold  by  auction  by  the  plaintiffs'  orders  as  "  Manilla  hemp,  with 
all  faults,  *  and  at  the  auction  it  realised  about  75  per  cent  of  the 
price  which  similar  hemp  would  have  fetched  if  undamaged.  The 
price  of  hemp  had  risen  considerably  since  the  contract,  so  that 
the  proceeds  of  the  sale  were  very  nearly  equal  to  the  invoice 
price.  There  was  no  attempt  to  show  that  the  defendant  knew  of 
the  state  in  which  the  hemp  had  been  shipped  at  Singapore. 

At  the  close  of  the  plaintiffs'  case,  Mr.  Brett,  for  the  defend- 
ant, contended  that,  in  point  of  law,  under  this  written  contract, 
there  was  no  further  condition  or  warranty  than  that  the  bales  on 
their  arrival  should  answer  the  description  of  bales  of  Manilla 
hemp,  which  they  did,  as  was  proved  by  the  fact  that  the  hemp, 
though  sold  with  a  stigma  upon  it,  fetched  a  price  only  25  per 


470  SALE   OF  GOODS. 


No.  M.  —  Jones  and  aaoClLer  v.  Joit,  L.  B.  8  Q.  B.  900,  901. 

cent  below  that  of  sound  hemp;  and  that  as  to  quality  or  condi- 
tion thete  was  no  warranty ;  that  consequently  the  maxim  caveat 
emptor  applied. 

The  learned  Judge  expressed  an  opinion  adverse  to  this  view. 
He  said :  '^  I  think  that  the  question  is  for  the  jury,  whether 
what  was  supplied  under  this  contract  was,  when  shipped  at 
Singapore,  such  as  to  answer  the  description  of  reasonably  mer- 
chantable Manilla  hemp,  that  being  the  warranty  which,  I  think, 
the  law  implies  in  a  contract  to  supply,  as  this  is:  though  it 
would  be  different  in  a  sale  of  specific  things  which  the  purchaser 
might  examine,  or  of  things  sold  by  sample.  And  I  think  the 
question  whether  it  is  fairly  and  reasonably  merchantable,  is  a 
question  of  more  or  less,  which  must  be  left  to  the  jury  as  reason- 
able men  to  determine. "  The  Judge  then  reserved  leave  to  move 
to  enter  the  verdict  for  the  defendant,  if  there  was  no  evidence  to 
go  to  the  jury  of  a  breach  of  warranty. 

Upon  this  intimation  of  opinion,  the  counsel  addressed  the  jury, 
and  the  case  was  left  to  them  substantially  to  the  effect  above 
stated ;  and  the  jury  were  further  told  that  if  they  found  for  the 
plaintiffs,  the  damages  should  be  measured  by  the  rate 
[•  201]  which  the  *  hemp  was  worth  when  it  arrived  compared 
with  the  rate  which  the  same  hemp  would  have  realised 
had  it  been  shipped  in  the  state  in  which  it  ought  to  have  been 
shipped :  thus,  in  effect,  giving  the  plaintiffs  the  benefit  of  the 
rise  in  the  market. 

The  jury  found  for  the  plaintiffs,  damages  £756. 

Mr.  Brett,  in  the  ensuing  term,  obtained  a  rule  to  enter  the 
verdict  for  the  defendant,  pursuant  to  the  leave  reserved ;  or  for  a 
new  trial,  on  the  ground  of  misdirection  as  to  the  measure  of 
damages,  which  he  contended  ought  at  most  to  have  been  the 
difference  between  the  value  of  the  article  actually  delivered,  Tiz. , 
fair  average  Manilla  hemp  in  a  damaged  state,  and  the  value  of 
sound  Manilla  hemp  of  the  lowest  quality  which  might  have  been 
supplied  at  Singapore  under  this  contract  The  other  objections 
to  the  direction  were  substantially  only  varied  modes  of  putting 
the  point  reserved. 

We  thought  that  if  the  contract  had  the  effect  which  the  direc- 
tion stated  it  to  have,  the  true  measure  of  the  damages  was  given, 
as  it  put  the  plaintiffs  in  the  position  in  which  they  would  have 
been  if  tlie  contract  had  been  fulfilled ;  but  we  took  time  to  con- 
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aider  the  question  as  to  what  the  contract  really  was,  which  is  no 
doubt  one  of  importance  and  difficulty. 

After  careful  consideration,  we  are  of  opinion  that  Blackburn, 
J.  's  direction  was  substantially  correct  .  On  the  argument  before 
us,  it  was  contended  that  the  contract  was  performed  on  the  part 
of  the  defendant  by  the  shipping  at  Singapore  of  an  article  which 
answered  the  description  of  "Manilla  hemp,"  although  at  that 
time  it  was  so  damaged  as  to  have  become  unmerchantable.  It 
was  said  that  there  being  no  fraud  on  the  part  of  the  vendor,  and 
both  parties  being  equally  ignorant  of  the  past  history  and  actual 
condition  of  the  article  contracted  for,  and  neither  of  them  having 
had  the  opportunity  of  inspecting  it,  it  was  the  duty  of  the  vendees 
to  have  stipulated  for  a  merchantable  article  if  that  was  what  they 
intended  to  contract  for.  In  other  words,  it  was  said  that  the 
maxim  caveat  emptor  applied  in  such  a  case,  in  the  same  way  as 
on  a  sale  of  a  specific  article  by  a  person  not  being  the  manufac- 
turer or  producer,  even  though  the  defect  was  latent  and  not  dis- 
coverable upon  examination. 

We  are  of  opinion  that  there  is  a  great  distinction  be- 
tween the  *  present  case  and  the  sale  of  goods  in  esse,    [*202] 
which   the   buyer  may  inspect,   and  in  which  a  latent 
defect  may  exist,  although  not  discoverable  on  inspection. 

The  cases  which  bear  upon  the  subject  do  not  appear  to  be  in 
conflict,  when  the  circumstances  of  each  are  considered.  They 
may,  we  think,  be  classified  as  follows:  — 

First,  where  goods  are  in  esse,  and  may  be  inspected  by  the 
buyer,  and  there  is  no  fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  defect  which  exists  in 
them  is  latent,  and  not  discoverable  on  examination,  at  least 
where  the  seller  is  neither  the  grower  nor  the  manufacturer. 
Parkinson  v.  Zee,  2  East,  314.  The  buyer  in  such  a  case  has  the 
opportunity  of  exercising  his  judgment  upon  the  matter;  and  if 
the  result  of  the  inspection  be  unsatisfactory,  or  if  he  distrusts  his 
own  judgment  he  may  if  he  chooses  require  a  warranty.  In  such 
a  case,  it  is  not  an  implied  term  of  the  contract  of  sale  that  the 
goods  are  of  any  particular  quality  or  are  merchantable.  So  in 
the  case  of  the  sale  in  a  market  of  meat,  which  the  buyer  had 
inspected,  but  which  was  in  fact  diseased,  and  unfit  for  food, 
although  that  fact  was  not  apparent  on  examination,  and  the 
seller  was  not  aware  of  it,  it  was  held  that  there  was  no  implied 
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warranty  that  it  was  fit  for  food,  and  that  the  maxim  caveat 
emptor  applied.  Ummerton  v.  Mathews,  7  H.  &  N.  586,  31  L.  J. 
Ex.  139. 

Secondly,  where  there  is  a  sale  of  a  definite  existing  chattel 
specifically  described,  the  actual  condition  of  which  is  capable  of 
being  ascertained  by  either  party,  there  is  no  implied  warranty. 
Barr  v.  Gibson,  3  M.  &  W.  390. 

Thirdly,  where  a  known  described  and  defined  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still  if  the  known,  described, 
and  defined  thing  be  actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  intended  by  the  buyer. 
Chanter  v.  Hopkins,  4  M.  &  W.  399 ;  Ollivant  v.  Bayley,  5  Q.  B. 
288. 

Fourthly,  where  a  manufacturer  or  a  dealer  contracts  to  supply 
an  article  which  he  manufactures  or  produces,  or  in  which 
[*  203]  he  deals,  *  to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  or  skill  of 
the  manufacturer  or  dealer,  there  is  in  that  case  an  implied  term 
or  warranty  that  it  shall  be  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied.  Brown  v.  Edgington,  2  Man.  &  G.  279 ;  Jones 
V.  Bright,  5  Bing.  533.  In  such  a  case  the  buyer  trusts  to  the 
manufacturer  or  dealer,  and  relies  upon  his  judgment  and  not 
upon  his  own. 

Fifthly,  where  a  manufacturer  undertakes  to  supply  goods, 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  inspecting,  it  is  an  implied 
t^rm  in  the  contract  that  he  shall  supply  a  merchantable  article. 
Laing  v.  Fidgeon,  4  Camp.  169,  6  Taunt.  108.  And  this  doctrine 
has  been  held  to  apply  to  the  sale  by  the  builder  of  an  existing 
barge,  which  was  afloat  but  not  completely  rigged  and  furnished ; 
there,  inasmuch  as  the  buyer  had  only  seen  it  when  built,  and  not 
during  the  course  of  the  building,  he  was  considered  as  having 
relied  on  the  judgment  and  skill  of  the  builder  that  the  barge  was 
reasonably  fit  for  use.     Shepherd  v.  Pylms,  3  Man.  &  G.  868. 

If,  therefore,  it  must  be  taken  as  established  that,  on  the  sale 
of  goods  by  a  manufacturer  or  dealer  to  be  applied  to  a  particular 
purpose,  it  is  a  term  in  the  contract  that  they  shall  reasonably 
answer  that  purpose,  and  that  on  the  sale  of  an  article  by  a  manu- 
facturer to  a  vendee  who  has  not  had  the  opportunity  of  inspecting 
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it  during  the  manufacture,  that  it  shall  be  reasonably  fit  for  use, 
or  shall  be  merchantable,  as  the  case  may  be,  it  is  difficult  to 
understand  why  a  similar  term  is  not  to  be  implied  on  a  sale  by  a 
merchant  to  a  merchant  or  dealer  who  has  had  no  opportunity  of 
inspection.  Accordingly  in  the  case  of  Bigge  v.  Parkinson,  7  H. 
&  N.  955,  31  L.  J.  Ex.  301,  upon  a  contract  to  supply  provi- 
sions and  stores  to  a  ship  guaranteed  to  pass  the  survey  of  the  East 
India  Company's  officers,  it  was  held  by  the  Court  of  Exchequer 
Chamber  that  there  was  an  implied  term  in  the  contract,  that  the 
stores  should  be  reasonably  fit  for  the  purpose  for  which  they  were 
to  be  supplied,  notwithstanding  that  the  vendor  had  specially  con- 
tracted that  they  should  pass  the  survey  of  the  East  India  Com- 
pany's officers. 

*  We  are  aware  of  no  case  in  which  the  maxim  caveat  [*  204] 
emptor  has  been  applied  where  there  has  been  no  oppor- 
tunity of  inspection,  or  where  that  opportunity  had  not  been 
waived.  The  case  of  Gardiner  v.  Gray,  4  Camp.  144,  145,  ap- 
pears strongly  in  point  to  the  present.  The  contract  was  for  the 
sale  of  twelve  bales  of  waste  silk  imported  from  the  continent, 
and  before  it  was  landed  samples  were  shown  to  plaintiff's  agent, 
and  the  bargain  was  then  made,  but  without  reference  to  the 
sample.  It  was  purchased  in  London,  and  sent  to  Manchester, 
and  on  its  arrival  there  was  found  to  be  of  a  quality  not  saleable 
under  the  denomination  of  "  waste  silk. "  Lord  Ellenborough 
expressed  his  opinion  that  "  the  purchaser  under  such  circum- 
stances had* a  right  to  expect  a  saleable  article  answering  the 
description  in  the  contract.  Without  any  particular  warranty, 
this  is  an  implied  term  in  every  such  contract.  Where  there  is 
no  opportunity  to  inspect  the  commodity  the  maxim  caveat 
emptor  does  not  apply." 

In  general,  on  the  sale  of  goods  by  a  particular  description, 
whether  the  vendee  is  able  to  inspect  them  or  not,  it  is  an  im- 
plied term  of  the  contract  that  they  shall  reasonably  answer  such 
description,  and  if  they  do  not,  it  is  unnecessary  to  put  any  other 
question  to  the  jury;  thus,  in  Wieler  v.  Schilizzi,  17  C.  B.  619, 
25  L.  J.  C.  P.  89,  and  in  Josling  v.  Kingsford,  13  C.  B.  (N.  S.) 
447,  32  L.  J.  C.  P.  94,  the  substantial  question  put  to  the  jury 
was,  did  the  goods  delivered  reasonably  answer  the  description  in 
the  contract?  And  the  answer  of  the  jury  being  that  they  did 
not,  that  answer  sufficed  to  determine  each  case.     In  one  of  those 
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cases  there  was  no  opportunity  to  inspect,  in  the  other  there  was. 
So  in  the  case  of  Nichol  v.  Oodts,  10  Ex.  191,  23  L.  J.  Ex.  314, 
where  the  contract  was  for  the  sale  of  "  foreign  refined  rape  oil, 
warranted  only  equal  to  sample, "  it  was  held  in  an  action  for  not 
accepting  the  article  tendered,  that  it  was  necessary  for  the  vendor 
to  establish  that  it  was  not  only  equal  to  the  sample  as  to  quality, 
but  that  it  was  in  fact  such  an  article  as  answered  the  description 
of  foreign  refined  rape  oil  In  WieUr  v.  SehUizzi,  in  which  there 
was  no  opportunity  to  inspect,  and  no  express  stipulation  as  to 
quality,  it  would  have  been  necessary,  had  the  finding  of 
[*  205]  the  jury  aflSrmed  that  the  *  article  delivered  did  in  fact 
answer  the  description  of  **  Calcutta  linseed,'  to  determine 
whether  the  Judge  ought  not  to  have  put  the  further  question,  was 
it  reasonably  merchantable  ?  It  certainly  was  not  determined  that 
such  a  question  would  have  been  wrong,  though  perhaps  the  words 
*  tale  quale"  in  that  contract  might  have  the  effect  of  excluding 
any  such  warranty;  and  Willes,  J.,  in  his  judgment  (17  C.  B.  at 
p.  624),  said  that  the  purchaser  in  that  case  "  had  a  right  to  expect, 
not  a  perfect  article,  but  an  article  which  would  be  saleable  in  the 
market  as  Calcutta  linseed. " 

It  appears  to  us  that,  in  every  contract  to  supply  goods  of 
a  specified  description  which  the  buyer  has  no  opportunity  to 
inspect,  the  goods  must  not  only  in  fact  answer  the  specific 
description,  but  must  also  be  saleable  or  merchantable  under  that 
description.  In  the  words  of  Lord  Ellenborough  in  Gardiner  v. 
Grray,  4  Camp,  at  p.  145,  "  Without  any  particular  warranty  this 
is  an  implied  term  in  every  such  contract  *  In  the  present  case 
the  question  appears  to  be,  was  the  article  as  delivered  at  Singa- 
pore merchantable  or  saleable  in  the  market  under  the  description 
of  "Manilla  hemp"?  Blackburn,  J.,  appears  to  have  divided 
that  question  into  two,  viz.  :  Was  the  article,  in  fact,  Manilla 
hemp?  Secondly,  was  it  merchantable?  The  precise  mode  of 
submitting  the  question  is  not  material,  provided  the  substantial 
direction  was  correct,  as  we  think  it  was. 

The  counsel  for  the  defendant  relied  upon  a  case  of  Turner  v, 
Afticklow,  8  Jur.  (N.  S.)  870,  6  L.  T.  (N.  &)  690,  tried  before 
Mellor,  J.,  in  the  year  1862,  at  Liverpool.  In  that  case  the 
plaintiffs  were  calico  printers,  and  had  contracted  to  sell  to  the 
defendant,  who  was  a  drysalter  and  dye  extract  manufacturer,  a 
boat-load  of  "  spent  madder, "      The  defendant,  not  finding  the 
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spent  maddeT  supplied  suitable  for  his  purpose,  repudiated  the 
contract,  and  refused  to  pay  for  it  It  appeared  that  the  plain- 
tiffs, in  their  trade  as  calico  printers,  used  Icuige  quantities  of 
madder  roots,  having  extracted  from  which  the  finer  colouring 
matter  by  chemical  prcxiesses  they  placed  the  refuse  or  spent  mad- 
der in  a  large  heap  in  their  yard.  They  occasionally  used  portions 
of  it,  and  by  the  application  of  other  chemical  processes 
extracted  from  it  a  colouring  matter  called  garancine,  *  but  [*  206] 
they  did  not  manufacture  spent  madder  for  sale.  On  a 
previous  occasion  they  had  sold  to  the  defendant,  who  was  a 
manufacturer  of  garancine,  a  small  quantity  of  spent  madder  from 
their  accumulation ;  and  on  the  occasion  in  question  the  defend- 
ant, by  letter,  bargained  with  the  plaintiffs  for  a  quantity  of  their 
spent  madder,  which  he  did  not  inspect  before  delivery,  and  upon 
a  portion  of  it  being  used  by  the  defendant  for  the  purpose  of 
manufacturing  garancine,  it  turned  out  that  the  garancine  pro- 
duced by  it  was  of  very  inferior  quality  and  unmarketable.  The 
jury  were  directed  that  if  the  article  supplied  fairly  and  reason- 
ably answered  the  description  of  "spent  madder,"  there  was  no 
implied  warranty  that  it  was  of  any  particular  quality  or  fitness 
for  any  particular  use,  and  upon  that  direction  the  jury  found 
a  verdict  for  the  plaintiffs;  and  upon  the  argument  on  a  rule 
which  was  obtained  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, the  Court  of  Exchequer  held  the  direction  to  be  right; 
Martin,  B.  ,  declaring  his  opinion  to  be  *  that  no  direction  was 
ever  more  correct  * 

In  that  case  it  is  to  be  observed  that  the  defendant  had  the 
opportunity,  if  he  had  chosen  to  avail  himself  of  it,  to  inspect 
the  heap  of  spent  madder ;  he  knew  that  it  was  the  refuse  madder 
after  it  had  gone  through  the  plaintiffs'  processes,  and  that  it  was 
not  manufactured  for  sale.  These  circumstances  entirely  distin- 
guish that  case  from  the  present 

The  counsel  for  the  defendant  also  relied  upon  the  statute  19  & 
20  Vict  c.  60,  s.  5,^  as  a  sort  of  implied  legislative  declaration  of 

1  "  Where  goods  shall  after  the  pass-  given  an  express  warranty  of  the  quality 

ing  of  this  Act  be  sold,  the  fwller,  if  at  the  or  sufficiency  of  such  goods,  or  unless  the 

time  of  the  sale  he  was  without  knowledge  goods  have  been  expressly  sold  for  a  spe- 

that  the  same  were  defective  or  of  bad  cified  and  particular  purpose,  in  which  case 

quality,  shall  not  be  held  to  have  war-  the  seller  shall  be  considered  without  such 

ranted  their  quality  or  sufficiency,  but  the  warranty  to  warrant  that  the  same  are  fit 

goods  with  all  faults  shall  be  at  the  risk  of  for  such  purpose/'     [This  statute  applies 

the  purchaser,  unless  the  seller  shall  have  only  to  Scotland.] 
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the  law  of  England  upon  that  subject  in  favour  of  his  argument; 
but,  upon  examining  the  section  referred  to,  it  does  not  appear  to 
bear  out  that  view,  for  all  that  it  declares  is,  that  a  seller  of 
goods,  without  knowledge  that  they  are  defective  or  of  bad  qual- 
ity,   shall    not    be    held    to    have   warranted    their    quality  or 

sufficiency. 
[*  207]  *  It  has  already  appeared  that  there  is  not  in  general, 
on  the  sale  of  goods  in  England  to  be  supplied,  an  im- 
plied warranty  that  they  shall  be  of  any  particular  quality  or 
sufficiency  for  any  particular  purpose,  but  merely  that  they  shall 
be  merchantable  goods  of  the  description  bargained  for.  The 
present  case  depends  on  the  distinction  between  a  sale  of  particu- 
lar articles  and  a  contract  to  supply  articles  of  a  particular  kind. 

The  authority  of  Chancellor  Kent^  was  also  appealed  to;  but 
as  the  American  cases  which  he  cites  are  generally  adverse  to  his 
opinion,  it  can  at  most  be  said  that  the  opinion  of  an  eminent 
writer  is  opposed  to  the  authority  of  the  cases  which  he  cites. 

It  appears  to  us,  in  the  result  of  this  case,  that  the  maxim  of 
caveat  emptor  cannot  apply,  and  that  it  must  be  assumed  that  the 
buyer  and  seller  both  contemplated  a  dealing  in  an  article  which 
was  merchantable.  The  buyer  bought  for  the  purpose  of  sale, 
and  the  seller  could  not  on  any  other  supposition  than  that  the 
article  was  merchantable  have  found  a  customer  for  his  goods,  and 
the  buyer  must  be  taken  to  have  trusted  to  the  judgment,  knowl- 
edge, and  information  of  the  seller,  as  it  is  clear  that  he  could 
exercise  no  judgment  of  his  own ;  and  this  appears  to  us  to  be  at 
the  root  of  the  doctrine  of  implied  warranty,  and  that  in  this 
view  it  makes  no  difference,  whether  the  sale  is  of  goods  specially 
appropriated  to  a  particular  contract,  or  to  goods  purchased  as 
answering  a  particular  description. 

It  was  contended  further  by  the  defendant's  counsel  that  the 
shippers  at  Singapore  were  the  persons  who  selected  the  goods  in 
question,  and  that  the  defendant,  who  merely  sold  them  to  arrive, 
was  as  little  aware  of  their  true  condition  when  shipped  as  the 
plaintiffs;  but  it  is  clear  that  the  defendant,  if  not  directly  con- 
nected with  the  shippers  as  his  correspondents,  must  at  least  have 
purchased  from  them,  and  had  recourse  against  them  for  not  sup- 
plying an  article  reasonably  merchantable. 

1  Kent's  Commentaries,  Vol.  II.  p.  479  of  the  6th  ed.,  the  last  by  the  author  him- 
self,    llthed.  pp.  633-635. 
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The  remarks  of  Cookburn,  Ch.  J. ,  on  the  argument  in  Bigge  v. 
Parkinson,  7  H.  &  N.  at  p.  959,  though  not  in  terms  repeated  by 
him  in  delivering  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber, are  really  involved  in  it,  and  are  very  closely  in  point 
here. 

*We  are  therefore  of  opinion  that  Blackburn,  J. 's  [*208] 
direction  was  right,  and  that  this  rule  must  be  discharged. 

Rule  discharged. 
ENGLISH  NOTES. 

The  foljowing  sections  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict, 
c.  71),  are  here  set  out  as  applicable  to  this  and  the  two  following 
rules :  — 

Sect.  14.  Subject  to  the  provisions  of  this  Act  and  of  any  statute 
in  that  behalf,  there  is  no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose  of  goods  supplied  under  a 
contract  of  sale,  except  as  follows  :  — 

(1)  Where  the  buyer,  expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are  required, 
so  as  to  show  that  the  buyer  relies  on  the  seller's  skill  or  judgment, 
and  the  goods  are  of  a  description  which  is  in  the  course  of  the 
seller's  business  to  supply  (whether  he  be  the  manufacturer  or  not), 
there  is  an  implied  condition  that  the  goods  shall  be  reasonably  fit 
for  such  purpose,  provided  that  in  the  case  of  a  contract  for  the 
sale  of  a  specified  article  under  its  patent  or  other  trade  name, 
there  is  no  implied  condition  as  to  its  fitness  for  any  particular 
purpose. 

(2)  Wliere  goods  are  bought  by  description  from  a  seller  who  deals 
in  goods  of  that  description  (whether  he  be  the  manufacturer  or 
not),  there  is  an  implied  condition  that  the  goods  shall  be  of  mer- 
chantable quality;  provided  that  if  the  buyer  has  examined  the 
goods,  there  shall  be  no  implied  condition  as  regards  defects  which 
such  examination  ought  to  have  revealed. 

(3)  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a 
particular  purpose  may  be  annexed  by  the  usage  of  trade. 

(4)  An  express  warranty  or  condition  does  not  negative  a  warranty 
or  condition  implied  by  this  Act  unless  inconsistent  therewith. 

Sect.  15.  —  (1)  A  contract  of  sale  is  a  contract  for  sale  by  sample 
where  there  is  a  term  in  the  contract,  express  or  implied,  to  that 
effect. 

(2)  111  the  case  of  a  contract  for  sale  by  sample  — 

(a)  There  is  an  implied  condition  that  the  bulk  shall  correspond 
with  the  sample  in  quality: 
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(b)  There  is  an  implied  condition  that  the  buyer  shall  have  a  reason- 
able opportunity  of  comparing  the  bulk  with  the  sample : 

(c)  There  is  an  implied  condition  that  the  goods  shall  be  free  from 
any  defect,  rendering  them  unmerchantable,  which  would  not  be 
apparent  on  reasonable  examination  of  the  sample: 

Though  the  action  in  Jones  v.  Just  was  brought  by  the  purchaser, 
who  had  realised  the  goods  for  what  they  were  worth,  and  it  was  im- 
material for  the  purposes  of  the  judgment  whether  the  so-called  implied 
warranty  was  in  the  nature  of  an  essential  condition  or  was  merely 
collateral ;  it  may  be  inferred  that  the  Court  would,  if  necessary,  have 
held  it  to  be  an  essential  condition,  and  that  the  purchaser  might,  on 
inspection,  have  rejected  the  goods.  This  remark  applies  to  most  of 
the  cases  of  this  class.     See  note  on  preceding  rule,  at  p.  459,  aiite. 

In  Mody  v.  Gregson  (Ex.  Ch.  1868),  L.  K.  4  Ex.  49,  38  L.  J.  Ex.  12, 
19  L.  T.  458,  17  W.  R.  176,  the  action  was  brought  upon  an  implied 
warranty.  The  sale  was,  by  sample,  of  ^* grey  shirtings";  but  both 
sample  and  bulk  were  subject  to  a  latent  defect  rendering  the  goods 
unmerchantable.  This  was  the  admixture  by  the  sellers,  themselves 
the  manufacturers,  of  fifteen  per  cent  of  china  clay.  The  purchaser 
was  held  entitled  to  recover  upon  an  implied  warranty  of  merchantable 
quality.  On  the  same  principle  was  decided  the  Scotch  case  of  Macfar- 
lane  v.  Taylor  (1868),  L.  E.  1  Sc.  App.  245,  2  Paterson  Sc.  App. 
1541  (coloured  whisky  for  the  African  trade). 

The  same  principle  was  applied  by  the  House  of  Lords  in  Drummond 
V.  Van  Ingen  (1887),  12  App.  Cas.  284,  m  L.  J.  Q.  B.  663,  57  L.  T.  1, 
36  W.  R.  20,  where  manufacturers  of  worsted  cloth  agreed  to  supply 
merchants  in  the  trade  with  mixed  worsted  coatings  in  quality  and 
weight  equal  to  sample.  The  question  arbse  in  an  action  by  the  manu- 
facturers against  the  merchants  upon  a  counterclaim  by  the  latter  for 
breach  of  warranty.  The  complaint  was  in  effect  that  by  a  defect 
latent  both  in  the  sample  and  bulk,  and  only  discoverable  when  the 
cloth  was  made  up  into  coats,  &c.,  the  goods  were  unmerchantable. 
The  fact  was  that  the  cloth,  when  made  up  in  the  ordinary  way,  gave 
way  at  the  seams ;  and  consequently  many  purchasers  (such  as  clothiers 
and  tailors)  had  returned  these  goods  upon  the  merchants  as  useless  for 
the  purposes  of  the  tailoring  trade.  It  had  been  found  as  a  fact  that 
the  defect  was  not  discoverable  upon  such  inspection  as  was  ordinary 
and  usual  upon  sales  of  goods  of  this  description.  It  was  held  that 
there  was  under  the  circumstances  an  implied  warranty  of  merchant- 
able quality;  and  that  such  implied  warranty  was  not  excluded  by  the 
circumstance  of  a  sample  being  shown,  as  the  defect  was  not  discover- 
able by  the  use  of  ordinary  skill  and  care  in  the  examination  of  the 
sample. 
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Where  a  sample  is  exhibited  at  the  time  of  the  sale,  but  there  is  a 
written  contract  describing  the  goods,  and  sajing  nothing  about  the 
sample^  it  is  not  a  sale  by  sample ;  nor  can  an  agreement  that  the  goods 
shall  correspond  to  the  sample  be  incorporated  into  the  contract.  The 
only  implied  condition,  where  there  is  no  opportunity  of  prerious  in- 
spection, is  that  the  goods  shall  be  merchantable  goods  of  the  descrip- 
tion mentioned  in  the  contract.  But  if  a  sample  has  been  exhibited 
fraudulently  to  deceive  purchasers,  the  purchasers  may  hare  an  action 
or  counterclaim  for  deceitful  representation.  Gardiner  v.  Oray  (1815), 
4  Camp.  144,  16  R.  R.  764;  Me//er  v.  EveHh  (1814),  4  Camp.  22, 
15  R.  R.  722. 

Several  of  the  cases  of  sales  by  sample  have  been  referred  to  under  the 
previous  rule  (see  pp.  440,  et  seq.,  ante).  An  important  case  as  to  the  time 
when  the  inspection  ought  to  take  place  so  that  the  purchaser  is  bound 
to  decide  upon  acceptance  or  rejection  is  Perkins  v.  Bell  (C.  A.)  1893, 
1  Q.  B.  193,  62  L.  J.  Q.  B.  91,  67  L.  T.  792,  41  W.  R.  195.  The 
plain ti£E  sold  barley  to  the  defendant  by  sample,  to  be  delivered  at  T. 
railway  station,  which  was  near  the  plaintiffs  farm.  On  the  same  day 
the  defendant  re-sold  the  barley  to  a  brewer.  Afterwards  the  plaintiff 
discovered  that  his  servants  had  by  mistake  mixed  some  inferior  barley 
with  the  barley  sold  to  the  defendant,  and  gave  the  defendant  notice  of 
the  mistake,  offering  to  make  good  any  deficiency  of  quality.  Ho  duly 
delivered  the  barley  at  T.  station,  and  while  it  was  there  the  station 
master,  at  the  defendant's  request,  took  a  bulk  sample  of  the  barley 
and  sent  it  to  the  defendant.  The  defendant  having  received  the  bulk 
sample,  directed  the  station  master  to  send  on  the  barley  to  the  brewer 
who  had  purchased  it ;  but  he  rejected  it  as  not  being  according  to  the 
sample.  The  defendant  then  himself  claimed  to  be  entitled  to  reject 
the  barley.  Lawrence,  J.,  had  dismissed  the  plaintiff's  action,  being 
of  opinion  that  the  defendant  had  never  accepted  the  barley.  On  appeal, 
the  Court  allowed  the  appeal  and  ordered  that  judgment  should  be  en- 
tered for  the  plaintiff.  They  held  that  there  was  nothing  in  the  con- 
tract or  in  the  circumstances  to  rebut  the  presumption  that  the  place 
of  delivery  was  to  be  the  place  of  inspection;  and  that  as  the  defendant 
had  inspected  a  sample  at  such  place  of  delivery,  and  ordered  the  barley 
to  be  sent  on  to  the  sub-purchaser,  he  must  be  considered  to  have 
accepted  the  barley,  and  could  not  afterwards  reject  it. 

The  proviso  in  the  last  clause  of  sect.  14,  sub-sect.  (1),  of  the  Act  is 
illustrated  by  Chanter  v.  Hopkins  (1838),  4  M.  &  W.  399,  and  Ollivant 
V-  Bayley  (1843),  5  Q.  B.  288,  13  L.  J.  Q.  B.  34,  7  Jur.  1130. 

The  3rd  sub-section  as  to  an  implied  warranty  being  annexed  by  the 
usage  of  trade  is  illustrated  by  Jones  v.  Bowden  (1813),  4  Taunt.  847, 
14  R.  R.  683,  where  it  was  shown  to  be  the  usage  of  trade  in  the  sale 
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of  drugs,  if  they  are  sea-damaged,  to  state  the  fact  in  the  brokers'  cata- 
logue, and  the  omission  of  this  in  a  sale  by  auction  of  pimento  was 
held,  in  effect,  to  be  a  warranty  that  it  was  not  sea-damaged. 

The  4th  sub-section  that  an  express  warranty  does  not  negative  a 
warranty  implied  by  the  Act,  unless  inconsistent  therewith,  is  illustrated 
by  Bigge  v.  Parkinson  (Ex.  Ch.  1863),  31  L.  J.  Ex.  301,  fully  cited 
on  p.  490,  post. 

By  an  English  decision  before  the  Act  of  1893,  Johnson  v.  Haylton 
(C.  A.  1881),  7  Q.  B.  I).  438,  50  L.  J.  Q.  B.  753,  45  L.  T.  374,  it  was 
held.  Lord  Bbamwbll  dissenting,  that  in  the  sale  of  goods  by  a  manu* 
facturer  (not  being  otherwise  a  dealer  in  goods  of  that  class),  there  was 
an  implied  warranty  that  the  goods  were  of  the  seller's  own  manufac- 
ture. There  is  no  express  enactment  to  this  effect  in  the  Act  of  1893, 
and  any  such  warranty  appears  to  be  excluded  by  the  primary  enact- 
ment in  sect.  14.  No  such  warranty  has  been  admitted  by  the  Scotch 
Courts.  See  West  Stockton  Iron  Co.  (3  July,  1880),  7  Rettie,  1055; 
Johnson  v.  Nicoll  (26  Jan.  1881),  8  Rettie,  437.  Chalmers  (Sale  of 
Goods  Act,  1893)  mentions  that  a  provision  to  give  effect  to  such  a 
warranty  was  cut  out  of  the  bill  by  the  Lords'  Select  Committee;  and  ob- 
serves that  this  was,  perhaps,  on  the  ground  that  the  Merchandise  Marks 
Act,  1887  (50  &  51  Vict.  c.  28),  gave  sufficient  protection  to  purchasers. 


No.  25.— RANDALL  v.   NEWSON. 
(c.  A.  1877.) 

RULE. 

Where  goods  are  sold  for  a  specific  purpose  in  such  cir- 
cumstances that  the  buyer  relies  upon  the  seller's  skill  and 
judgment  in  order  that  they  should  answer  the  purpose, 
there  is  an  implied  warranty  that  the  goods  supplied  are 
reasonably  fit  for  the  purpose. 

Bandall  v.  ITewson. 

2  Q.  B.  D.  102-112  (8.  c.  46  L.  J.  Q.  B.  259;  36  L.  T.  164;  25  W.  R.  313). 

[102]  Sale  of  Chattel  for  Specific  Purpose.  —  Warranty  by  Vendor  of  Fit- 
ness for  Purpose.  —  No  Exemption  as  to   Latent  Defect.  —  Measure  of 

Damages. 

On  the  sale  of  an  article  for  a  specific  purpose  there  is  a  warranty  by  the 
vendor  that  it  is  reasonably  fit  for  the  purpose,  and  there  is  no  exception  as 
to  latent  undiscoverable  defects. 
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The  limitation  as  to  latent  defects  introduced  by  ReadheadY,  Midland  Ry. 
Co.  (L.  R.  4  Q.  B.  379)  do^  not  apply  to  the  sale  of  a  chattel. 

The  plaintiff  ordered  and  bought  of  the  defendant,  a  coachbuilder,  a  pole 
for  the  plaintiff's  carriage.  The  pole  broke  in  use  and  the  horses  became 
frightened  and  were  injured.  In  an  action  for  the  damage,  the  jury  found 
that  the  pole  was  not  reasonably  fit  for  the  carriage,  but  that  the  defendant 
had  been  guilty  of  no  negligence :  — 

Held^  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  pole,  and 
also  for  damage  to  the  horses,  if  the  jury,  on  a  second  trial,  should  be  of 
opinion  that  the  injury  to  the  horses  was  the  natural  consequence  of  the  defect 
in  the  pole. 

Statement  of  claim,  that  plaintiff  bought  of  defendant,  a  car- 
riage manufacturer,  a  phaeton  for  two  horses,  the  pole  made  and 
supplied  for  which  was  so  carelessly  and  negligently  made,  and 
of  such  bad  and  improper  wood,  that  while  the  plaintiff  was  driv- 
ing the  phaeton  the  pole  broke  and  caused  the  horses  to  run  away, 
and  the  horses  were  damaged. 

Defence,  denying  that  the  pole  was  carelessly  or  negligently 
made,  or  of  bad  or  improper  wood;  and  not  admitting  that  the 
pole  broke  by  reason  of  any  defect  in  the  wood,  or  that  the  defend- 
ant sold  the  phaeton  under  such  circumstances  as  to  render  him 
liable  for  the  consequences  of  a  latent  defect.     Issue  joined. 

At  the  trial  before  Archibald,  J.,  at  the  Middlesex  Hilary  Sit- 
tings, 1876,  it  appeared  that  the  plaintiff  bought  of  the 
defendant,  *  who  was  a  carriage  builder,  a  phaeton,   in  [*  103] 
August,    1874;   it  was   only  fitted   with   shafts  for  one 
horse,  and  the  plaintiff  gave  orders  to  the  defendant  for  a  pole 
and  splinter-bar  to  be  made  and  fitted  to  it. 

The  phaeton  was  sent  home  with  the  pole  and  splinter-bar,  and 
while  the  plaintiff  was  driving  it  with  two  horses  in  October, 
1875,  the  horses  swerved  and  the  pole  broke  short  off  at  the  car- 
riage. The  horses  in  consequence  became  restive  and  were  much 
damaged. 

There  was  much  contradictory  evidence  as  to  the  cause  of  the 
breaking  of  the  pole,  the  plaintiff's  witnesses  saying  it  was  of  bad 
wood,  while  the  defendant's  stated  that  the  wood  was  perfectly 
good  The  value  of  a  new  pole  was  agreed  at  £3,  and  the  plain- 
tiff gave  evidence  that  his  horses  were  damaged  to  between  £130 
and  £140.  The  learned  Judge  expressed  it  as  his  opinion,  that  if 
there  were  no  negligence  on  the  part  of  the  defendant  in  making 
the  pole,  or  in  the  selection  of  the  materials,  the  plaintiff  could 
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not  recover  more  than  the  £3 ;  and  he  left  to  the  jury  two  ques- 
tions :  1.  Was  the  pole  reasonably  fit  and  proper  for  the  carriage  ? 
2.  Was  the  defendant  guilty  of  any  negligence?  And  he  asked 
the  jury  also  to  assess  the  consequential  damages,  in  case  they 
should  become  material.  The  learned  Judge  was  obliged  to  leave 
the  Court,  to  attend  a  meeting  of  the  Judges,  before  the  jury  had 
returned  their  verdict. 

The  jury  answered  both  questions  in  the  negative,  and  as  to  the 
damages,  said  they  understood  from  the  Judge  that  £3  was  all 
they  could  find. 

On  these  findings,  the  verdict  and  judgment  were  entered  for 
the  plaintiflF  for  £3,  with  leave  to  move  to  enter  judgment  for  the 
defendant 

The  defendant  gave  notice  of  motion  accordingly;  and  the 
plaintiff  obtained  an  order  for  a  new  trial  on  the  ground  of  mis* 
direction  by  the  learned  Judge  as  to  the  measure  of  damages. 

1876,  Feb.  19.  Sills  (Cave,  Q.  C,  with  him),  for  the  defend- 
ant    Gates,  Q.  C. ,  and  Edward  Pollock,  for  the  plaintifiF. 

The  Court  (Blackburn  and  Lush,  JJ.)  ordered  judg- 
[*  104]  ment  to  be  *  entered  for  the  defendant,  on  the  ground  that 
the  answers  of  the  jury  amounted  to  a  finding  of  a  latent 
defect  in  the  wood  of  the  pole,  which  no  care  nor  skill  could  dis- 
cover, and  that  the  principle  of  the  decision  in  Seadhead  v.  Mid- 
land  Ry,  Co. ,  L  R  4  Q.  B.  379,  extended  to  the  sale  of  an  article 
for  a  specific  purpose. 

The  plaintiff  appealed. 

Nov.  17.  Gates,  Q.  C,  and  R  V.  Williams  (Edward  Pollock, 
with  him),  for  the  plaintiff,  contended  that  the  decision  in  Read- 
head  V.  Midland  Ry.  Co, ,  did  not  extend  to  the  sale  of  a  chattel 
for  a  specific  purpose,  and  that  the  language  of  the  Judges  ex- 
pressly confined  the  decision  to  the  case  then  before  the  Court 
They  cited  several  of  the  cases  which  are  reviewed  in  the  judg- 
ment of  the  Court ;  they  also  referred  to  the  French  Code  Civil, 
§  1641,  and  the  Code  of  New  York,  §  884;  and  to  SuUon  v. 
Temple,  12  M.  &  W.  52,  and  Mody  v.  Gregson,  L  R  4  Ex.  49. 
And  as  to  the  damages,  they  cited  Smith  v.  Ghreeny  1  C.  P.  D.  92 
(p.  566,  post),  and  contended  that  the  new  trial  ought  to  be  confined 
to  the  question  of  damages. 

Nov.  18.  Cave,  Q.  C,  and  Sills,  for  the  defendant,  contended 
that  the  general  rule  as  to  warranty  on  the  sale  of  a  chattel  for  a 
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specific  purpose  had  been  modified  by  the  decision  in  Readhead  v. 
Midland  By.  Co.,  and  that  this  was  still  further  shown  by  Francis 
V.  Cockrell,  L.  R  5  Q.  B.  501,  503,  particularly  by  the  judgment 
of  Kelly,  C.  B.  In  addition  to  the  cases  noticed  by  the  Court 
they  cited  Blustt  v.  Osborne,  1  Stark.  384.  As  to  the  damages, 
they  admitted  that  the  plaintiff,  if  entitled  to  recover  at  all,  was 
entitled  to  larger  damages  than  the  £3,  on  the  principle  of  Eanr- 
dall  V.  Raper,  E.  B.  &  R  84,  27  L.  J.  Q.  B.  266 ;  but  they  con- 
tended that  there  ought  to  be  a  new  trial  generally,  and  not 
confined  to  the  damages  only. 

Gates,  Q.  C,  in  reply,  referred  to  Benjamin  on  Sale,  2nd  ed, 
p.  543,  as  showing  that  the  profession  did  not  consider  the  deci- 
sion in  Readhead  v.  Midland  Ry.  Co. ,  to  have  altered  the  law  of 
warranty  on  the  sale  of  a  chattel  for  a  specific  purpose. 

Cur.  adv.  vult. 

•  1877,  Jan.  22.     The  judgment  of  the  Court  (Kelly,   [»  105] 

C.  B.,  Mellish,  L.  J.,  and  Brett  and  Amphlbtt,  JJ.A.) 
was  delivered  by 

Brett,  J.  A.  —  This  case  was  tried  upon  the  footing  that  it 
was  an  action  brought  against  the  defendant,  a  coachbuilder,  to 
recover  damages  in  respect  of  injuries  to  the  plaintiff's  horses  and 
carriage,  by  reason  of  the  defendant  having  supplied  to  the  plain- 
tiff a  defective  carriage  pole.  The  jury  found  that  the  pole  was 
not  reasonably  fit  and  proper  for  the  use  of  the  carriage ;  but  that 
there  was  no  negligence  on  the  part  of  the  defendant  (including, 
of  course,  his  servants  or  agents)  in  supplying  the  pole.  The 
price  of  a  new  pole  was  £3.  The  damage  done  to  the  horses  and 
carriage  was  much  more.  But  the  only  damages  found  by  the 
jury  were  £3.  Upon  these  findings  the  Court  of  Queen's  Bench, 
applying  to  this  contract  the  principle  laid  down  in  Readhead  v. 
Midland  Ry.  Co.,  L.  R  2  Q.  B.  412,  in  error  4  Q.  B.  379,  gave 
judgment  for  the  defendant  No  dispute  was  made  at  the  trial, 
or  in  argument,  as  to  the  nature  of  the  order  given  and  accepted ; 
the  questions  argued  were  whether  the  defendant  was  liable  at  all, 
and  what  was  the  extent  of  damages  to  which  he  might  be  sub- 
jected, if  he  was  liable  at  all.  Now  as  to  these  questions,  it  is  to 
be  taken,  although  nothing  specific  seems  to  have  been  said,  that 
the  order  given  and  accepted  was  not  merely  for  a  pole  in  geneml, 
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but  for  the  supply  of  a  pole  for  the  plaintifif 's  carriage ;  and  that 
the  contract  therefore  was  for  the  purchase  and  sale,  or  supply,  of 
an  article  for  a  specific  purpose.  In  other  words,  the  subject- 
matter  of  the  contract  was  not  merely  a  pole,  but  a  pole  for  the 
purchaser's  carriage;  or,  to  state  the  proposition  in  an  equiva- 
lent form,  the  thing,  which  would,  if  the  contract  were  formally 
drawn  up,  be  described  in  it  as  the  subject-matter  of  it,  would 
not  be  merely  a  pole  generally,  but  a  pole  to  be  purchased  for  a 
specific  purpose,  namely,  to  be  used  in  the  plaintiff's  carriage. 
The  question  is,  what,  in  such  a  contract,  is  the  implied  under- 
taking of  the  seller  as  to  the  eflBciency  of  the  pole  ?  Is  it  an  abso- 
lute warranty  that  the  pole  shall  be  reasonably  fit  for  the  purpose, 
or  is  it  only  partially  to  that  effect,  limited  to  defects  which 
might  be  discovered  by  care  and  skill? 

In  order  to  decide  this  question  it  seems  advisable  to 
[*  106]  ascertain  *  the  primarj'  or  governing  principle  on  which 
the  earlier  cases  were  decided,  and  to  see  whether  the 
principle  on  which  they  were  decided  ought  to  be  modified  by  the 
decision  in  Readhead  v.  Midlarid  Ry,  Co,     The  earliest  case  seems 
to  be  Parkinson  v.  Lee,  2  East,  314,  in  1802.     It  is  suflBcient  to 
say  of  it  that,  either  it  does  not  determine  the  extent  of  a  seller's 
liability  on  the  contract,  or  it  has  been  overruled.     Neither  can 
the  case  of  Fisher  v.  Sarmida,  1  Camp.  190,  in  1808,  be  said  to 
decide  anything.     The  first  cases  of  importance  are  Gardiner  v. 
Gray,  4  Camp.  144,  and  Laing  v.  Fidgeon,  6  Taunt  108,  in  1815. 
In  Gardiner  v.  Gray,  the  contract  was  for  the  purchase  and  sale 
of  "  waste  silk. '     The  silk  was  imported,  and  the  bulk  had  not 
been  seen  either  by  the  defendant,  the  seller,  or  the  plaintiff,  the 
buyer.     Lord  Ellenborough  said :  "  I  am  of  opinion,  that,  under 
such  circumstances  "  (t.  e. ,  a  sale  of  silk  as  waste  silk)  "  the  pur- 
chaser has  a  right  to  expect  a  saleable  article,  answering  the  de- 
scription in  the  contract.     Without  any  particular  warranty,  this 
is  an  implied  term  in  every  such  contract "     The  contract  vras 
for  the  purchase  and  sale  of  a  commodity  described  generally,  not 
described  to  be  ordered  or  supplied  for  a  particular  purpose.      The 
description  of  it  was  that  it  was  waste  silk.     From  that   it   is 
implied  that  it  is,  or  in  other  words  it  is  assumed  that  it  might 
be,  specifically  described  as  saleable  waste  silk.      The  decision, 
therefore,    is    that   the    commodity    offered   and  delivered    must 
answer  the  description  of  it   and  be  saleable  waste  silk.       The 
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principle  is  that  the  commodity  oflfered  must  answer  the  descrip- 
tion of  it  in  the  contract  Laing  v.  Fidgeon  is  to  the  same  effect 
In  Gray  v.  Cox,  4  B.  &  C.  108,  115,  in  1825,  the  case  was  decided 
on  a  variance ;  but  Abbott,  Ch.  J. ,  stated  that  he  was  of  opinion, 
"  that  if  a  person  sold  a  commodity  for  a  particular  purpose,  he 
must  be  understood  to  warrant  it  reasonably  fit  and  proper  for 
such  purpose.  *  The  commodity  ordered  was  copper  for  sheathing 
the  ship  Coventry.  It  was  proved  that  no  defect  could  be  dis- 
covered by  inspection  of  the  article,  and  it  Was  admitted  that  the 
defendants  were  ignorant  of  the  defective  quality  of  the 
copper.  It  is  obvious  that  Lord  *  Tenterden  did  not  [*  1 07] 
consider  the  seller  relieved  by  reason  of  the  defect  being 
latent 

This  ruling  of  Lord  Tenterden  was  adopted  in  the  decision  of 
Jones  V.  Bright,  5  Bing.  533,  540,  in  1829.  The  contract  was  for 
copper  sheathing  for  a  ship.  The  question  proposed  by  Ludlow, 
Serjt,  in  argument  was,  "  whether  the  law  will,  according  to  the 
dictum  of  Lord  Tenterden,  in  Gray  v.  Cox,  4  B.  &  C.  at  p.  115, 
lay  upon  the  seller  or  manufacturer  an  obligation  to  warrant  in  all 
cases  that  the  article  which  he  sells  shall  be  reasonably  fit  and 
proper  for  the  purpose  for  which  it  is  intended,  and  render  him 
responsible  for  all  the  consequences  which  may  result,  if  it  shall 
be  found  not  to  answer  the  purpose  for  which  it  was  designed, 
and  that,  on  account  of  some  latent  defect  of  which  he  was  igno- 
rant, and  which  shall  not  be  proved  to  have  arisen  from  any  want 
of  skill  on  his  part,  or  the  use  of  improper  materials,  or  any  acci- 
dent against  which  human  prudence  might  have  been  capable  of 
guarding  him. "  Here,  therefore,  the  whole  proposition,  with  and 
without  limitations,  was  plainly  laid  before  the  Judges  for  their 
consideration. 

The  answer  given  by  Best,  Ch.  J. ,  was :  "  I  wish  to  put  the 
case  on  a  broad  principle.  If  a  man  sells  an  article  he  thereby 
warrants  that  it  is  merchantable,  —  that  it  is  fit  for  some  purpose. 
If  he  sells  it  for  that  particular  purpose,  he  thereby  warrants  it  fit 
for  that  purpose.  .  .  .  Whether  or  not  an  article  has  been  sold 
for  a  particular  purpose  is,  indeed,  a  question  of  fact ;  but  if  sold 
for  such  purpose,  the  sale  is  an  undertaking  that  it  is  fit  .  .  . 
The  law  then  resolves  itself  into  this,  —  that  if  a  man  sells  gener- 
ally, he  undertakes  that  the  article  sold  is  fit  for  some  purpose ;  if 
he  sells  it  for  a  particular  purpose,  he  undertakes  that  it  shall  be 
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fit  for  that  particular  purpose. "  Nothing  can  be  more  clear  than 
that  the  rule  is  advisedly  enunciated  as  a  warranty  without  limi- 
tation. Brown  v.  Edgington,  2  M.  &  G.  279,  is  to  the  same 
effect. 

In  Wider  v.  ScUlizsd,  17  C.  B.  619,  622,  25  L  J.  C.  P.  89, 
the  contract  was  for  **  Calcutta  linseed. "  Jervis,  Ch.  J. ,  told  the 
jury  that  the  question  for  them  to  consider  was,  **  whether  there 
was  such  an  admixture  of  foreign  substances  in  it  as  to  alter  the 
distinctive  character  of  the  article,  and  prevent  it  from  answer- 
ing the  description  of  it  in  the  contract"  Cresswell, 
[*  108]  *  J.,  said,  "  They  were  to  say  whether  the  article  delivered 
reasonably  answered  the  description  of  Calcutta  linseed. " 
Crowder,  J.,  said,  "The  jury  in  effect  found  that  the  article 
ddivered  did  not  reasonably  answer  the  description  in  the  con- 
tract "  WiLLES,  J. ,  said,  "  The  purchaser  had  a  right  to  expect, 
not  a  perfect  article,  but  an  article  which  would  be  saleable  in 
the  market  as  Calcutta  linseed.  If  he  got  an  article  so  adulter- 
ated as  not  reasonably  to  answer  that  description,  he  did  not  get 
what  he  bargained  for.  *  In  this  case  it  is  to  be  observed  that  all 
the  Judges  adopted  the  form  of  stating  the  principle  which  was 
used  by  Lord  Ellenborough  in  Gardiner  v.  Gray^  4  Camp.  144 
In  Niehol  v.  GodU,  10  Ex.  191,  23  L.  J.  Ex.  314,  the  contract 
was  for  *  foreign  refined  rape  oil,  warranted  only  equal  to  sam- 
ples."  The  oil  offered  was  equal  to  samples,  but  both  samples 
and  oil  were  adulterated.  Parke,  B.,  told  the  jury  "that  the 
statement  in  the  sold-note  as  to  the  samples  related  to  the  quality 
only  of  the  article,  and  that  according  to  the  contract  the  defend- 
ant was  entitled  to  have  rape  oil  delivered  to  him.*  Platt,  B-, 
in  banc,  said :  **  I  understand  that  the  oil  to  be  delivered  was  to 
be  equal  to  the  samples  in  quality.  But  the  defendant  did  not 
refuse  to  accept  the  oil  tendered  to  him  on  the  ground  that  it  did 
not  equal  the  samples,  but  on  account  of  its  not  being  foreign 
refined  rape  oil  at  all.  And  the  learned  Judge  told  the  jury  that 
if  they  should  think  that  was  so,  the  defendant  was  not  bound  to 
accept  it  That  direction  was  perfectly  correct  If  the  jury  had 
found  that  the  article  which  the  plaintiff  tendered  was  known  in 
the  market  under  the  name  and  description  of  foreign  refined  rape 
oil,  the  plaintiff  would  have  been  entitled  to  succeed;  but  the 
question  was  put  to  the  jury,  and  they  were  of  opinion  that  it 
was  not  known  as  such."     And  Parke,  B.,  said  "the  evidence 
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went  to  show  that  the  oil  offered  did  not  answer  the  description 
of  the  article  sold. " 

This  form  of  stating  the  rule  was  distinctly  adopted  in  Josling 
V.  Kingsford,  13  C.  B.  (N.  S.)  447,  32  L.  J.  C.  P.  94,  by  Erle, 
Ch.  J.,  and  Willes,  J.  Eble,  Ch.  J.,  told  the  jury  "  that  the 
defendant  could  only  perform  his  part  of  the  contract  by  deliver- 
ing that  which  in  commercial  language  might  properly  be  said  to 
come  under  the  denomination  of  oxalic  acid;  and  that  if  they 
should  be  of  opinion  that  the  article  delivered  by  the 
defendant  *  as  oxalic  acid  did  not  properly  fulfil  that  [*  109] 
description  they  should  find  for  the  plaintiff. " 

I  have  cited  these  cases,  and  the  principles  laid  down  in  them, 
in  order  clearly  to  ascertain  what  is  the  primary  or  ultimate  rule 
from  which  the  rules  which  have  been  applied  to  contracts  of  pur- 
chase and  sale  of  somewhat  different  kinds  have  been  deduced. 
Those  different  rules,  as  applied  to  such  different  contracts,  are 
carefully  enumerated  and  recognised  in  Jones  v.  Just,  L.  R  3  Q. 
B.  197-  In  some  contracts  the  undertaking  of  the  seller  is  said 
to  be  only  that  the  article  shall  be  merchantable ;  in  others,  that 
it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied.  In  all,  it  seems  to  us,  it  is  either  assumed  or  expressly 
stated,  that  the  fundamental  undertaking  is,  that  the  article  offered 
or  delivered  shall  answer  the  description  of  it  contained  in  the 
contract  That  rule  comprises  all  the  others;  they  are  adapta- 
tions of  it  to  particular  kinds  of  contracts  of  purchase  and  sale. 
You  must,  therefore,  first  determine  from  the  words  used,  or  the 
circumstances,  what,  in  or  according  to  the  contract,  is  the  real 
mercantile  or  business  description  of  the  thing  which  is  the  sub- 
ject-matter of  the  bargain  of  purchase  or  sale,  or,  in  other  words, 
the  contract.  If  that  subject-matter  be  merely  the  commercial 
article  or  commodity,  the  undertaking  is,  that  the  thing  offered  or 
delivered  shall  answer  that  description,  that  is  to  say,  shall  be 
that  article  or  commodity,  saleable  or  merchantable.  If  the  sub- 
ject-matter be  an  article  or  commodity  to  be  used  for  a  particular 
purpose,  the  thing  offered  or  delivered  must  answer  that  descrip- 
tion, that  is  to  say,  it  must  be  that  article  or  commodity,  and 
reasonably  fit  for  the  particular  purpose.  The  governing  principle, 
therefore,  is  that  the  thing  offered  and  delivered  under  a  contract 
of  purchase  and  sale  must  answer  the  description  of  it  which  is 
contained  in  words  in  the  contract,  or  which  would  be  so  con- 
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tained  if  the  contract  were  accurately  drawn  out  And  if  that  be 
the  governing  principle,  there  is  no  place  in  it  for  the  suggested 
limitation.  If  the  article  or  commodity  offered  or  delivered  does 
not  in  fact  answer  the  description  of  it  in  the  contract,  it  does 
not  do  so  more  or  less  because  the  defect  in  it  is  patent,  or  latent, 
or  discoverable.  And  accordingly  there  is  no  suggestion 
[*  110]  of  any  such  limitation  in  any  of  *  the  judgments  in  cases 
relating  to  contracts  of  purchase  and  sale.  Unless,  there- 
fore, there  is  some  binding  authority  to  the  contrary,  we  ought 
not  now  to  introduce  by  implication  a  limitation  into  contracts  of 
purchase  and  sale  which  has  never  been  introduced  before. 

It  is  said  that  the  case  of  Readhead  v.  Midland  By.  Co, ,  L.  R 
4  Q.  B.  379,  386,  in  error  is  such  a  binding  authority.  But  in 
answer  to  the  cases  cited  of  the  implied  undertaking  in  contracts 
of  purchase  and  sale,  Montague  Smith,  J.,  says:  ''The  counsel 
for  the  plaintiff  referred  to  some  of  the  cases  in  which  it  had  been 
held  that  in  contracts  for  the  supply  of  goods  for  a  particular  pur- 
pose, there  is  an  implied  warranty  that  the  goods  supplied  shall  be 
reasonably  fit  for  that  purpose.  .  .  .  But  the  agreement  to  sell 
and  supply  for  a  price  which  may  be  assumed  to  represent  their 
value  is  a  contract  of  a  different  nature  from  a  contract  to  carry, 
and  has  essentially  different  incidents  attaching  to  it "  It  is  true 
that  the  learned  Judge  afterwards  says :  "  Even  in  the  cases  of 
contracts  to  supply  goods  it  may  be  a  question,  on  which  it  is  not 
now  necessary  to  express  an  opinion,  how  far  and  to  what  extent 
the  vendor  would  be  liable  to  the  vendee  in  the  case  of  a  latent 
defect  of  the  kind  existing  in  the  present  case  which  no  skill  or 
care  could  prevent  or  detect "  But  it  seems  impossible  logically 
to  hold  that  a  case,  —  in  which  the  Court  declined  to  follow  the 
decisions  on  contracts  of  purchase  and  sale,  on  the  ground  that 
those  contracts  are  of  a  different  nature  and  have  essentially  dif- 
ferent incidents  from  the  contract  to  carry,  which  was  in  discus- 
sion in  that  case,  —  can  be  fairly  binding  on  this  Court,  so  as  to 
oblige  it  to  introduce  a  particular  limitation  into  a  contract  of 
purchase  and  sale,  because,  in  that  case,  it  was  introduced  into  a 
contract  to  carry  passengers. 

The  case  of  Francis  v.  Cockrell,  L.  R  5  Q.  B.  501,  503,  is 
based  upon  Readhead  v.  Midland  Ry.  Co,,  and  is  therefore  of 
itself  no  more  a  binding  authority  on  us  in  this  case  than  the 
other.     It  is  true,  however,  that  the  Lord  Chief  Babon,  going 
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further  than  the  doubt  expressed  by  Montague  Smith,  J.,  does 
recognise  the  limitation  as  applicable  to  contracts  of  purchase  and 
sale  (L.  E.  4  Q.  B.  at  p.  503).  But  the  statement  of  the 
learned  Judge  was  not  necessary,  and  therefore  *is  not  [*111] 
binding,  though  of  course  inviting  a  careful  consideration 
of  the  older  cases.  After  such  consideration,  for  the  reasons  before 
given,  we  are  of  opinion  that  the  undertaking  of  the  present  de- 
fendant was  not  restricted  by  the  limitations  applied  to  the  con- 
tract of  carriage  in  Beadhead  v.  Midland  Ry.  Co. ,  L.  R.  4  Q.  B. 
379,  and  that  so  long  as  the  verdict  in  this  case  stands  it  imposes 
a  liability  on  the  defendant  We  are,  therefore,  of  opinion  that 
the  judgment  of  the  Court  of  Queen's  Bench  directing  the  judg- 
ment to  be  entered  for  the  defendant  was  wrong. 

In  the  Court  of  Queen's  Bench  a  cross  rule  had  been  obtained 
on  behalf  of  the  plaintiff  for  a  new  trial,  on  the  ground  of  mis- 
direction as  to  the  measure  of  damages.  In  consequence  of  the 
decision  that  the  defendant  was  not  liable  at  all,  it  became  use- 
less to  argue  the  point.  But  Mr.  Gates  has  renewed  it  before  us, 
and  has  asked  for  a  new  trial  on  the  ground  of  such  misdirection, 
desiring  to  have  such  new  trial  confined  to  the  question  of  damage 
only.  We  think  that  a  question  should  have  been  left  to  the  jury 
similar  to  that  which  was  left  in  Smith  v.  Green,  1  C.  P.  D.  92, 
namely,  whether  the  injury  to  the  horses  was  or  was  not  a  natural 
consequence  of  the  defect  in  the  pole.  There  has  been  a  miscar- 
riage in  this  respect  at  all  events.  We  are  asked  to  confine  the 
new  trial  to  the  question  of  damages,  but  considering  that  the  real 
question  is  not  whether  the  pole  was  perfect,  but  only  whether  it 
was  reasonably  fit,  we  cannot  think  that  the  findings  of  the  jury 
as  to  the  questions  left  to  them  in  order  to  determine  the  liability 
of  the  defendant  are  so  satisfactory  as  to  authorise  us  to  confine 
the  question  to  be  raised  on  a  new  trial  to  the  damages  only.  We 
think  that  the  judgment  of  the  Court  of  Queen's  Bench  should  be 
reversed,  and  that  the  order  should  be  for  a  new  trial  generally,  if 
the  plaintiff  elects  to  have  a  new  trial  at  all.  If  he  does  not,  the 
veriiict  and  judgment  for  the  plaintiff  for  £3  will  stand. 

The  plaintiff  has  succeeded  on  the  appeal,  and  should  therefore 
have  the  costs  of  the  appeal. 

Kelly,  C.    B.,    in  assenting  to  the  judgment  of  the  Court, 
observed,    that,    if   the    language    imputed    to   him    in   Francis 
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[*  112]  V.  Cockrell,  *  L.  R.  5  Q.  B.  at  p.  503,  be  correctly  re- 
ported,  he  must  have  expressed  himself  inaccurately,  and 
he  had  no  intention  to  apply  the  doctrine  in  Beadkead^s  Case,  L 
R  4  Q.  B.  379,  to  a  contract  for  the  sale  and  purchase  of  an  article 
to  be  applied  to  a  specific  purpose.  Judgment  reversed, 

ENGLISH  NOTES. 

The  principle  is  embodied  in  the  first  sub-section  of  sect.  14  of  the 
Act  set  forth  on  p.  477,  ante. 

In  Bifff/e  v.  Parkinson  (Ex.  Ch.  1862),  7  H.  &  N.  955,  31  L.  J.  Ex. 
301,  8  Jur.  (N.  S.)  1014,  7  L.  T,  92,  10  W.  R.  349,  the  plaintiffs,  who 
were  shipowners  under  contract  to  transport  troops  to  the  East  Indies, 
had  contracted  with  the  defendants  for  provisions  known  to  be  in- 
tended for  the  voyage,  and  expressly  "  guaranteed  to  pass  the  survey  of 
the  East  India  Company's  officers.*'  The  action  was  brought  on  an 
implied  promise  that  the  provisions  shipped,  should,  when  shipped,  be 
reasonably  fit  for  the  purpose  of  being  consumed  on  the  voyage,  and 
the  declaration  alleged  that  the  provisions  shipped  were  in  fact  unfit 
for  the  purpose.  At  the  trial  the  Chief  Babon  had  ruled  that  there 
being  an  express  guarantee,  no  such  implied  promise  as  that  alleged 
could  be  imported  into  the  contract.  On  a  bill  of  exceptions,  it  was 
held  in  the  Exchequer  Chamber  that  this  direction  was  wrong.  Cock- 
burn,  Ch.  J.,  in  his  judgment,  with  which  the  rest  of  the  Court  con- 
curred, said  (31  L.  J.  Ex.  303):  ''Where  a  buyer  buys  a  specific 
article  the  rule  caveat  emptor  applies,  but  where  the  buyer  orders 
goods  to  be  supplied,  and  trusts  to  the  judgment  of  the  seller  to  select 
the  goods  which  shall  be  applicable  to  the  purpose  for  which  they  are 
intended,  which  is  known  to  both  the  parties,  though  there  is  no  ex- 
press stipulation  that  they  shall  be  fit  for  the  purpose,  there  is  an 
implied  warranty  that  they  are  fit  for  that  purpose.  There  is  no  rea- 
son why  such  a  warranty  should  not  be  implied  in  the  case  of  a  sale  of 
provisions.  Then  comes  the  question  whether  under  the  particular 
terms  of  this  contract  an  implied  warranty  is  excluded  by  the  express 
terms."  And  he  considered  that  under  the  terms  of  this  contract  and 
under  the  circumstances,  the  implied  warranty  was  not  excluded. 

On  a  similar  principle,  in  the  case  of  Beer  v.  Walker  (1877),  46 
L.  J.  C.  P.  677,  37  L.  T.  278,  25  W.  R.  880,  the  plaintiff,  a  whole- 
sale provision  dealer,  contracted  to  send  to  the  defendant,  a  retailer 
of  provisions  at  Brighton,  a  weekly  supply  of  "Ostend  rabbits." 
The  defendant  having  refused  to  pay  for  a  half  cask  of  rabbits  deliv- 
ered under  the  contract,  on  the  ground  that  when  the  cask  was  opened 
the  rabbits  were  found  unfit  for  food ;  the  Judge  of  the  County  Court 
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held  that  there  was  in  such  a  contract,  an  implied  warranty  that  the 
goods  should  he  merchantahle ;  hut  that  this  warranty  was  satisfied  if 
they  were  delivered  (as  in  fact  they  were)  in  good  order  and  condition 
to  the  railway  company  in  London.  The  Divisional  Court,  however, 
on  appeal,  gave  judgment  for  the  appellant  (the  defendant),  heing  of 
opinion  that  the  implied  warranty  extended  to  the  time  at  which,  in 
the  ordinary  course  of  transit,  the  rahhits  should  reach  the  defendant, 
and  not  only  to  that  time,  hut  that  it  continued  until  the  defendant 
should  have  a  reasonable  opportunity'  of  dealing  with  them  in  the  ordi- 
nary course  of  business. 

In  HeUhutt  v.  Hickson  (1872),  L.  R.  7  C.  P.  438,  41  L.  J.  C.  P.  228, 
27  L.  T.  336,  20  W.  R.  1035,  the  defendant  had  engaged  to  supply 
shoes  according  to  sample,  and  to  be  inspected  and  paid  for  by  the 
plaintiffs  before  shipment,  it  being  known  that  the  shoes  were  intended 
to  fulfil  a  contract  for  shoes  to  be  supplied  to  the  French  army.  The 
shoes  having  been  passed  on  the  plaintiffs'  inspection,  and  sent  to  the 
French  authorities,  were  rejected  by  them  on  the  ground  that  the  soJes 
of  a  great  number  contained  paper  —  a  fact  not  ascertainable  on  an 
ordinary  inspection,  and  which  would  make  them  unfit  for  the  purpose 
of  a  campaign.  It  was  held  that  the  plaintiff  was  entitled  to  repudiate 
the  shoes  supplied  and  recover  the  money  paid  for  them,  to  refuse  to 
receive  any  more,  and  to  obtain  damages  for  expenses  and  loss  of 
profits.  In  the  opinion  of  Brett,  J.,  this  was  the  result  of  the  origi- 
nal contract.  But  although  Boyill,  Ch.  J.,  and  Byles,  J.,  concurred 
in  the  result,  they  considered  that  but  for  a  subsequent  correspondence, 
the  property  in  the  shoes  actually  delivered  after  inspection  would  have 
passed  irrevocably  to  the  plaintiffs. 

The  provisions  of  the  14th  section  of  the  Sale  of  Goods  Act,  1893, 

were  expressly  considered  and  applied  in  the  case  of  Gillespie  v.  Cheney^ 

1896,  2  Q.  B.  69,  65  L.  J.  Q.  B.  552.     The  action  was  for  breach  of 

-warranty  of  quality  brought  upon  a  contract  for  supply  of  coals.     The 

plaintiffs,  who  were  commission  merchants,  had  received  a  letter  from 

their  correspondents  in  Barbadoes  requesting  them  to  procure  coal  for 

bunkering  of  steamers  and  ships  of  war.     This  letter  was  shown  to  the 

defendants,  who  were  coal  agents  in  London,  and  an  order  was  given 

for  500  tons  of  Welsh  coal,  which  was  furnished  accordingly  by  the 

defendants,  and  as  to  which  there  was  no  complaint.     A  little  more 

than  a  month  later  a  member  of  the  defendants'  firm  called  on  the 

plaintiff  and  said  he  could  arrange  for  another  500  tons  at  a  certain 

price.     A  contract  in  writing  was  subsequently  entered  into  for  the 

purchase  of  a  cargo  of  coal   on   the   following  conditions,    namely : 

•<1.    That  the  quantity  to  be  about  600  tons.     2.  That   the   coal    is 

to  be  of  the  description  known  as  Cyfarthfa  Merthyr,  or  Hills'  Ply- 
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mouth.  3.  That  the  price,  including  cost,  freight,  and  insurance,  is 
to  be  ISs.  6d.  per  ton  from  alongside.  Address  Commission  on  Charter 
for  buyer's  benefit.  4.  that  payment  is  to  be  made  as  follows,  namely, 
&c.  ...  6.  Seller's  responsibility  to  cease  on  shipment  of  the  cargo." 
In  an  action  for  damages  for  breach  of  contract  for  the  sale  of  a  cargo 
of  coal,  it  was  arranged  that  the  question  of  liability  should  be  tried 
upon  the  assumption  that  the  coals  delivered  were  not  fit  for  bunkering 
purposes.  On  the  trial,  Lord  Bussell,  of  Killowen,  Ch.  J.,  held  that 
the  antecedent  circumstances  above  mentioned  were  admissible  in  evi* 
dence  to  show  that  the  buyer  had  made  known  to  the  seller  the  purpose 
for  which  the  goods  were  required,  and  relied  on  the  seller's  skill  and 
judgment  so  as  to  establish,  under  the  14th  section  of  the  Act,  the  im- 
plied condition  that  the  coals  were  fit  for  bunkering  purposes  ;  and  that 
the  seller  could  not  excuse  himself  under  the  6th  clause  of  the  con- 
tract; for  under  that  clause  the  seller's  responsibility  could  only  have 
ceased  upon  a  shipment  of  go6ds  of  the  stipulated  character. 

AMERICAN  NOTES. 

It  is  quite  generally  held  in  America  that,  when  goods  are  bought  from  a 
manufacturer  or  dealer  in  that  kind  of  goods,  there  is  an  implied  warranty  that 
they  are  merchantable,  since  the  maker  or  seller  has  usually  a  more  intimate  and 
constant  knowledge  of  such  goods.  Gallagher  v.  Waring^  9  Wendell  (N.  Y.), 
20  ;  Kellogg  Bridge  Co.  v.  Hamilton,  110  United  States,  108 ;  JDawes  v.  Peebles, 
6  Federal  Rep.  856 ;  English  v.  Spokane  Commission  Co.,  57  id.  451 ;  Merrill 
V.  Nightingale,  39  Wisconsin,  247  ;  Hoe  v.  Sanborn,  21  New  York,  552 ;  Carle- 
ton  V.  Lombard,  149  id.  137  ;  Swett  v.  Shumtcay,  102  Massachusetts,  365; 
Harris  v.  Waite,  51  Vermont,  480;  Little  v.  G.  E.  Van  Syckle,  115  Michi- 
gan, 480;  Bixler  v.  Saylor,  68  Pennsylvania  State,  146;  Byers  v.  Chapin, 
28  Ohio  State,  300;  AJann  v.  Everston,  32  Indiana,  355;  McQuaid  v.  Ross 
85  Wis.  492,  22  L.  R.  A.  187,  note  ;  Gerst  v.  Jones,  32  Grattan  (Va.),  518. 
Yet  when  machinery  or  other  goods  are  ordered,  a  warranty  may  be,  and  often 
is,  held  to  be  implied  of  sufficiency  in  strength  and  quality  to  meet  the  purpose 
which  the  seller  knows  is  intended.  Kellogg  Bridge  Co.  v.  Hamilton^  110 
United  States,  108;  Dushane  v.  Benedict,  120  id.  630;  McGowan  v.  Amer- 
ican Pressed  Tan  Bark  Co,,  121  id.  575;  Swett  v.  Shumway,  102  Massachusetts, 
365;  Murchiev.  Cornell,  155  id.  60;  Alden  v.  Hart,  161  id.  576;  Shaw  v. 
Smith,  io  Kansas,  334;  Omalia  Coal,  Coke  gr  Lime  Co.  v.  Fay,  37  Nebraska,  68. 

With  respect  to  food  and  liquors  sold  for  immediate  consumption  at  home, 
or  at  an  inn,  an  exception  is  allowed  by  law  to  the  general  rule  that  there  is 
no  implied  warranty  of  goodness  or  quality  of  a  chattel,  since  as  to  them 
the  law  implies  a  warranty  of  quality  and  wholesomeness  not  discernible  by 
inspection,  especially  in  the  case  of  a  publican.  1  Rolle  Abr.  90,  pi.  1,  2  ; 
Motley  V.  Fisher,  92  Hun  (N.  Y.),  347;  Hanson  v.  Hartse,  70  MiiineaoU, 
282 ;  Hoover  v.  Peters,  18  xMichigan,  61  ;  Moses  v.  Mead,  1  Denio  (X.  Y.), 
378,  and  5  id.  617;  Osgood  v.  Lewis,  2  Harris  &  Gill  (Md.),  495;  Ryder  v. 
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Neitge,  21  Minnesota,  70;  Howard  v.  Emerson^  110  Massachusetts,  320; 
Giroux  V.  Stedmafij  145  id.  439 ;  Humphreys  v.  Comline,  8  Blackford  (Ind.), 
516;    Wiedeman  v.  Keller,  58  Illinois  Appeals,  382. 

If  the  seller  of  goods  is  not  the  maker,  or  does  not  specially  know  of  them, 
and  this  is  known  to  the  buyer,  especially  if  the  latter  has  an  opportunity  to 
inspect  the  goods,  he  is  not  liable  to  the  latter  for  latent  defects,  when  there 
is  no  fraud  or  express  warranty.  American  Forcite  Powder  Manuf,  Co.  v. 
Brady,  38  New  York  Supplement,  545;  T.  B,  Scott  Lumber  Co.  v.  Ha/ner- 
Loiham  Manuf.  Co.,  91  Wisconsin,  667. 

Otherwise,  there  is  no  warranty  implied,  under  a  general  order  or  agree- 
ment for  supplying  known  and  defined  articles,  that  they  are  fit  or  adapted  to 
the  use  intended  by  the  buyer,  even  when  the  seller  knows  of  such  intended  use. 
Pullman's  Palace  Car  Co.  v.  Metropolitan  Street  R.  Co,,  157  United  States, 
94 ;  Morris  v.  Bradley  Fertilizer  Co.,  64  Federal  Rep.  55 ;  Deming  v.  Foster, 
42  New  Hampshire,  165;  Gregg  v.  Page  Belling  Co.,  69  id.  247;  Bounce  v. 
Dow,  64  New  York,  411;  Bartlett  v.  Hoppock,  34  id.  118;  Milwaukee  Boiler 
Co.  V.  Duncan,  87  Wisconsin,  120;  Goulds  v.  Brophy,  42  Minnesota,  109; 
Hood  V.  Block,  29  West  Virginia,  244;  Mason  v.  ChappeU,  15  Grattan 
(Va.),  572. 

It  is  only  when  the  seller  undertakes  to  supply  an  article  for  a  particular 
purpose,  that  he  is  held  to  warrant  that  it  shall  be  fit  and  proper  for  that  pur- 
pose, and  free  from  latent  defects.  Dutton  v.  Gerrish,  9  Gushing  (Mass.),  89  ; 
Whitmore  v.  South  Boston  Iron  Co.,  2  Allen  (Mass.),  52  ;  White  v.  Oakes,  88 
Maine,  367 ;  Gregg  v.  Page  Belting  Co.,  69  New  Hampshire,  247 ;  Leopold  v. 
Van  Kirk,  27  Wisconsin,  152  ;  Brenton  v.  Davis,  8  Blackford  (Ind.),  317 ;  Bier- 
man  V.  City  Mills  Co.,  151  New  York,  482 ;  Carleton  v.  Lombard,  149  id.  137, 
601 ;  19  Appellate  Division,  297;  162  New  York,  628;  Prentice  v.  Fargo,  65 
New  York  Supplement,  1114;  Fee  v.  Sentell,  52  Louisiana  Annual,  1957. 
**  When  the  buyer  has  no  opportunity  to  inspect  the  article,  or  when,  from 
the  situation,  inspection  is  impracticable  or  useless,  it  is  unreasonable  to  sup- 
pose that  he  bought  on  his  own  judgment,  or  that  he  did  not  rely  on  the 
judgment  of  the  seller  as  to  latent  defects,  of  which  the  latter,  if  he  used  due 
care,  must  have  been  informed  during  the  process  of  manufacture."  Per  Mr. 
Justice  Harlan,  in  Kellogg  Bridge  Co,  v.  Hamilton,  110  United  States,  108, 
116.     See  Tiffany  on  Sales,  p.  112. 
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(1851.) 

RULE. 

An  express  warranty  of  quality  will  not  be  extended  by 
implication  of  intention  arising  from  the  circumstances  in 
which  the  contract  is  made. 
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Dickson  v.  Zidnia  and  another. 

20  L.  J.  C.  P.  73-75  (».  c.  10  C.  B.  602). 

[73]     Contract.  —  Construction.  —  Warranty.  —  Implication.  —  Expressum  facit 

cessare  taciturn. 

An  express  warranty  will  not  be  extended  by  implication  from  other  parts 
of  the  contract  in  which  it  occurs. 

The  declaration  stated  that  the  defendants  sold  to  the  plaintiff  a  cargo  of 
com  then  shipped  at  Orfano  on  board  the  0.,  at  a  certain  price,  including 
freight  to  Cork,  Liverpool,  or  London ;  that  it  was  agreed  that  the  quality 
should  be  of  a  certain  average,  and  that  the  com  had  been  shipped  on  board 
in  good  and  merchantable  condition.  Breach,  that  it  was  not  shipped  in  good 
and  merchantable  condition  for  the  performance  of  the  said  voyage :  —  Held, 
that  it  was  a  misdirection  to  ask  the  jury  whether  the  corn  was  good  and 
merchantable  for  a  foreign  voyage. 

Assumpsit  The  declaration  stated  that,  on  the  19th  of  March 
1847,  the  plaintiff,  at  the  request  of  the  defendants,  bargained  for 
and  agreed  to  buy  of  the  defendants,  and  the  defendants  then  sold 
to  the  plaintiff  a  certain  cargo,  to  wit,  the  cargo  of  Indian  corn 
then  shipped  at  Orfano  on  board  the  Ottoman,  &c.,  at  the  price  of 
565.  per  quarter  free  on  board,  including  freight,  insurance  to  Cork, 
Liverpool,  or  London,  as  per  charter-party,  calling  at  Cork,  for 
orders,  &c.,  and  that  it  was  agreed  that  the  quality  of  the  said 
Indian  corn  was  equal  to  the  average  of  the  shipments  of  Salonica 
that  season,  to  wit,  the  season  of  1847,  and  that  the  said  Indian 
corn  had  been  shipped,  to  wit,  in  and  on  board  the  said  ship  or 
vessel  called  the  Ottoman,  in  good  and  merchantable  condition; 
and  in  consideration  that,  &c.,  the  defendants  then  promised  the 
plaintiff  that  the  quality  of  the  said  Indian  corn  was  equal  to  the 
average  of  the  shipments  of  Salonica,  &c.,  and  that  the  said  Indian 
com  had  been  shipped,  &c.,  in  good  and  merchantable  condition. 
Breach,  that  the  said  Indian  com  had  not  nor  had  any  part  there- 
of been  shipped,  nor  was  the  same  or  any  part  thereof  at  the  time 
of  the  shipment  thereof,  or  at  any  other  time,  in  good  and  merchant- 
able condition,  or  in  a  fit  and  proper  state  or  condition  to  be  shipped 
or  put  on  board  the  said  ship  or  vessel  for  the  performance  of  the 
said  voyage,  to  wit,  from  Orfano  aforesaid  to  Cork,  London,  or 
Liverpool  aforesaid. 

Second  plea  —  That  the  said  corn  had  been  shipped,  and  the 
same  and  every  part  thereof  at  the  time  of  the  shipment  thereof 
was  in  good  and  merchantable  condition. 
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At  the  trial,  before  Wilde,  Ch.  J.,  at  the  Sittings  for  London,  in 
Trinity  Term,  1850,  the  contract  set  out  in  the  declaration  was 
proved.  At  the  time  the  contract  was  entered  into,  the  19th  of 
March,  1847,  the  vessel  was  on  her  passage.  The  corn  was  shipped 
on  the  19th  of  February,  and  the  vessel  sailed  the  next  day.  The 
ship  met  with  rough  weather,  and  was  obliged  on  the  4th  of  March 
to  put  into  Malta.  It  was  then  discovered,  on  opening  the  hatches, 
that  the  corn  had  become  heated ;  and  the  captain,  after  taking 
proper  advice,  sold  the  cargo  in  order  to  avoid  a  total  loss,  realising 
the  sum  of  £630.  The  action  was  brought  for  £3074  Is.  3d.,  the 
price  of  the  cargo,  which  the  plaintiff  had  paid  according  to  the 
terms  of  the  contract,  and  interest  thereon. 

The  Lord  Chief  Justice  in  summing  up  left  two  questions  to 
the  jury  —  first,  whether  the  corn  was  at  the  time  of  shipment  in 
a  good  and  merchantable  condition  for  a  foreign  voyage,  and  second, 
whether  it  was  in  a  good  and  merchantable  condition  generally 
for  sale  at  the  port  of  shipment  The  jury  declined  giving  an 
opinion  on  the  last  point,  but  found  for  the  plaintiff  on  the  first. 
A  bill  of  exceptions  was  tendered,  but  was  afterwards  abandoned. 

Greenwood  (Nov.  6)  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  for  a  new  trial  on  the  ground  of  misdirection. 

Sir  F.  Thesiger  and  Bramwell  now  showed  cause.  —  It  must  be 
taken  that  the  jury  found  that  the  corn  was  not  in  a  good  and 
merchantable  condition  for  a  foreign  voyage,  and  the  question  is 
whether  the  contract  contains  an  undertaking  on  the  part  of  the 
defendants  that  it  was.  It  is  not  necessary  in  this  case  to  consider 
any  extrinsic  matters  in  order  to  construe  the  contract,  because  it 
expressly  states  the  purpose  for  which  the  com  was  sold. 
It  is  submitted  that  by  *  the  words  "  good  and  merchant-  [*  74] 
able  condition  "  must  be  meant  either  that  the  corn  was 
shipped  in  a  good  and  merchantable  condition  for  all  purposes,  or 
that  it  was  in  a  good  and  merchantable  condition  in  respect  of 
the  matter  in  hand  between  the  parties.  In  either  case  the  plain- 
tiff is  entitled  to  retain  his  verdict.  The  cases  which  may  be  cited 
on  the  other  side,  such  as  Gray  v.  Cox,  4  B.  &  C.  108 ;  Shepherd  v. 
Pyhus,  4  Scott  (K  R),  434,  U  L.  J.  (N.  S.)  C.  P.  101 ;  Jones  v.  Bright, 

5  Bing.  533,  7  L.  J.  C.  P.  213  (30  R.  R  728) ;  Chanter  v.  Hoi^Uns, 
4  M.  &  W.  399,  8  L.  J.  (N".  S.)  Ex.  14 ;  Brown  v.  Edgington,  2  Man. 

6  G.  279,  10  L.  J.  (N.  S.)  C.  P.  66,  were  all  cases  where  a  warranty 
was  implied,  but  here  the  question  is  how  far  an  express  warranty 
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is  to  be  extended.  The  circumstances  of  the  purchase,  the  nature 
of  the  thing  bought,  and  the  purpose  for  which  it  was  bought  are 
apparent  on  the  face  of  the  contract,  and  therefore  the  Lord  Chief 
Justice  was  right  in  leaving  the  first  question  to  the  jury,  and 
this  rule  ought  to  be  discharged. 

Greenwood  and  Bovill,  in  support  of  the  rule,  —  The  breach  in 
the  declaration  first  follows  the  words  of  the  contract  before  set 
out,  and  then  adds  something  in  expansion  of  the  contract  as  if 
it  were  necessarily  implied.  The  Lord  Chief  Justice  left  the  case 
to  the  jury  as  if  the  contract  came  within  those  cases  in  which  a 
warranty  has  been  implied  that  goods  were  fit  for  the  purpose  for 
which  they  were  sold.  The  plaintiff  himself  has  not  declared  on 
the  contract  as  having  that  effect.  There  is  no  implied  contract 
here,  for  there  is  an  express  warranty  which  cannot  be  extended 
by  implication.  There  is  no  implied  warranty  on  the  sale  of  a 
specific  chattel.  Burnhy  v.  Bollett,  16  M.  &  W.  644,  17  L.  J.  Ex. 
190,  is  a  recent  authority  to  that  effect. 

[M.vule,  J.  —  This  is  a  case  of  construing  an  express 
warranty.] 

In  Ollivant  v.  Bayley,  5  Q.  B.  288,  13  L.  J.  Q.  B.  34,  the  dis- 
tinction is  drawn  between  a  known  ascertained  article  and  one 
not  ascertained.  The  case  of  a  manufactured  article  diflfers 
in  this  respect  from  that  of  another  chattel.  In  Parkinson  v. 
Ztr,  2  East,  314  (6  E.  E.  429),  where  there  was  a  sale  of  hops 
by  sample,  and  a  warranty  that  the  bulk  answered  the  sample, 
it  was  held  that  there  was  no  implied  contract  that  the  hops 
should  be  merchantable.  In  Barr  v.  Gibson,  3  M.  &  W.  390,  7 
L  J.  (X.  S.)  Ex.  124,  Parke,  B.,  said  that  in  the  bargain  and  sale 
of  an  existing  chattel  the  law  does  not  imply  a  warranty  of  its  con- 
dition. Smith  V.  Jeffryesy  15  M.  &  W.  561,  15  L  J.  Ex.  325,  is 
to  the  same  effect.  In  Owens  v.  Dunbar,  12  Irish  L.  E.  304,  the 
question  was,  whether  a  cargo  of  corn  sold  without  warranty  was 
X\.\  bo  hold  to  have  been  impliedly  warranted  merchantable  at  the 
port  of  discharge,  and  it  was  decided  that  no  such  warranty  could 
i»o  implied.  Many  of  the  observations  in  that  case  are  applicable 
to  the  pix^sent  Where  a  contract  is  required  to  be  in  writing, 
tho  Court  will  not  imply  any  term  into  it.  According  to  the  argu- 
niont  on  the  other  side,  even  if  there  had  been  no  express  words 
t»f  warnuity,  a  warranty  that  the  goods  were  in  a  good  and  mer- 
rluuitftblo  condition  must  have  been  implied.     If  that  be  so,  then 
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the  condition  which  is  expressed,  containing  the  words  "at  the 
time  of  shipment,"  limits  the  condition  or  warranty  to  that  time. 
For  these  reasons  the  learned  Judge  was  wrong  in  leaving  to  the 
jury  the  question  whether  the  corn  was  in  a  good  and  merchant- 
able condition  for  a  foreign  voyage,  and  this  rule  should  be  made 
absolute. 

Maule,  J.  —  I  am  of  opinion  that  the  rule  should  be  made  ab- 
solute. The  case  depends  upon  the  construction  of  the  contract 
set  out,  and  whether  we  look  at  the  contract  merely  as  it  is  stated 
in  the  declaration,  or  with  reference  to  the  state  of  things  within 
the  knowledge  of  both  parties,  I  think  that  it  has  not  the  meaning 
which  the  Lord  Chief  Justice  put  upon  it.  The  question  left 
to  the  jury  was,  whether  the  com  was  in  a  good  and  merchantable 
state  for  the  purpose  of  being  conveyed  a  foreign  voyage.  Another 
question  was,  whether  at  the  time  of  the  shipment  the 
*  com  was  in  a  good  and  merchantable  condition.  What-  [*  75] 
ever  may  be  the  legal  effect  of  the  words  used,  these  are 
the  words  of  the  contract.  The  jury  did  not  find  anything  respect- 
ing that  question,  but  did  find  upon  the  first  question.  They  said 
that  the  corn  was  not  in  a  good  and  merchantable  condition  — 
whether  for  the  purpose  of  the  voyage  in  question  or  for  any  other 
voyage  1  forget ;  but  that  is  immaterial,  because  I  think  that  the 
true  construction  of  the  contract  is,  that  the  corn  was  warranted 
to  be  good  and  merchantable  simply.  If,  without  looking  at  the 
extrinsic  facts  of  the  case  in  respect  of  which  it  is  said  that  the 
parties  may  have  contracted,  we  limit  ourselves  to  the  declaration, 
it  says  that  there  was  a  sale  of  Indian  corn,  which  had  been 
shipped  at  a  certain  place  on  board  of  a  certain  vessel,  with  the 
intention  of  its  being  carried  to  certain  ports  in  England  or  Ireland 
by  that  vessel.  Then  come  two  special  stipulations :  the  first  re- 
specting the  quality  of  the  corn,  in  which  it  is  said,  that  the 
quality  shall  not  be  inferior,  but  equal  to  the  average  of  corn 
shipped  that  year  at  Salon  ica.  It  is  further  stipulated,  that  at  the 
time  of  the  shipment  the  corn  was  in  a  good  and  merchantable 
condition.  One  stipulation  respects  the  quality  of  the  corn,  the 
other  regards  its  being  good  and  merchantable  at  the  time  of  ship- 
ment. Now,  these  words  would  be  sensible  if  they  had  no  refer- 
ence to  the  voyage  or  to  the  purpose  to  which  the  corn  was 
destined.  It  is  said,  that  although  the  words  themselves  make  an 
VOL.  XX  in.  —  82 
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intelligible  contract,  yet,  as  it  appears  on  the  face  of  the  contract 
that  the  goods  were  to  be  sent  to  Cork,  that  makes  it  necessary 
to  construe  the  general  provision  as  a  special  one.  Now,  I  do  not 
think  that  there  is  any  necessity  for  doing  so.  It  may  well  be 
that  a  person,  although  he  knows  the  purpose  for  which  goods  aie 
shipped,  may  be  satisfied  with  their  having  certain  qualities,  and 
yet  a  judicious  party  would  not  say  on  examination  that  they 
were  good  and  merchantable  for  the  purposes  intended.  The 
ordinary  construction  must  be  adopted,  and  we  cannot  have  re- 
course to  another  construction  which  might  be  derived  from  other 
parts  of  the  contract  The  ordinary  construction  must  be  one 
which  is  attended  with  some  inconvenience  before  the  Court  would 
be  entitled  to  have  recourse  to  another  sense.  I  think  that  the 
proper  mode  of  construing  the  stipulation  in  this  case  is,  to  hold 
it  quite  independent  of  the  voyage  for  which  the  corn  was  shipped. 
It  may  well  be,  consistently  with  the  language  used  by  the  parties, 
that  no  condition  of  the  corn  of  the  average  of  Salonica  of  the 
year  1847  would  be  such  that  it  could  arrive  in  good  condition  at 
Cork.  The  plaintiff  has  taken  that  risk  on  himself.  He  stipu- 
lates for  a  certain  quality  and  a  certain  condition,  and  it  is  his 
own  speculation  to  send  the  corn  to  Cork.  Several  cases  have 
been  cited  about  implied  warranties.  There  are  two  answers  to 
the  application  of  those  cases :  first,  that  no  warranty  is  implied 
in  the  sale  of  a  particular  chattel ;  and  the  other,  that  the  parties 
have  in  this  case  expressed  the  warranty  in  the  words  which  they 
are  to  be  bound  by.  It  would  be  most  mischievous  to  superadd  a 
tacit  condition  relating  to  a  circumstance  provided  for  by  the  ex- 
pi*08S  words  of  the  parties.  If  a  man  sold  a  horse  and  warranted 
it  sound,  and  the  vendor  knew  that  it  was  intended  to  carry  a  lady, 
and  the  horse  was  sound,  but  was  not  fit  to  carry  a  lady,  there 
would  be  no  breach.  So,  with  respect  to  any  other  warranty,  the 
nuixim  to  bo  applied  is,  expreasum  facit  cessare  tddtum.  Were 
tl»o  law  otherwise,  it  would  very  much  infringe  on  the  liberty  of 
imrtioR  making  contracts.  It  would  in  such  case  be  necessary  to 
iix|)nvH8  that  it  is  not  intended  to  go  beyond  the  language  employed. 
I  tliink.  therefore,  that  the  contract  was  not  properly  construed, 
nnit  tl\at  the  case  must  go  down  again  for  trial. 

Wu.MAMS*  J.  —  I  am  of  the  same  opinion.    I  think  there  is  no 
\v^\\\\\   principle  and  no  circumstance  in  the  case  which  should 
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make  us  extend  the  warranty.  In  my  opinion  the  corn  might 
have  been  shipped  in  a  good  and  merchantable  condition,  although 
it  could  not  be  said  that  it  was  fit  for  a  foreign  voyage.  There- 
fore, the  question  put  to  the  jury  does  not  dispose  of  the  case,  and 
I  think  for  that  reason  there  should  be  a  new  trial 

Talfourd,  J.,  concurred.^  Bule  absolute. 

ENGLISH  NOTES. 

The  decision  here  set  forth  is  not  referred  to  by  Chalmers,  but 
it  is  submitted  to  be  a  fair  example  illustrating  the  limits  within 
which  the  4th  sub-section  of  sect.  14  of  the  Sale  of  Goods  Act,  1893, 
is  applicable.  It  has  been  seen  that  a  warranty  or  description  of  coal 
by  a  certain  Welsh  name  does  not  negative  a  warranty  that  it  shall  be 
fit  for  bunkering  purposes.  Gillespie  v.  Cheneyy  p.  491,  ante.  There 
would  be  nothing  inconsistent  in  these  two  warranties.  But  a  stipu- 
lation that  the  goods  are  to  be  '' shipped  in  good  and  merchantable 
condition,"  does  seem  "inconsistent"  with  any  extension  of  the  war- 
ranty beyond  the  time  of  shipment. 

A  strong  case  in  illustration  of  the  general  principle  excluding  im- 
plied warranty  (see  1st  clause  of  sect.  14  of  the  Act),  is  Ward  v.  Hohhs 
(1878),  4  App.  Cas.  13,  48  L.  J.  Q.  B.  281,  40  L.  T.  73,  27  W.  R.  114, 
where  the  vendor  sent  pigs  to  a  public  market  to  be  sold  under  con- 
ditions (inter  alia)  that  they  were  to  be  taken  with  all  faults  (if  any), 
and  that  no  warranty  would  be  given.  The  pigs,  in  fact,  were  suffering 
from  a  contagious  disease,  of  which  they  subsequently  died,  having 
infected  other  pigs ;  aud  there  was  some  evidence,  and  it  was  found  as 
a  fact  by  the  jury,  that  the  vendor  knew  it.  It  was  strongly  urged  that 
the  vendor,  by  his  conduct  in  exposing  pigs  for  sale  in  a  public  market, 
represented  that  they  were,  so  far  as  he  knew,  free  from  infectious  dis- 
ease, as  otherwise  he  would  be  guilty  of  a  penal  offence  by  statute. 
The  House  of  Lords,  affirming  the  judgment  of  the  Court  of  Appeal, 
which  Lad  reversed  that  of  the  Queen's  Bench  Division,  held  that  there 
was  no  implied  warranty.  The  decision  of  Lord  Ellenborough  in 
Baglehole  v.  Walters  (1811),  3  Camp.  154,  13  R.  R.  778,  —  where  a 
ship  was  sold  '^  with  all  faults,"  and  the  seller  held  not  liable  for  a 
latent  defect  which  he  knew  of,  but  had  used  no  artifice  to  conceal,  — 
was  cited  by  Lord  CHagan,  observing  that  the  authority  of  that  case 
bad  never  been  called  in  question. 

1  Jervis,  Oh.  J.,  was  abaent. 
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Section  VL  —  Action  for  Breach.  —  Measure  of  Damages, 

No.  27.  — MOETON  v,  LAMB. 
(1797.) 

No.  28.  — MEESEY  STEEL  AND   lEON  COMPANY  v. 

NAYLOE. 

(c.  A.  1882 ;  H.  L.  1884.) 
RULE. 

In  a  sale  of  goods,  unless  it  is  otherwise  agreed,  the  de- 
livery of  the  goods  and  payment  of  the  price  are  concur- 
rent conditions. 

Where,  by  the  contract,  the  goods  are  deliverable  by 
certain  periodical  instalments,  and  there  has  been  failure 
in  delivery  or  acceptance  of  one  or  more  of  the  stipulated 
instalments,  the  question  whether  such  failure  gives  the 
other  party  the  right  to  refuse  acceptance  or  delivery  (as 
the  case  may  be)  of  the  rest  of  the  goods  as  they  become 
deliverable,  depends  on  the  intention  ;  and  the  question  is 
whether  the  acts  and  conduct  of  the  defaulting  party  evince 
an  intention  no  longer  to  be  bound  by  the  contract. 

Morton  v.  Lamb. 

7  Term  Beports,  125-131  (4  R.  R.  395). 

Sale  of  Goods,  —  Delivery.  —  Payment  of  Price,  —  Coticurrent  Conditions. 

[125]  In  an  action  for  the  non-delivery  of  corn  at  S.  pursuant  to  an  agree- 
ment whereby  the  defendant,  in  consideration  that  the  plaintiff  had 
bought  of  him  a  certain  quantity  at  a  fixed  price,  undertook  to  deliver  it  to 
the  plaintiff  at  S.  within  one  month  from  the  time  of  the  sale,  the  plaintiff 
must  aver  a  tender  of  the  price  or  what  is  equivalent  thereto ;  for  the  delivery 
of  the  corn  and  the  payment  of  the  price  were  concurrent  acts  to  be  done  by 
the  parties  respectively  at  the  same  time ;  and  each  must  aver  performance  or 
an  offer  to  perform  his  part  before  he  can  maintain  an  action  against  the 
other. 

In  an  action  on  the  case  the  plaintiff  declared  against  the 
defendant,  for    that  whereas    on   the   10th   February,  1796,  at 
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Manchester,  in  the  county  of  Lancaster,  in  consideration  that  the 
plaintifif,  at  the  special  instance  and  request  of  the  defendant,  had 
then  and  there  bought  of  the  defendant  200  quarters  of  wheat  at 
£5  Os.  6d.  per  quarter,  such  price  to  be  therefore  paid  by  the  plaintiff 
to  the  defendant,  he,  the  defendant,  undertook  and  then  and  there 
promised  the  plaintifif  to  deliver  the  said  corn  to  him  (the  plaintifif), 
at  Shardlow,  in  the  county  of  Derby,  in  one  month  from  that 
time,  viz.  of  the  sale ;  and  then  he  alleged  that  although  he  (the 
plaintifif)  always,  from  the  time  of  making  such  sale  for  the 
space  of  one  month  then  next  following  and  afterwards,  was 
ready  and  willing  to  receive  the  said  com  at  Shardlow,  yet  the 
defendant  not  regarding  his  said  promise,  &c.,  did  not  in  one 
month  from  the  time  of  the  making  of  such  sale  as  aforesaid, 
or  at  any  other  time,  deliver  the  said  com  to  the  plaintifif  at 
Shardlow,  or  elsewhere,  although  he  (the  defendant)  was  often 
requested  so  to  do,  &c.  The  defendant  pleaded  the  general  issue ; 
and  at  the  trial  the  plsiintifif  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plain- 
tifif to  show  cause  why  the  judgment  should  not  be  arrested, 
because  it  was  not  averred  that  the  plaintifif  had  tendered  to 
the  defendant  the  price  of  the  com,  or  was  ready  to  have  paid 
for  it  on  delivery.  He  said  this  was  necessary  on  the  principle 
established  in  many  cases,  particularly  in  Thorpe  v.  Thorpe,  Salk. 
171 ;  Callonel  v.  Briggs,  Salk.  113 ;  Kingston  v.  Preston,  Dougl. 
3rd  ed.  638  ;  Jones  v.  Barclay,  Dougl.  3rd  ed.  684 ;  and  Ooodison  v. 
Nunn,  4  T.  R.  761 ;  that  when  something  is  to  be  done  by  both 
parties  to  a  contract  at  the  same  time,  as  in  this  case  the  tendering 
of  the  money  and  the  delivery  of  the  corn,  there  the  party  suing 
the  other  for  non-performance  of  his  part,  must  aver  an  ofifer  at 
least  at  the  same  time  to  perform  what  was  to  be  done  by  himself. 

After  argument :  — 

Lord  Kenton,  Ch.  J. :  —  .  [129] 

If  this  question  depended  on  the  technical  niceties  of 
pleading,  I  should  not  feel  so  much  confidence  as  I  do:  but 
it  depends  altogether  on  the  true  construction  of  this  agree- 
ment. The  defendant  agreed  with  the  plaintifif  for  a  certain 
quantity  of  com,  to  be  delivered  at  Shardlow  within  a  certain 
time,  and  there  can  be  no  doubt  but  that  the  parties  intended 
that  the  payment  should  be  made  at  the  time  of  the  delivery. 
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It  is  not  imputed  to  the  defendant  that  he  did  not  carry 
the  com  to  Shardlow,  but  that  he  did  not  deliver  it  to  the 
plaintiff:  to  this  declaration  the  defendant  objects,  and  says, 
''I  did  not  deliver  the  com  to  you  (the  plaintifiF)f  because  yoa 
do  not  say  that  you  were  ready  to  pay  for  it;  and  if  you  were 
not  ready,  I  am  not  bound  to  deliver  the  com;"  and  the  ques- 
tion is,  whether  that  should  or  should  not  have  been  alleged. 
The  case  decided  by  Lord  Holt  {LaTieashire  v.  Killingworth)  in 
Salk.  112,  if  indeed  so  plain  a  case  wanted  that  authority  to 
support  it,  shows  that  where  two  concurrent  acts  are  to  be  done, 
the  party  who  sues  the  other  for  non-performance  must  aver  that 
he  had  performed,  or  was  ready  to  perform,  his  part  of  the  con- 
tract Then  the  plaintiff  in  this  case  cannot  impute  to  the  defend- 
ant the  non-delivery  of  the  corn,  without  alleging  that  he  was 
ready  to  pay  the  price  of  it.  A  plaintiff,  who  comes  into  a  Court 
of  justice,  must  show  that  he  is  in  a  condition  to  maintain  his 

action.  But  it  has  been  argued  that  the  delivery  of  the  com 
[*  130]  was  a  condition  *  precedent,  and  some  cases  have  been  cited 

to  prove  it ;  but  they  do  not  appear  to  me  to  be  applica- 
ble. In  the  one  in  Saunders  (2  Saund  250),  the  party  was  to  pull 
down  a  wall,  and  was  then  to  be  paid  for  it ;  there  is  no  doubt 
but  that  the  pulling  down  of  the  wall  was  a  condition  precedent  to 
the  payment ;  the  act  was  to  be  done,  and  then  the  price  was  to  be 
paid  for  it.  So  in  the  case  in  Salk.  171,  where  work  was  to  be  done, 
and  then  the  workman  was  to  be  paid.  And  in  ordinary  cases 
of  this  kind  the  work  is  to  be  done  before  the  wages  are  earned: 
but  those  cases  do  not  apply  to  the  present,  where  both  the  acts 
are  to  be  done  at  the  same  time.  Speaking  of  conditions  precedent 
and  subsequent  in  other  cases  only  lead  to  confusion.  In  the  case 
of  Campbell  v.  Jones,  6  T.  R  570  (3  R  R  263),  I  thought,  and 
still  continue  of  that  opinion,  that  whether  covenants  be  or  be  not 
independent  of  each  other,  must  depend  on  the  good  sense  of  the 
case,  and  on  the  order  in  which  the  several  things  are  to  be  done ; 
but  here  both  things,  the  delivery  of  the  com  by  one,  and  the  pay- 
ment by  the  other,  were  to  be  done  at  the  same  time ;  and  as  the 
plaintiff  has  not  averred  that  he  was  ready  to  pay  for  the  com,  he  can- 
not maintain  this  action  against  the  defendent  for  not  delivering  it 


E,  J.:  — 
It  is  dif&cult  to  reconcile  all  the  cases  in  the  books  on  the 
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Bubject  of  conditions  precedent;  but  the  good  sense  to  be  ex- 
tracted from  them  all  is,  that  if  one  party  covenant  to  do  one 
thing  in  consideration  of  the  other  party's  doing  another,  each 
must  be  ready  to  perform  his  part  of  the  contract  at  the  time  he 
charges  the  other  with  non-performance.  Here  the  question  is, 
what  was  the  intention  of  the  parties ;  they  clearly  intended 
that  something  should  be  done  by  each  at  the  same  time.  The 
corn  was  to  be  delivered  at  Shardlow  to  the  plaintiff  for  a  cer- 
tain price  to  be  therefore  paid  by  him,  that  is,  at  the  time  of 
the  delivery  ;  then  the  readiness  to  pay  should  have  been  averred 
by  the  plaintiff. 

Lawrence,  J.: — 

It  has  been  argued,  on  behalf  of  the  plaintiff,  that  this 
must  be  considered  as  a  declaration  on  mutual  promises,  and 
that  as  this  is  a  demand  on  the  defendant  on  the  ground  of 
some  mutual  promise  made  by  him,  and  which  was  the  consider- 
ation of  the  plaintiff's  promise  it  was  not  necessary  to  aver  per- 
formance on  his  part :  but  if  so,  the  declaration  is  not  adapted  to 
the  truth  of  the  case,  in  not  stating  that  the  defendant's 
promise  *  was  in  consideration  of  the  plaintiff's.  But  on  [*  131] 
this  declaration  I  can  only  consider  it  as  an  agreement  by 
the  defendant  to  deliver  the  corn  at  Shardlow  on  being  paid  for  it. 
The  payment  of  the  money  was  to  be  an  act  concurrent  with  the 
delivery:  and  then  the  case  is  like  that  of  Callonel  v.  Briggs, 
which  was  on  an  agreement  to  pay  so  much  money  six  months 
after  the  bargain,  the  plaintiff  transferring  stock;  and  there 
Lord  Holt  said,  "  If  either  party  would  sue  upon  this  agreement, 
the  plaintiff  for  not  paying,  or  the  defendant  for  not  transferring, 
the  one  must  aver  and  prove  a  transfer  or  a  tender : "  he  did  not 
say,  that  the  not  doing  it  should  come  from  the  defendant  by  way 
of  excuse,  but  that  the  doing  it  must  be  alleged  in  the  declaration ; 
and  that  affords  an  answer  to  great  part  of  the  argument  urged  on 
behalf  of  the  defendant  in  this  case.  The  tendering  of  the  money 
by  the  plaintiff  makes  part  of  the  plaintiff's  title  to  recover,  and  he 
must  set  out  the  whole  of  his  title.  The  strongest  case  cited  for 
the  defendant  was  that  of  Merrit  v.  Rane,  1  Stra.  458 ;  but  that 
does  not  appear  to  me  of  sufficient  weight  to  overturn  the  author- 
ity of  the  case  of  Callonel  v.  Briggs.  I  do  not  quite  understand 
what   the  Court  there  said,  that  it  was  not  necessary  to  allege 
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a  tender,  for  that  it  should  have  come  from  the  defendant  by  way 
of  excuse ;  for  as  it  was  stated  that  the  plaintiflTs  agent  was  ready 
to  receive  a  transfer  of  the  stock,  but  that  the  defendant  did  not 
attend,  it  would  have  been  absurd  to  state  a  tender  of  the  money 
to  a  person  who  was  not  present  to  receive  it  There  is,  however, 
another  case,  not  referred  to  in  the  argument,  Lm  v.  Eocelhy,  Cro. 
Eliz.  388 ;  which  is  an  authority  to  show  that  the  plaintiff  in  this 
case  should  have  averred  a  tender.  There  the  plain tiflf  declared, 
that  in  consideration  that  he  had  promised  to  pay  the  defendant 
(who  was  possessed  of  a  lease  for  years,  the  inheritance  of  which 
was  in  the  plaintiff)  a  certain  sum  on  such  a  day,  the  defendant 
promised  on  payment  to  surrender  to  him  the  lease;  and  that 
he  had  tendered  the  money  at  the  time,  but  that  the  defendant 
had  not  surrendered;  and  on  motion  in  arrest  of  judgment, 
because  it  was  not  alleged  that  the  defendant  refused  as  well 
as  that  the  plaintifT  tendered,  the  Court  held  that  the  declaration 
was  bad  for  that  reason.  Therefore,  on  the  authority  of  that  case, 
and  of  that  of  Callonel  v.  Briggs,  I  am  of  opinion  that  the  de- 
claration cannot  be  supported,  and  that  the  judgment  must  be 
arrested.  Rule  absolute, 

Mersey  Steel  and  Iron  Company  v.  Haylor,  Benyon  and  Co. 

9  Q.  B.  D.  64&-672 ;  9  App.  Cas.  434-447  (s.  c.  51  L.  J.  Q.  B.  576 ;  53  L.  J.  Q.  B.  497 ; 
47L.  T.  369.;51  L.  T.  627). 

Sale  of  Goods  by  Successive  Deliveries.  —  Default  in  Payment.  —  Rescission  of 

Contract. 

[648]  The  defendants  agreed  to  purchase  from  the  plaintiff  company  a  large 
quantity  of  steel  to  be  delivered  on  board  ship  in  five  montlily  instal- 
ments, commencing  with  January,  1881,  payment  to  be  made  within  three  days 
after  receipt  of  the  shipping  documents.  In  January,  1881,  the  company  de- 
livered about  half  the  first  instalment,  but  before  the  payment  became  due  a 
petition  was  presented  on  the  2nd  of  February  to  wind  up  the  company.  The 
defendants  were  advised  by  their  solicitor  that  they  coifM  not  without  leare  of 
the  Court  safely  pay  the  company  pending  the  petition,  and  asked  the  compauy 
to  obtain  an  order  of  the  Court  to  sanction  their  doing  so.  On  the  10th  of 
February  the  company  replied  that  they  should  treat  the  refusal  to  pay  as  re- 
leasing the  company  from  any  further  obligation  to  carry  out  the  contract.  On 
the  15th  of  February  a  winding-up  order  was  made.  The  defendants'  aolicitor, 
on  the  17th  of  February,  wrote  to  the  liquidator  that  the  defendants  claimed 
damages  for  non-delivery  in  January,  and  were  prepared  to  accept  and  pay  for 
all  further  deliveries  without  deducting  damages  if  the  payments  were  carried 
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to  a  separate  account  subject  to  their  claims  for  damages.  He  further  sug- 
gested that  the  defendants  would  probably  be  willing  to  accept  the  January 
instalments  and  waive  damages.  The  liquidator  refused  to  make  any  further 
deliveries  and  commenced  an  action  to  recover  the  price  of  what  had  been 
delivered.     The  defendants  set  up  a  counter-claim  for  damages :  — 

Held,  reversing  the  decision  of  Lord  Coleridge,  Ch.  J.,  that  the  defendants 
bad  not,  by  postponing  payment  under  the  erroneous  advice  of  their  solicitor,  so 
shown  an  intention  no  longer  to  be  bound  by  the  contract  as  to  release  the 
plaintiffs  from  further  performance  of  it,  and  tliab  the  plaintiffs  were  liable 
for  damages  for  non-delivery. 

Freeth  v.  Burr  (L.  R.  9  C.  P.  208)  approved. 

On  the  22iid  of  December,  1880,  an  agreement  was  entered  into 
by  which  the  plaintifif  company  agreed  to  sell  and  the  defendants 
to  purchase  5000  tons  of  steel  blooms  to  be  delivered  on  board 
at  Liverpool  by  instalments  of  1000  tons  monthly,  commencing 
with  January,  1881,  payment  to  be  made  within  three  days  after 
receipt  of  shipping  documents. 

On  the  31st  of  January,  1881,  the  plaintiff  company,  who  had 
earlier  in  the  month  delivered  120  tons  13  cwt.  1  qr., 
delivered  211  tons  *4  cwt,  price  £1161  125.,  which  be-  [*649] 
came  payable  on  the  5th  of  February,  1881.  At  the 
beginning  of  February,  1881,  they  delivered  260  tons  11  cwts.  1 
qr.,  price  £1433  la.  lid.,  which  became  due  on  the  8th  of  Feb- 
ruary, 1881,  making  a  total  amount  of  £2594  13^.  lid. 

On  the  2nd  of  February,  1881,  a  petition  was  presented  in  the 
Court  of  the  County  Palatine  of  Lancaster  to  wind  up  the  company. 
On  the  7th  of  February  the  defendants  wrote  to  the  company 
stating  that  they  understood  that  a  petition  had  been  presented  to 
wind  up  the  company,  and  expressing  a  doubt  whether  they  could 
safely  make  any  payment  till  the  petition  was  disposed  of,  and 
asking  whether  it  had  been  presented  and  when  it  would  be 
heard. 

On  the  8th  the  company  replied  that  a  petition  had  been  pre- 
sented and  stood  for  hearing  on  the  15th  in  the  Court  of  the 
County  Palatine  of  Lancaster.  "  What  will  be  the  result  of  the 
petition  we  cannot  say,  but  if  in  the  meantime  we  are  to  continue 
to  deliver  blooms  under  your  contract,  we  must  ask  you  to  be  good 
enough  to  observe  your  part  of  the  contract  by  remitting  to  us 
promptly.  Your  early  decision  is  all-important,  and  we  must  beg 
for  answer  by  wire  in  the  morning.  If  you  decline  to  do  this  we 
shall  consider  the  contract  at  an  end  at  once." 
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The  defendants  wrote  in  answer  on  the  9th:  "We  aje  most 
anxious  not  to  put  you  to  any  inconvenience,  but  we  are  advised 
by  our  solicitors  (of  whose  letter  we  send  you  a  copy)  that  we 
ought  not  to  make  the  payment  under  the  present  circumstances. 
His  letter  points  out,  as  you  will  see,  the  way  of  getting  over  the 
difl&culty,  and  we  hope  you  will  adopt  it  immediately." 

In  the  letter  referred  to  the  solicitor  expressed  the  opinion  that 
by  reason  of  sect.  153  of  the  Companies  Act,  if  the  defendants 
made  the  payment  they  might  be  called  upon  to  pay  again,  and 
suggested  the  obtaining  from  the  Palatine  Court  an  interlocutory 
order  authorising  the  company  to  receive  the  payment  they  asked 
for,  and  to  go  on  making  deliveries  under  the  contract,  and  to 
receive  payments  for  them,  which  order  he  considered  could  be 
obtained  as  a  matter  of  course. 

On  the  10th  of  February  the  company  replied,  "  Our  solicitors 
advise  us  that  the  section  named  relates  only  to  the  parting  with 
or  disposing  of  property,  and  not  to  the  receipt  of  property 
[*  650]  or  •  money.  We  shall,  therefore,  consider  your  refusal 
to  pay  for  the  goods  already  delivered  as  a  breach  of  con- 
tract on  your  part,  and  as  releasing  us  from  any  further  obligations 
on  our  part" 

On  the  11th  the  defendants  answered  this  letter  by  a  short  note 
enclosing  a  letter  from  their  solicitor  advising  again  that  a  pay- 
ment could  not  be  safely  made  without  the  sanction  of  the  Court, 
and  that  the  delay  of  payment,  whether  right  or  wrong,  did  not 
justify  the  company  in  treating  the  contract  as  at  an  end.  The 
company,  on  the  12th,  replied  that  the  position  taken  up  by  the 
defendants'  solicitors  was  untenable.  Some  correspondence  then 
ensued  between  the  solicitors  of  the  company  and  the  solicitors  of 
the  defendants,  which  led  to  no  conclusion. 

On  the  15th  of  February  a  winding-up  order  was  made,  and  on 
the  16th  the  solicitors  of  the  company  wrote  to  inform  the  defend- 
ants' solicitors  of  that  fact,  and  that  Mr.  Banner  had  been  ap- 
pointed provisional  liquidator. 

On  the  17th  of  February  the  defendants*  solicitors  wrote  to  the 
noUcitt^rs  of  the  company  asking  what  the  liquidator  proposed  to 
do.  The  letter  stated  that  a  question  arose  as  to  damages  due  to 
\i]u\  dt^feiulants  for  failure  to  deliver  the  January  instalment,  which 
(Ininit^^a  he  apprehended  that  they  had  a  right  to  deduct  The 
Inlinr  Hum  proceeded,  **  My  clients  are  prepared  to  accept  all  deliv- 
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eries  which  Mr.  Banner  may  make  in  pursuance  of  the  contract, 
and  to  pay  him  such  sums  as  are  due  from  them  under  the  con- 
tract, taking  all  parts  of  it  together,  and  I  should  advise  them,  to 
prevent  any  present  difficulty,  to  pay  Mr.  Banner  for  any  deliveries 
without  any  deduction  on  account  of  damages,  on  his  con9enting, 
with  the  authority  of  the  Court,  to  keep  the  payments  to  a  separate 
account,  and  that  they  shall  be  made  without  prejudice  to  our 
claim  to  deduct  the  damages.  Or  I  think  it  probable  that  my 
clients  would  consent  to  accept  delivery  now  and  waive  the  dam- 
ages.   Please  let  me  hear  from  you." 

On  the  24th  the  solicitors  of  the  company  wrote  to  the  solicitors 
of  the  defendants,  informing  them  that  an  order  had  been  made 
for  the  provisional  liquidator  to  carry  on  the  business  as  before. 
On  the  28th  the  defendants'  solicitors  wrote  asking  why  no  deliv- 
eries had  been  made  that  month,  and  stating  that  the  defendants 
had  always  been  and  still  were  ready  to  accept  such  deliv- 
eries *and  make  such  payments  as  ought  to  be  accepted  [*651] 
and  made  under  the  contract 

The  solicitors  of  the  company  replied  on  the  1st  of  March : 
''The  liquidator  has  discontinued  deliveries  because  Messrs. 
Naylor  &  Co.  withhold  payment  of  the  balance  remaining  due. 
We  are  instructed  to  bring  an  action  against  them  to  enforce 
payment." 

The  defendants'  solicitors,  on  the  2nd,  answered  that  they  hoped 
they  were  not  to  understand  from  this  letter  that  the  liquidator 
refused  to  make  any  further  deliveries.  The  solicitors  of  the  com- 
pany on  the  following  day  wrote  that  the  failure  of  the  defendants 
to  pay  for  the  deliveries  made  prior  to  the  presentation  of  the  peti- 
tion was  a  breach  of  contract  which  disentitled  them  to  any  further 
deliveries.  The  defendants'  solicitors  wrote  to  ask  whether  it  was 
the  determination  of  the  liquidator  not  to  make  any  further  deliv- 
eries, and  on  the  5th  the  solicitors  of  the  company  replied  that 
the  liquidator  would  make  deliveries  at  the  price  of  the  day,  the 
defendants  to  have  a  right  of  proof  for  the  diflference,  and  to  pay 
at  once  for  past  deliveries. 

The  defendants  thereupon  sent  the  liquidator  a  cheque  for  £881 
13«.  2d.,  stating  that  they  should  retain  the  balance  on  account  of 
damages  for  breach  of  contract,  and  should  be  prepared  to  defend 
any  action  the  liquidator  might  be  advised  to  bring. 

The  company  accordingly  commenced  an  action  to  recover  £1713 
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Os.  9d.,  the  balance  of  the  £2594  135.  llrf.,  after  deducting  the 
£881  13s.  2d. 

The  defendants  delivered  their  defence,  and  set  up  by  way  of 
counter-claim  that,  in  January,  1881,  before  any  breach  by  the 
defendants  in  anything  to  be  done  by  them  under  the  contract,  the 
plaintiffs  committed  a  breach  by  only  delivering  331  tons,  17  cwt. 
1  qr.  instead  of  1000  tons,  and  that  subsequently  in  February  or 
March,  1881,  before  the  delivery  of  the  contract  quantity  for  either 
of  those  months  the  plaintiffs  wrongfully  repudiated  the  contract, 
and  refused  any  further  to  perform  same,  and  the  defendants 
claimed  £2500  damages. 

The  plaintiflFs  by  their  reply  raised  the  objection  that  the  defend- 
ants had  not  obtained  leave  under  the  Companies  Acts  to  make  or 
prosecute  any  set-ofif  or  counter-claim,  and  that  under  the 
[*  652]  *  Acts  they  were  not  entitled  to  recover  in  respect  of  the 
counter-claim,  or  to  reduce  or  extinguish  the  plaintiffs' 
claim  by  set-off. 

Lord  Coleridge,  Ch.  J.,  held  that  the  defendants  had  been  guilty 
of  such  a  breach  of  the  contract  as  entitled  the  plaintiffs  to  treat  it 
as  at  an  end,  and  had  therefore  no  claim  for  damages  against  the 
plaintiflFs.  Judgment  was  accordingly  given  for  the  plaintiflFs.  The 
defendants  appealed. 

Sir  Farrer  Herschell,  S.  G.,  and  Bigham,  for  the  defendants.  —  The 
mere  failure  of  one  party  to  perform  part  of  the  contract  does 
not  entitle  the  other  party  to  say  that  the  contract  is  at  an  end. 
There  must  be  something  indicating  an  intention  not  to  perform 
it  any  further.  Freeth  v.  Burr,  L.  R.  9  C.  P.  208 ;  In  re  Phmix 
Bessemer  Steel  Co.,  4  Ch.  D.  108 ;  Simpson  v.  Crippin,  L.  E.  8  Q.  B. 
14.  The  cases  are  collected  in  Honck  v.  Muller,  7  Q.  B.  D.  92 ; 
but  the  decision  does  not  touch  the  present  case,  and  the  Lord 
Chief  Justice  was  wrong  in  holding  that  under  the  circum- 
stances the  non-payment  by  the  defendants  entitled  the  plaintiffs 
to  repudiate.  There  are  no  facts  from  which  it  can  be  reasonably 
inferred  that  the  defendants  refused  to  go  on  any  further  with 

the  contract. 
[655]  Charles  Russell,  Q.  C,  and  French,  for  the  plaintiflFs.  —  On 
the  15th  of  February,  1881,  when  the  winding-up  order  was 
made,  there  was  no  pretence  for  a  counter-claim.  The  defendants 
refused  to  pay  money  presently  payable,  on  the  ground  that  there 
might  afterwards  be  a  breach  for  which  they  might  claim  damages. 
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In  their  letter  of  the  17th  of  February  they  impose  a  condition 
which  they  had  no  right  to  impose. 

[Jessel,  M.  E.  —  I  do  not  see  anything  like  a  refusal  to  go  on 
with  the  contract] 

The  letter  of  the  17th  was  a  refusal  to  pay  what  was  due,  and  if 
a  writ  had  been  issued  there  would  have  been  no  defence.  There 
was  a  substantial  breach  of  the  agreement,  and  the  defendants  were 
told  that  it  would  be  treated  as  such.  What  is  the  effect  ?  Accord- 
ing to  the  old  authorities  any  refusal  to  deliver  or  pay  would  entitle 
the  other  party  to  refuse  to  go  on.  The  current  of  authority  has 
changed,  and  now  the  Courts  are  inclined  to  confine  this  to  the 
case  where  the  refusal  goes  to  the  whole  of  the  contract.  Here 
the  refusal  did  go  to  the  whole.  Withers  v.  Reynolds,  2  B.  &  Ad. 
882,  a  case  of  great  authority,  is  very  similar  to  the  present 

[Jessel,  M.  E.  —  In  that  case  there  was  an  express  refusal  to 
abide  by  the  terms  of  the  contract] 

Hoare  v.  Renniey  5  H.  &  N.  19,  supports  the  plaintiffs'  case,  and 
was  approved  in  ffcmck  v.  Muller,  7  Q.  B.  D.  92. 

[Jessel,  M.  E.  —  It  has  been  disapproved  by  several  Judges. 

Bowen,  L.  J.  —  Is  not  the  question  more  one  of  fact  than  of  law  ?] 

That  is  the  true  view,  and  the  question  is  whether  there  is  not 
such  a  refusal  to  abide  by  a  material  term  of  the  contract  as  ought 
to  be  treated  as  a  refusal  to  perform  the  contract.  The  defendants 
appear  to  have  delayed  payment  in  order  to  get  up  a  case  of  dam- 
age for  non-delivery.  .  .  . 

Jessel,  M.  E. — This  appeal  raise  two  points,^  one  of  [657] 
which  is  of  very  great  importance.  The  first  question  is 
what  is  the  rule  which  is  to  prevail  as  regards  the  getting 
rid  of  the  liability  to  the  further  performance,  or  to  the  perform- 
ance, of  a  contract  in  consequence  of  the  acts  or  defaults  of  the 
other  party  in  respect  of  that  contract.  If  one  party  breaks  a  con- 
tract is  the  other  party  bound  to  perform  his  part  of  it  or  not  ? 
There  is  no  absolute  rule  which  can  be  laid  down  in  express  terms 
as  to  whether  a  breach  of  contract  on  the  one  side  has  exonerated 
the  other  from  performance  of  his  part  of  the  contract  But  I 
think  the  rule  of  law  is  properly  stated  in  Freeth  v.  Burr,  L.  E. 

^  The  second  point,  apon  which  it  is  connter-claim  for  anliqnidated   damages 

unnecessary  now  to  report  the  case   at  and  set  off  the  amount  against  the  princi- 

leng-th,  was  the  question  whether  the  de-  pal  claim.  It  was  held  that  the  Judicature 

feudaut  in  an  action  by  a  liquidator  could  Acts  enabled  him  to  do  so. 


510  SALE  OF  GOODS. 


Vo.  28.  — Men«y  Itoel  and  Izoa  Co^  ▼.  Vaylor,  &«.,  9  0.  B.  D.  657,  668. 

9  C.  P.  208,  and  it  is  stated  in  a  very  few  words  by  tbe  Judge  from 
whose  decision  this  appeal  comes.  He  says, "  I  say  this  in  order  to 
explain  the  ground  upon  which  I  think  the  decisions  in  these  cases 
must  rest  There  has  been  some  conflict  amongst  them ;  but  I 
think  it  may  be  taken  that  the  fair  result  of  them  is  as  I  have 
stated,  namely,  that  the  true  question  is  whether  the  acts  and  con- 
duct of  the  party  evince  an  intention  no  longer  to  be  bound  by  the 
contract."  That  makes  it  a  question  of  evidence ;  you  must  con- 
sider the  nature  of  the  breach,  the  circumstances  under  which  the 
breach  occurred,  and  then  see  whether  that  is  the  result  of  it 
There  may,  indeed,  be  a  case  where  one  party  says  in  so  many 
words  that  he  does  not  intend  to  go  on  with  the  contract,  but  gen- 
erally you  must  infer  the  intention  from  the  acts  of  the  parties. 
Then  he  goes  on :  "  Now  non-payment  on  the  one  hand  or  non- 
delivery on  the  other,  may  amount  to  such  an  act,  or  may  be 
evidence  for  a  jury  of  an  intention  wholly  to  abandon  the  contract 
and  set  the  other  party  free."  If  you  have  the  act  so  done  on  the 
one  side,  the  other  party,  if  he  elects  to  be  free,  is  no  longer  liable 
to  perform  his  part  of  the  contract  Now,  in  Freeth  v.  Burr  and 
the  other  cases  on  the  subject,  no  such  distinction  is  taken  as  is 
referred  to  by  Lord  Bramwell,  if  I  rightly  read  his  judgment,  in 
Honck  V.  MtUler,  7  Q.  B.  D.   92,  between  the  case  of  a  contract 

partly  performed  and  a  contract  never  performed  at  alL  In 
[*  658]  Freeth  *  v.  Burr  there  had  been  part  performance.    In  the 

case  of  the  Ihosnix  Bessemer  Sted  Co,,  4  CIl  D.  108,  the 
point  was  not  argued.  That  was  an  action  founded  on  a  contract 
for  selling  goods  on  credit  The  vendors  had  said :  "  We  will  not 
sell  you  the  goods  any  more  except  for  cash."  The  other  side 
said  :  "  But  we  are  entitled  to  credit,  and  if  you  will  not  sell  them 
to  us,  except  for  cash,  we  will  not  take  them  at  all,  and  there  shall 
be  an  end  of  it"  The  only  point  argued  was  whether  the  persons 
who  were  entitled  to  the  credit  were  insolvent  in  such  a  way,  and 
to  such  an  extent,  that  the  vendors  had  a  right  to  say, "  we  will 
not  sell  except  for  cash."  That  was  the  only  point  argued.  Nobody 
argued  that  upon  the  refusal  of  the  vendors  to  sell  without  cash, 
and  when  the  answer  is,  "  we  must  decline  to  take  the  iron,"  the 
vendors  were  released  from  the  contract  I  held  that  they  were 
not  when  the  case  came  originally  before  me  at  the  Bolls,  and  the 
Court  of  Appeal  aflSrmed  that  decision.  That  was  the  case  of  a 
contract  which  had  been  part  performed  to  a  very  considerable 
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extent  So,  again,  in  Withers  v.  Reynolds,  2  B.  &  Ad.  882,  the 
contract  had  been  partly  performed.  The  notion,  therefore,  that 
there  is  any  difference  in  this  respect  between  a  contract  part  per- 
formed and  a  contract  not  performed  at  all,  is  not,  I  think,  well 
founded.  I  am  not  sure  that  I  am  right  in  supposing  that  Lord 
Bramwell  in  Honok  v.  Midler,  7  Q.  B.  D.  92,  intended  to  say  that, 
in  no  case  where  the  contract  was  part  performed,  could  one  party 
rely  on  the  refusal  of  the  other  to  go  on,  although  that  seems  to 
me  to  be  the  fair  construction  of  his  judgment.  Again,  in  Simpson 
V.  Orippin,  L.  R  8  Q.  B.  14,  no  such  distinction  was  taken,  ffoare 
V.  Eenwie,  5  H.  &  N.  19,  was  on  demurrer,  which  the  Judges  seem 
to  have  forgotten,  and  to  have  treated  it  as  a  special  case,  and 
drawn  inferences  of  fact. 

That  being  so,  the  only  point  we  have  to  consider  is,  whether 
the  evidence  in  this  case  ought  to  lead  us  to  the  conclusion  that 
the  buyers  refused  to  go  on  with  the  contract  ?  I  think  the  evi- 
dence is  very  strong,  that  the  buyers  were  both  ready  and  willing 
to  pay  if  it  had  not  been  for  the  unlucky  circumstance  that  in- 
duced them  to  refuse  to  pay  under  a  mistake  of  law.  They 
ought,  *  no  doubt,  to  have  paid  within  three  days  after  the  [*  659] 
delivery  of  the  ship's  documents,  and  there  was  a  payment 
under  that  arrangement  which  became  due  on  the  5th  of  February. 
When  the  5th  of  February  arrived,  the  buyers  had  information 
that  a  petition  for  winding  up  this  limited  cempany,  who  were  the 
sellers,  had  been  presented,  and  they  inquired  whether  it  had  been 
presented.  The  answer  was  that  it  had.  They  then  took  legal 
advice.  Their  solicitor,  as  occurs  sometimes  with  the  most  emi- 
nent members  of  the  profession,  and  must  occasionnally  occur  with 
solicitors,  gave  them  advice  which  was  not  right  in  law.  He  told 
them  that  the  petition  for  winding-up  having  been  presented  they 
could  not  safely  pay  the  company  for  what  was  delivered.  What 
did  they  do  ?  They  transmitted  a  copy  of  the  letter  of  the  solici- 
tor to  the  vendors  (I  am  giving  the  effect  of  the  correspondence 
without  going  into  detail)  and  said,  "We  are  advised  that  if  you 
get  an  order  from  the  Court  of  the  County  Palatine  authorising 
the  payment  to  the  company  we  shall  be  safe.  Apply  for  the 
order  which  you  will  get  as  a  matter  of  course,  and  then  we  will 
pay  you."  They  would  have  been  safe  without  such  an  order,  and 
certainly  would  have  been  safe  with  it.  I  am  not  so  sure  that  it 
could  have  been  obtained,  because  the  Court  would  probably  have 
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refused  it  on  the  ground  that  it  was  not  wanted.  However,  if  it 
had  been  applied  for,  the  decision  would  have  done  all  that  was 
required.  So  the  matter  went  on.  The  company  did  not  apply 
for  the  order,  they  took  no  step,  but  they  gave  the  purchasers  a 
notice  that  if  they  did  not  pay  they  would  treat  the  contract  as  at 
an  end.  They,  no  doubt,  were  desirous  of  treating  it  as  at  an  end, 
because  the  iron  was  worth  more  that  the  price  fixed  by  the  con- 
tract. The  petition  came  on  to  be  heard,  and  a  winding-up  order 
was  made  on  the  15tb  of  February,  and  a  liquidator  was  appointed. 
The  liquidator  could  have  received  payment,  and  could  have  gone 
on  with  the  delivery  of  iron,  but  difficulties  arose,  and  it  was  not 
until  the  24th  of  February  that  he  got  an  order  to  carry  on  the 
business  of  the  company.  The  purchasers  in  the  meantime,  on  the 
17th  of  February,  wrote  a  lett-er  to  the  advisers  of  the  liquidator, 
saying  in  effect,  "  We  have  a  claim  for  damages  for  non-delivery 
in    January,    we    will    take    either    of    two    courses ;    we  will 

either  pay  you  the  money  if  you  put  it  to  a  separate 
[•  660]  account,  *  and  hold  it  as  against  our  claim  for  damages, 

or  we  will  waive  the  claim  for  damages,  if  you  will  make 
the  January  deliveries  now  and  go  on  with  your  deliveries."  That 
was  not  to  my  mind  a  refusal  to  go  on  with  the  contract  It  was 
pointing  out  a  mode  of  going  on  with  it  The  liquidator  accepted 
neither  course.  He  said,  "  As  you  will  not  pay  I  will  not  deliver," 
and  thereupon,  on  the  28th  of  February,  he  is  formally  asked  for 
delivery,  and  on  the  1st  of  March  he  formally  refuses. 

Now,  looking  at  these  circumstances  it  seems  to  me  that  so  far 
from  their  aflfording  evidence  of  any  desire  on  the  part  of  the 
purchasers  to  put  an  end  to  the  contract,  it  is  clear  that  they 
wished  the  contract  to  go  on,  and  the  deliveries  to  continue.  It 
is  not  suggested  for  a  moment  that  this  well-known  firm  were  in 
any  pecuniary  difficulty,  or  wished  to  delay  payment  because  it 
was  not  convenient  to  pay.  Another  suggestion  was  made  in  the 
course  of  the  argument,  but  it  appears  to  me  also  devoid  of 
foundation.  That  suggestion  was  that  the  defendants  wished  to 
avoid  payment  so  as  to  get  up  a  case  for  damages  on  the  ground 
of  non-delivery.  I  think  the  answer  to  that  is  a  very  simple  one, 
that  they  offered  to  pay,  and  to  waive  the  claims  for  damages  if 
the  deliveries  were  continued.  There  is  nothing,  as  I  read  the 
correspondence,  which  can  be  fairly  construed  into  a  refusal  by  the 
purchasers  to  comply  with  the  terms  of  the  contract  .  .  . 
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*  LiNDLEY,  L.  J.  —  I  am  also  of  opinion  that  the  judg-  [*  665] 
ment  of  Lord  Coleridge  in  this  case  cannot  be  supported. 
The  first  question  is,  whether  the  defendants  are  entitled,  apart 
from  any  question  of  set-ofif,  to  any  damages  by  reason  of  the 
breaclv  by  the  plaintiffs  of  a  contract  on  their  part.  Lord  Cole- 
ridge held  that  they  were  not,  on  the  ground  that  there  had  been 
such  a  refusal  to  perform  the  contract  as  to  amount  to  a  rescission 
of  it.  Whether  there  was  such  a  refusal  depends  entirely  on  the 
correspondence.  The  view  which  the  Lord  Chief  Justice  took 
of  it  is  stated  in  these  words :  "  Here  the  defendants,  while  insist- 
ing on  future  deliveries,  positively  refused  to  pay  for  the  iron 
already  delivered,  and  for  all  which  might  subsequently  be 
delivered,  unless  the  plaintiffs  fulfilled  a  condition  which  the  de- 
fendants in  my  opinion  had  no  right  to  impose." 

Now,  without  pausing  to  remark  on  the  terms  in  which  that 
conclusion  is  expressed,  I  confess  it  appears  to  me  that  the  cor- 
respondence does  not  bear  that  interpretation.  The  alleged 
refusal  arose  in  this  way.  It  appears  that  the  advisers  of  the 
defendant  company  took  a  view  which  was  untenable,  that  is  to 
say,  they  took  the  view  that  the  defendants  could  not  properly  pay 
certain  money  which  they  owed  to  the  plaintiff  company,  by  reason 
of  the  pendency  of  the  petition  to  wind  up  the  company.  This 
view  was  taken  under  the  impression  that  there  was  something  in 
sect.  153  of  the  Companies  Act,  of  1862,  which  rendered  such  a  pay- 
ment improper.  It  was  overlooked  that  sect.  153  applies  to  disposi- 
tions by  the  company  of  its  property,  and  not  to  payments  to  the 
company.  The  distinction  is  obvious,  and  not  only  obvious  in  the 
language  of  sect.  153,  but  there  is  a  case  In  re  Barned^s  Banking 
Company,  Ex  parte  The  Contract  Corporation,  L.  E.  3  Ch.  105,  in 
which  it  was  held  by  Lord  Cairns  that  a  transfer  of  shares  to  a 
company  which  was  being  wound  up  was  not  within  sect.  153,  and 
exposed  the  company  to  calls  with  respect  to  the  shares.  The 
advice  therefore  was  mistaken  advice.  However  it  was  given,  and 
the  consequence  of  that  advice  was  that  the  defendants  declined, 
or  refused,  I  will  use  that  word  for  the  moment,  to  pay  what  they 
owed.  But  they  did  not  so  decline  or  refuse  as  to  warrant  the  in- 
ference which,  according  to  the  case  of  Freeth  v.  Burr, 
L.  R.  9  C.  P.  208,  is  necessary  to  disentitle  *  them  from  [*  666] 
insisting  on  the  contract,  the  inference,  I  mean,  that  they 
abandoned  the  contract  or  repudiated  it,  and  would  not  go  on  with 
VOL.  xxiir.  —  33 
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it.  The  inference  is  quite  the  other  way.  The  true  inference  to 
be  drawn  from  the  correspondence  is  that  they  were  ready  enough 
to  pay,  but  felt  embarrassed,  and  did  not  know  how  to  pay. 
Whether  they  ought  to  have  been  embarrassed  is  quite  another 
matter.  Acting  honestly,  and  having  got  the  advice  which  they 
did,  they  felt  embarrassed  and  hesitated  about  paying.  It  was  not 
such  a  refusal  to  pay  as  brings  the  case  at  all  within  the  principle 
of  Fredh  v.  Burr* 

Now,  I  certainly  do  not  pretend  to  reconcile  all  the  cases  on 
this  subject  I  have  tried  in  vain  to  reconcile  Hoare  v.  Bennie, 
5  H.  &  N.  19,  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  and  Honck  v. 
Mnller,  7  Q.  B.  D.  92.  I  can  understand  each  case  by  itself,  but 
there  is  very  considerable  difficulty  in  reconciling  them.  It  is  not, 
however,  necessary  to  do  that ;  what  we  have  to  do  is  to  extract 
from  the  cases  some  intelligible  principle  by  which  to  be  guided, 
and  it  appears  to  me  that  the  principle  is  stated  accurately  in 
Freeth  v.  Burr,  by  Lord  Coleridge  himself  in  delivering  his 
judgment  in  that  case.  What  he  says  as  to  the  insult  of  the 
cases  is,  "The  true  question  is  whether  the  acts  and  conduct 
of  the  parties  evince  an  intention  no  longer  to  be  bound  by 
the  contract"  I  think  that  is  the  fair  way  of  testing  each 
of  these  cases,  and  it  appears  to  me  that  Lord  Coleridge  either 
lost  sight  of  that  in  deciding  this  case  or  drew  an  incorrect  infer- 
ence from  the  correspondence.  Taking  that  as  the  true  test,  it 
appears  to  me,  that  the  true  and  fair  construction  of  the  important 
letters  of  the  10th  of  February,  the  17th  of  February,  and  the  1st  of 
March,  is  this,  that  the  defendants  refused,  or  declined,  or  hesitated, 
to  pay,  not  as  is  stated  in  Freeth  v.  Burr,  •*  evincing  an  intention  no 
longer  to  be  bound  by  the  contract,"  but  evincing  a  difficulty  sug- 
gested to  them  by  their  solicitor;  a  difficulty  which  they  did 
not  see  their  way  to  get  out  of.  I  believe  that  is  the  true  con- 
struction and  true  effect  of  those  letters.  Therefore,  upon  this 
point,  which  is  the  only  point  upon  which  the  Lord  Chief  Justice 
decided  this  case,  I  am  unable  to  agree  with  him.  .  .  . 

[670]  BowEN',  L.  J.  —  I  am  of  the  same  opinion.  With  r^ard  to 
the  first  point  whether  the  plaintiffs  were  justified  here  in 
refusing  to  deliver  further,  and  in  treatiiig  the  contract  as  deter- 
mint\i  by  reason  of  the  non-payment  and  the  conduct  of  the  de- 
fendants, I  desire  to  say  that  I  think  the  true  test  is  the  one  laid 
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down  in  Freeth  v.  Bwrr,  L.  R  9  C.  P.  208.  Nor  do  I  understand 
that  the  Lord  Chief  Justice  really  desired  to  depart  from  the  prin- 
ciple which  is  to  be  found  in  the  judgment  of  that  case,  —  a  judg- 
ment which  was  delivered  by  himself.  I  think  there  has  been  a 
mistake  in  the  shorthand  notes  of  his  judgment  in  the  present 
instance,  and  that  he  did  not  mean  to  say  that  the  test  was 
whether  the  conduct  of  one  party  to  the  contract  was  inconsis- 
tent with  the  contract,  because  of  course  every  breach  of  con- 
tract is  inconsistent  with  the  contract,  but  that  the  test  was 
whether  the  conduct  of  one  party  to  the  contract  was  really  in- 
consistent with  an  intention  to  be  bound  any  longer  by  the  con- 
tract Now  in  the  cases  where  the  Court  has  to  determine  whether 
that  principle  of  law  applies,  the  facts  may  approach  nearer  to  the 
line,  or  may  be  at  a  greater  distance  from  it ;  and  the  diflBculty  is 
that  the  Judges  have  had  to  draw  inferences  from  the  particular 
facts  in  order  to  determine  whether  the  principle  applies.  Non- 
delivery of  a  single  parcel  would  not  be  necessarily,  of  course,  suffi- 
cient to  intimate  that  the  person  who  does  not  deliver  intends  no 
longer  to  be  bound,  but  I  am  far  from  saying  that  non-delivery  of 
a  single  parcel  might  not  in  particular  contracts,  and  under  par- 
ticular circumstances,  be  sufficient.  So  as  to  non-payment.  Non- 
payment of  itself  is  certainly  not  necessarily  evidence  of  an  intention 
no  longer  to  be  bound  by  the  contract,  but  I  do  not  say  there  might 
not  be  circumstances  under  which  the  Court  would  be  entitled  to 
draw  that  inference  from  it  If  Lord  Bramwell,  in  Honch  v.  Muller, 
7  Q.  B.  D.  92,  is  to  be  understood  as  saying  that  the  doctrine  can  no 
longer  be  applied  when  the  contract  has  been  part  performed,  it 
seems  to  me  that  his  observation  goes  beyond  what  can  be  sup- 
ported, for,  as  the  Master  of  the  Eolls  has  pointed 
out,  many  of  the  cases  where  one  party  was  *  allowed  to  [*  671] 
treat  the  conduct  of  the  other  as  putting  an  end  to  the 
contract,  were  cases  in  which  the  contract  had  been  part  per- 
formed. A  fallacy  may  possibly  lurk  in  the  use  of  the  word  "  re- 
scission." It  is  perfectly  true  that  a  contract,  as  it  is  made  by  the 
joint  will  of  two  parties,  can  only  be  rescinded  by  the  joint  will 
of  the  two  parties,  but  we  are  dealing  here,  not  with  the  right 
of  one  party  to  rescind  the  contract,  but  with  his  right  to  treat 
a  wrongful  repudiation  of  the  contract  by  the  other  party  as  a 
complete  renunciation  of  it 

With  regard  to  Hoare  v.  Rennie,  5  H.  &  N.  19,  I  think  that  the 
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true  explanation  of  that  case  is  that  the  plea  was  a  special  plea, 
which  set  out  various  facts  from  which  two  dififerent  inferences 
might  quite  well  be  drawn,  and  as  one  or  the  other  is  drawn,  the 
decision  would  appear  correct  or  the  reverse.  Upon  the  first  point 
in  the  case,  I  agree  with  the  Master  of  the  Rolls  and  Ltndley, 
L.  J.,  in  thinking  that  the  correspondence  in  this  case  does  not 
show  such  a  refusal  on  the  part  of  the  defendants  to  be  bound  in 
future  by  the  contract  as  entitled  the  plaintiffs  to  consider  the 
contract  at  an  end.  .  .  . 

[*  672]  *  Minutes  of  Order.  —  Discharge  the  judgment  De- 
clare that  the  defendants  are  entitled  to  set-off  against  the 
£1713,  admitted  to  be  due  to  the  plaintiffs,  such  damages  as  they, 
the  defendants,  may  have  sustained  by  reason  of  the  failure  or  re- 
fusal of  the  plaintiffs  to  deliver  to  the  defendants  the  remainder  of 
the  blooms  deliverable  under  the  contract  Reference  to  ascertain 
the  amount  of  such  damages.  Order  the  plaintiffs  to  pay  the 
defendants*  costs  of  the  appeal.  Reserve  further  consideration, 
and  the  costs  of  the  action  to  follow  the  event 


[HOUSE  OF  LORDS.] 

The  plaintiffs  appealed  to  the  House  of  Lords,  and,  after  argu- 
ment, the  following  opinions  were  delivered :  — 

[9  App.  Cas.  437-447]       Earl  of  Selborne,  L.  C.  :  — 

After  dealing  with  and  expressing  con- 
currence with  the  Court  of  Appeal  on  the  point  as  to  set-off  and 

counter-claim :  — 
[438]       Upon  the  other  point,  I  do  not  think  it  desirable  to  lay 

down  larger  rules  than  the  case  may  require,  or  than  former 
authorities  may  have  laid  down  for  my  guidance,  or  to  go  into  pos- 
sible cases  differing  from  the  one  with  which  we  have  to  deal  I 
am  content  to  take  the  rule  as  stated  by  Lord  CoLERrooE  in  Freetlh 
V.  Burr,  L.  R.  9  C.  P.  208,  which  is  in  substance,  as  I  understand  it, 
that  you  must  look  at  the  actual  circumstances  of  the  case 
[*439]  in  order  to  see  whether  the  *one  party  to  the  contract  is 
relieved  from  its  future  performance  by  the  conduct  of  the 
other ;  you  must  examine  what  that  conduct  is,  so  as  to  see  whether 
it  amounts  to  a  renunciation,  to  an  absolute  refusal  to  perform  the 
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contract,  such  as  would  amount  to  a  rescission  if  he  had  the  power 
to  rescind,  and  whether  the  other  party  may  accept  it  as  a  reason 
for  not  performing  his  part ;  and  I  think  that  nothing  more  is  nec- 
essary in  the  present  case  than  to  look  at  the  conduct  of  the  par- 
ties, and  see  whether  anything  of  that  kind  has  taken  place  here. 
Before  doing  so,  however,  I  must  say  one  or  two  words  in  order 
to  show  why  I  cannot  adopt  Mr.  Cohen's  argument,  as  far  as 
it  represented  the  payment  by  the  respondents  for  the  iron  de- 
livered as  in  this  case  a  condition  precedent,  and  coming  within 
the  rules  of  law  applicable  to  conditions  precedent  If  it  were  so, 
of  course  there  would  be  an  end  of  the  case  ;  but  to  me  it  is  plain 
beyond  the  possibility  of  controversy,  that  upon  the  proper  con- 
struction of  this  contract  it  is  not  and  cannot  be  a  condition  prece- 
dent. The  contract  is  for  the  purchase  of  5000  tons  of  steel  blooms 
of  the  company's  manufacture ;  therefore  it  is  one  contract  for  the 
purchase  of  that  quantity  of  steel  blooms.  No  doubt  there  are 
subsidiary  terms  in  the  contract,  as  to  the  time  of  delivery,  "  De- 
livery 1000  tons  monthly  commencing  January  next ; "  and  as  to 
the  time  of  payment,  "  Payment  net  cash  within  three  days  after  re- 
ceipt of  shipping  documents  ; "  but  that  does  not  split  up  the  con- 
tract into  as  many  contracts  as  there  shall  be  deliveries  for  the 
purpose,  of  so  many  distinct  quantities  of  iron.  It  is  quite  consis- 
tent with  the  natural  meaning  of  the  contract,  that  it  is  to  be  one 
contract  for  the  purchase  of  that  quantity  of  iron,  to  be  delivered 
at  those  times  and  in  that  manner,  and  for  which  payment  is  so  to 
be  made.  It  is  perfectly  clear  that  no  particular  payment  can  be 
a  condition  precedent  of  the  entire  contract,  because  the  delivery 
under  the  contract  was  most  certainly  to  precede  payment ;  and 
that  being  so,  I  do  not  see  how,  without  express  words,  it  can 
possibly  be  made  a  condition  precedent  to  the  subsequent  fulfil- 
ment of  the  unfulfilled  part  of  the  contract,  by  the  delivery  of  the 
undelivered  steeL 

But,  quite  consistently  with  that  view,  it  appears  to  me,  accord- 
ing to  the  authorities  and  according  to  sound  reason  and 
principle,  *  that  the  parties  might  have  so  conducted  them-  [*  440] 
selves  as  to  release  each  other  from  the  contract,  and  that 
one  party  might  have  so  conducted  himself  as  to  leave  it  at  the 
option  of  the  other  party  to  relieve  himself  from  a  future  perform- 
ance of  the  contract.  The  question  is  whether  the  facts  here  justify 
that  conclusion  ?    Now  the  facts  relied  upon,  without  reading  all 
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the  evidence,  are  these.  The  company  at  the  time  when  the  money 
was  about  to  become  payable  for  the  steel  actually  delivered  fell  into 
difficulties,  and  a  petition  was  presented  against  them.  There  was 
a  section  in  the  Companies  Act,  1862  (sect  153),  which  appeared 
to  the  advisers  of  the  purchasers  to  admit  of  tlie  construction,  that 
until  in  those  circumstances  the  petition  was  disposed  of  by  an 
order  for  the  company  to  be  wound  up  or  otherwise,  there  would 
be  no  one  who  could  receive,  and  could  give  a  good  discharge  for, 
the  amount  due.  There  is  not,  upon  the  letters  and  documents, 
the  slightest  ground,  for  supposing  either  that  the  purchasers 
could  not  pay,  or  that  they  were  unwilling  to  pay,  the  amount 
due ;  but  they  acted  as  they  did,  evidently  bond  fide,  because 
they  doubted,  on  the  advice  of  their  solicitor,  whether  that  sec- 
tion of  the  Act,  as  long  as  the  petition  was  pending,  did  nut 
make  it  impossible  for  them  to  obtain  the  discharge  to  which 
they  had  an  unquestionable  right  And  therefore  the  case  which 
I  put  during  the  argument  is  analogous  to  that  which  according  to 
the  advice  they  received  they  supposed  to  exist,  namely,  the  case 
of  a  man  who  has  died  between  the  delivery  and  the  time  when 
payment  ought  to  be  made,  he  being  the  only  person  to  whom 
payment  is  due;  and  of  course  until  there  is  a  legal  personal 
representative  of  that  person  no  receipt  can  be  given  for  the 
money.  By  the  Act  of  Parliament,  in  the  event  of  a  winding-up 
order  being  made,  it  would  date  from  the  time  when  the  petition 
was  presented ;  and  this  clause,  which  no  doubt,  according  to  its 
true  construction,  only  deals  with  alienations  of  the  property  of 
the  company,  was  supposed  by  the  solicitor  of  the  purchasers  to 
make  it  questionable  whether  the  payment  of  a  debt  due  to  the 
company,  to  the  persons  who  if  there  had  been  no  petition  would 
have  had  a  right  to  receive  it,  might  not  be  held,  in  the  event  of 
a  winding-up  order  being  made,  to  be  a  payment  of  the  property 
of  the  company  to  a  wrong  person  and  therefore  an  alien- 
[*  441]  ation.  *  I  cannot  ascribe  to  their  conduct,  under  these  cir- 
cumstances, the  character  of  a  renunciation  of  the  contract, 
a  repudiation  of  the  contract,  a  refusal  to  fulfil  the  contract.  It 
is  just  the  reverse ;  the  purchasers  were  desirous  of  fulfilling  the 
contract ;  they  were  advised  that  there  was  a  difficulty  in  the  way, 
and  they  expressed  anxiety  that  that  difficulty  should  be  as  soon 
as  possible  removed,  by  means  which  were  suggested  to  them,  and 
which  they  pointed  out  to  the  solicitors  of  the  company.     The 
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company  evidently  took  up  the  attitude,  in  that  state  of  things,  of 
treating  the  default  as  one  which  released  them  from  all  further 
obligation.  On  the  10th  of  February,  which  was  before  the  wind- 
ing-up order  was  made,  and  while  that  state  of  things  still  con- 
tinued, the  company  by  their  secretary  wrote  to  say  that  they 
thought  (being  so  far  correct  and  thinking  rightly)  that  the  ob- 
jection was  not  well  founded  in  law ;  and  they  added,  "  We  shall 
therefore  consider  your  refusal  to  pay  for  the  goods  already  de- 
livered as  a  breach  of  contract  on  your  part  and  as  releasing  us 
from  any  further  obligations  on  our  part"  I  think  that  they  were 
wrong  in  that  conclusion :  and  that  there  is  no  principle  deducible 
from  any  of  the  authorities  which  support  that  view  of  such,  —  I 
hardly  like  to  call  it  a  refusal,  —  of  such  a  demur,  such  a  delay  or 
postponement,  under  those  circumstances. 

The  company,  until  they  were  wound  up,  never  receded  from 
that  position  which  they  took  up  on  the  10th  of  February,  1881 ; 
and  it  appears  to  me  to  be  clear  that  the  liquidator  adopted  it,  and 
never  departed  from  it ;  and  that  the  repudiation  of  the  contract 
on  insufficient  grounds  on  the  part  of  the  company,  which  had 
taken  place  wliile  the  petition  was  pending  and  before  the  winding- 
up  order  was  made,  was  adhered  to  after  the  winding-up  order  was 
made,  on  the  part  of  the  liquidator.  On  the  other  hand,  it  seems 
to  me  that,  fairly  and  reasonably  considered,  the  conduct  of  the 
respondents  was  justifiable.  Upon  the  17th  of  February,  1881, 
after  the  making  of  the  winding-up  order,  they  state  that  there  are 
instalments  which  ought  to  have  been  delivered  but  which  have 
not  been  delivered,  in  respect  of  which  they  would  have  a  claim 
for  damages,  and  that  they  apprehend  that  they  would  have  a 
right  to  deduct  those  damages  from  any  payments  then 
due  from  them ;  and,  according  to  the  view  which  *  has  [*  442] 
been  taken  in  the  Court  of  Appeal  of  the  effect  of  the  10th 
section  of  the  Act  of  1875,  and  in  which  view  I  believe  your  Lord- 
ships agree,  that  was  the  right  way  of  looking  at  the  matter. 
Then  the  respondents  go  on  to  say,  that  they  are  prepared  to  accept 
all  deliveries  which  the  liquidator  may  make  under  the  contract, 
and  to  pay  everything  due,  only  requesting  that  those  payments 
may  be  considered  as  made  upon  this  understanding,  in  substance, 
that  the  right  to  the  set-off  which  exists  in  law  for  the  damages 
shall  not  be  prejudiced  —  a  perfectly  reasonable,  defensible,  and 
justifiable  proposal.    And  the  solicitor  who  writes  the  letter  adds, 
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"  Or  I  think  it  probable  that  my  clients  would  consent  to  accept 
delivery  now  and  waive  the  damages,"  a  thing  which  in  a  later 
letter  they  express  their  willingness  to  do.  In  my  judgment,  they 
have  not  in  any  portion  of  the  proceeding  acted  so  as  to  show  an 
intention  to  renounce  or  to  repudiate  the  contract,  or  to  fail  in  its 
performance  on  their  part. 

Therefore  I  think  that  the  judgment  of  the  Court  below  is 
right,  and  that  this  appeal  should  be  dismissed  with  costs,  and  I 
so  move  your  Lordships. 

Lord  Blackburn  :  — 

My  Lords,  T  am  of  the  same  opinion.  On  the  effect  of  the  10th 
section  of  the  Act  of  1875, 1  will  only  say  that  I  perfectly  agree 
with  what  the  Court  below  have  said  and  with  what  has  been 
said  by  the  Lord  Chancellor. 

As  to  the  first  point,  I  myself  have  no  doubt  that  Witfiers  v. 
lieynolds,  2  B.  &  Ad.  882,  correctly  lays  down  the  law  to  this 
extent,  that  where  there  is  a  contract  which  is  to  be  performed  in 
future,  if  one  of.  the  parties  has  said  to  the  other  in  effect,  "  If  you 
go  on  and  perform  your  side  of  the  contract  I  will  not  perform 
mine*'  (in  Withers  v.  Beynolds  it  was,  "You  may  bring  your  straw, 
but  I  will  not  pay  you  upon  delivery  as  under  the  contract  I  ought 
to  do.  I  will  always  keep  one  bundle  of  straw  in  hand  so  as  to 
have  a  check  upon  you  "),  that  in  effect  amounts  to  saying,  "  I  will 
not  perform  the  contract."  In  that  case  the  other  party  may  say, 
"  You  have  given  me  distinct  notice  that  you  will  not  perform  the 
contract.  I  will  not  wait  until  you  have  broken  it, 
[*  443]  *  but  I  will  treat  you  as  having  put  an  end  to  the  con- 
tract, and  if  necessary  I  will  sue  you  for  damages,  but  at 
all  events  I  will  not  go  on  with  the  contract"  That  was  settled 
in  Hochster  v.  Be  La  Tour,  2  E.  &  B.  678,  in  the  Queen's  Bench 
and  has  never  been  doubted  since ;  because  there  is  a  breach  of 
the  contract  although  the  time  indicated  in  the  contract  has  not 
arrived. 

That  is  the  law  as  laid  down  in  Withers  v.  lieynolds.  That  is,  I 
will  not  say  the  only  ground  of  defence,  but  a  sufficient  ground  of 
defence.  In  Freeth  v.  Burr,  L.  R  9  C.  P.  208,  it  was  also  so  laid  down  ; 
and  Lord  Coleridge  here  thinks  the  facts  were  such  as  to  bring  the 
case  within  that  principle.  I  will  not  at  this  time  of  the  day  go 
through  them,  but  when  the  facts  are  looked  at  it  is  to  me  clear  that 
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that  is  not  so.  So  far  from  the  respondents  saying  that  when  the 
iron  was  brought  in  future  they  would  not  pay  for  it,  they  were  al- 
ways anxious  to  get  it,  and  for  a  very  good  reason,  that  the  price  > 
had  risen  high  above  the  contract  price.  There  was  a  statement  that  ♦' 
for  reasons  which  they  thought  sufficient  they  were  not  willing  to  , 
pay  for  the  iron  at  present ;  and  if  that  statement  had  been  an  ab-  ' 
solute  refusal  to  pay,  saying, "  Because  we  have  power  to  do  wrong 
we  will  refuse  to  pay  the  money  that  we  ought  to  pay,"  I  will  not 
say  that  it  might  not  have  been  evidence  to  go  to  the  jury  for  them 
to  say  whether  it  would  not  amount  to  a  refusal  to  go  on  with  the 
contract  in  future,  for  a  man  might  reasonably  so  consider  it.  But 
there  is  nothing  of  that  kind  here ;  it  was  a  bond  fide  statement, 
and  a  very  plausible  statement.  I  will  not  say  more.  I  refrain 
from  weighing  its  value  at  this  moment ;  but,  as  I  said  before,  it 
prevents  the  case  from  coming  within  the  authority  of  Withers  v. 
Reynolds  and  Freeth  v.  Burr  and  consequently,  as  I  understand 
it,  Lord  Coleridge  made  a  mistake  in  the  ground  on  which  he 
went.  The  rule  of  law,  as  I  always  understood  it,  is  that 
where  there  is  a  contract  in  which  there  are  two  parties,  each 
side  having  to  do  something  (it  is  so  laid  down  in  the  notes  to 
Pordage  v.  (7ofe,  1  Wms.  Saund.  548  (ed.  1871)),  if  you  see  that  the 
failure  to  perform  one  part  of  it  goes  to  the  root  of  the  contract, 
goes  to  the  foundation  of  the  whole,  it  is  a  good  defence 
to  say, "  I  am  not  going  on  to  perforin  my  *  part  of  it  [*  444] 
when  that  which  is  the  root  of  the  whole  and  the  sub- 
stantial consideration  for  my  performance  is  defeated  by  your 
misconduct."  But  Mr.  Cohen  contended  that  whenever  there 
was  a  breach  of  the  contract  at  all  (I  think  he  hardly  continued 
to  contend  that  after  a  little  while,  but  he  said  whenever  there 
was  a  breach  of  a  material  part  of  the  contract)  it  necessarily 
went  to  the  root  of  the  matter.  I  cannot  agree  with  that  at  .all. 
I  quite  agree  that  when  there  were  a  certain  number  of  tons  of 
the  article  delivered,  it  was  a  material  part  of  the  contract  that 
the  man  was  to  pay,  but  it  was  not  a  part  of  the  contract  that 
went  to  the  root  of  the  consideration  in  the  matter.  There  was 
a  delay  in  fulfilling  the  obligation  to  pay  the  money,  it  may 
have  been  with  or  without  good  reason  (if  that  would  have  made 
any  difference),  but  it  did  not  go  to  the  root  or  essence  of  the 
contract,  nor  do  I  think  that  there  is  any  sound  principle  upon 
which  it  could  do  so.     I  repeatedly  asked  Mr.  Cohen  whether  or 
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Lord  Watson:  — 

My  Lords,  I  am  of  the  same  opinion.  I  think  it  would  be 
impossible  for  your  Lordships  to  sustain  the  appeal  unless  your 
Lordships  are  prepared  to  hold  that  any  departure  whatever  from 
the  terms  of  the  contract  by  one  of  the  parties  must  be  sufficient 
to  entitle  the  other  to  set  it  aside.  I  think  the  correspondence 
shows  that  the  delay  in  making  payment  of  that  part  of  the  con- 
tract price  which  ought  to  have  been  paid  on  the  5th  of  February, 
was  due  to  these  two  causes :  in  the  first  place,  a  very  natural  de^ 
sire  on  the  part  of  the  purchasers  to  see  that  they  were  safe  against 
being  called  upon  to  make  second  payment  of  the  price,  and  in 
the  second  place,  an  obvious  desire  on  the  part  of  the  sellers  to  get 
rid  of  the  contract  altogether.  There  was  no  controversy  as  to 
the  terms  of  the  contract.  There  was  no  unwillingness  on  the 
part  of  the  respondents  to  pay  the  price  due  under  the  contract, 
except  for  the  circumstance  that  there  had  been  a  change  in  the 
constitution  of  the  company,  because  they  had  gone  into  liquida- 
tion on  the  2nd  of  February,  and  the  respondents'  firm 
were  *  advised  by  their  law  agent  that  they  were  not  in  [*  446] 
safety  to  pay  until  the  liquidator  was  appointed. 

That  brings  us  down  to  the  15th  of  February.  At  that  date 
this  had  taken  place,  the  company  had  given  notice  on  the  10th 
of  February  of  their  resolution  to  repudiate  the  contract  in  con- 
sequence of  the  failure  of  the  respondents  to  pay,  and  to  that 
repudiation  the  liquidator  I  think  consistently  adhered.  In  these 
circumstances  it  appears  to  me  that  the  judgment  appealed  from 
must  be  affirmed. 

Lord  Bramwell:  — 

My  Lords,  I  am  of  the  same  opinion,  and  shall  say  but  very 
few  words.  My  Lord  Coleridge  says  that  the  defendants,  the 
now  respondents,  positively  refused  to  pay  for  the  iron  already 
delivered,  and  for  all  which  might  be  subsequently  delivered. 
Now  whether,  if  they  had  positively  refused  to  pay  for  that 
already  delivered,  it  would  have  given  any  justification  to  the 
company  or  the  liquidator  for  refusing  to  go  on  with  the  contract, 
it  is  not  necessary  for  me  to  say  at  the  present  moment.  I  do 
not  say  that  it  would  not ;  but  if  they  had  positively  refused  to 
pay  for  all  which  might  be  subsequently  delivered,  it  would 
undoubtedly  be  an  answer  upon  the  authority  of  Withers  v.  -Bey- 


524  SALE  OF  GOODS. 


Nob.  27,  28. — Morton  v.  Lamb ;  Mersey  Steel  and  Iron  Co.  v.  Naylor.  —  Notes. 

noldsy  2  B.  &  Ad.  882,  and  the  reasoning  which  you  have  heard. 
But  I  really  cannot,  with  great  submission  to  the  noble  Lord,  find 
any  evidence  of  that,  and  Mr.  Cohen  certainly  did  not  attempt  to 
prove  it :  but  he  set  up  a  new  ground,  which  was  that  the  pay- 
ment of  the  debt  due  was  a  condition  precedent  to  the  further 
performance  of  the  agreement,  with  which  I  cannot  at  all  agree. 

I  have  just  one  other  word  to  say.  I  cannot  tell  why  Honck  v. 
Muller,  7  Q.  B.  D.  92,  and  Hoare  v.  Rennie,  5  H.  &  K  19,  should 
be  brought  forward  upon  this  occasion.  I  do  not  think  that 
I  said  in  Eonck  v.  Muller,  what  Sir  George  Jessel  (9  Q. 
B.  D.  658)  supposed  me  to  have  said,  namely,  that  "  in  no  case 
where  the  contract  has  been  part  performed  could  one  party  rely 
on  the  refusal  of  the  other  to  go  on."     If  I  did  say  so  I  recall  it, 

because  I  do  not  think  so ;  it  depends  on  the  nature  of  the 
[*447]  contract  and  the  circumstances  of  the  cape.     *What  I 

was  busy  upon  in  that  case  was  in  showing  that  there 
had  been  no  performance  at  all  there,  and  that  in  truth  what  the 
plaintiff  was  seeking  to  do  was  to  make  the  defendant  accept  the 
performance  of  something  entirely  different  from  what  had  been 
agreed  upon,  and  I  think  in  that  opinion  I  was  right  But  what 
has  that  to  do  with  this  case  ?  Suppose  I  was  wrong,  what  then  ? 
Suppose  Honck  v.  Muller  was  wrongly  decided,  how  does  it  bear 
upon  this  case  ?  Not  in  the  least  Nor  indeed  does  the  case 
of  Hoare  v.  Bennie,  which,  in  my  opinion,  was  decided  upon 
the  considerations  which  I  have  mentioned  and  which  I  think 
should  be  supported. 

Lord  FitzGerald:  — 
My  Lords,  I  concur. 

Orders  appealed  from  affirmed,  and  appeal  dismissed  with 
costs. 
Lords'  Journals,  28th  March,  1884. 

ENGLISH  NOTES. 

The  former  part  of  the  rule  is  embodied  in  sect.  28  of  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  which  is  as  follows:  — 

28.  *' Unless  otherwise  agreed,  delivery  of  the  goods  and  payment 
of  the  price  are  concurrent  conditions,  that  is  to  say,  the  seller  must  he 
ready  and  willing  to  give  possession  of  the  goods  to  the  buyer  in  ex- 
change for  the  price,  and  the  buyer  must  be  ready  and  willing  to  pay 
the  price  in  exchange  for  possession  of  the  goods." 
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It  seems  unnecessary  to  cite  further  cases  in  support  of  this  well-un- 
derstood rule. 

The  latter  branch  of  the  rule  touches  a  species  of  contract  as  to  the 
effect  of  which  there  has  been  much  fluctuation  of  judicial  opinion.  The 
effect  of  the  judgments  in  the  above  case  of  Mersey  Steel  and  Iron  Co. 
Y,  Nay  lor  is  reflected,  and  in  effect  adopted  by  the  31st  section  of  the 
Act,  which  is  as  follows:  — 

31.  "  (1)  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound 
to  accept  delivery  thereof  by  instalments. 

"  (2)  Where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered 
by  stated  instalments,  which  are  to  be  separately  paid  for,  and  the  seller 
makes  defective  deliveries  in  respect  of  one  or  more  instalments,  or  the 
buyer  neglects  or  refuses  to  take  delivery  of  or  pay  for  one  or  more  in- 
stalments, it  is  a  question  in  each  case  depending  on  the  terms  of  the 
contract,  and  the  circumstances  of  the  case,  whether  the  breach  of  con- 
tract is  a  repudiation  of  the  whole  contract,  or  whether  it  is  a  severable 
breach  giving  rise  to  a  claim  for  compensation,  but  not  to  a  right  to  treat 
the  whole  contract  as  repudiated." 

Dickinson  v.  Fanshaw  (1892),  8  Times  Rep.  271,  was  an  action  for 
damages  for  non-delivery  of  purple  ore.  By  the  contract  dated  19th 
July,  1889,  the  defendants  were  to  deliver  15,000  tons  of  purple  ore,  in 
equal  monthly  quantities  spread  over  the  year  1900.  There  was  a  clause 
enabling  the  defendants  to  suspend  delivery  wholly  or  partially  in  case 
of  *'  strikes,  combinations  of  workmen,  accidents,  or  other  unforeseen 
circumstances  causing  the  entire  or  partial  stoppage  of  the  works,  or  the 
stoppage  of  the  canals  by  frost."  The  course  of  dealing  was  that  the 
plaintiffs  (who  purchased  the  ore  to  sell  to  iron-masters)  named  certain 
works  from  time  to  time  for  the  delivery  of  the  iron.  Prior  to  January, 
1890,  the  defendants,  at  the  request  of  plaintiffs,  delivered  460  tons 
forward.  In  January,  1890,  the  trade  was  brisk,  and  the  plaintiffs 
pressed  for  deliveries,  and  the  defendants  delivered  896  tons.  In  Feb- 
ruary, the  plaintiffs  also  pressed  for  deliveries,  and  905  tons  were  deliv- 
ered. In  March,  trade  became  slack,  and,  although  the  defendants  were 
pressing  for  works  to  be  named  by  the  plaintiffs  where  deliveries  could 
be  made,  the  plaintiffs  did  not  name  sufficient  works,  and  in  consequence 
only  798  tons  were  accepted  by  the  plaintiffs.  In  April,  for  the  same 
reason,  only  769  tons  were  accepted.  On  April  16,  the  defendants  wrote 
to  the  plaintiffs  that  unless  the  overdue  deliveries  were  taken  within  a 
month,  they  would  treat  the  contract  as  repudiated  and  would  cancel 
it.  Trade  gradually  became  more  slack,  and  up  to  May  16  only  290 
tons  more  were  accepted.  The  defendants  then  wrote  to  the  plaintiffs  stat- 
ing that,  as  the  plaintiffs  had  refused  to  accept  the  overdue  deliveries, 
the  defendants  deemed  the  contract  at  an  end,  and  cancelled  it  from  that 
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No.  29.  —  BROWN  v,  MULLER. 
(1872.) 

No.  30.  — EOPER  V.  JOHNSON. 
(1873.) 

RULE. 

Where,  by  a  contract  for  sale  of  goods,  the  goods  are 
deliverable  by  successive  deliveries,  the  measure  of  dam- 
ages for  non-performance  is  the  sum  of  the  differences  be- 
tween the  contract  and  the  marketprices  at  the  various 
times  when  the  goods  ought  to  have  been  delivered :  and 
where,  on  the  seller  having  intimated  his  intention  not 
to  make  further  deliveries,  the  action  is  brought  by  the 
buyer  before  the  time  assigned  for  the  delivery  of  the  later 
deliveries,  an  estimate  of  the  differences  must  be  made 
cy  pres  on  the  same  principle. 

Brown  v.  Mailer. 

L.  R.  7  Ex.  319-324  (s.  c.  41  L.  J.  Ex.  214 ;  27  L.  T.  272 ;  21  W.  R.  18). 

Contract  to  deliver  Goods  at  a  Future  Time,  —  Delivery  in  Monthly  Parcels.  [319] 
—  Measure  of  Damages, 

The  plaintiff  bought  of  the  defendant  500  tons  of  iron,  to  be  delivered  in 
about  equal  proportions  in  September,  October,  and  November,  1871.  In 
August,  1871,  the  defendant  gave  notice  to  the  plaintiff  that  he  did  not  intend 
to  deliver  any  iron.  In  December,  the  plaintiff  commenced  an  action  for  non- 
delivery, and  claimed  as  damages  the  difference  on  the  30th  of  November  be- 
tween the  contract  and  the  market  prices  of  the  iron :  — 

Heldy  that  the  proper  measure  of  damages  was  the  sum  of  the  differences 
between  the  contract  and  market  prices  of  one-third  of  500  tons  on  the  30th 
of  September,  the  31st  of  October,  and  the  30th  of  November,  respectively. 

This  is  an  action  for  non -delivery  of  iron. 

At  the  trial  before  Lush,  J. ,  at  the  Liverpool  Spring  Assizes, 
1872,  it  was  proved  that  on  the  21st  of  August,  1871,  the  plain- 
tifif  bought  of  the  defendant  500  tons  of  iron  of  a  specified  quality, 
"  delivery  in  about  equal  monthly  quantities  over  September, 
October,    and  November.*     A  misunderstanding   having  arisen 
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about  the  exact  quality  of  iron  to  be  supplied  —  whether  it  was 
to  be  *  forge  "  or  '^  foundry  "  of  a  particular  number  —  the  defend- 
ant, on  the  24th  of  August,  wrote  to  the  plaintiff  to  request  him 
"  to  consider  the  matter  ofif, "  and  on  the  5th  of  September  in- 
formed him  in  another  letter  that  he  regarded  the  contract  as  can- 
celled, and  had  expunged  the  order  from  his  books. 

The  plaintiff  did  not  reply  to  these  letters,  and  on  the  25th  of 
October  demanded  delivery  of  200  tons  "  as  per  contract "  The 
defendant  declined  to  deliver,  alleging  there  had  never  been  a  con- 
tract On  the  4th  of  December  the  plaintiff  wrote,  stating  that 
he  had  bought  at  the  end  of  November  500  tons  of  iron  against  the 
quantity  the  defendant  had  refused  to  deliver.  This  action  was 
brought  to  recover  £237,  £10  being  the  difference  between  the 
contract  price  and  that  at  which  the  plaintiff  had  bought  If  the 
plaintiff  had  bought  in  when  the  defendant  repudiated  the  contract 
the  difference  would  have  been  £25 ;  if  he  had  bought  in  one-third 
at  the  end  of  each  of  the  three  months  the  sum  of  differences  would 
have  amounted  to  £109  45. 

A  verdict  was  entered  for  the   plaintiff  for  the  full 
[•  320]  amount,  with  *  leave  to  the  defendant  to  move  to  reduce 
the  damages  to  such  sum  as  the  Court  should  direct 

A  rule  was  obtained  accordingly  on  the  ground  that  the  damages 
ought  to  be  assessed  with  regard  to  the  difference  between  the  two 
prices  at  the  time  when  the  defendant  gave  notice  to  the  plaintiff 
of  his  intention  not  to  deliver  any  iron,  or  with  regard  to  the  dif- 
ference on  the  30th  of  September.  ^ 

June  7,  8.  Aspinall,  Q.  C,  and  Shield,  showed  cause.  —  The 
plaintiff  is  entitled  to  the  whole  difference  between  the  contract 
price  and  the  price  at  the  end  of  November.  It  is  true  that  he 
might,  if  he  had  pleased,  have  treated  the  defendant's  repudiation 
as  a  breach  of  contract,  and  then  maintained  an  action  on  the 
principle  of  Hochster  v.  De  la  Tour,  2  R  &  B.  678,  22  L  J.  Q.  B. 
455,  and  Frost  v.  Knight,  L.  R  7  Ex.  Ill,  but  he  may  wait  until 
tlie  last  day  on  which  the  defendant  might  have  delivered.  Fkill' 
potts  V.  Evam,  5  M.  &  W.  475. 

1  Leave  wns  also  reserved  to  enter  a  or  judgments  upon  the  first  point.    The 

non-Huit,  on  the  f^rouud  that  there  was  no  Court  discharged  the  rule  so  far  as  it  re> 

binding  contract  between  the  parties,  and  lated  to  the  entry  of  a  non-suit,  being  of 

tho  rule  obtained  was  to  enter  a  non-suit  opinion  that  there  was  a  contract  to  de- 

an  wcU  as  to  reduce  the  damages ;  but  it  liver  500  tons  "  foundry  "  iron  disclosed 

\*  uuuecussary  to  report  the  aigameuts  upon  the  correspondence. 
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[Bramwell,  B.  —  Quite  apart  from  Hoehster  v.  De  la  Tour, 
there  was  au  absolute  breach  at  the  end  of  September.  Ought  not 
the  plaintiff,  either  when  the  defendant  repudiated  or  at  the  end 
of  the  first  month,  to  have  endeavoured  to  provide  himself  with 
another  contract  ?] 

He  has  an  option.  He  is  not  bound  to  make  a  new  contract 
which  may  or  may  not  turn  out  advantageous  to  him. 

[Kelly,  C.  B.  —  The  defendant  was  to  deliver  in  about  equal 
quantities  in  each  month.  It  seems  to  me  that  the  true  measure 
of  damages  is  the  sum  of  the  differences  at  the  end  of  each  month 
between  the  contract  and  market  prices  of  one-third  of  the  500 
tons.  ] 

According  to  Leigh  v.  Paterson,  8  Taunt  540,  the  last  day  of 
the  whole  period  is  the  proper  date  when  goods  are  to  be  delivered 
between  specified  days, 

*  [Martin,  B.,  referred  to  Boorman  v.  Nash,  9  B.  &  C.   [•  321] 
145,  and  Josling  v.  Irvine,  6  H.  &  N.  512,  30  L  J.  Ex. 
78,  as  supporting  the  view  suggested  by  Kelly,  C.  B.  ] 

Herschell,  Q.  C. ,  in  support  of  the  rule.  —  The  verdict  is  clearly 
entered  for  too  mucL  The  plaintiff  cannot  lie  by  until  the  close 
of  the  whole  period.  Leigh  v.  Paterson  is  not  an  authority  for 
that  proposition.  That  case  might  have  applied  if  the  defendant 
might  have  delivered  the  whole  500  tons  on  the  last  day  of 
November,  but  it  has  no  application  where  the  goods  are  to  be 
delivered  in  parcels.  The  proper  date  for  fixing  the  damage  on 
such  a  contract  is  either  on  the  day  of  repudiation,  or,  at  all 
events,  on  the  day  when  the  contract  is  irrevocably  broken :  t.  e. , 
in  this  case  either  on  the  24th  of  August  or  the  30th  of  September. 
The  plaintiff  ought  to  have  entered  into  a  new  contract  to  the  same 
effect  as  the  broken  one.  Or,  again,  if  neither  of  these  days  be 
accepted,  the  plaintiff  at  the  outside  is  only  entitled  to  the  aggre- 
gate of  the  differences  at  the  end  of  each  of  the  three  months. 

Kelly,  C.  B.  —  I  should  not  have  felt  much  doubt  as  to  what 
should  be  the  measure  of  damages  in  this  case,  but  for  the  hesita- 
tion expressed  during  the  argument  by  my  Brother  Martin;  a 
hesitation  which,  however,  I  understand  now  to  be  removed.  The 
defendant  undertook  in  this  case  to  deliver  500  tons  of  iron  during 
the  months  of  September,  October,  and  November,  1871,  in  about 
equal  portions;  that  is  at  the  rate  of  about  166  tons  in  each 
VOL.  xxui.  —  84 
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month ;  and  he  has  failed  to  deliver  altogether.  Now  the  proper 
measure  of  damages  is  that  sum  which  the  purchaser  requires  to 
put  himself  in  the  same  condition  as  if  the  contract  had  been  per- 
formed. This  being  the  general  principle  of  assessment,  we  find 
that  the  defendant  delivered  no  iron  in  September,  and  on  the 
30th  of  that  month,  I  think,  the  plaintiff  was  entitled  to  receive, 
as  damages,  the  difference  on  that  day  between  the  contract  and 
market  price  of  166  tons.  No  other  satisfactory  principle  can  be 
suggested.  The  plaintiff  might  have  resold  this  amount  of  iron 
to  a  sub-purchaser,  and  to  satisfy  this  sub-contract  might  have 

bought  at  the  then  market  price ;  or  else  must  have  paid 
[*  322]  the  sub-purchaser   *  the   difference ;  and   in   either  case 

would  be  entitled  to  receive  it  from  the  defendant  Then, 
when  the  31st  of  October  arrives,  the  same  state  of  things  recurs 
as  to  the  second  instalment  of  iron  to  be  delivered ;  and  again  the 
damages  will  be  the  difference  between  the  contract  and  market 
prices  on  that  day.  And  a  similar  calculation  must  be  made  with 
reference  to  the  end  of  November.  Therefore  the  plaintiff  will  be 
entitled  to  recover,  altogether,  the  sum  of  the  three  differences  at 
the  end  of  the  three  months  respectively. 

It  has  been  argued  with  much  ingenuity  that  the  damages  ought 
to  be  estimated  at  a  lower  figure  if  it  appear  that  when  the  defend- 
ant announced  his  intention  of  not  delivering,  or  at  all  events 
when  the  first  breach  took  place,  and  it  became  apparent  that  the 
contract  could  never  be  performed  at  all,  the  plaintiff  might  have 
entered  into  a  new  contract  to  the  same  effect  as  the  old  one  for 
the  months  of  October  and  November  on  as  favourable  terms ;  and 
if  the  plaintiff,  on  hearing  he  would  never  get  delivery,  was  bound 
to  go  and  obtain,  if  he  could,  the  new  contract  suggested,  then,  no 
doubt,  assuming  that  he  might  have  made  such  a  contract,  the 
damages  ought  to  be  limited  to  his  loss  at  that  time.  But  there 
was,  in  my  opinion,  no  such  obligation.  He  is  not  bound  to  enter 
into  such  a  contract,  which  might  be  either  to  his  advantage  or 
detriment,  according  as  the  market  might  fall  or  rise.  If  it  fell, 
the  defendants  might  fairly  say  that  the  plaintiff  had  no  right  to 
enter  into  a  speculative  contract,  and  insist  that  he  was  not  called 
upon  to  pay  a  greater  difference  than  would  have  existed  had  the 
plaintiff  held  his  hand.  Or  again,  by  such  a  course,  the  plaintiff 
might  be  seriously  injured  and  yet  have  no  remedy.  Suppose,  for 
example,  his  new  contract  was  with  a  person  who  proved  insolvent 
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He  would,  in  that  case,  be  without  redress;  he  would  have  lost 
his  former  contract,  and  his  new  one  would  turn  out  worthless. 
In  either  event,  therefore,  I  do  not  think  the  plaintiff  could  be 
called  upon  to  enter  into  a  fresh  contract.  If  he  did,  and  thus 
obtained  an  advantage,  he  no  doubt  might  save  the  defendant  from 
some  damages.  But  if  he  should  suffer  a  loss,  as  by  the  insolvency 
of  the  new  contractor,  he  could  not  make  the  defendant  answer  for 
it.  And  if  it  should  happen  that  he  might  have  done  better  for 
the  defendant  by  waiting  and  making  no  speculative  con- 
tract, the  defendant  would  in  his  turn  have  a  fair  *  right  [*  323] 
to  complain  that  his  loss  had  not  been  mitigated  as  far  as 
possible. 

The  case  of  Frost  v.  Knight,  L.  R  7  Ex.  Ill,  has  been  referred 
to  as  showing  that  there  is  a  difference  between  cases  where  the 
contract  is  treated  as  still  subsisting  and  where  it  is  treated  as  at 
an  end.  Now  the  plaintiff  might,  if  he  had  so  elected,  have 
treated  the  contract  as  at  an  end  when  the  defendant  announced 
his  intention  to  break  it.  But  that  is  a  matter  of  election  on  the 
plaintiff's  part,  and  even  although  he  had  elected  thus  to  treat  the 
contract,  yet  in  considering  the  question  of  damages  they  would 
still  be  estimated  with  reference  to  the  times  at  which  the  con- 
tract ought  to  have  been  performed,  that  is,  in  this  case,  at  the 
end  of  the  months  of  September,  October,  or  November.  The 
damages  should  therefore  be  assessed  on  the  principle  I  have 
indicated,  and  the  rule  made  absolute  to  reduce  the  damages  to 
£109  45. 

Martin,  B.  —  In  deference  to  authority  I  come  to  the  same 
conclusion.  But  for  my  own  part  I  should  have  been  disposed 
to  think  that  the  damages  ought  to  have  been  estimated  once  for 
all  when  a  complete  breach  of  the  contract  had  been  committed. 
But  the  cases  of  Boorman  v.  Nash,  9  B.  &  C.  145,  and  Josling  v. 
Irvine,  6  H.  &  N.  512,  30  L.  J.  Ex.  78,  decide  the  matter.  The 
last  case,  which  was  an  action  for  the  non-delivery  of  naphtha  in 
weekly  parcels,  appears  to  place  the  true  rule  beyond  doubt.  In 
the  course  of  the  argument,  Wilde,  B.  ,  observes  (30  L.  J.  Ex.  at 
p.  79) :  "  I  want  to  know  the  market  prices  at  the  end  of  the  first, 
second,  and  third  weeks,  when  the  naphtha  was  to  be  delivered ;  * 
and  my  Brother  Channell  in  giving  judgment  says  (30  L.  J.  Ex. 
at  p.  80) :  "  If,  at  the  end  of  the  first  week  when  the  first  portion 
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was  to  be  delivered  by  the  defendant,  the  price  had  risen,  the 
plaintiff  would  be  entitled  to  damages  proportionate  to  the  rise  in 
price  at  that  period ;  and  so  at  the  end  of  the  second  week  when 
the  second  portion  was  to  be  delivered,  and  again  at  the  end  of 
the  third  week.*  Again,  in  his  judgment,  Wilde,  B.,  repeats 
that  the  damages  must  be  assessed  with  reference  to  the  market 

prices  on  each  of  the  days  fixed  for  the  delivery  of  the 
[*324]  naphtha.     The  verdict  *must,  therefore,  be  reduced  in 

this  case  to  the  amount  pointed  out  by  the  Lord  Chief 
Bakon. 

Channell,  B.  —  I  am  also  of  opinion  that  the  rule  to  reduce 
the  damages  should  be  made  absolute.  I  by  no  means  desire  to 
interfere  with  the  rule  that  where  there  is  a  contract  to  deliver 
goods  on  a  specific  day  the  proper  measure  of  damages  is  the  dif- 
ference on  that  day  between  the  market  and  contract  prices.  But 
where  the  contract  is  to  deliver  in  parcels  at  definite  but  difi'erent 
times,  as  here  at  the  end  of  the  three  months  of  September,  Octo- 
ber, and  November,  there  I  think  the  difference  should  be  taken 
at  the  end  of  each  period.  The  time  when  a  contract  is  broken  is 
one  thing,  the  time  when  it  is  to  be  performed  may  be  quite 
another.  Here  it  was  to  be  performed  by  three  separate  deliveries 
of  goods  on  specified  days.  And  under  these  circumstances,  in 
order  to  measure  the  damages,  resort  must  be  had  to  each  final  day 
of  performance.  The  cases  of  Boorman  v.  Nash,  9  B.  &  C.  145, 
and  Josling  v.  Irvine,  6  H.  &  N.  512,  30  L  J.  Ex.  78,  are  express 
on  this  point  The  right  days,  therefore,  for  ascertaining  the 
damages  were  the  30th  of  September,  the  31st  of  October,  and 
30th  of  November,  respectively,  and  the  total  recoverable  is  the 

sum  of  the  differences  on  those  days.^ 

SuU  absolute  accordingly. 

Eoper  and  another  v.  Johnson. 

L.  R.  8  C.  P.  167-184  (s.  c.  42  L.  J.  C.  P.  65  ;  28  L.  T.  296 ;  21  W.  R.  384). 

[167]  Contract.  —  Measure  of  Damages  in  an  Action  for  Breach  of  a  Conlrad 
for  Forward  Monthly  Deliveries.  —  Breach  before  the  Time  for  Complete 
Performance. 

The  defendant  in  April  agreed  to  sell  and  the  plaintifb  to  buy  3000  toes 
of  coal,  at  Ss,  6(/.  per  ton,  **  to  be  taken  during  the  months  of  May,  June,  July, 
1  Bhamwbll,  B.,  had  left  the  Court  before  the  jadgmeut  was  delirered. 
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and  August.'*  No  coal  having  been  taken  by  the  plaintiffs  in  May,  the  de- 
fendant wrote  on  the  31st  of  that  month  desiring  the  plaintiffs  to  consider  the 
contract  cancelled.  The  plaintiffs  did  not  assent  to  this;  but  on  the  11th  of 
June  the  defendant  definitely  refused  to  deliver  any  coal,  and  on  the  3rd  of 
July  the  plaintiffs  brought  an  action  for  this  bi*each. 

At  the  trial,  which  took  place  on  the  13th  of  August,  the  plaintiffs  proved 
that  the  price  of  coal  had  risen  during  the  whole  period  since  the  beginning  of 
May,  and  was  still  rising.  No  evidence  was  given  to  show  whether  the  plain- 
tiffs could  have  gone  into  the  market  and  obtained  a  new  contract  for  coals. 

Held,  that  in  the  absence  of  evidence  on  the  part  of  the  defendant  that  tlie 
plaintiffs  could  have  obtained  a  new  contract  on  such  terms  as  to  mitigate 
their  loss,  the  true  measure  of  damages  was  the  sum  of  the  differences  between 
the  contract  price  and  the  market  price  at  the  several  periods  for  delivery, 
notwithstanding  that  the  last  period  had  not  elapsed  when  the  action  was 
brought,  or  when  the  cause  was  tried. 


DeclaTation  that  the  plaintiffs  bargained  and  agreed  with  the 
defendant  to  buy  of  him,  and  the  defendant  agreed  to  sell  to  the 
plaintiffs,  3000  tons  of  coal,  at  8s.  6d.  per  ton,  less  2J  per  cent 
discount,  to  be  delivered  during  the  months  of  May,  June,  July, 
and  August,  1872,  at  the  defendant's  colliery,  Hindley  Green,  St 
Helen's;  that  all  conditions  were  fulfilled,  and  all  things  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  the  plaintiffs  to 
have  the  coal  delivered  as  aforesaid;  yet  the  defendant  did  not 
deliver  the  coal  to  the  plaintiff's,  and  refused  to  deliver  the  same ; 
whereby  the  plaintiffs  had  been  deprived  of  the  profit  which  would 
have  accrued  to  them  from  the  delivery  of  the  same,  and  had  been 
prevented  from  performing  a  contract  made  by  them  with  W.  B. 
for  the  sale  to  him  of  the  coal  at  greatly  increased  prices,  which 
last-mentioned  contract  was  made  on  the  faith  of  the  agreement 
with  the  defendant ;  and  by  reason  of  the  premises  the  plaintiffs 
had  become  and  were  liable  to  W.  B.  for  damages  for  the  non-per- 
formance of  the  last-mentioned  contract.     Claim,  £1000. 

Pleas,  1,  that  it  was  not  agreed  as  alleged ;  2,  a  denial 
of  the  *  alleged  breach;  3,  that  before  breach  the  plain-  [*168] 
tiffs  exonerated  and  discharged  the  defendant  from  per- 
formance of  the  agreement ;  4,  that  the  plaintiffs  were  not  ready 
and  willing  to  accept  the  goods  according  to  the  terms  of  the 
agreement;  5,  that  the  plaintiffs  were  not  ready  and  willing  to 
pay  for  the  goods  according  to  the  terms  of  the  agreement ;  6,  that 
the  alleged  agreement  was  contained  in  certain  letters  written  by 
and  between  and  signed  by  the  plaintiffs  and  the  defendant  respec- 
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tively,  and  was  made  subject  to  certain  terms  and  conditions  then 
agreed  upon  by  and  between  the  plaintiffs  and  the  defendant,  and 
contained  therein,  that  is  to  say,  upon  the  terms  or  conditions  that 
the  plaintiffs  should  pay  cash  for  the  goods  before  delivery  thereof 
by  the  defendant,  or  should  furnish  the  defendant  with  references 
satisfactory  to  the  defendant  of  the  plaintitfs'  solvency  and  means; 
that  although  all  conditions  were  fulfilled,  and  all  tilings  hap- 
pened, and  all  times  elapsed  necessary  to  entitle  the  defendant  to 
a  performance  by  the  plaintiffs  of  their  promise,  yet  the  plaintiffs 
did  not  nor  would  pay  to  the  defendant  cash  for  the  goods  before 
delivery  thereof,  and  did  not  nor  would  furnish  the  defendant  with 
references  satisfactory  to  the  defendant  of  the  plaintiffs'  solvency 
and  means ;  and  that  the  defendant  was  prevented  from  perform- 
ing the  agreement  on  his  part  by  the  said  neglect  and  default  of 
the  plaintiff's.     Issue  thereon.^ 

The  cause  was  tried  before  Brett,  J. ,  at  the  last  Summer  Assizes 
at  Liverpool.  The  plaintiffs  are  colliery  proprietors  and  coal 
merchants  carrying  on  business  at  Ackhurst  Hall  Colliery,  near 
Wigan,  and  also  at  Manchester.  The  defendant  is  a  colliery  pro- 
prietor at  Hindley  Green,  St  Helen's.  In  April,  1872,  a  nego- 
tiation took  place  between  the  plaintiffs  and  the  defendant  for  the 
sale  by  the  latter  to  the  former  of  3000  tons  of  coal  to  be  delivered 
in  equal  monthly  quantities  during  the  months  of  May,  June, 
July,  and  August.  Subsequently,  the  following  correspondence 
passed  between  the  parties:  — 

April  18,  1872.  Defendant  to  plaintiffs:  '^  I  beg  to  inform  you 
that  my  lowest  price  for  coal  at  pit  is  8s.  6d.  per  ton, 
[*  169]  less  2  J  per  *  cent  discount ;  but  could  not  bind  myself  to 
supply  the  quantity  named. " 

April  25,  1872.  Defendant  to  plaintiffs:  ''According  to  my 
promise  to-day,  I  now  offer  you  3000  tons  of  coal  to  be  delivered 
during  the  months  of  May,  June,  July,  and  August,  at  8s.  6d.  per 
ton,  less  2J  per  cent  discount,  at  my  colliery,  Hindley.  This 
offer  to  remain  open  until  Monday  next " 

April  26,  1872.  Plaintiffs  to  defendant:  "We  hereby  accept 
your  offer  of  3000  tons  of  Wigan,  4  and  5  foot  coal,  at  8s.  6d,  per 
ton,  less  2|  per  cent  discount,  at  your  siding,  Hindley  Green,  to 
be  taken  during  the  months  of  May,  June,  July,  August,  and  Sep- 

1  There  was  also  a  demurrer  to  the  sixth  plea;  but  by  order  of  Willks,  J.,  die 
issues  of  fact  were  first  tried. 
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tember  next     We  have  added  September,  in  accordance  with  the 
arrangement  entered  into  personally  yesterday. " 

April  27,  1872.  Defendant  to  plaintiffs :  "  I  can  only  deliver 
during  the  months  of  May,  June,  July,  and  August,  and  to  be 
exempt  in  cases  of  strikes  and  accidents.  As  you  are  strangers  to 
me,  I  shall  require  cash  or  a  satisfactory  reference.  * 

April  29,  1872.  Plaintififs  to  defendant :  "  We  agree  to  take  de- 
livery in  the  months  named,  viz. ,  May,  June,  July,  and  August, 
although  we  think  it  rather  strange,  after  the  previous  under- 
standing. With  regard  to  references,  you  had  better  make  your 
own  inquiries  about  us ;  and,  if  they  do  not  result  satisfactory,  we 
will  pay  cash.  * 

April  30,  1872.  Plaintiffs  to  defendant:  "Your  favour  of 
this  morning  is  to  hand.^  We  think  you  are  giving  yourself 
unnecessary  trouble.  We  thought  you  would  make  the  usual 
inquiry  through  your  bankers.  However,  we  beg  to  refer  you  to 
the  Manchester  and  Liverpool  District  Bank,  Wigan.  We  pur- 
pose taking  the  coal  in  regular  daily  quantities  in  your  waggons, 
and  propose  sending  you  instructions  in  the  course  of  next  week.  * 

May  31,  1872.  Defendant  to  plaintifiFs :  "  As  you  have  not 
taken  the  coal  according  to  arrangement,  you  must  consider  the 
contract  cancelled. " 

June  1,  1872.     Plaintiffs  to  defendant :  "  Yours   of   the   31st 
ultimo  duly  received,  in  which  you  say  that  the  contract  for  3000 
tons  coal  must  be  considered  cancelled.     In  reply,  we  beg 
to  *  say  that  we  are  not  aware  of  any  circumstances  to  [*  170] 
justify  the  same,  and  therefore  consider  the  contract  as 
still  in  force.* 

June  10,  1872.  Plaintiffs  to  defendant:  "We  beg  to  inform 
you  that  we  have  ordered  twenty-five  waggons  to  be  sent  to  your 
colliery,  which  be  good  enough  to  load  and  forward  to  Garston  to 
our  order.  The  waggons  will  be  kept  constantly  running,  so  that 
deliveries  will  be  steadily  taken.  * 

June  11,  1872.  Defendant  to  plaintiffs:  "  I  am  in  receipt  of 
yours  of  yesterday,  and  beg  to  state  I  shall  not  load  your  waggons 
if  sent  to  my  colliery.  The  terms  of  my  offer  in  my  letter  to  you 
of  the  25th  of  April  last  not  having  been  accepted,  I  cannot  now 
supply  you  with  coal  until  the  price  and  conditions  are  first 
arranged.     I  left  the  matter  open  from  the  25th  of  April  to  the 

1  The  letter  referred  to  was  Dot  put  in. 
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3l8t  of  May,  to  enable  you  to  accept  my  proposal.  You  not  hav- 
ing done  so,  I  wrote  you  on  the  latter  date  to  the  effect  that  you 
might  consider  our  negotiation  as  to  the  3000  tons  at  an  end. ' 

June  12.  1872.  Plaintiffs  to  defendant:  "We  are  in  receipt 
of  your  favour  of  the  11th.  The  3000  tons  of  coal  bought  from 
you  are  already  sold,  and  we  have  sent  waggons  to  your  colliery  to 
be  filled ;  in  default  of  which,  we  shall  charge  you  with  demur- 
rage, as  we  consider  that  nothing  has  occurred  to  invalidate  the 
contract " 

June  15,  1872.  Plaintiffs  to  defendant :  "  We  have  forwarded 
to  Swan  Lane  Colliery  nine  waggons,  which  arrived  at  your  siding 
yesterday.  Be  good  enough  to  load  them  on  our  account,  and  give 
them  quick  despatch,  as  we  have  a  vessel  waiting  to  be  filled.  * 

June  19,  1872.  Plaintiffs'  attorneys  to  defendant:  "Messrs. 
Eoper  &  Co.  have  consulted  us  upon  the  subject  of  your  breach  of 
contract  relative  to  3000  tons  of  coal ;  and  we  beg  to  inform  you 
that,  unless  the  amount  of  the  damage  sustained  by  our  clients, 
£300,  be  paid  to  us  by  Friday  next,  a  writ  will  be  issued  against 
you.* 

The  defendant  replied,  referring  to  his  solicitor;  and  the  writ 
in  this  action  was  issued  on  the  3rd  of  July. 

The  plaintiffs  claimed  to  be  entitled  to  damages  estimated 
according  to  the  advance  in  the  market-price  of  coal  at  the 
[•171]  *  various  periods  at  which  the  coal  contracted  for  should 
have  been  delivered,  viz.,  in  equal  monthly  quantities, 
750  tons  in  each  of  the  four  months  of  May,  June,  July,  and 
August.  It  was  proved  that,  from  the  14th  to  the  29th  of  May, 
tlie  market-price  of  coal  had  advanced  (in  Liverpool  where  the 
contract  was  made),  6d.  per  ton;  between  the  29th  and  31st,  Is, 
6(L  per  ton ;  between  the  1st  and  30th  of  June,  2s.  per  ton ;  be- 
tween the  1st  and  15th  of  July,  2«.  6d,  per  ton ;  between  the  15th 
and  19th,  3«.  6d,  per  ton ;  between  the  19th  of  July  and  the  15th 
of  August,  5s.  per  ton;  and  between  that  day  and  the  31st  of 
August,  it  was  estimated  that  the  rise  would  be  10s.  per  ton. 
The  trial  took  place  on  the  13th  of  August  In  addition  to  this, 
the  plaintiffs  claimed  a  sum  for  waggon  expenses  or  demurrage,^ 
Uioir  whole  claim  amounting  to  £505  2s.  5d. 

For  tlie  defendant  it  was  insisted  that,  the  plaintiffs  not  having 
twknn   any  coal  in  all   the  month  of  May,   the  defendant  was 
1  This  claim  was  abandoned  on  the  aigament  of  the  mla 
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entitled  to  declare  the  contract  at  an  end;  that,  assuming  the 
plaintiffs  to  be  entitled  to  recover  anything,  the  utmost  damages 
they  could  claim  would  be  the  difference  between  the  contract- 
price  and  market-price  of  coal  on  the  day  on  which  the  defendant 
refused  to  perform  the  contract ;  and  that,  at  all  events,  they  were 
not  entitled  to  speculate  upon  the  possible  rise  in  the  market  after 
the  day  of  trial. 

A  verdict  was  taken  for  the  plaintiffs  for  £505  2&  5d, ,  subject 
to  leave  reserved  to  the  defendant  to  enter  a  verdict  for  him  or  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiffs,  not 
having  performed  the  contract  by  taking  any  coal  in  May,  were 
not  entitled  to  recover ;  or  to  reduce  the  damages  to  such  sum  as 
the  Court  should  direct 

A  rule  having  been  obtained  accordingly, 

Holker,  Q.  C. ,  and  Dixon,  showed  cause.  —  The  first  branch  of 
the  rule  is  disposed  of  by  Simpson  v.  Crippin,  L.  R  8  Q.  B.  14,^ 
which  was  decided  in  the  Queen's  Bench  after  this  rule  was 
granted.  There,  the  defendants  agreed  to  supply  the  plaintiffs 
with  from  6000  to  8000  tons  of  coal,  to  be  delivered 
into  the  plaintiffs  waggons  at  •  the  defendants'  collieries,  [*  172] 
in  equal  monthly  quantities,  during  the  period  of  twelve 
months,  at  5«.  6d.  per  ton.  During  the  first  month  the  plaintiffs 
sent  waggons  to  receive  only  158  tons.  Immediately  after  the 
first  month  had  expired,  the  defendants  informed  the  plaintiffs 
that,  as  the  plaintiffs  had  taken  only  158  tons,  the  defendants 
would  annul  the  contract  The  plaintiffs  refused  to  allow  the 
contract  to  be  annulled,  but  the  defendants  declined  to  deliver 
any  more  coal.  The  Court  held  that  the  breach  by  the  plaintiffs 
in  taking  less  than  the  stipulated  quantity  during  the  first  month 
did  not  entitle  the  defendants  to  rescind  the  contract 

[Herschell,  Q.  C,  admitted  that  he  could  not  in  this  Court 
argue  in  support  of  the  first  branch  of  the  rule,  but  must  confine 
himself  to  the  reduction  of  damages.  ] 

There  was  a  complete  contract  on  the  29th,  or  at  the  latest  on 
the  30th  of  April,  under  which  the  plaintiffs  bound  themselves 
to  take  and  the  defendant  bound  himself  to  deliver  750  tons  of 
coal  in  each  of  the  months  of  May,  June,  July,  and  August     The 

1  It  will  be  observed  that  this  decision    Mersey  Steel,  ^e.  Co.  t.  Nayhr,  No.  28, 
was  substantiaUy  in  accordance  with  the    post,  R.  C. 
later  decinona  of  the  House  of  Lords  in 
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jury  have  assessed  the  damages  at  the  diflference  between  the  con- 
tract-price and  the  market-price  at  each  of  the  periods  when  tl^e 
coal  ought  to  have  been  delivered.  It  will  be  said  that  the  dam- 
ages should  have  been  assessed  at  the  difiference  of  price  on  the 
Slst  of  May,  when  the  defendant  intimated  to  the  plaintiffs  that 
they  must  consider  the  contract  cancelled.  But  the  defendant 
clearly  had  no  right  to  repudiate  the  contract  because  the  plain- 
tiffs had  not  taken  any  coal  in  the  month  of  May.  That  is  settled 
by  Simpson  v.  Crippin.  If  the  plaintiffs  had  waited  until  the 
end  of  August  before  they  brought  their  action,  it  would  be  con- 
ceded that  they  would  have  been  entitled  to  recover  the  whole 
damages  which  the  jury  have  given.  Why  should  the  fact  of  the 
action  having  been  brought  before  that  time,  upon  the  principle 
laid  down  in  ffochster  v.  De  la  Tour,  2  K  &  B.  678,  22  L.  J.  Q. 
B.  455,  and  Danube  and  Black  Sea  Company  v  Zenos,  11  C.  B. 
(N.  S.)  152,  13  C.  B.  (N.  S.)  825,  31  L.  J.  C.  P.  84,  284,  the 
defendant  having  definitely  refused  to  perform  the  contract,  make 

any  difference?  In  Simpson  v.  Crippin,  the  action  was 
[*  173]  brought  at  the  end  of  the  sixth  *  month.     In  the  then 

state  of  the  market,  it  was  impossible  for  the  plaintiffs  to 
obtain  a  new  forward  contract  upon  such  favourable  terms:  the 
ordinary  rule,  therefore,  cannot  apply  to  such  a  case.  In  Brown 
V.  Muller,  L  E.  7  Ex.  319,  the  plaintiff  bought  of  the  defendant 
500  tons  of  iron,  to  be  delivered  in  about  equal  proportions  in 
September,  October,  and  November,  1871.  In  August,  1871,  the 
defendant  gave  notice  that  he  did  not  intend  to  deliver  any  iron. 
In  December,  the  plaintiff  commenced  an  action  for  non-delivery, 
and  claimed  as  damages  the  difference  on  the  30th  of  November 
between  the  contract  and  market  prices  of  the  iron;  and  it  was 
held  that  the  proper  measure  of  damages  was  the  sum  of  the  dif- 
ferences between  the  contract  and  market  prices  of  one-third  of 
500  tons  on  the  30th  of  September,  the  31st  of  October,  and  the 
30th  of  November  respectively.  It  is  true  that  the  period  for  the 
delivery  of  the  last  of  the  iron  had  expired  at  the  time  of  action 
brought;  but  in  all  other  respects  that  case  is  wholly  undistip- 
guishable  from  the  present  Kelly,  C.  B.,  in  giving  judgment, 
says  (p.  531,  ante) :  *  The  case  of  Frost  v.  Knight,  L.  R  5  Ex. 
322,  in  error,  L.  R  7  Ex.  Ill,  has  been  referred  to  as  show- 
ing that  there  is  a  difference  between  cases  where  the  contract 
is  treated  as  still  subsisting  and  where  it  is  treated  as  at  an 
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end.  Now,  the  plaintifif  might,  if  he  had  so  elected,  have  treated 
the  contract  as  at  an  end  when  the  defendant  announced  his  inten- 
tion to  break  it  But  that  is  a  matter  of  election  on  the  plain- 
tiff's part;  and,  even  although  he  had  elected  thus  to  treat  the 
contract,  yet,  in  considering  the  question  of  damages,  they  would 
still  be  estimated  with  reference  to  the  times  at  which  the  con- 
tract ought  to  have  been  performed,  that  is,  in  this  case,  at  the 
end  of  the  months  of  September,  October,  and  November.  "  Mar- 
tin, B. ,  says :  "  In  deference  to  authority,  I  come  to  the  same 
conclusion.  But,  for  my  part,  I  should  have  been  disposed  to 
think  that  the  damages  ought  to  have  been  estimated  once  for  all 
when  a  complete  breach  of  the  contract  had  been  committed.  But 
the  cases  of  Boorman  v.  Nash,  9  B.  &  C.  145,  and  Josling  v. 
Irvine,  6  H.  &  N.  512,  30  L.  J.  Ex.  78,  decide  the  mat- 
ter. "  And  Channell,  B.  ,  said :  "  I  by  no  means  *  desire  [*  174] 
to  interfere  with  the  rule  that,*  where  there  is  a  contract 
to  deliver  goods  on  a  specific  day,  the  proper  measure  of  damages 
is  the  difference  on  that  day  between  the  market  and  contract 
prices.  But,  where  the  contract  is  to  deliver  in  parcels  at  definite 
but  different  times,  as  here,  at  the  end  of  the  three  months  of 
September,  October,  and  November,  there  I  think  the  difference 
should  be  taken  at  the  end  of  each  period.  The  cases  of  Boorman 
V.  Nash,  and  Josling  v.  Irvine^  are  express  on  this  point " 

Herschell,  Q.  C. ,  and  Baylis,  in  support  of  the  rule.  —  Having 
elected  to  treat  the  contract  as  at  an  end  by  bringing  their  action 
(on  the  3rd  of  July),  the  damages  are  to  be  assessed  with  refer- 
ence to  the  price  at  which  the  plaintiffs  might  have  gone  into  the 
market  on  that  day  and  obtained  a  contract  for  coal  of  the  particu- 
lar description. 

[Brett,  J.  —  What  evidence  was  there,  or  what  probability, 
that  they  could  have  obtained  a  contract  for  forward  deliveries  at 
the  market-price  of  that  day  ?] 

The  onus  of  proving  the  damage  they  had  sustained  lay  upon 
the  plaintiffs.  Brovm  v.  Muller  is  no  authority  here :  the  action 
there  was  not  brought  until  the  period  for  the  last  delivery  had 
elapsed;  consequently,  the  dicta  relied  on  were  unnecessary  and 
ohiter.  And  even  there,  Bramwell,  B.,  who  had  left  the  Court 
before  the  judgment  was  pronounced,  seems  to  have  thought  that 
the  plaintiff  ought  to  have  endeavoured  to  get  a  new  contract  as 
soon  as  there  was  a  complete  breach.     He  says  in  the  course  of 
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the  argument  (L.  R  7  Ex.  at  p.  820) :  *  Quite  apart  from  Hochstcr 
V.  De  la  Tour,  there  was  an  absolute  breach  at  the  end  of  Septem- 
ber. Ought  not  the  plaintiff,  either  when  the  defendant  repu- 
diated or  at  the  end  of  the  first  month,  to  have  endeavoured  to 
provide  himself  with  another  contract  ? "  Hochster  v.  De  la  Tout 
was  the  first  case  that  started  this  description  of  question.  A 
different  rule  was  acted  upon  in  PkUlpotts  v.  Evans,  6  M.  & 
W.  475. 

[Keating,  J.  — In  the  earlier  part  of  his  judgment  in  Brovm  v. 
Muller,  L.  R  7  Ex.  at  p.  322,  Kelly,  C.  B.,  says  that 
[*  175]  the  plaintiff  was  not  bound  to  *  go  into  the  market  when 
the  first  breach  took  place  and  endeavour  to  obtain  a  simi- 
lar contract,  which  might  or  might  not  turn  out  to  be  benefi- 
cial, and  which  might  in  one  event  give  the  defendant  a  right  to 
complain. 

Brett,  J.  —  You  are  arguing  for  what  Martin,  B.  ,  wished  was 
the  rule ;  but  all  the  three  Judges  gave  deliberate  judgments  the 
other  way.  ] 

This  point  did  not  arise  in  that  case.  Here,  the  Court  may 
fairly  assume  that  the  plaintiffs  might  have  obtained  a  contract 
at  the  price  of  the  day  on  which  the  action  was  brought;  conse- 
quently, the  damages  should  be  estimated,  at  the  highest,  at  an 
advance  of  2&  6(f.  per  ton  on  2250  tons ;  the  plaintiffs  not  being 
entitled  to  claim  in  respect  of  the  non-delivery  of  750  tons  in 
May.  Even  according  to  the  plaintiffs'  view,  there  was  no  actual 
advance,  at  the  time  the  action  was  commenced,  beyond  5&  per 
ton.  Contracts  for  forward  delivery  are  by  no  means  rare.  Such 
contracts  were  made  in  Hoare  v.  liennie,  5  H.  &  N.  19,  29  L  J. 
Ex.  73,  and  Simpson  v.  Crippin. 

C.  Bussell,  Q.  C,  intimated  his  willingness  to  consent  to  a 
reduction  of  the  damages,  at  the  suggestion  of  the  Court,  to  £400. 

Keating,  J.  —  The  question  in  this  case  arises  upon  a  contract 
by  which  the  defendant  agreed  to  deliver  coals  to  the  plaintiffs  at 
certain  specified  periods,  at  8«.  6d.  per  ton.  The  quantity  to  be 
dolivered  was  3000  tons,  and  the  deliveries  were  to  take  place  in 
tlie  months  of  May,  June,  July,  and  August,  1872.  There  was 
Hinne  controversy  as  to  the  facts ;  but  there  can  be  no  doubt  that 
tho  defendant,  soon  after  the  contract  was  entered  into,  intimated 
Ikid  dotormiuation  not  to  perform  it;  and  it  seems  to  be  agreed 
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that,  at  all  events,  that  repudiation  of  the  contract  was  accepted 
by  the  plaintiffs  on  the  3rd  of  July,  when  they  brought  this 
action  for  the  non-performance  of  it  The  difi&culty  as  to  the 
measure  of  damages,  or  rather  as  to  the  principle  on  which  the 
damages  are  to  be  assessed,  arises  from  the  circumstance  of 
the  time  for  delivery  of  the  coal  extending  over  the  whole  of  the 
month  of  August.  Had  the  action  been  delayed  until  after  the 
expiration  of  the  time  for  the  completion  of  the  con- 
tract, we  should  have  entertained  but  ♦  little  doubt ;  for,  [*  176] 
the  case  would  then  have  been  distinctly  within  the 
authority  of  Brovm  v.  Muller,  L.  R  7  Ex.  319,  and  we  should 
have  considered  ourselves  bound  by  that  decision.  But  the  diffi- 
culty here  arises  from  the  fact  of  the  action  having  been  brought 
on  the  3rd  of  July.  In  Brovm  v.  Muller,  it  was  clearly  decided 
that,  where  the  contract  is  for  the  delivery  of  goods  in  equal  pro- 
portions in  a  given  number  of  months,  and  the  action  for  non- 
delivery is  not  brought  until  after  the  expiration  of  the  period 
stipulated  for  the  last  delivery,  the  proper  measure  of  damages  is 
the  sum  of  the  differences  between  the  contract  and  market  prices 
on  the  last  day  of  each  month  respectively.  That  was  the  proper 
measure  of  damages  there.  But  here  the  breach  occurred  before 
the  end  of  the  period  over  which  the  contract  extended ;  and  the 
question  is,  what  is  the  proper  measure  of  damages  in  such  a  case. 
Mr.  Herschell  in  his  very  able  argument  insisted  that  the  true 
measure  is  the  loss  which  had  resulted  to  the  plaintiffs  at  the 
time  of  such  breach,  and  that  the  mode  of  ascertaining  the  amount 
of  such  loss  is  to  inquire  upon  what  terms  the  plaintiffs  could 
have  gone  into  the  market  and  obtained  a  similar  contract  on  that 
day.  That,  it  is  said,  is  the  true  and  the  only  measure  of  dam- 
ages in  such  a  case ;  and  hence  it  is  contended  that  it  was  incum- 
bent on  the  plaintiffs  here  to  give  evidence  of  loss  ascertained  in 
that  manner,  by  showing  what  would  be  the  difference  between 
the  contract-price  and  the  price  at  which  they  could  have  obtained 
a  similar  contract  on  the  day  of  the  breach,  or  that  they  were 
unable  to  obtain  such  a  contract  at  all.  Now,  it  appears  to  me 
that  the  plaintiffs  cannot  be  called  upon  to  give  evidence  of  that 
sort  The  rule  laid  down  by  the  Court  of  Exchequer  in  Brovm  v. 
Muller  is  to  be  applied  to  the  present  case  cy  pr^.  The  Judges 
there  in  reality  did  go  into  the  question  which  arises  here ;  and 
the  Lord  Chief  Baron,  and  Martin  and  Channell,  BB.,  pro- 
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nounced  opinions  which  are  distinctly  in  favour  of  the  plaintiffs 
in  this  case.  Mr.  Herschell  is  undoubtedly  justified  in  saying 
that  those  judgments  are*  to  a  certain  extent  ohUer.  Still  they 
come  to  us  recommended  by  very  high  authority ;  and  I  am  dis- 
posed to  concur  in  them.  The  diflSculty  which  presents  itself  here 
is  introduced  by  the  comparatively  recent  case  of  Hochster  v.  De 
la  Tour,  2  E  &  B.  678,  22  L.  J.  Q.  B.  455,  the  first  case 
[*  177]  *  which  decided  that,  in  the  case  of  an  executory  con- 
tract, the  refusal  of  one  party  to  perform  the  contract 
would  justify  the  other  in  at  once  treating  such  refusal  as  a 
breach,  and  suing  for  damages.  That  case  has  been  distinctly 
recognised  on  many  subsequent  occasions,  and  we  must  now 
assume  it  to  be  law.  It  has  undoubtedly  introduced  a  difficulty 
in  the  assessment  of  damages  in  similar  cases.  It  was  followed 
in  Frost  v.  Knight,  L.  R  5  Ex.  322,  in  the  Court  of  Exchequer, 
and  the  Exchequer  Chamber  (L.  R  7  Ex.  Ill),  also  professed  to 
act  upon  it.  It  was  not  necessary  in  either  case  to  decide  what 
the  damages  actually  were  in  moneys  numbered.  But  we  are  not 
left  without  some  light  upon  the  subject ;  for,  Cockburn,  Ch.  J. , 
lays  down  the  rule  which  I  for  one  am  prepared  toact  upon  here, 
and  in  the  same  terms  in  which  it  was  laid  down  by  the  three 
Judges  in  Brown  v.  Muller,  viz.,  that  the  periods  of  time  at  which 
the  difference  of  price  on  a  contract  of  this  kind  is  to  be  taken, 
are  the  periods  of  time  at  which  the  deliveries  would  have  taken 
place  had  the  contract  been  performed.  Cockburn,  Ch.  J.,  in 
delivering  what  must  be  assumed  to  be  the  judgment  of  the  whole 
Court  of  Exchequer  Chamber  in  Frost  v.  Knight,  L.  R  7  Ex.  at 
p.  112,  says:  "  The  law  with  reference  to  a  contract  to  be  per- 
formed at  a  future  time,  where  the  party  bound  to  performance 
announces  prior  to  the  time  his  intention  not  to  perform  it,  as 
established  by  the  cases  of  Hochster  v.  De  la  Tour  and  The  Dan- 
ube and  Black  Sea  Company  v.  Zenos,  13  C.  B.  (N.  S.)  825,  31 
L.  J.  C.  R  284,  on  the  one  hand,  and  Avery  v.  Bowdeji,  5  E.  & 
B.  714,  26  L.  J.  Q.  B.  3,  Beid  v.  Hoskins,  6  E.  &  B.  953,  26  L 
J.  Q.  B.  3,  and  Barrick  v.  Buba,  2  C.  B.  (N.  S.)  563,  26  L.  J.  C. 
P.  280,  on  the  other,  may  be  thus  stated.  The  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as  inoperative,  and 
await  the  time  when  the  contract  is  to  be  executed,  and  then  hold 
the  other  party  responsible  for  all  the  consequences  of  non-per- 
formance; but,  in  that  case,  he  keeps  the  contract  alive  for  the 
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benefit  of  the  other  party  as  well  as  his  own ;  he  remains  subject 
to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  only  to  complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it,  but  also 
to  *  take  advantage  of  any  supervening  circumstance  which  [*  178] 
would  justify  him  in  declining  to  complete  it  On  the 
other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to 
the  contract,  and  may  at  once  bring  his  action  as  on  a  breach  of 
it;  and  in  such  action  he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  the  non-performance  of  the  contract  at  the 
appointed  time."  And  he  adds  this  qualification,  —  "Subject, 
however,  to  abatement  in  respect  of  any  circumstances  which  may 
have  afforded  him  the  means  of  mitigating  his  loss. "  That  seems 
to  me  to  get  rid  of  the  argument  urged  on  the  part  of  the  defend- 
ant, viz.,  that  the  true  and  only  measure  of  damages  in  such  a 
case  as  this  is,  the  loss  which  the  plaintiffs  have  sustained  in  con- 
sequence of  the  defendant's  failure  to  perform  the  contract ;  that 
the  mode  of  estimating  that  loss  is  by  ascertaining  the  difference 
between  the  contract-price  and  the  price  at  which  the  plaintiffs 
might  have  obtained  a  new  contract  on  the  day  of  the  admitted 
breach ;  and  that  it  was  for  the  plaintiffs  to  show  what  that  differ- 
ence was,  either  by  having  entered  into  such  a  contract,  or  by 
proof  of  their  inability  to  obtain  one.  It  seems  to  me  that,  when 
the  plaintiffs  have  shown  that  there  has  been  a  distinct  breach  of 
the  contract  on  the  part  of  the  defendant,  and  have  further  shown 
that  at  the  periods  at  which  the  coal  should  have  been  delivered, 
they  could  only  have  obtained  them  at  an  advanced  price,  they 
were  entitled  to  the  difference  between  that  advanced  price  and 
the  contract-price,  unless  the  defendant  gave  evidence  that  another 
similar  contract  might  have  been  obtained  on  more  mitigated 
terms.  For  instance,  if  there  had  been  a  fall  in  the  market,  or 
any  other  circumstance  calculated  to  diminish  the  loss,  it  would 
be  for  the  defendant  to  show  it  This  is  the  best  conclusion  I 
have  been  able  to  arrive  at ;  and  it  has  the  support  of  the  opinions 
of  three  Judges  of  the  Exchequer  in  Brown  v.  Muller,  I  think 
it  is  the  better  and  the  safer  rule;  though  I  am  free  to  confess 
that  the  matter  is  by  no  means  devested  of  difficulty,  —  a  diffi- 
culty occasioned  by  the  novel  doctrine  introduced  by  the  case 
of  Hochster  v.  De  la  Tour,      But   it  seems  to   me  that  it  is  a 
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[*179]  rule  which  is  more  likely  to  avoid  *  those   difficulties 
than  the  other  rule  which  has  been  suggested   by  Mr. 
Herschell. 

The  rule  will,  therefore,  be  made  absolute  to  reduce  the  dam- 
ages to  £400,  the  sum  agreed  upon  between  the  parties. 

Brett,  J.  —  This  is  an  action  brought  upon  a  contract  for  the 
purchase  and  sale  of  marketable  goods,  whereby  the  defendant 
undertook  to  deliver  them  in  certain  quantities  at  certain  speci- 
fied times ;  and  the  action  is  brought  for  the  non-performance  of 
that  contract  Now,  in  ordinary  cases,  the  contract  is  to  deliver 
the  goods  on  a  specified  day,  and  there  is  no  breach  until  that  day 
has  passed.  In  the  case  of  marketable  goods,  the  rule  as  to 
damages  for  breach  of  the  contract  to  deliver  is,  the  difiference 
between  the  contract-price  and  the  market-price  on  the  day  of 
breach.  That  is  perfectly  right  when  the  day  for  performance 
and  the  day  of  breach  are  the  same.  Another  form  of  contract  is, 
as  in  Brown  v,  Muller^  L.  R  7  Ex.  319,  to  deliver  goods  in  cer- 
tain quantities  on  different  days.  The  effect  of  the  judgment  in 
that  case  is  that,  the  contract  being  wholly  unperformed,  there  is 
a  breach,  —  a  partial  breach,  —  on  each  of  the  specified  days ;  such 
breaches  occurring  on  the  same  days  as  the  days  appointed  for  the 
performance  of  the  several  portions  of  the  contract.  But  the  case 
of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  Q.  B.  455, 
introduced  this  qualification,  that,  where  one  party,  before  the 
day  for  the  performance  of  the  contract  has  arrived,  declares  that 
he  will  not  perform  it,  the  other  may  treat  that  as  a  breach.  That 
complication  has  arisen  here ;  the  contract  being  for  the  delivery 
of  the  goods  on  future  specified  days,  the  defendant  has  before  the 
time  appointed  for  the  last  delivery  declared  that  he  will  not  per- 
form the  contract,  and  the  plaintiffs  have  elected  to  treat  that  as 
a  breach  and  to  bring  their  action. 

Now,  to  entitle  a  plaintiff  to  recover  damages  in  an  action  upon 
a  contract,  he  must  show  a  breach  and  that  he  has  sustained  dam- 
age by  reason  of  that  breach.  These  two  are  quite  distinct  All 
that  Hochster  v.  De  la  Tour  decided  was  this,  that,  if  before  the 
day  stipulated  for  performance,  the  defendant  declares  that  he  will 
not  perform  it,  the  plaintiff  may  treat  that  declaration  as  a  breach 
'  of  the  contract,  and  sue  for  it  Now  comes  the  question 
[*  180]  whether  in  *  such  a  case  as  this  there  is  to  be  a  different 
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rule  as  to  proof  of  the  amount  of  damage  which  the  plaiatiflf 
has  suflfered.  The  general  rule  as  to  damages  for  the  breach  of 
a  contract  is,  that  the  plaintiff  is  to  be  compensated  for  the  differ- 
ence of  his  position  from  what  it  would  have  been  if  the  contract 
had  been  performed.  In  the  ordinary  case  of  a  contract  to  deliver 
marketable  goods  on  a  given  day,  the  measure  of  damages  would 
be  the  difference  between  the  contract-price  and  the  market-price 
on  that  day.  Now,  although  the  plaintiff  may  treat  the  refusal  of 
the  defendant  to  accept  or  to  deliver  the  goods  before  the  day  for 
performance  as  a  breach,  it  by  no  means  follows  that  the  damages 
are  to  be  the  difference  between  the  contract-price  and  the  market- 
price  on  the  day  of  the  breach.  It  appears  to  me  that  what  is 
laid  down  by  Cockburn,  Ch.  J.,  in  Frost  v.  Knight,  in  the 
Exchequer  Chamber  (L  B.  7  Ex.  Ill),  involves  the  very  distinc- 
tion which  I  am  endeavouring  to  lay  down,  viz. ,  that  the  election 
to  take  advantage  of  the  repudiation  of  the  contract  goes  only  to 
the  question  of  breach,  and  not  to  the  question  of  damages ;  and 
that,  when  you  come  to  estimate  the  damages,  it  must  be  by  the 
difference  between  the  contract-price  and  the  market-price  at  the 
day  or  days  appointed  for  performance,  and  not  at  the  time  of 
breach.  Now,  how  does  the  Chief  Justice  deal  with  the  matter  ? 
He  deals  first  with  the  case  of  an  action  brought  after  the  day  for 
performance.  He  says :  "  The  promisee,  if  he  pleases,  may  treat 
the  notice  of  intention  as  inoperative,  and  await  the  time  when 
the  contract  is  to  be  executed,  and  then  hold  the  other  party 
responsible  for  all  the  consequences  of  non-performance;  but,  in 
that  case,  he  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own ;  he  remains  subject  to  all  his  own  obli- 
gations and  liabilities  under  it,  and  enables  the  other  party  not 
only  to  complete  the  contract,  if  so  advised,  notwithstanding  his 
previous  repudiation  of  it,  but  also  to  take  advantage  of  any  super- 
vening circumstance  which  would  justify  him  in  declining  to 
complete  it "  He  then  treats  of  the  other  case :  "  On  the  other 
hand,  the  promisee  may,  if  he  thinks  proper,  treat  the  repudia- 
tion of  the  other  party  as  a  wrongful  putting  an  end  to  the  con- 
tract, and  may  at  once  bring  his  action  as  on  a  breach  of  it ;  and 
in  such  action  he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  the  *  non -performance  of  the  con-  [*  181] 
tract  at  the  appointed  time,"  that  is,  from  non-perform- 
ance of  the  contract  at  the  time  or  times  appointed  for  its  perform- 
voL.  XXIII.  —  86 
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ance.  That  clearly  negatives  Mr.  Herscheire  aignment,  and 
gives  the  rule  for  the  assessment  of  damages  in  the  way  I  have 
stated,  viz. ,  that  they  must  be  such  as  the  plaintiffs  would  have 
sustained  at  the  day  appointed  for  performance  of  the  contract 
Then  he  goes  on  and  shows  the  real  distinction  between  the  cases 
he  has  put,  —  *  Subject,  however,  to  abatement  in  respect  of  any 
circumstances  which  may  have  afforded  him  the  means  of  mitigat- 
ing his  loss. "  He  says  further :  "  The  contract  having  been  thus 
broken  by  the  promisor,  and  treated  as  broken  by  the  promisee, 
performance  at  the  appointed  time  becomes  excluded,  and  the 
breach  by  reason  of  the  future  non-performance  becomes  virtually 
involved  in  the  action  as  one  of  the  consequences  of  the  repudia- 
tion of  the  contract ;  and  the  eventual  non-performance  may  there- 
fore, by  anticipation,  be  treated  as  a  cause  of  action,  and  damages 
be  assessed  and  recovered  in  respect  of  it,  though  the  time  for  per- 
formance may  yet  be  remote.  It  is  obvious  that  such  a  course 
must  lead  to  tiie  convenience  of  both  parties;  and,  though  we 
should  be  unwilling  to  found  our  opinion  on  grounds  of  conven- 
ience alone,  yet  the  latter  tend  strongly  to  support  the  view  that 
such  an  action  ought  to  be  admitted  and  upheld.  By  acting  on 
such  a  notice  of  the  intention  of  the  promisor,  and  taking  timely 
measures,  the  promisee  may  in  many  cases  avert,  or  at  all  events 
materially  lessen,  the  injurious  effects  which  would  otherwise 
flow  from  the  non-fulfilment  of  the  contract ;  and,  in  assessing  the 
damages  for  breach  of  performance,  a  jury  will  of  course  take  into 
account  whatever  the  plaintiff  has  done,  or  has  had  the  means  of 
doing,  and,  as  a  prudent  man,  ought  in  reason  to  have  done, 
whereby  his  loss  has  been  or  would  have  been  diminished. "  He 
uses  the  very  term  I  used  in  the  course  of  the  argument,  and 
which  Mr.  Herschell  objected  to,  viz. ,  "  ought  to  have  done. "  It 
seems  to  me  to  follow  from  that  ruling  that  the  plaintiffs  here  did 
all  they  were  bound  to  do  when  they  proved  what  was  the  differ- 
ence between  the  contract-price  and  the  market-price  at  the  several 
days  specified  for  the  performance  of  the  contract,  and  that  primt 
facie  that  is  the  proper  measure  of  damages;  leaving  it  to  the 

defendant  to  show  circumstances  which  would  entitle  him 
[•  182]  to  a  *  mitigation.     No  such  circumstances  appeared  here ; 

there  was  nothing  to  show  that  the  plaintiffs  ought  to 
have  or  could  have  gone  into  the  market,  — a  rising  market,  — 
and  obtained  a  similar  contract     But  I  cannot  help  thinking  that 
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the  Chief  Justice's  judgment  in  the  case  last  referred  to  goes 
further,  and  says  in  effect  that  the  plaintiffs  were  not  bound  to 
attempt  to  get  a  new  contract  It  was  upon  precisely  the  same 
argument  that  the  Chief  Baron  in  Brotvn  v.  Muller  decided 
against  Mr.  Herschell  that  the  plaintiff  there,  as  a  reasonable 
man,  was  not  bound  to  make  a  forward  contract  Baron  Martin 
held  the  same,  though  apparently  with  some  reluctance;  but  no 
doubt  is  expressed  in  the  judgment  of  Baron  Channell.  If  we 
had  been  altogether  without  authority,  I  should  have  come  to  the 
same  conclusion.  But  I  think  we  are  bound  by  the  authority  of 
Frost  V.  Knight  and  Brotvn  v.  Muller. 

Grove,  J.  —  I  have  come  to  the  same  conclusion,  notwithstand- 
ing that  I  have  entertained  considerable  doubt  during  the  argu- 
ment, particularly  upon  the  first  proposition,  as  to  which  I  desire 
not  to  pronounce  any  opinion.  Upon  the  second  point  I  entirely 
agree  with  the  rest  of  the  Court,  viz. ,  whether  there  was  any  evi- 
dence upon  which  we  could  act  As  to  the  first  question,  I  prob- 
ably should  have  felt  myself  bound  by  the  opinions  expressed  by 
the  Judges  in  Brown  "^.Muller,  L.  R  7  Ex.  319,  though  strictly 
obiter ;  for  the  action  there  was  not  brought  until  after  the  expira- 
tion of  the  last  period  stipulated  for  the  delivery  of  the  iron, 
while  here,  there  was  evidence  that  the  plaintiffs  had  accepted 
the  defendant's  renunciation  of  the  contract,  and  had  assented  to 
its  being  put  an  end  to  at  the  latest  on  the  3rd  of  July.  But, 
taking  it  upon  Mr.  Herschell's  own  view,  his  second  proposition 
clearly  was  not  made  out  There  was  an  admitted  breach;  and 
the  question  was,  at  what  extra  cost  to  themselves  could  the 
plaintiffs  then  have  placed  themselves  in  the  same  position  they 
would  have  been  in  if  the  defendant  had  performed  his  contract 
Was  there  any  evidence  upon  which  the  Court  could  rely  in  sup- 
port of  the  proposition  that  the  plaintiffs  could  at  the  time  of  the 
admitted  breach  have  gone  into  the  market  and  made  a  similar 
contract  ?  I  cannot  gather  from  the  notes  of  the  learned 
Judge  who  tried  the  cause  that  there  was  any  *  evidence  [*  183] 
upon  which  the  jury  could  have  come  to  such  a  conclu- 
sion. I  agree  that  the  market-price,  though  commonly  used  as  a 
test,  is  not  the  only  one.  If  in  this  case  the  defendant  could 
have  shown  that  the  plaintiffs  might  have  gone  into  the  market 
on  the  day  of  breach  and  made  a  forward  contract  at  the  then 
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market-price,  and  that  they  had  not  attempted  to  avail  them- 
selves of  the  opportunity,  the  jury  might  undoubtedly  have  taken 
that  into  consideration  in  reduction  of  the  plaintiifs'  loss ;  and  we 
might  have  done  so  too.  The  case  would  then  have  been  within 
the  principle  of  ffochater  v.  Be  la  Tour,  2  E.  &  B.  678,  22  L  J. 
Q.  B.  455.  Lord  Campbell  there  says  (2  E.  &  B.  at  p.  690) :  "  It 
is  much  more  rational,  and  more  for  the  benefit  of  both  parties, 
that,  after  the  renunciation  of  the  agreement  by  the  defendant,  . 
the  plaintiff  should  be  at  liberty  to  consider  himself  absolved  from 
any  future  performance  of  it,  retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the  breach  of  it.  Instead  of  remain- 
ing idle,  and  laying  out  money  in  preparations  which  must  be 
useless,  he  is  at  liberty  to  seek  service  under  another  employer, 
which  would  go  in  mitigation  of  the  damages  to  which  he  would 
otherwise  be  entitled  for  a  breach  of  the  contract '  And  further 
on  he  says  (2  E.  &  B.  at  p.  691) :  "  An  argument  against  the 
action  before  the  1st  of  June  (the  day  on  which  the  employment 
of  the  plaintiff  as  courier  was  to  commence)  is  urged  from  the 
diflBculty  of  calculating  the  damages ;  but  this  argument  is  equally 
strong  against  an  action  before  the  1st  of  September,  when  the 
three  months  would  expire.  In  either  case,  the  jury  in  assessing 
the  damages  would  be  justified  in  looking  to  all  that  had  hap- 
pened, or  was  likely  to  happen,  to  increase  or  mitigate  the  loss  of 
the  plaintiff  down  to  the  day  of  trial. "  Now,  if  there  had  been 
any  materials  here  to  show  that  at  the  time  of  the  breach  the 
plaintiffs  could  without  extraordinary  trouble  have  entered  into  a 
forward  contract  at  the  then  market-price,  the  jury  might  have 
taken  them  into  consideration  in  mitigation  of  the  damages.  But 
there  was  no  such  evidence  here ;  and  we  cannot  act  upon  any  con- 
jecture of  our  own ;  we  can  only  deal  with  the  evidence  as  it  stood 

before  the  jury.  There  is  a  different  mode  of  dealing  in 
[*  184]   each  particular  *  trade ;  but,  upon  a  rule  to  reduce  the 

damages,  we  can  only  take  notice  of  the  ordinary  inci- 
dents of  a  contract.  The  expression  "  mitigation  "  used  in  the 
judgment  of  CocKBURN,  Ch.  J. ,  in  Frost  v.  Knight,  L.  E.  7  Ex. 
Ill,  rather  shows  that  the  onus  of  proof  lies  on  the  defendant 
The  plaintiffs  having  made  out  a  jyrimd  facie  case  of  damages, 
actual  and  prospective,  to  a  given  amount,  the  defendant  should 
have  given  evidence  to  show  how  and  to  what  extent  that  claim 
ought  to  be  mitigated.      No  such  evidence  was  attempted  to  be 
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given.  It  is  entirely  upon  the  absence  of  that  evidence  that  I  rest 
my  judgment.  The  other  point  is  one  deserving  of  serious  con- 
sideration. The  opinions  of  Kelly,  C.  B.,  and  Channell,  B., 
upon  the  point,  in  Brovm  v.  Muller,  are  clear  in  favour  of  the 
plaintiffs;  and  Martin,  B.,  did  not  dissent,  though  he  seems  to 
have  assented  with  some  reluctance. 

Keating,  J.  —  The  result  will  be  that  the  rule  will  be  made 
absolute  to  reduce  the  damages  to  £400,  but  discharged  as  to  the 
rest ;  and  each  party,  we  think,  should  bear  his  own  costs  of  the 
rule.  Rule  absolute. 

ENGLISH  NOTES. 

The  principle  of  Roper  v.  Johnson  was  followed  by  the  Court  of  Ap- 
peal, affirming  the  decision  of  Mr.  Justice  Mathews  in  Shawns  Brow 
Iron  Go.  v.  BircJigrove  Steel,  &c,  Co.  (1889),  6  Times  Rep.  50. 

The  following  statement  by  Lord  Esher,  M.  R.,  in  Johnstone  v.  Mil- 
ling (1886),  16  Q.  B.  D.  460,  65  L.  J.  Q.  B.  162, 54  L.  T.  629,  34  W.  R. 
238,  may  be  cited  here  as  giving  a  clear  view  of  the  position  of  one  of 
the  parties  to  a  contract  when  the  other,  before  the  time  of  final  comple- 
tion, has  announced  his  intention  not  to  perform  it.  He  says  (1 6  Q.  B.  D. 
467) :  "When  one  party  assumes  to  renounce  the  contract,  that  is,  by 
anticipation  refuses  to  perform  it,  he  thereby,  so  far  as  he  is  concerned, 
declares  his  intention  then  and  there  to  rescind  the  contract.  Such  a 
renunciation  does  not  of  course  amount  to  a  rescission  of  the  contract, 
because  one  party  to  a  contract  cannot  by  himself  rescind  it,  but  by 
wrongfully  making  such  a  renunciation  of  the  contract  he  entitles  the 
other  party,  if  he  pleases,  to  agree  to  the  contract  being  put  an  end  to, 
subject  to  the  retention  by  him  of  his  right  to  bring  an  action  in  respect 
of  such  wrongful  rescission.  The  other  party  may  adopt  such  renuncia- 
tion of  the  contract  by  so  acting  upon  it  as  in  effect  to  declare  that  he 
too  treats  the  contract  as  at  an  end,  except  for  the  purpose  of  bringing  an 
action  upon  it  for  the  damages  sustained  by  him  in  consequence  of  such 
renunciation.  He  cannot,  however,  himself  proceed  with  the  contract 
on  the  footing  that  it  still  exists  for  other  purposes,  and  also  treat  such 
renunciation  as  an  immediate  breach.  If  he  adopts  the  renunciation, 
the  contract  is  not  at  end  except  for  the  purposes  of  the  action  for  such 
wrongful  renunciation  ;  if  he  does  not  wish  to  do  so,  he  must  wait  for 
the  arrival  of  the  time  when  in  the  ordinary  course  a  cause  of  action  on 
the  contract  would  arise.  He  must  elect  which  course  he  will  pursue." 
This  statement  is  cited  with  approval  by  Lord  Justice  Collins  in  Smith 
Y.  Butler,  C.  A.  1900,  1  Q.  B.  694,  698,  69  L.  J.  Q.  B.  521,  524. 
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AAfERICAN  NOTES. 

The  weight  of  American  authority  is,  perhaps,  opposed  to  the  later  English 
decisions,  it  being  generally,  though  not  uniformly,  held  here  that,  under  an 
order  or  agreement  for  the  purchase  of  goods  to  be  delivered  by  instalments, 
the  purchaser  may  elect  to  treat  a  breach  by  non-delivery  of  an  instalment^ 
even  though  not  a  breach  in  limine,  as  a  discharge  from  further  performance 
of  the  contract  on  his  part.  This  is  clearly  the  rule  when  theoontract,  though 
calling  for  delivenes  by  instalments,  is  not  severable  and  does  not  place  a 
separate  price  on  any  of  the  articles  or  instalments,  as  when  a  complete  oat- 
fit  of  different  articles  of  machinery  for  a  mill  is  ordered.  See  Harden  v. 
Lang  (Ga.),  36  Southeastern  Rep.  100.  And  when  the  different  articles  named 
in  a  single  contract  have  no  relation  of  parts  to  each  other,  yet,  as  the  contract 
affords  no  exact  means  of  apportionment,  it  is  an  entire  contract,  and  a  breach 
as  to  part  has  the  same  effect  as  just  indicated.  Brooks  v.  Byam,  2  Story 
(U.  S.),  523;  Cleveland  RolUng  MUl  Co.  v.  Rhodes,  121  United  States,  255; 
Haslack  v.  Mayers^  26  New  Jersey  Law,  284 ;  Allard  v.  Greascrt,  61  New  York, 
1 ;  Ming  v.  Corttin,  142  id.  334;  Bellman  v.  Burt,  61  Maryland,  415;  Anderson 
V.  May,  50  Minnesota,  280 ;  Myer  v.  Wheeler,  65  Iowa,  390 ;  Norris  v.  Harris, 
15  California,  226,  256 ;  Kingman  v.  Ateeks,  56  Illinois  Appeals,  272 ;  Dula  v. 
Cowles,  7  Jones  Law  (N.  C),  290.  See  McCall  v.  Icks  (Wis.),  83  North- 
western Rep.  300 ;  Ford  v.  Measle  (Tenn.  Chancery),  56  Southwestern  Rep. 
1036.  The  contract  being  single,  subsidiary  provisions  relative  to  shipments 
and  payment  do  not  split  it  into  as  many  distinct  contracts  as  there  are  to  be 
separate  shipments  or  deliveries.  Norringtonv.  Wright,  115  United  States, 
188,  204,  21  American  Law  Reg.  N.  S.  395,  398,  note;  Providence  Coal 
Co.  V.  Coxsy  19  Rhode  Island,  380;  Blackburn  v.  Reilly,  47  New  Jereey 
Law,  290;  Trotter  v.  Heckscher,  40  New  Jersey  Equity,  612;  Hansen  r. 
Consumers^  Steam-Heating  Co.,  73  Iowa,  77;  Flint  v.  Standard  Rope  if  Twine 
Co.,  65  New  York  Supplement,  238.  So,  when,  at  an  auction,  the  same  person 
buys  several  successive  lots  as  they  are  offered,  a  distinct  contract  arises  for 
each  lot.  Decisions  following  the  doctrine  of  Emmerson  v.  Heeiis,  2  Taunton, 
38,  to  this  effect,  are :  '^  Robinson  v.  Green,  3  Metcalf  (Mass.),  159 ;  Jenness  v. 
Wendell,  51  New  Hampshire,  63,  70;  Field  v.  Runk,  22  New  Jersey  Law,  525; 
but  see  MilU  v.  Hunt,  20  Wendell  (N.  Y.),  431 ;  Aldrich  r.  P^«,  64  Barbour 
(N.  Y.),  391.  The  American  Courts  lean,  where  there  are  to  be  successive  de- 
liveries, towards  considering  the  parties*  stipulations  '*  as  dependent  and  con- 
ditional ;  '*  **  and  this  especially  in  the  case  where  money  is  to  be  paid  for 
something  to  be  done  or  delivered,  when  it  could  not  be  supposed  that  the  in- 
tention of  the  parties  was  that  the  money  was  to  be  paid  without  performaooe 
on  the  other  side."  Per  Potter,  J.,  in  King  Philip  MiOs  v.  SUUer,  12  Rhode 
Island,  82,  88. 

In  accord  with  the  preceding  English  note,  it  is  important  to  state  that  the 
Supreme  Court  of  the  United  States  has  very  recently,  upon  full  consideration, 
affirmed  the  doctrine  of  the  well-known  case  of  Hochster  v.  De  la  Tour^  2  £1. 
&  Bl.  678  (see  ante,  p.  542),  which  held  that  when  a  continuing  agreement  is 
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reDOunced  by  one  party  thereto,  the  other  party  is  at  liberty  to  refuse  to  fur- 
ther perform  on  his  part,  retaining  the  right  to  sue  for  his  damages,  resulting 
from  the  other  party's  breach.    Roehm  v.  Horst^  178  United  States,  1. 


No.  31.— DIE  ELBINGER  ACTIEN-GESELLSCHAFFT  FUE 
FABEICATION  VON  EISENBAHN  MATERIEL  v. 

AEMSTEONG. 
(1874.) 

No.  32.  — HYDEAULIC  ENGINEEEING  COMPANY  v. 
McHAFFIE,  GOSLETT,  &  COMPANY. 

(o.  A.  1878.) 

RULE. 

Where  there  is  no  market-price,  the  measure  of  damages 
is  such  as  might  be  expected  in  the  ordinary  course  of 
things  to  flow  from  the  non-fulfilment  of  the  contract ; 
and  where  the  circumstances  are  such,  that  from  the  point 
of  view  of  both  parties  particular  consequences  are  con- 
templated as  the  necessary  or  probable  result  of  a  failure 
to  deliver  the  goods,  then  if  such  failure  occurs,  and  these 
consequences  ensue,  the  buyer  may  recover  the  loss  thereby 
sustained  as  damages  for  the  breach. 

Die  Blbinger  Aotien-Oesellschafft  Fiir  FabricatiLon  Von  Eisenbahn 
Materiel  v.  Armstrong. 

L.  R.  9  Q.  B.  473-479  (s.  c.  43  L.  J.  Q.  B.  211 ;  30  L.  T.  871 ;  23  W.  R.  127). 

Contract^  Breach  of.  — Measure  of  Damages  for  Nonrdelieery  of  Article  to  [473] 

he  Manufactured, 

The  defendant,  in  January,  1872,  agreed  to  furnish  plaintiffs  with  666  sets 
of  wheels  and  axles  according  to  tracings,  100  of  which  were  to  be  delivered 
at  stated  intervals  in  the  months  of  February,  March,  and  April  free  on  board 
at  Hull;  guarantee  three  years  and  three  months  from  time  of  shipments. 
The  plain tifEs  were  under  a  contract  with  a  Russian  railway  company  to  de- 
liver then  1000  waggons,  500  on  the  1st  of  May,  1872,  and  500  on  the  81st  of 
May,  1873 ;  and  they  were  bound  to  pay  two  roubles  per  waggon  for  each  day's 
delay  in  delivery.     In  the  course  of  the  negotiations  between  plaintiffs  and 
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defendant,  defendant  was  informed  of  this  contract,  but  neither  the  precise 
day  for  the  delivery  nor  the  amount  of  the  penalties  was  mentioned.  Delay 
occurred  in  the  delivery  of  the  100  sets  of  wheels ;  and  the  plaintiffs,  in  con- 
sequence, had  to  pay  certain  penalties,  but  the  Russian  company  consented  to 
take  one  rouble  a  day,  amounting  in  the  whole  to  £100. 

The  plaintiffs,  having  brought  an  actiou  against  the  defendant  for  the  de- 
lay, sought  to  recover  as  damages  the  £100 :  — 

Heldy  that  the  plaintiffs  were  not  entitled  as  damages,  as  matter  of  right, 
to  the  amount  of  penalties;  but  that  the  jury  might  reasonably  have  assessed 
the  damages  at  that  amount 

Declaration  setting  out  an  agreement  (of  which  the  material 
parts  are  stated  in  the  judgment  of  the  Court)  by  which  defendant 
agreed  to  supply  666  sets  of  ¥/heels  and  axles  according  to  tracings, 
100  pairs  to  be  delivered  at  certain  intervals  in  the  months  of 
February,  March,  and  April,  1872,  free  on  board  at  Hull.  Guar- 
antee three  years  and  three  months  from  time  of  shipments  from 
Hull  That  the  defendant  delayed  delivery  in  the  first  100  sets, 
whereby  the  plaintififs  suffered  damage. 

Plea,  inter  alia,  traversing  the  agreement  as  alleged. 

At  the  trial  before  Lush,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1873,  a  verdict  passed  for  the  plaintififs  for  £100  13«. 
with  leave  to  the  defendant  to  move  to  reduce  the  verdict  to 
nominal  damages. 

The  facts  and  circumstances  of  the  trial  are  fully  given  in  the 
judgment  of  the  Court 

A  rule  having  been  obtained  accordingly, 
[♦474]       *May  7,  8,    W.  Williams,  Q.  C,  and  Cohen,  showed 
cause. 

Sir  H.  James,  Q.  C,  and  Waddy,  Q.  C,  in  support  of  the  rule. 

The  arguments  sufficiently  appear  in  the  judgment. 

The  following  authorities,  in  addition  to  those  noticed  in  the 
judgment,  were  cited :  HaMey  v.  BaxendaU,  9  Ex.  341,  23  L.  J. 
Ex.  179 ;  Briii&K  Columbia  Saw-mill  Co.  v.  Netileship,  L.  R  3  C.  P. 
499 ;  Smced  v.  Ford,  1  K  &  E.  602,  28  L.  J.  Q.  B.  178 ;  OgU  v. 
Earl  VaM,  L,  R  2  Q.  B.  275 ;  Prior  y,  Wilson,  8  W.  R  260 ;  Cory  v. 
Thames  Iron  Works  Co.,  L.  R  3  Q.  R 181 ;  Home  v.  Midland  By.  Co. 
L.  li  8  C.  P.  131 ;  Satcdon  v.  Andrew,  3  L.  T.  (N.  S.)  23;  Tyers  v. 
Bomiale  Iron  Co.,  L.  R  8  Ex.  305 ;  Gee  v.  Lancashire  and  Yorkshire 
Bu.  Co.,  6  H,  &  N.  211, 30  L.  J.  Ex.  11 ;  Borries  v.  Hutchinson,  18  C. 
B.  (N.  S,)  445.  L.  J.  C.  P.  169 ;  Eterard  v.  Hopkins,  2  Buls.  332; 
Benjamin  on  Sale,  p.  727  (2nd  ed.).  Cur.  adv.  wit 
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July  6.  The  judgment  of  the  Court  (Cockburn,  Ch.  J.,  Black- 
burn, Lush,  and  Quain,  JJ.),  was  delivered  by 

Blackburn,  J.—  This  was  an  action  by  a  foreign  corporation  on 
a  contract  by  which  the  defendant,  on  the  20th  of  January,  1872, 
agreed  to  furnish  the  plaintiffs'  agents  with  666  sets  of  wheels  and 
axles,  according  to  tracings,  at  the  following  prices  and  times  of 
delivery,  viz.,  100  sets  of  tracing  No.  1,  at  £32  per  set,  of  which 
were  to  be  delivered  in  that  year  in  Hull,  10  sets  up  to  the  15th 
of  February,  10  sets  up  to  the  1st  of  March,  20  sets  up  to  the  15th 
of  March,  20  sets  up  to  the  1st  of  April,  and  40  sets  up  to  the 
15th  of  April  The  contract  speciiSed  the  prices  and  times  of 
delivery  of  the  remaining  566  sets,  on  which  nothing  turned, 
and  proceeded  as  follows:  "All  the  foregoing  prices  are  under- 
stood of  four  wheels  and  two  axles  for  deliveries  free  on  board 
in  Hull.  Payment  at  buyer's  option,  either  in  three  months  ap- 
proved bills  at  par  or  less  1 J  discount  for  cash,  fourteen  days  after 
date  of  bills  of  lading  and  shipment  from  Hull.  Guarantee  three 
years  and  three  months  from  time  of  shipments  from  Hull,  as 
customary." 

The  action  was  for  delay  in  delivering  the  first  100  sets, 
and  in  *  the  declaration  damages  were  claimed  in  the  f ol-  [*  475] 
lowing  terms :  "  Whereby  the  plaintiffs  sustained  great 
loss  by  being  deprived  of  the  said  several  sets  for  a  long  time  after 
the  said  several  agreed  times,  and  by  being  prevented  from  carry- 
ing out  and  fulfilling  certain  contracts  entered  into  by  the  plain- 
tiffs for  the  supply  of  the  said  sets  by  the  plaintiffs  to  a  certain 
railway  company  in  Eussia,  and  by  losing  great  profits  which  the 
plaintiffs  would  have  made  by  carrying  out  and  fulfilling  the  said 
contracts,  and  by  being  compelled  to  pay  damages  for  not  fulfilling 
the  said  contracts." 

Various  pleas  were  pleaded  and  issues  joined  on  them ;  but  at 
the  trial  before  my  Brother  Lush,  J.,  it  was  admitted  that  none  of 
them  could  be  supported,  and  that  there  had  been  delay  beyond 
the  stipulated  times  in  delivering  the  100  sets ;  and  the  only  ques- 
tion was  as  to. damages. 

As  to  this  the  plaintiffs  called  a  witness,  who  gave  evidence  that 
the  plaintiffs  were  under  a  contract  with  a  Russian  railway  com- 
pany to  deliver  them  1000  covered  waggons,  500  on  the  1st  of 
May,  1872,  and  500  on  the  31st  of  May,  1873 ;  and  by  the  con- 
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tract  they  were  bound  to  pay  to  the  Bussian  company  two  roubles 
per  waggon  for  each  day's  delay  in  delivering  them. 

In  the  course  of  the  negotiations  between  the  plaintiffs  and  the 
defendant,  which  resulted  in  the  written  contract  of  the  20th  of 
January,  the  defendant  was  informed  that  the  plaintiffs  wanted 
the  wheels  and  axles  to  complete  waggons  which  the  plaintiffs 
were  bound  to  deliver  to  a  Russian  company  under  penalties. 
Neither  the  amount  of  those  penalties  nor  the  precise  day  by 
which  the  plaintiffs  were  to  deliver  the  waggons  seems  to  have 
been  mentioned;  but,  according  to  this  evidence,  the  defendant 
was  expressly  told  that  he  would  be  expected  to  deliver  the  sets 
on  the  days  on  which  he  agreed  to  deliver  them;  and,  before 
entering  into  the  contract,  he  said  he  must  consult  his  foreman  as 
to  the  state  of  his  works,  &c.,  to  see  within  what  time  he  could 
deliver  them. 

After  this,  the  written  contract  was  sent  and  accepted.  The 
plaintiffs  were  unable  to  procure  other  sets  of  wheels,  and  con- 
sequently each  day's  delay  in  furnishing  a  set  of  wheels  neces- 
sarily occasioned  a  day's  delay  in  furnishing  a  waggon. 

The  waggons  were  not  completed  in  time  for  the  Eus- 
[*476]  sian  company,  *and  penalties  were  incurred;  but  the 
company  consented  to  remit  half  the  penalties  due  to 
them,  and  the  plaintiffs  only  paid  one  rouble  a  day  for  delay. 

The  plaintiffs  claimed,  as  the  measure  of  their  damage,  one 
rouble  for  each  day's  delay  of  each  set  of  wheels  and  axles,  and 
this,  it  was  agreed,  would  amount  to  £100  13s. 

The  counsel  for  the  defendant  contended  that  there  was  no  evi- 
dence here  of  any  contract  to  pay  penalties,  and  that  the  damages 
must  be  nominal  The  Judge  was  not  asked  by  either  side  to 
leave  any  question  to  the  jury,  but  directed  the  verdict  to  be 
entered  for  £100  13s.,  with  leave  to  the  defendant  to  move  to 
reduce  the  damages  to  a  nominal  sum ;  "  it  being  taken  that  the 
jury  have  found  the  damages  under  my  direction  to  be  £100  13«." 

Sir  Henry  James,  in  Easter  Term,  1873,  obtained  a  rule  to  show 
cause  why  the  verdict  should  not  be  reduced  to  a  nominal  sum,  on 
the  ground  that,  on  the  evidence  given  at  the  trial,  the  plaintiffs 
were  not  entitled  to  recover  any  damages  in  relation  to  the  penal- 
ties paid  by  them  to  the  Russian  company. 

Owing  to  the  unavoidable  delay  occasioned  by  the  recent  trial 
at  bar,  cause  was  not  shown  till  last  term,  when  the  case  was 
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argued  before  my  Lord  Chief  Justice,  my  Brothers  Lush  and 
QuAiN,  and  myself,  when  the  Court  took  time  to  consider. 

We  have  no  difficulty  in  saying  that  the  defendant  is  not 
entitled  to  enter  a  verdict  for  nominal  damages. 

It  is,  no  doubt,  quite  settled  that,  on  a  contract  to  supply  goods 
of  a  particular  sort,  which  at  the  time  of  the  breach  can  be  ob- 
tained in  the  market,  the  measure  of  the  damages  is  the  difference 
between  the  contract  price  and  the  market  price  at  the  time  of  the 
breach. 

Where,  from  the  nature  of  the  article,  there  is  no  market  in 
which  it  can  be  obtained,  this  rule  is  not  applicable ;  but  it  would 
be  very  unjust  if,  in  such  cases,  the  damages  must  be  nominal ;  and 
there  are  several  decisions  showing  that  such  is  not  the  law.  In 
Bridge  v.  Wain,  1  Stark.  504,  where  the  contract  was  to  supply 
scarlet  cuttings  in  China,  and  the  articles  supplied  were  not  scar* 
let  cuttings.  Lord  Ellenborough  ruled  that  the  plaintiffs  were 
entitled  to  the  value  of  scarlet  cuttings  in  China.  In  Borries  v. 
Hutchinson,  18  C.  B.  (K  S.)  445,  465,  34  L.  J.  C.  P.  169, 
where  *  the  action  was  to  recover  damages  for  delay  in  de-  [*  477] 
livering  caustic  soda,  which  it  was  admitted  was  an  article 
which  is  not  kept  in  stock,  so  as  to  be  capable  of  being  at  any  time 
bought  in  the  market,  and  consequently  there  was  no  ascertain- 
able market  price.  WiLLES  J.,  iu  that  case  says:  "In  ordinary 
cases,  where  the  article  is  one  which  can  be  bought  in  the  market, 
the  proper  measure  of  damages  for  a  breach  of  contract  to  deliver 
is  the  difference  between  the  contract  price  and  the  market  price 
on  the  day  of  the  breach.  .  .  .  There  was  no  market  price  to 
which  resort  could  be  had  as  to  a  test  of  damage.  We  must  there- 
fore ascertain  what  was  the  value  of  the  article  contracted  for  at 
the  time  when  it  ought  to  have  been  and  at  the  time  when  it  act- 
ually was  delivered.'* 

In  the  case  now  at  bar,  without  travelling  out  of  the  written 
contract,  it  is  obvious,  from  its  terms,  that  the  sets  of  wheels  and 
axletrees,  being  made  according  to  tracings,  could  not  be  obtained 
in  any  market,  but  that,  if  they  were  not  delivered  according  to 
the  contract,  the  plaintiffs  must  wait  till  they  could  get  them 
made  elsewhere.  And,  from  the  stipulation  at  the  conclusion  of 
the  contract,  that  there  was  to  be  a  guarantee  for  three  years  and 
three  months  from  time  of.  delivery,  it  is  equally  obvious  that  both 
parties  contemplated  that  the  wheels  and  axles  were  to  be  put 
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into  immediate  use.  Under  such  circumstances,  the  natural  and 
almost  inevitable  consequence  of  a  delay  in  delivering  a  set  of 
wheels  would  be  that  the  plaintiffs,  if  they  meant  the  waggon  for 
their  own  use,  or  their  customers,  if  the  waggon  was  bespoke, 
would  be  deprived  of  the  use  of  a  waggon  for  a  period  equal  to 
that  for  which  the  set  of  wheels  was  delayed. 

At  all  events  the  plaintiffs  were  entitled  to  recover  at  a  rate  per 
day  equal  to  whatever  the  jury  should  find  to  be  reasonable  com- 
pensation for  the  loss  of  the  use  of  the  waggons.  See  Cory  v. 
Thafnes  Ironworks  Co.,  L.  R  3  Q.  B.  181.  We  think,  therefore,  it 
would  have  been  a  misdirection  if  the  jury  had  been  directed  to 
find  no  more  than  nominal  damages. 

We  have  had  more  dif&culty  in  determining  whether  the  plain- 
tiffs are  entitled  to  keep  the  verdict  for  the  amount  as  it  stands. 
If  we  thought  that  this  amount  could  only  be  come  at  by 
[*  478]  laying  *  down  as  a  proposition  of  law  that  the  plaintiffs 
were  entitled  to  recover  the  penalties  actually  paid  to  the 
Russian  company,  we  should  pause  before  we  allowed  the  verdict 
to  stand.  In  Hadley  v.  Baxendale,  9  Ex.  341,  23  L.  J.  Ex.  179, 
it  was  decided  that  it  was  a  misdirection  in  the  Judge  not  to 
tell  the  jury  that,  upon  the  facts  before  them,  they  ought  not 
to  take  the  loss  of  the  profits  into  consideration  at  all  in  estimat- 
ing the  damages.  That  was  because  the  Court  thought  that 
there  was  no  evidence  of  any  communication  to  the  defendants 
of  such  facts  as  showed  that  this  unusual  loss  must  ensue  from 
the  delay  in  sending  on  the  broken  shaft ;  and  so  far  as  the  case 
decides  that  the  defendant  is  not  liable  for  any  unusual  conse- 
quences, arising  from  circumstances  of  which  he  has  not  notice, 
the  case  has  often  been  acted  upon.  But  an  inference  has  been 
drawn  from  the  language  of  the  judgment,  that  whenever  there 
has  been  notice  at  the  time  of  the  contract  that  some  unusual 
consequence  is  likely  to  ensue  if  the  contract  is  broken,  the 
damages  must  include  that  consequence ;  but  this  is  not,  as 
yet  at  least,  established  law.  In  Mayne  on  Damages,  p.  10 
(2nd  edition  by  Lumley  Smith),  in  commenting  on  Hadley  v. 
Baxendale,  it  is  said:  "The  principles  laid  down  in  the  above 
judgment,  that  ^  party  can  only  be  held  responsible  for  such  con- 
sequences as  may  be  reasonably  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  of  making  the  contract,  and 
that  no  consequence  which  is  not  the  necessary  result  of  a  breach 
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can  be  supposed  to  have  been  so  contemplated,  unless  it  was  com- 
municated to  the  other  party,  are  of  course  clearly  just.  But  it 
may  be  asked,  with  great  deference,  whether  the  mere  fact  of  such 
consequences  being  communicated  to  the  other  party  will  be  suffi- 
cient, without  going  on  to  show  that  he  was  told  that  he  would  be 
answerable  for  them,  and  consented  to  undertake  such  a  liability  ? 
.  .  .  The  law  says  that  every  one  who  breaks  a  contract  shall 
pay  for  its  natural  consequences;  and  in  most  cases  states 
what  these  consequences  are.  Can  the  other  party  by  merely 
acquainting  him  with  a  number  of  further  consequences,  which  the 
law  would  not  have  implied,  enlarge  his  responsibility  to  the 
full  extent  of  all  those  consequences,  without  any  contract  to  that 
effect?'* 

We  are  not  aware  of  any  case  in  which  Hadley  v. 
Baxendale,  *has  been  acted  upon  in  such  a  way  as  [*479] 
to  afford  an  answer  to  the  learned  author's  doubts ;  and 
in  HoTTU  V.  Midland  By.  Co.,  L.  R  8  C.  P.  131,  much  that 
fell  from  the  Judges  in  the  Exchequer  Chamber  tends  to  con- 
firm those  doubts.  But  we  do  not  think  it  necessary  here  to 
decide  any  such  question. 

As  the  plaintiffs  did  not  actually  lose  more  than  a  rouble  a  day, 
which  they  paid,  that  forms  the  extreme  limit  of  the  damage  they 
can  recover,  for  they  are  not  entitled  to  make  a  profit  out  of  the 
defendant's  default  Had  the  amount  of  damages  been  actually 
left  to  the  jury,  the  question  would  have  been  whether  the  defend- 
ants were  liable  for  as  much.  If  the  Judge  had  told  the  jury 
expressly  that  the  penalties  as  such  could  not  be  recovered,  but 
that  the  plaintiffs  were  entitled  to  such  damage  as  in  their  opinion 
would  be  fair  compensation  for  the  loss  which  would  naturally 
arise  from  the  delay,  including  therein  the  probable  liability  of  the 
plaintiffs  to  damages  by  reason  of  the  breach  through  the  defend- 
ant's default  of  that  contract  to  which,  as  both  parties  knew,  the 
defendant's  contract  with  the  plaintiffs  was  subsidiary,  the  direc- 
tion would  not,  at  all  events,  have  been  too  unfavorable  to  the 
defendant. 

We  think  that,  if  so  directed,  a  jury  in  all  probability  would, 
and  certainly  reasonably  might,  have  assessed  the  damages  at 
£100  13«.,  which  after  all,  is  no  heavy  percentage,  the  contract 
price  being  £3200. 

We  think  we  must  construe  the  reservation  as  meaning  that  the 
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verdict  should  stand  if  the  jury  properly  directed  might  reasonably 
have  found  this  sum. 

The  rule  therefore  must  be  discharged.  Bule  discharged. 

Hydraulic  Engineering  Company  y.  HcHaffle,  Ooalett,  A  Co. 

4  Q.  B.  D.  670-678  (8.  c.  27  W.  R.  221). 

[670]   Contract  J  Construction  of.  —  "  As  soon  as  Possible.'*  —  Damages^  Measure 
of.  —  Breach  of  Contract  to  tnanufacture  Specified  Article, — Loss  of 
Profit. 

The  plaintiffo,  in  July,  1877,  contracted  with  J.  to  make  for  him  a  machine, 
to  be  delivered  at  the  end  of  Aagust.  The  defendants  contracted  with  the 
plaintiffs  to  make  '*as  soon  as  postiible  "  part  of  the  machine  called  a  **  gun.'* 
The  defendants  were  aware  that  the  machine  was  wanted  by  J.  at  the  end  of 
August,  but  they  did  not  finish  the  ''  gun  "  until  the  latter  part  of  September. 
J.  then  refused  to  accept  the  machine  from  the  plaintiff.  The  delay  on  the 
part  of  the  defendants  was  owing  to  the  circumstance  that  at  the  time  of 
undertaking  to  manufacture  the  **  gun  *'  they  had  not  a  foreman  competent  to 
prepare  certain  patterns,  without  which  it  could  not  be  made :  — 

Held^  that  the  defendants  had  committed  a  breach  of  their  contract,  and 
that  the  plaintiffs  were  entitled  to  recover  damages  for  the  loss  of  profit  upon 
the  contract  with  J.,  and  for  the  expenditure  uselessly  incurred  by  them  in 
making  other  parts  of  the  machine. 

Action  to  recover  damages  for  breach  of  contract. 

At  the  trial  before  Field,  J.,  without  a  jury,  at  the  sittbgs  in 
Middlesex,  during  June,  1878,  the  following  facts  were  proved :  — 

In  June  and  July,  1877,  the  plaintiffs  were  negotiating  with 
Justice  for  the  supply  to  him  at  the  end  of  August  of  a  machine 
for  driving  piles  into  the  soil  called  a  "  gunpowder  pile  driver,'*  the 
force  being  supplied  by  means  of  a  "  gun."  It  was  proposed  that 
this  "gun"  should  be  manufactured  by  the  defendants.  Justice 
accordingly  introduced  the  plaintiflfs'  manager  to  the  defendants* 
firm,  and  they  were  informed  that  the  machine  was  wanted  by 
Justice  at  the  end  of  August.  Some  conversation  and  correspon- 
dence ensued,  the  efiFect  of  which  was,  according  to  the 
[*  671]  plaintiffs,  *  that  it  was  agreed  the  "gun"  should  be  made 
within  four  weeks  from  the  delivery  of  the  final  order  to 
proceed :  according  to  the  defendants  it  was  agreed  that  the  "gun" 
should  be  finished  "  as  soon  as  possible."  The  final  order  to  pro- 
ceed was  received  by  the  defendants  from  the  plaintiffs  upon  the 
26th  of  July.     The  defendants  were  not  ready  to  deliver  the  gun 
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until  the  latter  part  of  September.  The  sole  cause  of  the  delay 
was,  that  at  the  time  of  entering  into  the  contract  the  defendants 
had  not  in  their  employ  a  foreman  capable  of  making  certain  pat- 
terns necessary  for  the  manufacture  of  the  "  gun."  The  plaintiffs 
were  not  aware  of  this  circumstance.  Owing  to  the  delay  of  the 
defendants  in  manufacturing  the  "  gun  "  the  plaintiffs  were  not 
ready  to  deliver  the  machine  to  Justice  until  the  end  of  September ; 
and  Justice  then  refused  to  accept  the  machine.  The  plaintiffs 
claimed  as  damages  the  pi;ofit  which  they  would  have  derived  from 
their  contract  with  Justice,  the  expenditure  incurred  in  making  the 
other  parts  of  the  machine,  the  cost  of  painting  it  to  preserve  it, 
and  of  warehousing  it 

During  the  trial  it  was  arranged  that  the  defendants  should  take 
the  machine  and  make  the  best  sale  of  it  that  they  could.  The 
machine  was  of  peculiar  construction,  and  one  for  which  no  market 
could  be  found,  and  was  only  of  use  as  old  iron. 

Field,  J.,  was  of  opinion  that  even  if  it  were  assumed  that  the 
defendants' contract  was  to  make  the**  gun  "as  soon  as  possible, 
they  had  not  fulfilled  it;  for  from  the  use  of  these  words  the  plain- 
tiffs might  reasonably  assume  that  the  defendants  had  at  the  time 
all  reasonable  appliances  to  enable  them  to  proceed  without  delay, 
whereas  the  defendants,  by  a  circumstance  within  their  own  control, 
were  prevented  from  setting  to  work  with  fair  and  reasonable 
diligence.  He  also  held  that  the  plaintiffs  were  entitled  to  recover 
for  the  expenditure  which  they  had  uselessly  incurred,  for  the  loss 
of  profit  upon  the  contract  with  Justice,  and  for  the  cost  of  paint- 
ing, but  not  for  the  cost  of  warehousing  the  machine.  The  dam- 
ages assessed  upon  this  basis  came  to  £165. 

The  defendants  appealed. 

Murphy,  Q.  C,  and  C.  J.  Peile,  for  the  defendants.  —  The  judg- 
ment of  Field,  J.,  cannot  be  sustained;  for  the  defendants 
were  entitled* to  judgment;  and,  moreover,  even  if  the  [*672] 
plaintiffs  could  succeed  upon  the  facts  proved,  the  dam- 
ages have  been  awarded  to  them  upon  a  wrong  principle. 

It  may  be  admitted  on  behalf  of  the  defendants  that,  if  they  are 
to  be  taken  to  have  warranted  at  the  time  of  entering  into  the 
contract  that  they  then  had  proper  appliances  for  carrying  it  out, 
the  view  adopted  in  the  judgment  of  Field,  J.,  could  not  be  with- 
stood ;  but  it  13  not  submitted  that  he  did  not  construe  the  contract 
rightly.   This  case  is  not  distinguishable  in  principle  homAttioood 
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V.  Emery,  1  C.  B.  (K  S.)  110,  26  L.  J.  C.  P.  73,  where  it  was  held 
that  a  contract  to  supply  goods  "  as  soon  as  possible  "  is  a  contract 
to  supply  them  without  unreasonable  delay,  with  reference  to  the 
means  of  executing  the  order  and  the  amount  of  work  on  hand  for 
other  persons.  "  As  soon  as  possible  "  does  not  mean  "  within  a 
reasonable  time,"  but  "  as  soon  as  I  possibly  can." 

As  to  the  principle  upon  which  damages  ought  to  be  assessed, 
HadUy  v.  Baxendale,  9  Ex.  341,  23  L.  J.  Ex.  179,  laid  down  that 
a  party  to  a  contract  can  only  be  held  liable  for  such  consequences 
of  its  breach  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties,  and  that  he  is  not  responsible  for 
consequences  which  do  not  naturally  flow  from  the  breach,  unless 
they  are  communicated  to  him  :  but  it  is  further  contended  that 
the  mere  fact  of  communicating  these  consequences  to  him  will  not 
render  him  responsible  for  them,  unless  he  undertakes  to  be  liable 
for  them ;  this  view  of  the  law  is  favoured  by  Elbinger  Actien- 
Gesellschafft  v.  Armstrong,  L.  R  9  Q.  B.  473  (p.  551,  ante) ;  Home 
V.  Midland  By.  Co.,  L.  E.  8  C.  P.  131.  General  notice  is  not  sulBS- 
cient  to  fix  the  contractor  with  liability.  British  Colurnbia  Saw 
Mill  Co,  V.  Nettleship,  L.  R  3  C.  P.  499 ;  he  is  only  responsible  for 
such  consequences  as  he  may  be  taken  to  have  contemplated  from 
the  nature  of  the  work  to  be  done.  Cory  v.  Thames  Ironworks  Cb., 
L.  R  3  Q.  B.  181.  The  plaintiffs  may  rely  upon  Simpson  v.  London 
and  North  Western  By,  Co.,  1  Q.  B.  D.  274,  but  it  is  distinguish- 
able because  the  action  was  against  carriers. 

Talfourd  Salter,  Q.  C,  and  E.  S.  Wright,  for  the  plaintiffs, 
[*  673]  were  *  directed  to  confine  their  argument  to  the  question, 
whether  the  damages  had  been  properly  assessed.  Upon 
the  facts  proved,  it  is  plain  that  the  defendants  were  aware  of  the 
purpose  for  which  the  "  gun  "  was  wanted ;  therefore  they  are  liable 
for  the  loss  which  the  plaintiffs  have  sustained  by  the  refusal  of 
Justice  to  accept  the  machinery.  Wilson  v.  General  Screw  Collier 
Co.,  37  L.  T.  (iSr.  S.)  789.  The  doctrine  of  Hadley  v.  Baxendale, 
which  was  an  action  against  a  carrier,  is  not  to  be  extended  to  cases 
where  the  contract  is  for  the  delivery  by  one  of  the  contracting 
parties  to  the  other  of  a  specific  article,  intended  for  a  particular 
purpose  known  to  both  of  them.  Smeed  v.  Foord,  1  E.  &  E.  602, 
28L.  J.  Q.B.  178. 

C.  J.  Peile,  in  reply. 
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Bramwell,  L.  J.  —  I  think  that  this  judgment  must  be  affinned. 
I  quite  agree  with  Field,  J.,  in  his  construction  of  this  contract. 
The  defendants  contend  that  the  contract  is  to  be  construed  as  if 
it  merely  bound  them  to  deliver  the  gun  "as  soon  as  possible ;" 
and  it  was  upon  this  ground  that  the  judgment  of  Field,  J.i 
proceeded:  but  the  defendants  also  in  e£fect  contend  that  these 
words  must  be  construed  as  meaning  '*  as  soon  as  I  possibly  can." 
I  cannot  agree  with  this  argument:  to  do  a  thing  "as  soon  as 
possible  "  means  to  do  it  within  a  reasonable  time,  with  an  under- 
taking to  do  it  in  the  shortest  practicable  time.  In  Attwood  v. 
Emery,  1  C.  B.  (N.  S.)  110,  26  L.  J.  C.  P.  73,  the  expressions  of 
eminent  Judges  seem  to  favour  a  dififerent  view  as  to  the 
construction  of  the  words  "as  soon  as  possible."  I  quite  agree 
that  a  manufacturer  or  tradesman  is  not  bound  to  discard  all 
other  work  for  the  occasion,  in  order  to  take  in  hand  a  thing 
which  he  promises  to  do  "  as  soon  as  possible " :  for  instance,  a 
tailor,  who  accepts  an  order  to  make  a  coat  "  as  soon  as  possible," 
need  not  put  down  a  half-made  vest  in  order  to  begin  the  coat ; 
every  customer  knows  at  the  time  of  giving  the  order  that  the  manu- 
facturer or  tradesman  may  have  other  orders  on  hand ;  and  I  do 
not  think  that  Attwood  v.  Emery  goes  further  than  this,  and  it 
does  not  seem  to  me  to  be  a  decision  against  the  plain- 
tiflfs.  If,  however,  it  is  an  authority  in  favour  of  *  the  [*  674] 
defendants,  I  cannot  agree  with  it.  In  construing  the 
contract  in  the  present  case,  I  think  it  would  be  utterly  unreason- 
able to  hold  that  the  defendants  were  not  bound  to  deliver  the 
"  gun  "  until  the  state  of  afifairs  in  their  workshop  should  allow 
them  to  do  so :  the  defendants  ought  not  to  have  undertaken  to 
make  it,  unless  they  were  certain  that  they  could  carry  out  their 
contract ;  it  is  not  likely  that  the  plaintiffs  would  have  consented 
to  wait,  if  they  had  known  that  the  defendants  had  not  then  the 
necessary  appliances  to  enable  them  to  carry  out  the  contract.  It 
must  be  taken  against  the  defendants  that  they  entered  upon  a 
contract  to  do  the  work  with  such  appliances  as  they  might  be 
reasonably  expected  to  have,  although  I  confess  that  even  this 
limitation  seems  to  me  doubtful  The  work  has  not  been  done 
within  a  reasonable  time,  and  the  plaintiffs  are  entitle  to  judg- 
ment. Whether  they  can  recover  all  the  damages  claimed  seems 
at  first  sight  to  admit  of  very  considerable  doubt.  The  fact  that  a 
binding  agreement  has  been  arrived  at  does  not  of  itself  create  a 
VOL.  xxm.  —  36 
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jeBponsibility  for  all  the  injury  flowiDg  from  a  breach  of  it :  the 
wroiig-doer  is  primd  facie  only  liable  for  the  natural  and  ordinary 
consequences  of  the  breach;  but  where  at  the  time  of  entering 
into  the  contract  both  parties  know  and  contemplate  that  if  a 
breach  of  the  contract  is  committed  some  injury  will  accrue,  in 
addition  to  the  natural  and  ordinary  consequences  of  the  breach, 
the  person  committing  the  breach  will  be  liable  to  give  compen- 
sation in  damages  upon  the  occurrence  of  that  injury ;  and  where 
the  contractee  states  that  he  wants  the  article  agreed  to  be 
made  in  order  to  help  him  to  carry  out  another  contract,  the 
contractor  if  he  commits  a  breach  in  the  delivery  of  the  article 
is  liable  for  the  loss  sustained  by  the  contractee  if  he  becomes 
unable  to  carry  out  that  other  contract  It  is  said  that  a  sub- 
sidiary contract  is  a  contract  made  upon  the  basis  of  another 
contract:  this  language  is  neither  very  definite  nor  very  accurate; 
but  it  has  occurred  to  me  that  the  true  explanation  is  that  a 
person  contemplates  the  performance  and  not  the  breach  of  his 
contract ;  he  does  not  enter  into  a  kind  of  second  contract  to  pay 
damages,  but  he  is  liable  to  make  good  those  injuries  which  he 
is  aware  that  his  default  may  occasion  to  the  contractee.    I  am 

not  trying  to  invent  a  theory  of  my  own,  but  to  find  out 
[*  675]  the  effect  *  of  former  decisions.     The  plaintiffs  are  entitled 

to  recover  upon  the  footing  that  they  were  unable  to 
fulfil  their  contract  with  Justice.  They  are  entitled  to  recovCT 
compensation  for  their  expenditure,  and  for  the  loss  of  their 
reasonable  profit,  and  for  the  cost  of  the  paint  which  was  necessary 
for  the  preservation  of  the  machine.  It  has  been  contended  that 
the  plaintiffs  might  have  sold  the  machine  to  other  persons,  and 
that  if  they  had  done  so  the  damages  would  have  been  considerably 
reduced,  but  it  is  to  be  borne  in  mind  that  this  is  not  an  ordinary 
machine;  there  is  evidence  that  it  is  useless  except  as  old  iron, 
and  the  defendants  were  aware  of  the  nature  of  ttie  risk  which 
they  ran  if  they  made  default.  I  am  of  opinion  that  Field,  J., 
was  right  both  as  to  the  question  of  construction  and  as  to  the 
principle  upon  which  damages  should  be  assessed.  The  judgment 
of  Field,  J^  must  stand. 

Brett,  L.  J.  —  I  am  of  opinion  that  Field,  J.,  was  right  in  Ms 
construction  of  the  contract  I  think  that  reasonably  diligent 
tradesmen  are  able  to  form  a  fairly  correct  conclusion  as  to  the 
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accidents  of  their  own  business,  when  thoy  are  forming  an  estimate 
of  the  time  within  which  work  must  be  done.  I  do  not  think  that 
Attwood  V.  JEmert/,  1  C.  B.  (N.  S.)  110,  26  L.  J.  C.  P.  73,  de- 
cided anything  which  cannot  be  fully  adopted.  It  was  there 
held  that  the  delay  on  the  part  of  the  plaintiffs  was  to  be  excused 
by  reason  of  the  size  of  their  business,  and  by  the  circumstance 
that  they  had  several  orders  on  hand.  I  think  that  the  direction 
to  the  jury  in  that  case  was  correct,  and  that  the  verdict  was  prop- 
erly found.  But  in  the  present  case  I  think  Field,  J. ,  was  right 
in  holding  that  the  accidents  of  the  defendants'  business  were  not 
to  be  taken  into  account  in  their  favour. 

A  question  has  been  raised  as  to  the  measure  of  damages, 
and  we  must  determine  the  principle  upon  which  they  are  to 
be  assessed.  Here  there  are  two  contracts,  the  one  between  the 
plaintiffs  and  the  defendants,  the  other  between  the  plaintiffs  and 
Justice :  the  former  contract  is  made  upon  the  basis  of  the  latter. 
I  do  not  think  it  necessary  to  say  that  the  defendants  have 
expressly  contracted  to  pay  the  damages  caused  to  the 
plaintiffs  *  by  the  loss  of  their  contract  with  Justice;  an  [*  676] 
agreement  to  pay  damages  does  not  form  part  of  the  con- 
tract ;  but  it  was  fully  implied  that  the  plaintiffs  would  hold  the 
defendants  responsible  for  any  loss  which  they  might  sustain,  if 
by  the  defendants'  default  the  plaintiffs  became  unable  to  carry 
out  their  contract  with  Justice.  It  is  now  customary  to  speak  of 
knowledge  forming  the  basis  of  the  contract ;  but  here  I  do  not 
think  that  we  can  say  that  the  contract  of  the  defendants  was 
entered  into  upon  the  basis  of  their  paying  penalties  if  they  did  not 
fulfil  it.  The  notice  of  the  special  circumstances  must  be  given  at 
the  time  of  entering  into  the  contract  I  do  not  think  that  notice 
at  a  subsequent  time  would  be  sufficient ;  in  the  present  case  a  good 
deal  of  conversation,  correspondence,  and  negotiation  passed 
between  the  parties,  but  I  think  that  the  facts  are  sufficient  to 
satisfy  the  rule  that  notice  must  be  given  at  the  time  of  entering 
into  the  contract.  It  was  proved  that  both  the  plaintiffs  and  the 
defendants  knew  that  the  machine  was  to  be  delivered  at  the  end 
of  August ;  the  defendants  were  aware  that  it  might  be  rejected, 
and  that  if  it  were  it  would  be  unsaleable,  so  that  the  work  done 
by  the  plaintiffs  would  be  thrown  away.  The  loss  to  the  plaintiffs 
flowing  from  the  breach  committed  by  the  defendants  would  be  the 
loss  of  the  expenses  incurred  and  of  the  profit  upon  the  contract 
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with  Justice :  from  this  would  be  deducted  the  price  which  the 
rejected  machine  might  fetch;  its  value  when  rejected  seems 
to  be  only  that  of  old  iron;  but  it  is  unnecessaiy  to  discuss 
tiiis  point,  as  it  has  been  settled  by  the  agreement  of  the 
parties,  that  it  should  be  handed  over  to  the  defendants ;  it  is 
therefore  easy  to  anive  at  the  amount  properly  payable  to  the 
plaintiffs. 

Upon  both  the  construction  of  the  contract  and  the  measure  of 
damages  the  judgment  of  Field,  J.,  was  right 

CoTTOX,  L.  J.  —  In  my  opinion  this  appeal  fails.  As  to  the 
question  of  construction  I  adopt  the  view  of  Field,  J.  By  the 
words  "as  soon  as  possible,"  the  defendants  must  be  taken  to 
have  meant,  that  they  would  make  the  ''gun  "  as  quickly  as  it  could 
be  made  in  the  largest  establishment  with  the  best  appliances.  I 
do  not  think  that  these  words  can  be  taken  to  mean  that  the 
defendants  merely  promised  to  make  the  "gun,"  as 
[*  677]  quickly  as  the  •  means  at  their  disposal  might  allow,  how- 
ever rashly  they  might  have  entered  into  the  contract; 
such  a  stipulation  would  be  unusuaL  The  surrounding  circum- 
stances must  be  looked  at^  and  they  plainly  show  that  the  plain- 
tiffs required  the  defendants  to  supply  the  "  gun  "  as  quickly  as  it 
could  be  supplied,  if  they  were  provided  with  all  proper  appliances. 
The  defendants  are  liable  for  the  loss  sustained  by  the  plaintiffs 
by  the  refusal  of  Justice  to  take  the  machinery. 

I  will  proceed  now  to  consider  what  is  the  measuro  of  damages. 
Field,  J.,  held  that  the  plaintiffs  were  entitled  to  recover  the 
amount  of  the  profit  on  the  contract  which  they  had  lost,  and  of 
the  expenses  which  they  had  uselessly  incurred,  and  the  cost  of 
the  paint  expended  by  them  in  preserving  the  machine.  It  would 
have  been  difBcult  to  ascertaia  the  quantum  of  damages,  if  the 
plaintiffs  had  ordered  the  "gun"  without  reference  to  special  cir- 
cumstances ;  in  that  case  the  plaintiffs  would  have  been  entitled 
to  compensation  for  the  loss  of  the  use  of  the  '*  gun/'  at  least  for  a 
reasonable  time ;  but  this  is  a  case  of  a  contract  entered  into  with 
special  circumstances,  and  the  defendants  are  liable  for  all  the 
consequences  of  its  breach.  It  cannot  be  said  that  damages  are 
granted  because  it  is  part  of  the  contract  that  they  shall  be  paid ; 
it  is  the  law  which  imposes  or  implies  the  term  that  upon  breach 
of  a  contract  damages  must  be  paid.    We  must  follow  out  the 
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rule  that  the  plaintiffs  are  only  to  have  the  damages,  which  are  the 
ordinary  and  natural  consequences  of  the  breach ;  but  this  rule  is 
subject  to  the  limitation,  that  where  the  breach  has  occasioned  a 
special  loss,  which  was  actually  in  contemplation  of  the  parties  at 
the  time  of  entering  into  the  contract,  that  special  loss  happening 
subsequently  to  the  breach  must  be  taken  into  account.  The 
plaintiffs  had,  as  the  defendants  knew,  entered  into  another  con- 
tract with  Justice  for  the  delivery  to  him  of  certain  machinery 
within  a  stipulated  time;  and  the  defendants  are  answerable  to 
the  plaintiffs  for  the  loss  which  the  latter  have  sustained  by  the 
refusal  of  Justice  to  carry  out  the  contract ;  and  if  the  defendants 
had  not  agreed  to  take  it,  the  machine  would  have  been  left  on  the 
plaintiffs'  hands.  In  Elbinger  Actien-Oesellschafft  v.  Armstrong, 
L.  R.  9  Q.  B.  473,  at  p.  479,  it  appears  to  have  been  considered 
that  penalties  due  under  a  contract,  to  which  the  *  contract  [678*] 
sued  on  was  subsidiary,  could  not  as  such  be  recovered ; 
that  was  because  penalties  are  not  the  natural  consequence  of  a 
breach.  Here,  however,  the  defendants  knew  that  Justice  might 
refuse  to  take  the  machinery  if  it  should  be  delivered  by  the 
plaintiffs  too  late ;  the  defendants  therefore  are  liable  for  the 
consequences  of  their  default  Judgment  affirmed. 

ENGLISH  NOTES. 

The  case  of  Hadley  v.  Baxendale  (1854)  referred  to  in  the  judgment 
of  Blackburn,  J.,  in  the  former  of  the  above  cases,  will  be  found  fully 
reported  as  No.  16  of  "  Carrier,"  5  R.  C.  502. 

In  the  case  of  Cory  v.  Thames  Ironworks^  &c.  Co,  (1868),  L.  R.  3  Q. 
B.  181,  37  L.  J.  Q.  B.  68, 17  L.  T.  495,  16  W.  R.  457,  referred  to  in  the 
judgment  of  the  former  of  the  above  principal  cases  (p.  556,  ante),  it  was 
decided  that,  where  a  person  buys  a  chattel  for  special  and  extraordinary 
purposes  not  known  to  the  vendor,  although  he  cannot,  upon  failure  to 
deliver  it  at  the  proper  time,  recover  as  damages  the  amount  lost  to 
him  by  that  failure,  he  is  still  entitled  to  recover  what  he  might  have 
made  if  he  had  been  able  to  use  the  chattel  for  the  ordinary  and 
customary  purposes  for  which  it  is  adapted. 

In  GreheH-Borgnis  v.  Nugent  (C.  A.  1885),  15  Q.  B.  D.  85,  54  L.  J. 
Q.  B.  511,  the  defendants  contracted  with  the  plaintiff  to  deliver  in 
Paris  a  certain  number  of  sheepskins  on  certain  terms  as  to  quantity, 
price,  and  times  of  delivery.  At  the  time  of  making  the  contract  the 
defendant  knew  that  the  plaintiff  was  making  it  in  order  to  fulfil  an- 
other contract  which  was  either  then  made  or  about  to  be  made  by  him 
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with  a  customer  in  Paris.  The  plaintiff  nnder  this  contract  sold  the 
skins  at  a  certain  profit  per  skin.  The  defendants  failed  to  deliver  a 
number  of  the  skins,  and  there  was  no  market  in  which  either  the  plain- 
tiff or  his  customer  could  supply  them.  The  plaintiff's  customer  sued 
the  plaintiff  in  France  and  recovered  damages.  In  an  action  against 
the  defendants  for  breach  of  contract,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  both  the  profit  which  he  should  have  made  upon  the 
undelivered  skins,  and  the  damages  recovered  against  him  in  the  French 
Courts,  it  being  inferred  that  the  French  Courts  had  acted  reasonably  in 
assessing  the  damages. 


No.  33.  — SMITH  v.  GEEEN. 
(1875.) 

RULE. 

In  an  action  for  breach  of  a  warranty  in  a  sale  of  goods, 
the  purchaser  may  recover  the  whole  loss  which  he  has 
sustained,  being  the  natural  consequence  of  the  breach,  and 
such  as,  from  the  circumstances  presumably  known  to  the 
seller,  might  have  been  reasonably  anticipated. 

Smith  y.  Oreen. 

1  C.  p.  D.  92-07  (8.  c.  45  L.  J.  C.  P.  28 ;  83  L.  T.  572 ;  24  W.  R.  142). 

[92]  Breach  of  Warranty  an  the  Salt  of  a  Cow.  —  Foot  and  Mouth  Diseoie.  — 
Measure  of  Damages, 

The  defendant  sold  a  cow  to  the  plaintiff,  a  farmer,  with  a  warranty  that 
she  was  free  from  foot  and  mouth  disease.  The  plaintiff  placed  the  cow 
(which  had  the  disease)  with  other  cows,  and  some  of  these  beoame  infected 
with  the  disease,  and  died,  as  also  did  the  cow  in  question :  — 

Held,  that  the  defendant  was  liable  in  damages  for  the  entire  loss,  if  when 
he  sold  the  cow  he  knew  that  the  plaintiff  was  a  farmer,  and  that  he  would  or 
probably  might  place  the  infected  cow  with  others. 

The  first  count  of  the  declaration  was  for  the  breach  of  an 
alleged  warranty  that  a  cow  sold  by  the  defendant  to  the  plaintiff 
was  free  from  foot  and  mouth  disease ;  the  second  alleged  that  the 
defendant  falsely  and  fraudulently  represented  the  animal  to  be 
free  from  foot  and  mouth  disease;  and  the  damage  allied  was 


B.  C.  VOL.  XXin.]      SECT.  VI.  —  ACTION  FOB  BREACH,  ETC.  567 

Ho.  88.  ^BmiA  t.  Qtmu,  1  0.  P.  D.  98,  98. 

that  the  plaintifif,  who  was  a  farmer,  allowed  the  cow  to  herd  with 
other  cows,  some  of  which  took  the  disease  and  (with  the  cow  in 
question)  died. 

The  cause  was  tried  before  Archibald,  J.,  at  the  last  summer 
assizes  at  Manchester.  Upon  a  conflict  of  evidence,  the  jury  found 
that  the  defendant  had  warranted  the  cow  at  the  time  of  the  sale 
to  be  free  from  foot  and  mouth  disease,  but  they  negatived  the 
allied  false  representation.  It  was  proved  that  the  animal  was 
at  the  time  suffering  under  the  disease  in  question,  and  communi- 
cated it  to  other  cows  belonging  to  the  plaintiff  with  which  she 
had,  in  the  ordinary  course  of  the  plaintiff's  business  of  a  farmer, 
been  placed,  and  that  she  and  several  of  them  in  consequence  died 

On  behalf  of  the  defendant  it  was  contended  that,  upon  a  mere 
breach  of  warranty,  he  was  not  responsible  for  the  loss  of  the  other 
cows,  though  he  would  have  been  so  if  he  had  been  guilty  of  a 
false  representation. 

The  learned  Judge,  however,  in  his  summing-up,  told  the  jury 
that,  in  estimating  the  damages  the  plaintiff  was  entitled 
to  recover  *  in  respect  of  the  breach  of  warranty,  they  might  [*  93] 
take  into  their  consideration  the  fact  that  the  buyer  was  a 
farmer,  and  that  the  seller  knew,  or  must  be  taken  to  have  known, 
that  the  cow  in  question  would  be  placed  with  other  cows,  and  that 
the  consequences  which  had  resulted  might  naturally  be  expected 
to  happen. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  £50  damages ; 
and  leave  was  reserved  to  the  defendant  to  move  to  reduce  the 
damages  to  £8  if  the  Court  should  be  of  opinion  that  they  ought 
to  be  confined  to  the  value  of  the  cow  sold. 

Pope,  Q.  C,  moved  for  a  new  trial  on  the  ground  of  misdirection, 
or  to  reduce  the  damages. —  It  may  be  conceded  that,  if  the  defend- 
ant had  fraudulently  represented  the  cow  to  be  free  from  infectious 
disease,  when  he  knew  that  she  was  not  so,  and  the  death  of  the 
other  cows  had  resulted  from  the  plaintiff's  having  in  ignorance 
allowed  the  cow  in  question  to  herd  with  them,  the  plaintiff  would 
have  been  entitled  to  recover  their  value  as  well  as  that  of  the 
animal  which  he  bought;  for,  in  that  case,  the  loss  would  have 
been  the  natural  result  of  the  defendant's  misrepresentation.  It 
was  so  held  in  Mullctt  v.  Mason,  L.  R  1  C.  P.  559.  The  judgments  of 
Erle,  Ch.  J.,  and  Willes,  J.,  there  proceeded  entirely  on  the  ground 
of  fraud.     BorradaUe  v.  Brunton,  8  Taunt.  535,  Langridge  v.  Levy^ 
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2  M.  &  W.  519,  Hadley  v.  Baxendale,  9  Ex.  341,  23  L  J.  Ex.  179, 
DingU  v.  Hare,  7  C.  B.  (K  S.)  145,  29  L.  J.  C.  P.  143,  Randall  v. 
Baper,  E.  B.  &  E.  84,  27  L.  J.  Q.  B.  266,  and  HUl  v.  BaUs,  2  K  & 
K  299,  27  L.  J.  Ex.  45,  were  cited  in  argument ;  and  in  all  of 
these  there  was  fraud  or  misrepresentation.  No  case  can  be  found 
where  the  same  measure  of  damages  has  been  awarded  for  a  mere 
breach  of  warranty. 

[Grove,  J.,  referred  to  Bain  v.  FothergiU,  L.  R.  7  H.  L.  158.] 

In  that  case  the  gun  was  used  in  reliance  upon  the  fraudulent 

representation  by  the  seller  that  it  was  a  fit  and  safe  one.    But,  in 

the  case  of  a  simple  warranty  of  soundness,  to  induce  the 

[*  94]  plaintiflf  *  to  buy  the  animal,  it  may  well  be  that  the  true 

measure  of  the  damages  is  the  sum  paid  for  it 

Lord  Coleridge,  Ch.  J.  — I  am  of  opinion  that  there  should  be  no 
rule  in  this  case.    The  action  is  brought  for  the  breach  of  a  warranty 
upon  the  sale  of  a  cow,  that  she  was  free  from  foot  and  mouth 
disease ;  and  it  appeared  that  the  cow  was  at  the  time  of  the  sale 
affected  with  that  disease,  and  that  the  buyer,  who  was  a  farmer, 
having  placed  her  along  with  other  cows,  the  disease  was  communi- 
cated to  them,  and  that  she  and  some  of  them  died.     Besides  a 
count  upon    the   warranty,   the    declaration  contained  a  count 
charging  the  defendant  with  a  false  and  fraudulent  representation 
that  the  cow  in  question  was  free  from  the  complaint ;  but  the 
jury  negatived  the  alleged  fraud.     We  are  asked  to  grant  a  new 
trial  on  the  ground  that  my  Brother  Archibald  misdirected  the 
jury  in  telling  them  that,  in  estimating  the  damages  to  which  the 
plaintiflf  was  entitled  for  the  breach  of  warranty,  they  migfit  take 
into  their  consideration  the  fact  that  the  buyer  was  a  farmer,  and 
that  the  seller  knew,  or  must  be  taken  to  have  known,  that  the 
diseased  cow  would  be  placed  with  other  cows ;  and  that,  if  they 
found  that  the  defendant  knew  that  fact,  and  that  in  the  ordinary 
course  of  his  business  the  plaintiff  would  so  place  her,  then  the  loss 
of  the  other  cows  might  fairly  be  considered  to  be  the  natural  and 
necessary  consequence  of  the  defendant's  breach  of  warranty,  and 
they  might  assess  the  damages  accordingly.     I  am  of  opinion  that 
that  direction  was  perfectly  correct,  and  that  the  jury  were  quite 
right  in  taking  that  circumstance  into  account.     The  facts  seem  to 
me  to  bring  the  case  clearly  within  the  rule  laid  down  by  the 
Court  of  Exchequer  in  Hadley  v.  Baxendale,  9  Ex.  341,  23  L.  J.  £x 
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179.  It  is  not  necessary  to  consider  whether  the  representation 
as  to  the  state  of  the  cow  which  was  the  subject  of  sale  was  fraud- 
ulent or  not,  because  the  rule  is,  that,  where  a  party  to  a  bargain 
makes  an  untrue  statement  as  to  the  subject  of  sale,  and  damage 
results  therefrom  to  the  other  party,  the  seller  is  answerable  for 
such  damage.  Randall  v.  Raper,  E.  B.  &  E.  84,  27  L.  J.  Q.  B. 
266,  proceeds  upon  that  footing.  There  was  no  fraud  there ; 
but  the  *  defendant  sold  seed  which  turned  out  to  be  of  a  [*  95] 
kind  different  from  that  which  he  warranted  it  to  be,  and 
the  plaintiff  having  sown  it  and  a  wrong  crop  having  come  up,  he 
was  held  entitled  to  recover  the  difference  in  value  of  the  crop  as 
it  was  and  as  it  ought  to  have  been.  In  giving  judgment,  Lord 
Campbell  says  (E.  B.  &  E.  at  p.  88) :  "  It  was  a  probable,  a  natural, 
and  a  necessary  consequence  of  this  seed  not  being  chevalier  barley 
that  it  did  not  produce  the  expected  quantity  of  grain.  That  is  a 
consequence  not  depending  upon  the  quality  of  the  soil,  but  one 
necessarily  resulting  from  the  breach  of  contract  as  to  the  quality 
of  the  seed."  And  Erle,  J.,  said  (E.  B.  &  E.  at  p.  89) :  "  The  war- 
ranty is,  that  the  barley  sold  should  be  chevalier  barley.  The 
natural  consequence  of  the  breach  of  such  a  warranty  is,  that  the 
barley  which  has  been  delivered  having  been  sown,  and  not  being 
chevalier  barley,  an  inferior  crop  has  been  produced.  This  damage 
naturally  results  from  the  breach  of  the  warranty,  and  the  ordinary 
measure  of  it  would  be  the  difference  in  value  between  the  inferior 
crop  produced  and  that  which  would  have  been  produced  from 
chevalier  barley :  that  is  not  inconsistent  with  Hadley  v.  Baxen- 
dale,  9  Ex.  341,  23  L.  J.  Ex.  179."  There  are  many  other  cases 
(some  of  which  have  been  cited)  to  the  same  effect.  It  seems  to 
me  that  my  Brother  Archibald  correctly  laid  down  the  law  in  ac- 
cordance with  those  authorities ;  and,  it  being  fairly  admitted  that 
there  was  evidence  on  both  sides,  and  the  learned  Judge  not  being 
dissatisfied,  I  see  no  reason  to  doubt  that  the  jury  came  to  a  right 
conclusion. 

Brett,  J.  —  I  am  of  the  same  opinion.  We  are  not  c?lled  upon 
to  decide  in  this  case  whether  a  defendant  is  liable  to  a  greater 
measure  of  damages  for  a  fraudulent  misrepresentation  on  the  sale 
of  a  horse,  or  a  cow,  or  any  other  chattel,  than  for  a  breach  of 
warranty.  I  think  it  better  to  follow  the  example  of  the  Court  in 
MtUlett  V.  Mason,  L.  R  1  C.  P.  559,  and  to  decline  to  give  any 
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judgment  upon  a  point  which  does  not  fairly  arise  before  us. 
The  sole  question  here  is,  whether,  on  a  breach  of  warranty  like 
this,  the  damages  to  be  recovered  fall  within  the  ordinary  rule 

that  they  must  be  so  far  the  natural  consequence  of  the 
[*  96]  breach,  that  they  must  have  *  been  in  the  minds  of  both  of 

the  contracting  parties  at  the  time  of  the  contract  In  Hill 
V.  Balls,  2  H.  &  N.  299,  27  L.  J.  Ex.  45,  which  was  the  case  of 
a  sale  of  a  glandered  horse  by  auction  at  a  repository,  it  seems  to 
have  been  considered  that  the  infecting  of  others  horses  was  not 
to  be  taken  to  be  the  natural  consequence  of  the  sale  of  a  diseased 
animal,  so  as  to  bring  the  case  within  the  rule  we  are  dealing  with. 
That  case  was  decided  upon  a  demurrer  to  declaration  which  con- 
tained no  allegation  of  either  false  representation  or  warranty. 
Here,  however,  my  Brother  Archibald  seems  to  have  avoided  all 
difficulty  by  leaving  the  question  to  the  jury  in  the  manner  he  did. 
In  effect,  he  left  it  to  them  to  say  whether  the  facts  brought  the 
case  within  the  rule  I  have  mentioned  or  not ;  telling  them  that 
the  plaintiff's  right  to  recover  these  damages  must  depend  upon 
whether  or  not  the  defendant  knew  that  the  plaintiff  was  a  farmer, 
and  whether  he  knew,  or  ought  to  have  known,  that  the  cow  in 
question  would  be  placed  with  a  herd ;  and  that,  if  he  did,  he  must 
have  known  that  the  natural  consequence  would  be  that  other 
cows  would  or  might  be  infected  with  the  disease.  If  so,  the  in- 
fection of  the  herd  was  the  natural  consequence  of  the  defendant's 
breach  of  warranty. 

Grove,  J.  —  Great  difficulty,  no  doubt,  arises  from  the  use  of  the 
word  "  natural "  in  these  cases.  It  is  used  by  Lord  Campbell  and 
by  Erle,  J.,  in  Randall  v.  Baper,  K  B.  &  E.  84,  27  L.  J.  Q.  B. 
266,  and  has  been  used  in  many  cases  ;  and  it  may  not  be  easy  to 
substitute  a  better  word  to  express  what  is  meant.  Normal,  or 
likely  or  probable  of  occurrence  in  the  ordinary  course  of  things, 
would  perhaps  be  the  more  correct  expression.  The  direction  to 
the  jury  here  seems  to  me  to  come  strictly  within  that  definition. 
Unless  the  cow  in  question  was  kept  in  solitary  confinement,  it 
would  naturally  be  expected  to  herd  with  the  other  cows.  It  is 
unnecessary  on  the  present  occasion  to  go  into  the  distinction 
between  breach  of  warranty  and  fraud.  The  consequences  which 
resulted  in  this  case  may  reasonably  be  presumed  to  have  been 
in  the  contemplation  of  the  parties  at  the  time  of  the  contract, 
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and  likely  to  occur.     I  agree  *  with  my  Lord  and  my  [♦  97] 
Brother  Brett,  that  there  should  be  no  rule. 

Bute  refused. 

ENGLISH  NOTES. 

The  case  of  BandcM  v.  Newson  (p.  480,  ant^  exemplifies  a  similar 
principle  in  the  case  of  an  implied  warranty ^ 

Randall  v.  Raper  (1868),  El.  Bl.  &  El.  84,  27  L.  J.  Q.  B.  266,  referred 
to  in  the  judgment  of  the  principal  case,  was  an  action  for  breach  of 
warranty  of  seed-barley  purchased  as  ^^  chevalier  seed-barley .''  The 
plaintiff  had  resold  the  barley  under  a  similar  description  to  a  person 
who  sowed  it.  The  crop  that  came  up  proved  to  be  an  inferior  sort  of 
barleys  and  the  sub-purchasers  had  claimed  compensation  from  the 
plaintifEs.  The  Court  held  that  the  atnount  of  damage  which  the  sub- 
purchaser had  suffered,  and  which  the  plaintiffs  were  liable  to  pay  to 
them,  might  be  recovered  from  the  defendants  in  the  action. 

In  Hammond  v.  Bussey  (C.  A.  1887),  20  Q.  B.  D.  79,  57  L.  J.  Q.  B. 
58,  the  plaintiffs  were  shipping  agents  at  Dover,  and  the  defendant  was 
a  coal  merchant  at  the  same  place,  well  acquainted  with  the  nature  of 
the  plaintiffs'  business.  The  defendant  sold  to  the  plaintiffs  coal  war- 
ranted to  be  best  steam  coal  and  fit  to  be  used  for  steamships.  The 
plaintiffs  sold  the  coal  under  a  similar  warranty  to  shipowners,  who, 
having  sustained  damage  by  reason  of  the  coals  not  being  steam 
coal  fit  to  be  used  for  steamships,  commenced  an  action  against  the 
plaintiffs.  The  plaintiffs  gave  notice  of  the  pending  action  to  the  de- 
fendants, who  insisted  that  the  coals  were  good  steam  coals  fit  for  steam* 
ships,  and  left  the  plaintiffs  to  defend  the  action.  The  result  of  the 
action  was  that  the  plaintiffs  were  found  liable  in  damages  and  had  to 
pay  the  costs.  The  plaintiffs  were  held  entitled  to  recover  from  the 
defendants  the  whole  amount  of  damages  and  costs,  for  which  they  had 
become  liable  to  the  shipowners* 

The  following  section  of  the  Sale  of  Goods  Act,  1893,  deals  with  the 
measure  of  damages  for  breach  of  warranty :  — 

Sect.  53.  {!)  "  Where  there  is  a  breach  of  warranty  by  the  seller, 
or  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach  of  a  con- 
dition on  the  part  of  the  seller  as  a  breach  of  warranty,  the  buyer  is  not 
by  reason  only  of  such  breach  of  warranty  entitled  to  reject  the  goods, 
bat  he  may 

*^  (a)  set  up  against  the  seller  the  breach  of  warranty  in  diminution 
or  extinction  of  the  price ;  or 

<<  {b)  maintain  an  action  against  the  seller  for  damages  for  the  breach 
of  warranty. 

*'(2)   The  measure  of  damages  for  breach  of  warranty  is  the  esti- 
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mated  loss  directly  and  naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty. 

"  (3)  In  the  case  of  breach  of  warranty  of  quality,  such  loss  is  prima 
facie  the  difference  between  the  value  of  the  goods  at  the  time  of  de- 
livery to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty. 

'^  (4)  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price,  does  not  prevent  him  from  main- 
taining an  action  for  the  same  breach  of  warranty  if  he  has  suffered 
further  damage. 

"  (5)  Nothing  in  this  section  shall  prejudice  or  affect  the  buyer's 
right  of  rejection  in  Scotland  as  declared  by  this  Act.'' 

This  section  is  also  illustrated  by  many  of  the  cases  set  forth  or 
noted  under  previous  rules;  the  warranty  the  breach  of  which  is 
sued  on,  being  frequently  (as  explained  in  the  note,  p.  459,  ante)  the 
failure  on  the  part  of  the  seller  to  satisfy  an  essential  condition  of  the 
contract. 

In  explanation  of  sub-section  (5)  of  the  above  section,  it  should  be 
noted  that  no  distinction  has  been  drawn  by  the  Scotch  cases  between 
collateral  warranty  and  essential  conditions,  it  being  assumed  that  the 
breach  of  warranty  will  always  justify  the  rejection  of  the  goods.  On 
the  other  hand,  the  Scotch  law  before  the  Act  has  not  allowed  the  buyer 
(where  he  has  the  opportunity  of  rejecting  the  goods),  to  elect  to  accept 
the  goods,  and  to  sue  for  damages.  Couston  v.  Chapman  (H.  L.  1872), 
L.  E.  2  Sc.  App.  254.  l^ow,  apparently,  the  buyer  may  reject  the  goods 
for  breach  of  warranty;  but  he  may  elect  to  take  them,  paying  or  giv* 
ing  security  for  the  price  (see  sect.  59),  and  to  treat  the  breach  as 
giving  a  mere  claim  for  damages. 

AMERICAN  NOTES. 

In  the  absence  of  special  elements  of  damages,  the  measure  of  damages  for 
breach  of  warranty  is  the  cost  of  remedying  the  defect  complained  of,  and 
it  is  immaterial  how  much  the  purchaser  has  realized  from  the  property. 
Midler  v.  Eno,  14  New  York,  597  ;  Lockwood  v.  Dewey,  60  New  York  Supple- 
ment, 471;  Bruce  v.  Fiss,  Doerr  ff  Carroll  Horse  Co.,  62  id.  96;  Wheelockv. 
Berkeley,  138  Illinois,  153 ;  IluyeU  j-  Smith  Manuf,  Co.  v.  Gray,  124  North 
Carolina,  322;  Nye  (r  Schneider  Co,  v.  Snyder, 56  Nebraska,  754;  E.  A.Moore 
Furniture  Co.  v.  W.  Sf  J.  Sloane,  166  Illinois,  457;  South  Bend  PuUey  Co.  v. 
W.  E.  Caldwell  Co.  (Ky.),  54  Southwestern  Rep.  12;  55  id.  208;  Crane  Co. 
V.  Columbus  Const.  Co.,  73  Federal  Rep.  984 ;  Wilson  v.  New  United  States 
Cattle  Ranch  Co.,  id.  994;  Aultman  (r  Taylor  Co.  v.  Shelton,  90  Iowa,  288.  See 
Moulthrop  V.  Hyeit,  105  Alabama,  493;  53  American  State  Rep.  139  and  note. 
Where  fruit-trees  did  not,  after  planting,  conform  to  the  warranty  given  on 
their  purchase,  the  measure  of  damages  was  held  to  be  the  value  that  would 
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hare  been  added  to  the  land  if  the  trees  had  been  of  the  yarieties  ordered. 
Heiiman  v.  Pruyn  (Mich.),  81  Northwestern  Rep.  97.  Where  warranted  twine 
proved  rotten  and  worthless,  the  damages  were  held  to  be  measured  by  the 
difference  between  its  real  value  and  what  it  would  have  been  worth  had 
it  corresponded  with  the  warranty,  although  no  claims  had  been  made,  on  ac- 
count of  defects,  by  those  who  had  bought  some  of  the  twine  from  the  plaintiff 
for  cash.  Western  Twine  Co.  v.  Wright^  11  South  Dakota,  621,  528.  Defects 
in  parts  of  a  warranted  machine  which  prevent  its  working,  and  cannot  be 
remedied,  may  enable  the  purchaser  to  recover  for  the  entire  machine.  Mc- 
Cormick  Harvesting  Machine  Co.  v.  McNicJiols,  66  Minnesota,  384,  387.  Where 
warranted  feed  oats  killed  some  of  the  plaintiff's  horses,  made  some  ill,  and 
permanently  injured  others,  the  measure  of  damages  was  held  to  be  the  value 
of  the  horses  killed,  the  difference  in  value  of  those  injured,  together  with  the 
loss  of  their  use,  their  medical  treatment  and  expenses,  and  other  natural  con- 
sequences of  the  breach  of  warranty.  Coyle  v.  Baum^  3  Oklahoma,  695,  41 
Fac.  Rep.  389. 
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Section     L  Regalations  for  Preventing  ColliBionB  at  Sea. 

Sbction    II.  Sea-Shore. 

Sbotion  III  Sea- Walls  and  Protective  Works. 

Sbction  IV.  Wreck. 


Section  I.  —  Regulations  for  Preventinff  Collisions  at  Sea. 

No.  1.  —  STOOMVAART  MAATSCHAPPY  KEDEELAND   v. 
PENINSULAR  AND  ORIENTAL  STEAM  NAVI- 
GATION CO.     (THE  VOORWAARTS. 
THE  KHEDIVE.) 

(h.  l.  1880.) 

RULE. 

The  regulations  for  preventing  collisions,  made  under 
the  authority  of  the  Merchant  Shipping  Acts,  must  be 
strictly  followed.  Nothing  but  necessity  can  excuse  their 
non-observance. 


574  SEA. 

Ho.  1.  — StoomTMrt,  &0.  t.  P.  &  0.  Steun  Vet.  Co.,  d  App.  Cu.  876,  877. 


■   .  .    U1  IMA    .   IJ 


StoomTaart  Haatsohappy  Federland  t.  Peninsular  and  Oriental  Steam 
Navigation  Co.    (The  Voorwaarts.    The  Khedive.) 

5  App.  Cm.  876-910  (s.  c.  52  L.  J.  P.  D.  &  A.  1 ;  43  L.  T.  610;  29  W.  R.  173). 

[876]  Regulations  far  Preventing  Collisions  at  Sea,— -SO  &  87  Vict  c.  85,  s.  17. 

The  *'  Regulations  for  Preyeniing  Collisions  at  Sea»**  made  under  the 
authority  of  the  Merchant  Shipping  Acts,  1854  to  1873,  most,  under  the  17th 
section  of  the  36  &  37  Vict.  c.  85,  be  strictly  followed.  Actual  necessity,  not 
considerations  of  discretion  and  expediency,  even  though  skilfully  acted  on, 
can  alone  excuse  their  non-observance. 

The  K.  and  the  F.,  two  large  steam  vessels,  coming  in  opposite  directions, 
sighted  each  other  at  a  considerable  distance;  they  ultimately  came  into 
collision.  The  K»  alleged  that  when  the  two  vessels  were  fast  approaching 
each  other  the  V.  improperly  changed  its  course;  that  the  master  of  the  K> 
could  not  rely  on  the  V.  taking  a  particular  course;  that  to  meet  possible  con- 
tingencies, he  ordered  his  engineers  to  stand  to  their  engines,  and  almost 
instantly  afterwards  gave  the  order  to  starboard  the  helm,  which  he  deemed 
would  prevent  or  greatly  mitigate  the  collision,  and  then  stopped  and  reversed 
the  engines.  This  was  not  exactly  the  order  required  by  the  Regulations, 
which  directed  that  in  such  a  case  the  engines  should  be  stopped  and  reversed. 
The  Court  of  Admiralty  had  deemed  both  vessels  to  be  in  fault,  and  had  ad- 
judged accordingly ;  the  Court  of  Appeal  had  held  the  master  of  the  K.  to  be 
excused  under  the  circumstances  of  the  case,  and  had  given  judgment  against 
the  V.    On  appeal  to  this  House :  — 

Held,  that  the  Statutes  and  the  Regulations  had  not  left  the  master  of  the 
K.  a  discretion  in  the  matter;  that  he  was  bound  to  stop  and  reverse  the  eo- 
gines,  and  that  as  he  had  not  done  so  at  the  first  moment  of  danger,  he  had 
disregarded  the  Regulations,  and  consequently  that  the  K.  must  be  held  in 
part  responsible. 

The  judgment  of  the  Court  of  Admiralty  was  restored. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Appeal 
which  had  varied  a  previous  decision  of  the  Court  of  Admiralty. 
The  Appellants  were  the  owners  of  the  steamship  the  Voorwaarts, 

the  Respondents  were  the  owners  of  another  steamship,  the 
[*  877]  Khedive.     *  The    Voorwaarts  was  a  screw  steamship  of 

about  3000  tons  register,  the  Khedive  was  a  screw  steamer 
of  about  3740  tons  register.  The  question  related  to  the  liability 
of  the  owners  of  one  or  the  other  vessel  in  respect  of  a  collision 
between  them,  which  occurred  on  the  23rd  of  March,  1878,  off 
Muka  Head,  in  the  island  of  Penang.  The  evidence  was,  as 
usual,  of  a  contradictory  character  as  to  the  original  cause  of  the 
mischief,  but  the  general  effect  was  that  while  both  vessels  were 
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approaching  each  other  nearly  on  opposite  lines  or  courses,  a  fault 
in  steering  was  committed,  the  Khedive  laying  the  blame  on  the 
VoonoaartSy  and  the  Voorwaarts  insisting  that  the  Khedive  was  in 
fault  Each  seemed  to  be  in  doubt  as  to  the  movements  of  the 
other,  and  when  the  two  vessels  were  in  dangerous  proximity  the 
master  of  the  Khedive  ordered  his  engineers  to  stand  to  their 
engines,  then  starboarded  the  helm,  and  then  stopped  and  reversed 
the  engines ;  immediately  after  which  the  collision  occuired.  The 
facts  are  stated  in  detail  in  the  judgment  of  Lord  Blackbubn. 
The  Court  of  Admiralty  had  treated  both  vessels  as  having  been 
in  fault,  and  judgment  was  given  in  accordance  with  that  view 
under  the  provisions  of  the  36  &  37  Vict  c.  85,  s.  17.  On  cross 
appeals  the  case  was  heard  before  Lords  Justices  James,  Brett, 
and  Cotton,  and  after  time  taken  to  consider,  Lord  Justice  Brett 
delivered  the  judgment  of  the  Court  to  the  effect  that  the  danger 
of  collision  had  been  brought  about,  in  the  first  instance,  by  the 
negligence  of  those  on  board  the  VoorwaartSf  and  that  the  finding 
of  the  Court  of  Appeal  on  full  consideration  of  the  evidence  was 
that  the  master  of  the  Khedive  ought,  on  seeing  the  danger  of  col- 
lision, at  once  to  have  stopped  and  reversed  his  engines,  whereas 
he  did  not  do  so  for  an  appreciable  time  (only  ordering  the  engin- 
eers to  stand  by  the  engines)  and  that  he  thereby  broke  the  rule  of 
navigation  contained  in  the  16th  Article,  but  that  such  a  finding 
was  not  conclusive,  and  the  Court  therefore  asked  the  assessors 
the  following  question :  *  If  this  order  which  he  gave  was  not 
absolutely  right  under  the  circumstances,  was  it  such  an  order  as 
a  captain  of  ordinary  care,  skill,  and  nerve  might  be  fairly,  as  a 
seaman,  excused  for  giving  under  the  circumstances  in  which  the 
captain  was  placed  ? "  This  question  was  answered  by  the  asses- 
sors in  the  aflBrmative.  The  Court  of  Appeal  then  ex- 
pressed the  *  opinion  that  the  Khedive  was  not  in  any  way  [*  878] 
in  fault  for  the  collision  for  which  the  Voorwaarts,  hav- 
ing made  the  original  mistake,  was  solely  liable.  The  judgment 
of  the  Court  of  Admiralty  was  therefore  varied,  and  judgment  was 
given  against  the  Voorwaarts.     Hence  this  appeal. 

The  Appellants  now  relied  on  the  36  &  37  Vict  c.  85,  s.  17,  * 
which  is  in  these  words :  *  If,  in  any  case  of  collision,  it  is  proved 
to  the  Court  before  which  the  case  is  tried  that  any  of  the  regula- 
tions for  preventing  collisions,  contained  in,  or  made  under,  the 
Merchant  Shipping  Acts,  1854  to  1873,  has  been  infringed,  the 
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ship  by  which  such  regulation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  circumstances  of  the  case  made  departure  from  the  regu- 
lation necessary.  **  The  Appellants  contended  that  the  master  of 
the  Khedive  had  disregarded  the  regulations  made  under  the  au- 
thority of  the  statutes  for  preventing  collisions  at  sea. 

The  13th  Article  was  in  these  terms :  "  If  two  ships  under  steam 
are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  col- 
lision, the  helms  of  both  shall  be  put  to  port,  so  that  each  may 
pass  on  the  port  side  of  the  other. " 

Art  14 :  "If  two  ships  under  steam  are  crossing,  so  as  to  in- 
volve risk  of  collision,  the  ship  which  has  the  other  on  her  own 
starboard  side,  shall  keep  out  of  the  way  of  the  other. " 

Art  16 :  "  Every  steamship  when  approaching  another  ship,  so 
as  to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if 
necessary,  stop  and  reverse." 

Art  19 :  "In  obeying  and  construing  these  rules  due  regard 
must  be  had  to  all  dangers  of  navigation ;  and  due  regard  roust 
also  be  had  to  any  special  circumstances  which  may  arise  in  any 
particular  case  rendering  a  departure  from  the  above  rules  neces- 
sary in  order  to  avoid  any  immediate  danger.  * 

The  Solicitor-General  (Sir  Farrer  Herschell),  and  Mr.  Mil  ward, 
Q.  C.  (Mr.  Webster,  Q.  C. ,  and  Dr.  Phillimore,  were  with  them), 
for  the  Appellants,  denied  that  the  evidence  showed  the  Voot- 
waarts  to  have  been  originally  in  fault,  but  even  assuming  that 
to  be  the  case,  it  was  quite  clear  that  the  collision  itself  had  been 
occasioned  by  the  Khedive  not  strictly  observing  the  regu- 
[*  879]  lations  and  stopping  *  and  reversing.  Instead  of  that,  the 
helm  of  that  vessel  had  been  starboarded  when  the  two 
vessels  were  very  near  each  other,  and  the  collision  had  been  the 
consequence  of  that  error.  The  regulations  for  preventing  colli- 
sions had  not  been  observed,  and  there  was  not  here,  within  the 
terms  of  the  36  &  37  Vict  c.  85,  a  17,  sufl&cient  to  show  to  the 
satisfaction  of  the  Court  that  the  circumstances  of  the  case  made 
a  departure  from  the  regulations  necessary:  The  Hibemia,  2  Asp. 
Mar.  Law  Cas.  454;  The  Fanny  Carville,  2  Asp.  Mar.  Law  Cas. 
478,  L.  E.  4  A.  &  K  422,  on  appeal,  2  Asp.  Mar.  Law  Cas.  565. 

Mr.  C.  P.  Butt,  Q.  C,  and  Mr.  Watkin  Williams,  Q.  C.  (Mr. 
E.  C.  Clarkson  was  with  them),  for  the  Bespondents,  contended 
that  the  evidence  showed  that  the  Voorwaarts  had  committed  the 
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original  error,  had  not  kept  a  good  look-out,  and  at  the  last  had 
pursued  so  doubtful  a  course  as  to  leave  the  master  of  the  Khedive 
uncertain  what  to  do,  and  he  had  therefore  done  the  best  in  his 
power  by  ordering  his  men  to  stand  by  the  engines  and  be  ready, 
and,  as  soon  as  he  thought  he  knew  the  course  the  Voorwaarts 
would  take,  had  given  orders  for  the  instant  reversal  of  the 
engines,  and  they  had  been  instantly  reversed.  He  had  therefore 
done  what  he  could  to  prevent  the  collision",  and  the  answer  given 
to  the  Cpurt  by  the  naval  assessors  was  a  full  justification  of  his 
conduct  There  were  sufficient  circumstances  in  this  case  to  ex- 
cuse the  want  of  a  literal  observance  of  the  regulations.  The  Mag- 
net, L.  E.  4  A.  &  E.  417. 

The  Solicitor-(Jeneral  in  reply. 

Lord  Blackbubn  :  — 

My  Lords,  there  had  been  cross  appeals  here,  and  the  judg- 
ment of  the  Court  of  Appeal  varied  a  judgment  of  the  Admiralty 
Division. 

The  Voorwaarts,  a  large  steamer  belonging  to  the  Appellants, 
came  into  collision  with  the  Khedive,  a  large  steamer  belonging  to 
the  Eespondents,  in  the  channel  that  lies  north  of  the  island  of 
Penang.  Both  sustained  heavy  damage,  and  each  asserted  that 
the  misfortune  was  wholly  to  be  attributed  to  the  misconduct 
of  the  other  vessel,  and  that  their  own  vessel  was  free  from 
blame. 

*  The  claim  and  counter-claim  were  tried  before  the  [*  880] 
Judge  of  the  Admiralty  and  two  nautical  assessors.  The 
Judge  of  the  Admiralty,  in  giving  the  reasons  for  his  judgment, 
observed  that  the  evidence  was,  as  is  not  unusual,  very  conflicting, 
and  that  he  had  not  been  able  to  reconcile  it  with  the  supposi- 
tion that  both  parties  intended  to  speak  the  truth.  But  he  did 
not  think  it  necessary  to  say  which  story  was  true.  For,  tak- 
ing the  evidence  given  on  behalf  of  the  Voorvmarts  to  be  honest, 
he  and  his  assessors  came  to  the  conclusion  that  the  conduct  of 
the  second  officer,  who  was  in  charge,  seeing  a  steamer  approach- 
ing in  an  opposite  direction,  relinquishing  such  charge  to  the 
third  officer,  at  the  very  time  when  his  vessel  was  actually  ma- 
noBQvring,  and  going  below  to  his  dinner,  was  very  reprehensible ; 
and  that  the  Voorwaarts  was  to  blame  for  want  of  a  proper  look- 
out (which,  looking  at  the  evidence,  I  understand  to  mean  a 
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proper  look-out  during  the  time  the  third  officer  was  in  charge), 
and  for  not  stopping  her  speed  after  the  change  from  red  light  to 
green  (which  of  course  means,  even  on  the  supposition  that  there 
was  such  a  change  on  the  part  of  the  Khedive,  and  that  the  evi- 
dence on  the  other  side,  which  denied  that  there  was  any  such 
change,  was  not  trustworthy).  He  then  adds^ :  "  With  respect  to 
the  counterclaim  of  the  Khedive,  we  are  of  opinion  that  it  is 
unnecessary  to  consider  whether  the  statements  of  her  witnesses 
with  respect  to  the  bearing  of  the  lights,  especially  of  the  green 
light  of  the  VooTwaarts,  be  or  be  not  accurate,  for  we  think  that 
the  provisions  of  Article  16  of  the  Regulations  for  Preventing 
Collisions  at  Sea  apply  to  the  Khedive  as  well  as  to  the  Voor- 
waarts,  and  that  the  Khedive  ought,  in  the  circumstances,  to  have 
stopped  and  reversed,  or  at  least  slackened  her  speed,  at  a  distance 
and  at  a  time  which  would  have  prevented  the  collision.  The 
policy  and  principle  of  the  rule  in  question  is  clearly  to  inculcate 
the  necessity  of  immediately  taking  the  speed  off  the  vessel  when 
in  such  proximity  to  another  vessel  as  to  render  a  collision  prob- 
able.    I  therefore  pronounce  both  vessels  to  blame.  * 

Both  parties  appealed  to  the  Court  of  Appeal,  which 
[*  881]  also  was  *  assisted  by  nautical  assessors.  The  Judges  of 
Appeal  did  inquire  into  the  question  which  the  Court  be- 
low had  thought  it  unnecessary  to  consider.  They  came  to  the 
conclusion  that  the  facts  were  more  accurately  described  by  the 
witnesses  for  the  Khedive  than  by  the  witnesses  for  the  Voor- 
waarts,  and  that  the  vessels  were  at  least  three  and  a  half  miles 
apart,  were  approaching  each  other  green  light  to  green  light,  with 
so  large  a  bearing  as  to  make  it  certain  that  if  both  kept  their 
course  they  would  have  passed  without  any  danger  of  a  collision. 
Lord  Justice  Brktt,  in  delivering  the  judgment  of  the  Court  of 
Appeal,  says :  "  We  are  of  opinion  that  those  vessels  continued  to 
approach  each  other  in  that  way  till  they  were  within  the  vicin- 
ity of  each  other,  not  farther  at  the  most  than  a  mile  frem  each 
other.  Probably  they  were  somewhat  less  than  a  mile,  and  being 
in  that  position,  green  light  to  green  light,  starboard  bow  to  star- 
board bow,  on  opposite  and  parallel  courses,  at  so  short  a  distance 
as  that,  the  Voorioaarts  suddenly  put  her  helm  hard-a-port,  and 

1  The  case  in  the  Court  below  appeared  ported.  The  quotations  here  introduced 
to  be  one  wholly  depending  on  the  evi-  are  taken  entirely  £rom  the  printed  papeis 
dence  of  facts,  and  therefore  was  not  re-    of  the  parties. 
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SO  came  suddenly  towards  the  other  ship,  which  up  to  that  mo- 
ment had  been  in  a  state  of  safety.  Up  to  that  moment  there  was 
no  occasion  whatever  for  the  other  ship  to  have  slowed  its  speed  or 
altered  its  manoeuvres  in  any  way.  The  Khedive  was  perfectly 
justified  up  to  that  moment  in  continuing  at  full  speed,  because 
the  vessels  were  so  approaching  that  there  was  no  danger  of  colli- 
sion if  they  had  kept  on,  but  the  master  of  the  Vbarwaarts,  from 
want  of  look-out,  probably,  and  then  from  fear  of  suddenly  find- 
ing himself  in  the  vicinity  of  another  ship,  performs  the  wrong 
manoeuvre,  the  absolutely  wrong  manoeuvre  —  he  puts  his  helm 
hard-a-port.  It  was  noticed  by  those  gentlemen  who  advised  us 
that  this  was  not  merely  caused  by  his  want  of  look-out,  but  by 
his  want  of  presence  of  mind ;  but  there  was  also  a  want  of  due 
care  in  navigation  in  this  case,  that  a  superior  oflBcer  to  him  hav- 
ing been  on  the  deck  at  the  time  the  steamers  were  approaching 
each  other,  left  it,  whereas  in  their  judgment,  in  which  we  en- 
tirely agree,  a  senior  officer,  when  ships  are  approaching  in  that 
way,  ought  not,  being  on  the  deck,  to  have  left  it  However  that 
may  be,  there  was  an  absolutely  wrong  manoeuvre  by  the  Voor- 
waarts,  bringing  the  ships  from  a  state  of  safety  into  one  of  sud- 
den and  imminent  danger.  The  captain  of  the  Khedive,  on 
seeing  this  manoeuvre,  gave  orders  to  put  his  own  *  helm  [*  882] 
hard-a-starboard,  and  at  the  same  moment  h^  gave  the 
order  to  stand  by  the  engines.  He  did  not  at  that  moment  give 
the  order  to  stop  the  engines,  or  to  reverse  them  at  full  speed. 
The  helm  was  put  hard-a-starboard,  the  engineer  did  stand  by  the 
engines ;  it  was  not  for  the  space  of  a  minute,  or  perhaps  some- 
what more  than  a  minute,  that  the  captain  of  the  Khedive  ordered 
the  engines  to  be  stopped  and  reversed  at  full  speed.  Directly 
that  order  was  given  they  were  stopped  and  reversed  at  full  speed, 
and  they  were  reversing  at  full  speed  at  the  moment  of  the  colli- 
sion. The  engines  of  the  Voorwaarts  had  not  been  stopped  even, 
but  were  going  full  speed  ahead  until  the  two  ships  were  in  colli- 
sion. That  the  Voorwaarts,  therefore,  was  to  blame,  and  greatly 
to  blame,  cannot  be  doubted.  The  question  must  remain  whether 
those  on  board  the  Khedive  were  guilty,  within  the  rule  that  I 
have  endeavoured  to  enunciate,  from  a  want  of  ordinary  care  and 
skill  in  what  they  did.  We  are  advised,  and  we  are  of  opinion, 
that  up  to  the  time  when  the  Voorwaarts  put  her  helm  hard-a- 
port  and  brought  the  ships  into  sudden  danger,  there  was  nothing 
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wrong  on  the  part  of  those  who  were  in  command  of  the  Khedive, 
or  of  those  on  board  of  her.  We  are  advised,  and  are  of  opinion, 
that  under  the  circumstances  and  in  the  position  of  those  two 
ships,  it  was  quite  right  that  the  helm  of  the  Khedive  should  be 
put  hard-a-starboard.  But  then  comes  the  question  whether  the 
captain  ought  not,  at  the  time  he  gave  the  order  to  put  the  helm 
hard-a-starboard,  to  have  ordered  the  engines  to  be  stopped  and 
reversed.  It  was  obvious  that  at  that  moment  there  were  two 
steamships  approaching  each  other  in  great  danger  of  collision ;  it 
is  obvious,  therefore,  that  the  rule  of  navigation  applied,  unless 
there  were  something  which  made  it  necessary  for  the  safety  of 
the  navigation  that  the  rule  as  to  stopping  and  reversing  should 
not  be  acted  upon.  Upon  that,  of  course,  we  are  bound  to  consult 
the  gentlemen  who  advise  us,  and  the  question  which  we  put  to 
them  was,  '  Was  it  a  right  manoeuvre,  under  the  circumstances,  on 
the  part  of  the  captain  of  the  Khedive  to  order  the  engineers  to 
stand  by  the  engines,  or  was  the  right  manoeuvre  then  to  order 
the  engines  at  once  to  be  stopped  and  reversed?*  The  answer 
was,  as  might  have  been  expected,  that  the  right  manoeuvre 
would  have  been  to  order  the  engines  at  once  to  be  stopped  and 

reversed. " 
[*  883]  *  My  Lords,  at  your  Bar  there  was  a  lengthened  argu- 
ment on  the  evidence ;  the  counsel  for  the  appellants  urg- 
ing every  argument  that  could  be  produced  to  lead  your  Lordships 
to  draw  the  conclusion  that  the  Voarwaarts  was  not  to  blame,  to 
the  extent  at  least  to  which  the  Court  of  Appeal  thought  she  was, 
or  at  least  that  the  Khedive  was  not  free  from  blame  up  to  the 
time  when  the  Voorwaarts  put  her  helm  hard-a-port  I  should 
not,  even  if  my  own  judgment  would  have  been  the  other  way, 
like  to  diflfer  on  a  question  of  fact  from  those  who  had  the  assist- 
ance of  nautical  assessors;  but  as  far  as  I  am  able  to  form  an 
opinion,  I  agree  with  the  Court  of  Appeal.  I  will  indicate  the 
principal  reason  why  I  do  so.  There  is  a  conflict  of  testimony  on 
this  point.  The  second  oflBcer  says,  that  exactly  at  7.30,  that  is 
about  fifteen  minutes  before  the  collision,  he  saw  a  blue  light 
from  the  Khedive,  and  almost  at  the  same  instant,  and  just  before 
the  third  officer  relieved  him,  he  had  passed  the  order  to  port,  hav- 
ing just  then,  as  he  says,  seen  the  red  light  about  half  a  point  on 
his  starboard  bow,  and,  as  he  judged,  four  or  five  miles  oflF.  But 
it  was  not  on  that  account  that  he  gave  the  order  to  port,  but  be- 
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cause  his  vessel  had  fallen  a  couple  of  degrees  to  the  west  of  the 
course  he  was  steering  W.  J  N. ,  and  he  ordered  the  helm  a  little 
bit  to  port  to  bring  her  back  to  her  course.  The  third  officer  who 
was  coming  up  to  relieve  him  thought  the  order  to  port  was  not 
heard,  and  repeated  it  loudly.  This  brought  out  the  captain,  who 
also  says  he  saw  the  red  light,  but  on  his  port  bow,  and  the  chief 
officer,  who  was  there,  but  not  on  duty,  also  says  that  he  saw  the 
red  light  on  the  port  bow.  It  is  to  be  observed  that  neitlier  the 
captain  nor  the  chief  officer  stayed  long  enough  to  have  more  than 
a  glimpse  of  this  red  light,  but  still  there  were  four  witnesses 
who  say  that  they  then  saw  the  red  light,  and  if  they  are  believed, 
the  head  of  the  Khedive  must  at  this  time  have  been  more  towards 
the  Voorwaarts  than  the  captain  of  the  Khedive  had  desired,  for 
when  he  ran  down  towards  the  white  light,  which  he  then  thought 
might  be  the  stationary  light  of  a  pilot  boat,  he  gave  orders  that 
it  should  be  kept  half  a  point  in  the  starboard  bow,  and  he  thought 
this  order  was  obeyed ;  but  I  do  not  myself  think  it  improbable 
that  the  vessel  did  for  a  short  time  head  a  point  farther  south  than 
was  intended.  But  even  if  the  third  officer  was  right  in 
thinking  that  at  this  time  the  *  Khedive,  then  at  a  con-  [*  884] 
siderable  distance,  showed  her.  red  light,  that  would  in 
no  way  exonerate  him  from  the  obligation  to  keep  a  good  look-out 
on  the  Khedive's  lights  whilst  they  were  approaching  nearer,  and 
it  was  on  the  manoBuvres  of  the  two  ships,  during  the  ten  minutes 
or  so  that  elapsed  between  the  time  when  the  third  officer  was  left 
alone  in  charge  and  the  time  when  he  gave  the  order  to  put  her 
helm  hard  to  port,  that  all  depended.  The  case  of  the  Khedive, 
which  the  Court  of  Appeal  believed,  was  that  when  the  blue  light 
wa«  burned  out  the  vessels  were  six  or  seven  miles  apart,  which 
is  farther  apart  than  the  officers  of  the  Voorwaarts  say,  and  that 
the  head  of  the  Khedive  was  immediately  put  on  her  old  course 
E.  ^  N.,  whilst  they  watched  the  lights  of  the  Voorwaarts  and 
first  saw  for  an  instant  the  red  light  of  the  Voorwaarts  and  directly 
after  her  green  light,  the  vessels  being  then  about  six  miles  apart 
and  the  time  about  7. 28.  Then  the  helm  was  put  to  starboard, 
and  the  vessel's  head  brought  to  E.N.E.,  the  green  light  of  the 
Voorwaarts  being  seen  two  and  a  half  to  three  points  on  the  star- 
board bow;  and  then  the  vessels  for  ten  or  twelve  minutes  contin- 
ued to  run.  nearly  parallel,  green  light  to  green  light,  till  the 
Voorwaarts  suddenly  showed  her  red  light,  being  then  half  a  mile 
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to  three-quarters  of  a  mile  oflF.  If  this  is  accurate,  the  conclusion 
is  irresistible  that  the  third  officer  of  the  Voorwaarts  had  kept  no 
look-out  at  all  during  these  ten  minutes,  having  taken  it  for 
granted  that  the  Khedive  was  continuing  with  her  red  light 
towards  him,  until  he  suddenly  saw  the  green  light  and  then  lost 
his  presence  of  mind  and  did  the  very  worst  thing  he  could  do. 
The  third  officer  says  he  did  keep  a  look-out,  and  that  the  Khe- 
divers  red  light  continued  visible  till  a  blue  light  was  burned  on 
board  the  Khedive ;  that  whilst  it  was  burning,  the  lights  of  the 
Khedive  were  obscured,  and  when  the  light  went  out  he  saw  the 
green  light  and  immediately  put  his  helm  hard  to  port  The  Khe- 
dive did,  it  is  admitted,  after  its  first  blue  light  proved  a  failure, 
bum  a  second  blue  light,  but  this  was  done  whilst  they  were  yet 
uncertain  whether  the  white  light  of  the  Voorwaarts  was  the  mov- 
ing light  of  a  steamer  or  the  stationary  light  of  a  pilot  boat,  and 
therefore  whilst  the  vessels  were  several  miles  apart  If  the  third 
officer  speaks  true  the  second  blue  light  was  burned  when  the  ves- 
sels were  within  a  mile  of  each  other.  This  I  think  in- 
[*  885]  credible.  I  do  not  know  if  all  the  *  noble  and  learned 
Lords  who  heard  the  argument  agree  with  me  in  attaching 
so  much  weight  to  the  time  when  the  blue  light  was  shown,  but  I 
believe  they  all  agree  that  this  House  must  act  on  the  opinion  of 
the  Court  of  Appeal,  that  the  Khedive  was  not  to  blame  until  after 
the  collision  was  imminent,  or  perhaps  I  should  say  inevitable. 

But  there  arises  a  question  of  great  general  importance,  on 
which  the  Judges  of  Appeal  have  reversed  the  judgment  of  the 
Court  of  Admiralty.  In  what  follows  I  assume  the  story  of  the 
witnesses  of  the  Khedive  to  be  the  truth,  and  that  everything  done 
by  the  Khedive  was  right  until  the  Voorwaarts  suddenly  ported, 
being  then  within  three-quarters  of  a  mile.  Captain  Steward 
gives  this  evidence  in  chief.  He  saw  the  red  light  "  Mr.  Butt : 
How  did  she  bear  on  your  starboard  bow  at  that  time  ?  —  A.  About 
three  points.  Q,  Did  you  give  any  order?  —  A.  Yes.  Q,  What 
was  it  ?  —  A.  Hard-a-starboard.  <?.  What  would  have  happened 
supposing  you  had  hard -ported  instead?  —  A,  We  should  have 
come  nearly  stem  on.  Q.  In  other  words,  was  it  in  your  judg- 
ment safe  then  to  port?  —  A.  My  professional  judgment  was  that 
it  was  not  safe  to  port  Q,  And  you  gave  the  order  hard-a-star- 
board ? —  A,  Hard-a-starboard.  Q,  Did  she  keep  her  red  in  view, 
or  did  you  ever  see  the  green  again  before  the  collision  ?  —  A,  No; 
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kept  the  red  in  view.  Q,  Besides  ordering  hard-a-starboard,  did 
you  give  any  other  order  ?  —  A.  Stand  by  below,  stand  by  the 
engines.  Q.  When  was  that  given?  —  A.  At  the  same  time  that 
hard-a-starboard  was  given.  Q.  What  was  your  next  order  ?  —  A, 
About  a  minute  later  I  gave  the  order  to  full  speed  astern.  Q. 
Did  you  judge  at  the  time  you  gave .  the  order  full  speed  astern 
that  the  collision  could  be  avoided  or  not  ?  —  A.  I  considered  it 
inevitable  then.  Q.  When  you  ordered  your  helm  hard-a-star- 
board, with  what  view  did  you  give  the  order?  —  A.  With  the 
view  of  endeavouring  to  bring  the  ships  parallel,  or  as  nearly  as 
possible  parallel,  to  lessen  the  force  of  the  collision.  Q,  I  pre- 
sume you  knew  when  she  changed  from  green  to  red  what  helm 
she  was  under?  —  A.  Yes.  Q.  What  was  it?  —  A.  Evidently 
hard-a-port  Q,  You  have  said  that  you  gave  the  order  after- 
wards to  reverse  your  engines,  or  put  them  full  speed  astern; 
was  that  order  obeyed?  —  A,  It  was,  the  telegraph  answered 
immediately. " 

*  And  afterwards  on  cross-examination :  Q.  "  You  say  [*  886] 
that  you  ordered  '  hard-a-starboard,'  and  you  at  the  same 
time  ordered  the  engineers  to  stand  by  ?  —  A,  Yes ;  to  stand  by. 
Q.  Is  that  so,  at  the  same  time  ?  —  A.  At  the  same  time.  Q.  You 
had  seen  then  that  the  Voorwaarts  was  porting  ?  —  A.  Yes.  Q. 
And,  according  to  your  account,  porting  suddenly  ?  —  A,  Porting 
suddenly.  Q.  Was  that  the  only  order  which  you  then  gave  to 
the  engines,  to  stand  by?  —  A.  That  was  the  first  order  that  I 
gave  to  the  engines.  Q,  Was  that  the  only  order  you  then  gave  ? 
—  A.  At  that  moment,  yes.  Q,  Then  your  engines  continued 
until  a  minute  later  '  full  speed  ahead'  ?  —  A.  Yes,  two  minutes 
later.  Q,  Then  two  minutes  after  you  saw  she  was  porting  you 
continued  your  engines  full  speed  ahead?  —  A,  Yes.  Q.  What 
for  ?  —  A,  In  the  hopes  of  going  off  in  parallel  courses ;  my  head 
was  going  off  sharp,  and  I  was  in  hopes  by  continuing  on  my 
course  that  we  should  come  parallel,  or  at  any  rate  lessen  tlie  force 
of  the  collision ;  the  farther  I  could  get  off  and  the  longer  I  could 
keep  on,  the  more  likely  it  was  that  we  should  pass  clear.  Re- 
examined by  Mr.  Butt:  Q.  One  word  upon  that  last  question. 
You  say  you  kept  your  engines  going  ahead  for  a  little  time  after 
the  order  to  stand  by.  She  was  swinging  round  under  her  star- 
board helm?  —  A.  Starboard  helm.  Q,  Will  she  continue  to 
swing  round  faster  under  that  starboard  helm  if  you  stop  her,  or 
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if  you  keep  the  engines  going  ahead  ?  —  A.  Keeping  the  engines 
going  ahead  she  would  swing  faster;  the  greater  the  speed  the 
faster  she  obeys  the  helm.  Q.  Whatever  the  other  ship  did,  you 
did  stop  and  reverse  before  the  collision?  —  A,  Yes,  a  minuta 
Q,  And  you  were  going  astern  at  the  time  of  the  collision  ?  —  A. 
Yes.  - 

This  evidence  I  accept  as  quite  accurate.  The  phrase  "  a  min- 
ute "  in  the  examination-in-chief  and  "  two  minutes'  in  the  cross- 
examination  are  no  discrepancy.  The  captain  had  other  things  to 
think  of  than  the  precise  length  of  time.  Allan,  who  was  in  the 
engine-room,  and  who  would  have  to  enter  the  times  in  his  log, 
says  he  looked  at  the  clock  in  the  engine-room,  and  that  by  it  the 
order  to  turn  astern  full  speed  was  given  a  minute  and  a  half  after 
the  order  to  stand  by  the  engines,  and  that  the  collision  was  three 
minutes  after  the  order  to  stand  by  the  engines. 

As  I  stated  before,  the  Judges  of  Appeal  had  the  ad- 
[*  887]  vantage  of  *  having  nautical  assessors  whose  advice  they 
could  ask  on  anything  the  Court  thought  important  This 
House  has  not  that  advantage,  and  must  act  on  the  answers  given 
to  the  questions  actually  asked.  The  nautical  assessors,  as  ap- 
pears by  what  I  quoted  before,  advised  the  Court  of  Appeal  that 
the  order  to  put  the  helm  hard  to  starboard  was  right ;  but  that 
the  order  full  speed  astern  ought  to  have  been  given  at  once ;  by 
which  I  understand  them  to  mean,  not  merely  that  to  go  on  full 
speed  was  in  contravention  of  the  16th  Article  of  the  Eegulations 
for  preventing  collisions  at  sea,  but  that  it  was  bad  seamanship 
in  itself;  and  this  was  in  conformity  with  the  opinion  of  the 
Court  of  Admiralty.  But  the  Judges  of  Appeal  thought  this  did 
not  dispose  of  the  case ;  and  they  asked  and  obtained  the  advice 
of  their  assessors  on  a  farther  question.  To  avoid  any  mistake  as 
to  what  was  asked  and  what  was  answered,  I  will  read  the  words 
of  the  judgment  on  this  part  of  the  case.  After  saying  that  the 
assessors  said  that  the  right  manoeuvre  was  not  to  order  the 
engineer  merely  to  stand  by  the  engines,  but  the  right  manoeuvre 
would  have  been  to  order  the  engines  at  once  to  be  stopped  and 
reversed.  Lord  Justice  Brett  proceeds,  **  Therefore  at  that  moment 
the  captain  of  the  Khedive  did  not  do  what  was  absolutely  the 
right  thing.  Moreover,  if  he  did  break  the  rule  of  navigation  by 
breaking  that  rule  at  that  moment,  there  is  no  doubt  that  he  put 
the  property  and  the  liability  of  his  owners  into  the  greatest  jeop- 
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ardy.  We  do  not  desire  in  the  least  to  encourage  the  idea  that 
the  captain  of  a  steamer  when  there  is  danger  of  a  collision  with 
another,  should  break  from  this  rule  to  stop  and  reverse ;  it  is  a 
most  valuable  rule,  and  must  be  obeyed  if  it  possibly  can  be ;  and 
those  who  disobey  it  must  be  made  liable  for  that  disobedience 
unless  they  can,  under  very  peculiar  circumstances,  excuse  them- 
selves. But,  having  regard  to  what  I  have  before  stated,  we  then 
asked  our  advisers  the  following  question:  If  this  order  which 
he  gave  was  nut  absolutely  right  under  the  circumstances  (that  is, 
the  order  only  that  the  engineers  should  stand  by  the  engines), 
^as  that  such  an  order  as  a  captain  of  ordinary  care,  skill,  and 
nerve  might  be  fairly  as  a  seaman  excused  for  giving  under  the 
circumstances  in  which  this  captain  was  placed?  Those  circum- 
stances, as  was  well  known  to  those  who  advised  us,  were 
that  at  a  *  distance  of  not  more  than  a  mile  the  ships  were  [*  888] 
starboard  bow  to  starboard  bow,  approaching  on  opposite 
courses,  so  as  not  to  involve  risk  of  collision,  and  at  that  distance 
those  on  board  the  Voorwaarts  suddenly  put  their  helm  hard-a- 
port  so  as  to  bring  them  suddenly  towards  the  Khedive,  and  so  put 
the  Khedive  into  a  position  of  sudden,  unexpected,  critical  danger. 
Therefore  the  question  comes  to  be  whether  the  captain  of  the 
Khedive  being  so  suddenly  placed  in  such  a  critical  position  it  can 
be  said  that  he  was  guilty  of  a  want  of  ordinary  care  and  skill 
under  such  circumstances  in  hesitating  for  the  space  of  a  minute 
whether  he  would  order  his  engines  to  be  reversed  full  speed. 
And  I  cannot  help  stating  that  that  hesitation  might  involve  this 
view,  the  ships  being  in  such  a  position,  if  those  on  board  the 
Voorwaarts  had,  from  doing  the  wrong  thing,  resolved  in  a  mo- 
ment to  do  the  right  thing,  then  it  might  be  that  the  going  ahead 
full  speed  of  the  Khedive  would  give  them  more  room  to  get  right 
again  from  what  they  were  doing ;  but  still  we  are  advised,  and 
are  of  opinion,  that  he  did  the  wrong  thing  under  the  circum- 
stances. But  in  answer  to  that  last  question  those  advisers  have 
advised  us  that  the  captain  of  the  Khedive  might  be,  as  a  seaman* 
fairly  excused  for  that  hesitation  of  a  minute,  and  if  so  we  are  of 
opinion  that,  although  he  broke  the  rule,  and  although  he  did  not 
do  that  which  was  the  best  thing  to  do,  yet  in  respect  of  that 
hesitation  of  a  moment  (I  will  not  say  for  a  moment  —  for  a  min- 
ute) to  do  the  best  thing  he  is  not  to  be  found  guilty  of  a  want  of 
ordinary  care,  and  skill,  and  nerve  under  those  difiScult  circum- 
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stances  in  which  he  was  placed  If  that  be  so,  those  who  conduct 
the  case  of  the  Khedive  have  proved  that  those  on  boaid  the  Voor- 
waarts  were  guilty  of  negligence  in  the  legal  sense,  and  have  satis- 
fied the  Court  that  those  in  charge  of  the  Khedive  were  not  guilty 
of  negligence  or  want  of  ordinary  care,  skill,  and  nerve  which 
contributed  to  the  accident  I  may  say  that  those  who  advised  us 
are  of  opinion  that  the  vessels,  when  this  manoeuvre  of  the  Voor- 
waarts  was  made,  were  so  close  that  considering  the  size  of  the 
vessels,  considering  the  speed  at  which  they  were  both  then,  jus- 
tifiably, going,  considering  that  they  were  screw-ships  of  the  larg- 
est calibre,  and  that  they  were  then  so  close,  the  circumstances  of 
stopping  and  reversing,  in  the  opinion  of  our  advisers, 
[♦  889]  would  *  not  have  had  a  material  effect  on  either  ship.  *  I 
may  observe  that  this  does  not  appear  to  have  been  the 
opinion  of  the  Judge  of  the  Admiralty  and  his  assessors,  for  they 
say  that  it  might  have  prevented  the  collision.  Lord  Justice 
Brett  proceeds :  *  If  so  the  collision  was  inevitable  when  the 
Voorwaarts  performed  her  wrong  manoeuvre,  and  if  so,  even  if 
the  captain  of  the  Khedive  was  wrong,  he  would  not  be  wrong  in 
any  manner  contributing  to  the  accident  But  without  differing 
from  those  gentlemen,  we  do  not  think  it  right  to  put  this  deci- 
sion quite  alone  upon  that  view  of  theirs  —  rather  upon  the  other; 
it  being  manifest  that  that  view  of  theirs  goes  a  long  way  to  jus- 
tify the  other  view,  namely,  that  if  this  was  done  at  a  time  when 
the  vessels  was  so  close,  in  their  opinion  a  collision  was  inevit- 
able. If  it  were  not  quite  inevitable  it  is  obvious  that  it  wa^ 
done  at  a  time  that  brought  the  captain  of  the  Khedive  suddenly 
and  without  warning  into  a  most  critical  position  of  danger.  It 
is  upon  that  ruling  only  that  we  desire  to  base  this  judgment;  and 
on  that  rule,  and  on  our  decision  with  regard  to  that  rule,  we  are 
of  opinion  that  the  owners  of  the  Voorwaarts  are  solely  liable  for 
this  collision,  and  that  damages  must  be  awarded  accordingly." 
Lord  Justice  James  added,  "  The  Lord  Justice  has  communicated 
to  us  what  the  judgment  would  be,  we  were  well  aware  of  it,  and 
I  need  not  say  that  that  is  the  judgment  of  the  Court  I  may 
perhaps  be  allowed  to  add  that  if  a  heavy  van  drives  along  the 
street  and  makes  the  horse  of  a  carriage  unmanageable,  I  cannot 
hold  that  the  coachman  is  to  blame  if  be  pulls  the  wrong  rein. " 

I  may  observe  that  the  terms  in  which  the  question  is  asked 
seem  to  me  hardly  to  do  Captain  Steward  justice.     He  at  once,  on 
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seeing  the  red  light,  took  in  the  situation.  He  thought,  and  was 
right  in  thinking,  that  the  Voonoaarts  was  crossing  his  bows,  and 
that  within  five  minutes  from  that  time,  if  he  did  nothing,  he 
must  come  stem  on  upon  her  and  probably  send  her  to  the  bot- 
tom. He  did  not  hesitate,  but  at  once  made  up  his  mind  that 
the  best  thing  to  do  was  to  put  his  helm  hard  to  starboard  with 
a  view  to  endeavour  to  bring  the  ships  parallel,  or  as  nearly  as 
possible  parallel,  to  lessen  the  force  of  the  collision,  and  in  this 
the  nautical  assessors  say  he  was  right ;  and  as  far  as  I  am  com- 
petent to  form  an  opinion,  I  should  say  that  if  he  had  not 
done  80  *  the  Voorwaarts  would  probably  have  been  sunk,  [*  890] 
and  so  that  by  so  doing  he  probably  prevented  a  great  loss 
of  life,  and  diminished  the  loss  of  property.  He  did  not  reverse 
his  engines,  which  was  an  error;  but  as  I  think  I  must  under- 
stand the  answer  of  the  assessors,  was  such  an  error  as  a  seaman 
might,  under  such  circumstances,  commit  without  proving  thereby 
that  he  was  deficient  in  care,  skill,  or  nerve ;  and  this  the  Judges 
of  Appeal  thought  justified  them  in  reversing  the  judgment  of  the 
Court  of  Admiralty,  and  finding  the  Khedive  free  from  blame.  I 
am  sorry  to  be  obliged  to  say  that  I  come  to  a  different  conclu- 
sion ;  I  feel  how  hard  it  is  when,  on  the  view  I  take  of  the  facts. 
Captain  Steward  showed  so  much  skill  and  nerve  and  did  so  much 
good,  to  say  that  his  owners  should  be  made  liable  to  a  heavy  pay- 
ment in  consequence  of  a  venial  error  on  his  part,  but  the  view  I 
take  of  the  Merchant  Shipping  Act,  1873,  36  &  37  Vict  c.  85, 
s.  17,  is  such  as  to  compel  me  to  advise  your  Lordships  that  this 
should  be  done. 

My  Lords,  in  the  River  Wear  Commissioners  v.  Adamson,  2 
App.  Cas.  743,  I  expressed  my  view  of  the  common  law  in  these 
terms  (2  App.  Cas.  at  p.  767) :  "  That  the  owner  of  the  injured 
property  must  bear  his  own  loss  unless  he  can  establish  that  some 
other  person  is  in  fault  and  liable  to  make  it  good.  And  he  does 
not  establish  this  against  a  person  merely  by  showing  that  he  is 
owner  of  the  carriage  or  ship  which  did  the  mischief,  for  the 
owner  incurs  no  liability  merely  because  he  is  owner.  But  he 
does  establish  such  a  liability  against  any  persons,  who  either 
wilfully  did  the  damage,  or  neglected  that  duty  which  the  law 
casts  upon  those  in  charge  of  a  carriage  on  land  and  a  ship  on 
water,  to  take  reasonable  care  and  use  reasonable  skill  to  prevent 
it  from  doing  injury,  and  that  this  wilfulness  or  neglect  caused 
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the  damage,  and  if  he  can  prove  that  the  person  who  has  been 
guilty  of  either  stood  in  the  relation  of  servant  to  another,  and 
that  the  fault  occurred  in  the  course  of  his  employment  he  estab- 
lishes a  liability  against  the  master  also. "  I  should  add,  to  pre- 
vent possible  misapprehension,  that  although  apart  from  statute 
law,  the  duty  which  the  Court  casts  upon  him  who  has  the  man- 
agement and  control  of  a  ship  at  sea  is  the  same  as  that  which 
the  law  casts  on  those  who  have  the  management  of  a  carriage  on 
shore,  viz. ,  to  take  reasonable  care  and  to  use  reasonable 
[*  891]  *  skill  to  prevent  it  from  doing  injury,  yet  that  the  differ- 
ent nature  of  the  two  things  makes  a  great  difference  in 
the  practical  application  of  the  rule.  Much  greater  care  is  reason- 
ably required  from  the  crew  of  a  ship  who  ought  to  keep  a  look- 
out for  miles,  than  from  the  driver  of  a  carriage  who  does  enough 
if  he  looks  ahead  for  yards;  much  more  skill  is  reasonably  re- 
quired from  the  person  who  takes  the  command  of  a  steamer  than 
from  one  who  drives  a  carriage. 

The  earlier  part  of  Lord  Justice  Bkett's  judgment  expresses  the 
rule  of  common  law  to  the  same  effect,  though  in  other  language, 
and  I  need  not  add  that  so  far  I  quite  agree  with  him.  And  I 
agree  also  in  what  he  says  that  a  man  may  not  do  the  right  thing, 
nay,  may  even  do  the  wrong  thing,  and  yet  not  be  guilty  of  neglect 
of  his  duty,  which  is  not  absolutely  to  do  right  at  all  events,  but 
only  to  take  reasonable  care  and  use  reasonable  skill ;  and  I  agree 
that  when  a  man  is  suddenly  and  without  warning  thrown  into  a 
critical  position,  due  allowance  should  be  made  for  this,  but  not 
too  much.  If,  to  take  the  example  Lord  Justice  James  gives,  the 
driver  of  a  van  cracking  his  whip  makes  the  horses  of  a  carriage 
suddenly  unmanageable,  the  fact  that  the  driver  of  the  carriage 
pulled  the  wrong  rein  would  be  much  less  cogent  evidence  of  want 
of  reasonable  skill  or  of  reasonable  care  on  his  part,  than  if  he  did 
the  same  thing  when  driving  along  in  the  ordinary  way,  but  it 
would  still  be  evidence. 

It  was  on  the  application  of  this  last  principle  that  the  Court  of 
Appeal  reversed  the  judgment  of  the  Court  of  Admiralty  in  Th€ 
Bywell  Castle,  4  P.  D.  219.  In  that  case  no  question  arose  as  to 
the  infringement  of  any  of  the  statutable  directions,  and  tibe  ques- 
tion was  entirely  one  of  degree,  how  much  allowance  should  be 
made  for  the  suddenness  of  the  thing  when  determining  whether 
there  was  a  want  of  reasonable  care  and  reasonable  skilL 
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But  the  Legislature  has  thought  fit  from  time  to  time  to  make 
enactments  as  to  what  vessels  shall  do ;  it  is  obviously  desirable 
that  one  ship  when  seeing  another  should  know  what  it  is  to  be 
expected  that  she  will  do.  These  directions  are  to  be  followed ; 
and  to  secure  that  they  will  be  observed  the  Legislature  made  pro- 
visions which  have  been  varied  from  time  to  time.  That 
in  ♦the  Merchant  Shipping  Act,  1854,  s.  298,  was  in  [•892] 
these  terms :  "  If  in  any  case  of  collision  it  appears  to  the 
Court  before  which  the  case  is  tried  that  such  collision  was  occa- 
sioned by  the  non-observance  of  any  rule, "  &c. ,  "  the  owner  of  the 
ship  by  which  such  rule  has  been  infringed  shall  not  be  entitled 
to  recover  any  recompense  whatever  for  any  damage  sustained  by 
such  ship  in  such  collision,  unless  it  is  shown  to  the  satisfaction 
of  the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary." 

On  the  construction  of  this  and  similarly  worded  enactments  it 
had  been  held  in  Tuff  v.  Warman,  2  C.  B.  (K  S.)  740;  26  L  J. 
C.  P.  263;  affirmed  5  C.  B.  (N.  S.)  573;  27  L  J.  C.  P.  322;  that 
though  the  plaintiff  had  infringed  the  rules,  and  by  his  neglect  of 
duty  brought  the  vessel  into  danger,  yet  if  the  defendant  could  by 
retisonable  care  have  avoided  the  consequences  of  the  plaintiff's 
neglect,  but  did  not,  and  so  caused  the  injury,  the  plaintiff  could 
recover,  as  under  such  circumstances  the  collision  was  not  occa- 
sioned by  the  non-observance  of  the  rule.  This  prevented  the 
statute  from  producing  the  effect  which  those  who  framed  it 
wished;  but  nothing  was  done  till  attention  being  apparently 
called  to  the  subject  by  the  case  of  The  Fenham,  L  R  3  P.  C. 
212,  in  the  Merchant  Shipping  Act,  1873,  s.  17,  was  passed  in 
the  following  words :  "  If  in  any  case  of  collision  it  is  proved  to 
the  Court  before  which  this  case  is  tried,  that  any  of  the  regula- 
tions for  preventing  collisions  contained  in,  or  made  under,  the 
Merchant  Shipping  Acts,  1854  to  1873,  has  been  infringed,  the 
ship  by  which  such  regulation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  Court 
that  the  circumstances  of  the  case  made  departure  from  the  regu- 
lation necessary. "  The  regulations  which  come  into  question  in 
this  case  are,  "Ships  under  steam  to  slacken  speed:  Art.  16. 
Every  steamship  when  approaching  another  ship  so  as  to  involve 
risk  of  collision  shall  slacken  her  speed,  or  if  necessary,  stop  and 
reverse ;  and  every  steamship  shall  when  in  a  fog,  go  at  a  moder- 
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fringement  of  the  sailing  regulations  those  guilty  of  the  infringe- 
ment shall  incur  certain  consequences.  But  each  contains 
the  *  qualification  that  the  collision  shall  appear  to  the  [*  894] 
Court  to  have  been  occasioned  by  the  non-observance  of 
the  regulation  infringed  When,  therefore,  in  the  17th  section  of 
the  Act  of  1873  the  Legislature  omitted  this  qualification,  it  must 
be  presumed  to  have  done  so  designedly,  and  at  all  events  to  have 
intended  that  it  should  no  longer  be  incumbent  on  the  opposite 
party  to  prove  that  the  non-observance  of  the  regulations  in  part 
contributed  to  the  collision.  Nor  does  it  appear  to  their  Lordships 
that  the  17th  section  of  the  Act  of  1873  can  be  taken  merely  to 
shift  the  burden  of  proof  by  raising  a  presumption  of  culpability 
to  be  rebutted  by  proof  that  the  non-observance  of  the  regulations 
did  not  in  fact  contribute  to  the  collision,  because  the  preceding, 
the  18th  section,  clearly  shows  that  where  the  Legislature  in- 
tended only  to  raise  a  presumption  capable  of  being  rebutted  by 
such  proof,  it  used  apt  words  to  express  that  intention.  Their 
Lordships  therefore  conceive  that  whatever  be  the  true  construction 
of  the  enactment  in  question  that  which  would  take  the  case  out 
of  its  operation  by  mere  proof  that  the  infringement  of  the  regu- 
lation did  not  in  fact  contribute  to  the  collision,  is  inadmissible. 
They  conceive  that  the  Legislature  intended^t  least  to  obviate  the 
necessity  for  the  determination  of  this  question  of  fact  (often  a 
very  nice  one)  upon  conflicting  evidence. " 

The  rest  of  the  judgment  proceeds  on  a  question  not  raised  by 
the  facts  in  the  present  case.  But  I  quite  agree  in  this  view  of 
the.  law,  and  it  renders  it  unnecessary  to  consider  the  last  finding 
of  the  nautical  assessors  on  which  the  Court  of  Appeal  did  not 
act,  or  to  inquire  whether  they  or  the  Judge  of  the  Admiralty 
took  the  right  view  of  the  fact. 

I  think  farther,  that  where  a  sudden  change  of  circumstances 
takes  place  which  brings  a  regulation  into  operation  though  the 
thing  prescribed  by  the  regulations  is  not  done  by  the  person  in 
charge,  yet  the  regulation  can  hardly  be  said  to  be  infringed  by 
him  till  he  knows  or  ought  to  have  known,  and  but  for  his 
negligence  would  have  known,  of  the  change  of  circumstances. 
But  it  would  be  doing  Captain  Steward  great  injustice  to  say 
that  such  was  his  condition.  He  at  once  took  in  the  situation 
and  was  aware  that  there  was  risk  of  a  collision,  and  that  it 
was  imminent  if  not  inevitable,  and  he  acted  with  great  prompti- 
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[*  895]  tude  and  skill,  so  as  *  greatly  to  alleviate  the  violence  of 
that  inevitable  collision.  But  he  did  not  stop  and  re- 
verse, nor  even  slacken  his  speed ;  and  there  he  departed  from  the 
course  prescribed  by  Eegulation  16 ;  nor  was  there  anything  in  the 
circumstances  rendering  a  departure  from  this  rule  necessary  in 
order  to  avoid  immediate  danger.  Even  if  it  would  (in  the  ab- 
sence of  such  a  positive  rule),  be  better  seamanship  to  keep  way 
on  the  ship  in  order  to  make  her  more  manageable  (which  is  not 
clear),  the  Legislature  has  thought  it  better  to  prescribe  the  course 
which  must  be  followed. 

I  feel  (though  for  the  reasons  stated  before,  very  sorry  for  it) 
obliged  to  advise  your  Lordships  to  allow  this  appeal  and  restore 
the  order  of  the  Admiralty. 

Lord  Watson  :  — 

My  Lords,  in  this  case  it  is  not  disputed  that  about  7.40 
p.  M.,  on  the  23rd  of  May,  1878,  two  steam-vessels  of  large 
burden,  the  Voortoaarts  and  the  Khedive,  came  into  collision 
in  the  open  sea,  some  miles  to  the  northward  of  Penang  Island; 
and  the  question  to  be  determined  is  whether  either  or  both  of 
these  vessels  must  be  held  responsible  for  the  consequences  of  the 
collision. 

The  accounts  given  by  the  witnesses  from  the  two  vess^s  are 
quite  irreconcilable,  although  they  have  certain  features  in  com- 
mon. These  are,  that  the  masthead  lights  of  each  vessel  became 
visible  to  the  other  about  twenty  minutes,  and  their  side  lights  at 
least  ten  minutes  before  actual  collision,  and  that,  from  the  time 
their  side  lights  opened,  they  continued  to  approach  each  other  on 
perfectly  safe  courses  until  three  or  four  minutes  before  the  col- 
lision, when  one  of  them  executed  a  wrong  manoeuvre  which 
brought  her  across  the  bows  of  the  other;  but  the  witnesses  of  the 
Voorwaarts  state  that  the  vessels  were  approaching  red  to  red,  and 
that  the  Khedive  wrongfully  starboarded  her  helm  and  showed  her 
green  light  on  the  port  bow  of  the  Voorwaarts  —  whereas  the 
witnesses  of  the  Khedive  allege  that  they  were  approaching  green 
to  green  when  the  Voorwaarts  wrongfully  ported  her  helm,  and 
showed  her  red  light  on  the  starboard  bow  of  the  Khedive.  Again, 
the  witnesses  on  both  sides  are  agreed  that  after  the  vessels  had 
sighted  each  other  the  Khedive  sent  up  two  blue  signal 
[*  896]  lights  in  succession ;  but  according  to  the  Khedive  *  wit- 
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nesses,  the  second  of  these  blue  lights  had  burned  out  at  or 
before  7. 30,  whilst  according  to  those  of  the  Vborwaarts,  the  first 
blue  light  was  not  ignited  until  7.30,  and  the  second  disappeared 
shortly  before  the  collision,  just  as  the  Khedive  showed  her  green 
light  upon  the  port  bow  of  the  Voorwaarts. 

It  appears  to  be  a  matter  of  reasonable  certainty,  that  of  these 
contradictory  versions  of  what  took  place  before  the  collision,  one 
or  other  must  be  substantially  true,  and  in  these  circumtances  I 
have  no  hesitation  in  giving  credence  to  the  story  told  by  the 
witnesses  of  the  Khedive,  because  it  is  in  my  opinion  the  more 
consistent  and  the  more  probable  of  the  two.  I  do  not  think  it 
necessary  to  criticise  the  evidence  in  detail,  but  I  shall  indi- 
cate the  main  considerations  which  have  led  me  to  form  that 
conclusion. 

On  board  the  Khedive,  three  of  the  ship's  officers  were  on  the 
bridge ;  the  captain  and  first  officer  taking  charge  of  the  naviga- 
tion, the  fifth  officer  being  stationed  on  the  port  side  for  the  pur- 
pose of  telegraphing  the  captain's  orders  to  the  engineer  below, 
and  they  all  remained  at  their  posts  from  the  time  when  the  bright 
light  of  the  VooTwaarts  was  first  seen  until  the  collision.  On 
board  the  Voorwaarts  during  that  period,  a  very  different  state  of 
matters  prevailed.  When  the  bright  light  of  the  Khedive  first 
became  visible,  the  captain  and  second  officer  were  on  the  bridge, 
but  shortly  afterwards  the  captain  went  down  to  his  dinner  in  the 
chart  room  leaving  the  second  officer  alone  in  charge.  Immedi- 
ately after  seven  bells  had  struck  (7.30  P.  m)  three  of  the  ship's 
officers  joined  the  second  officer  upon  the  bridge.  The  third  offi- 
cer, who  had  dined,  came  up  to  relieve  the  second  officer  of  his 
watch,  in  order  that  he  might  dine.  The  captain  and  the  first 
officer  were  attracted  by  an  order  to  "  bakbord  "  or  port,  which  it 
seems  had  been  given  by  the  second,  but  was  repeated  in  a  loud 
tone  by  the  third  officer.  The  assemblage  dispersed  almost  as 
soon  as  it  met  The  second  officer,  although  his  watch  continued 
until  eight  P.  M.,  went  off  to  his  dinner,  the  captain  returned  to 
his  chart-room,  whilst  the  first  officer  went  to  change  his  clothes 
for  the  night,  leaving  the  navigation  of  the  Voorwaarts  from  that 
time  until  the  collision  took  place  in  the  sole  charge  of  the  third 
ofificer.  The  gentlemen  of  skill  in  the  Admiralty  Court 
*  appear  to  have  been  of  opinion  that  the  conduct  of  the  [*  897] 
second  officer  in  relinquishing  his  charge  to  one  of  inferior 
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rank,  at  a  time  when  his  vessel  was  actually  manoBuvring  in  order 
to  keep  clear  of  an  approaching  steamer,  was  very  reprehensible, 
and  of  itself  constituted  fault  on  the  part  of  the  Voortvaaris. 
Whilst  I  do  not  venture  to  differ  from  that  conclusion,  I  do  not 
find  it  necessaiy  to  rest  my  judgment  upon  it,  because,  apart  from 
all  questions  inTolving  nautical  skill,  I  take  it  to  be  clear  that  a 
consistent  nanatiye  hy  three  officers  who  were  present  and  observ- 
ing throughout  the  whole  course  of  events  is,  cceteris  paribus,  moie 
reliable  than  an  account  given  by  four  officers,  one  of  whom  was 
the  sole  observer  during  the  first  half  of  the  period,  and  another 
the  sole  observer  during  the  critical  ten  minutes  preceding  the 
collision,  the  other  two  having  no  opportunity  for  observation 
between  7.20  and  7.40  p.  il,  except  on  one  brief  occasion  about 
the  middle  of  the  period. 

I  also  think  that  the  account  given  by  the  Khedive  witnesses  of 
the  time  at  which  her  blue  lights  were  burned  is  favoured  by  all 
the  probabilities  of  the  case.  The  only  possible  object  of  her 
captain  in  making  these  signals  was  to  attract  the  notice  of  a 
pilot  vessel,  or  of  what  he  believed  to  be  a  pilot  vessel.  It  is 
certain  that  there  was  no  pilot  vessel  in  sight,  and  that  what  he 
must  have  believed  to  be  a  pilot  vessel  was  none  other  than  the 
VoorwaarU.  Whilst  it  was  perfectly  natural  that  he  should  mis- 
take the  bright  light  of  the  Voarwaarts,  when  first  seen  at  a  dis- 
tance of  seven  or  eight  miles,  for  the  masthead  light  of  a  pilot 
vessel  four  or  five  miles  away,  it  is  in  the  last  degree  improbable 
that  he  should  have  fallen  into  that  error  exactly  at  half-past 
seven,  the  time  of  sending  up  the  first  blue  light,  as  stated  by  the 
second  officer  of  the  Voorwaarts,  fully  ten  minutes  after  the  ves- 
sels came  into  sight  of  each  other :  several  minutes  after  their  side 
lights  became  visible  according  to  the  second  officer,  and  when 
they  were  only  about  three  or  four  miles  apart  according  to  the 
third  officer  of  the  Voorwaarts,  And  if  it  be  once  conceded  that 
the  Khedive's  account  of  these  blue  lights  is  the  correct  one,  the 
story  told  by  the  third  officer  of  the  Voorwaarts  of  what  occurred 
during  the  ten  minutes  preceding  the  collision,  becomes  absolutely 

incredible. 
[*  898]       *  But,  assuming  it  to  be  proved,  as  I  think  it  is,  that 
the  Voorwaarts  was  guilty  of  fault  in  unjustifiably  steer- 
ing across  the  bows  of  the  Khedive,  the  Appellants  contend  that 
the  Khedive  must  also  be  held  to  have  been  in  fault,  and  that  the 
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decree  of  the  Judge  of  the  Admiralty  Division  ought  therefore  to 
be  lestored.  They  do  not  assert  that  the  officers  navigating  the 
Khedive  were  guilty  of  negligence  or  fault  in  the  sense  of  the 
common  law;  but  they  do  assert  that  the  Khedive  infringed 
the  16th  Article  of  the  Regulations  for  Preventing  Collisions  at 
Sea,  by  failing  to  slacken  speed,  or  stop  and  reverse,  at  a  time  when 
the  vessels  were  in  imminent  danger  of  collision.  And  they 
maintain  that,  under  the  provisions  of  sect  17  of  36  &  37  Vict 
c.  85,  the  legal  consequence  of  such  infringement  is  that,  for  the 
purposes  of  the  present  case,  the  Khedive  must  be  deemed  to  have 
been  in  fault 

The  facts  of  the  case  bearing  upon  this  question  are  shortly 
these,  that  the  Voorwaarts  having,  a  few  minutes  before  the  col- 
lision, suddenly  opened  her  red  light  upon  the  starboard  bow  of 
the  Kfiedive,  the  captain  of  the  Khedive,  at  7. 37  p.  m.  ,  starboarded 
his  helm  with  the  view,  as  he  states,  "  of  endeavouring  to  bring 
the  ships  parallel,  or  as  nearly  as  possible  parallel,  to  lessen  tlie 
force  of  the  collision,"  and  at  the  same  time  signalled  to  his 
engineer  to  "  stand  by ;  "  that  at  7. 38  ^  p.  m.  the  captain,  consider- 
ing that  collision  was  then  inevitable,  gave  the  order  to  stop  and 
reverse,  which  was  promptly  obeyed,  and  that  the  engines  of  the 
Khedive  had  been  going  full  speed  astern  for  nearly  a  minute 
when  the  vessels  collided  at  7.40  P.  M. 

What  effect  the  Khedive's  maintaining  her  full  speed  for  the 
minute  and  a  half  intervening  between  the  orders  to  **  stand  by  " 
and  to  stop  and  reverse,  had  in  the  collision,  it  is  not  easy  and 
perhaps  not  necessary  to  ascertain  with  any  degree  of  precision. 
The  gentlemen  of  skill  who  assisted  the  Judge  of  the  Admiralty 
Court  seem  to  have  advised  that  the  Khedive  "  ought,  in  the  cir- 
cumstances, to  have  stopped  and  reversed,  or  at  least  slackened 
her  speed,  at  a  distance  and  at  a  time  which  would  have  pre- 
vented the  collision.*  Seeing  that  the  Khedive  could  not  be 
under  any  possible  duty  to  slacken  speed  so  long  as  the  vessels 
were  approaching  each  other  green  to  green,  that  finding  appears 
to  me  to  imply  that,  in  the  opinion  of  these  experts,  the 
collision  might  have  *  been  avoided  if  the  captain  of  the  [*  899] 
Khedive  had  stopped  and  reversed,  or  even  slackened 
speed,  at  the  time  when  he  starboarded  and  gave  the  order  to 
stand  by.  The  gentlemen  who  advised  the  Court  of  Appeal  ap- 
pear to  have  been  of  opinion  that  at  the  time  when  the  Voorwaarts 
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made  her  wrong  manoeuvre  the  vessels  were  "  so  close  that  the  cir- 
cumstance of  stopping  and  reversing  would  not  have  had  a  mate- 
rial effect  on  either  ship. "  The  result  of  these  views  seems  to  be 
that  it  is  not  possible  to  determine,  with  any  degree  of  certainty, 
what  the  effect  of  the  unexecuted  manoeuvre  would  have  been; 
but  that  it  is  certain  that  it  would  have  been  to  some  appreciable 
extent  beneficial. 

The  experts  in  the  Court  of  Appeal  are  of  opinion  that  the 
absolutely  right  manoeuvre  on  the  part  of  the  captain  of  the  Khe- 
dive would  have  been  to  stop  and  reverse  immediately  after  the 
red  light  of  the  Voorwaarts  was  seen.  They  are  of  opinion  that 
the  captain  did,  for  the  minute  and  a  half  after  that  light  became 
visible,  adopt  not  the  better,  but  the  less  expedient  manoeuvre, 
although  they  do  not  think  the  adoption  of  the  better  would  have 
materially  affected  the  collision. 

I  must  now  advert  to  those  statutory  provisions  in  respect  of 
which  it  is  contended  that  the  Khedive  must  be  deemed  to  have 
been  in  fault.  The  enactments  especially  founded  on  by  the  Appel- 
lants are  to  be  found  in  Article  16  of  the  Regulations  embodied  in 
the  Act  of  1862,  and  sect  17  of  the  Merchant  Shipping  Acts 
Amendment  Act  of  1873.  In  construing  these  enactments,  I 
think  it  may  be  useful  to  consider  what  has  been  the  course  of 
legislation  for  the  avowed  purpose  of  preventing  collisions  at  sea. 

The  Merchant  Shipping  Act  of  1854  (17  &  18  Vict  c.  104), 
enacted  certain  rules  in  regard  to  lights,  fog  signals,  and  the 
courses  to  be  steered  by  vessels  meeting  and  passing  each  other, 
and  for  enforcing  the  observance  of  these  statutory  rules  it  was 
provided  (sect  298)  that  where,  in  any  case  of  collision,  it  ap- 
peared to  the  Court  that  the  collision  was  occasioned  by  the  non- 
observance  of  any  of  them,  the  owner  of  the  ship  by  which  the 
rule  was  infringed  should  not  be  entitled  to  recover  any  recom- 
pense for  the  damage  sustained  by  his  ship,  unless  it  were  shown 
to  the  satisfaction  of  the  Court  that  the  circumstances  of 
[*  900]  the  case  *  rendered  a  departure  from  the  rule  necessary. 
The  Legislature  had  not,  as  yet,  made  any  regulation 
touching  the  speed  of  meeting  vessels. 

The  Amendment  Act  of  1862  (25  &  26  Vict  c.  63),  repealed  by 
sect  2,  and  relative  Table  A. ,  the  rules  and  also  sect  298  of  the 
Act  of  1854,  and  by  sect  25  and  relative  schedule  C,  enacted  a 
new  code  of  regulations  for  preventing  collisions  at  sea,  power 
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being  given  to  Her  Majesty  to  alter  or  add  to  them,  from  time  to 
time,  on  the  joint  recommendation  of  the  Admiralty  and  the 
Board  of  Trade.  The  16th  Article  of  the  regulations,  which  is 
still  in  force,  provides  that  "  every  steamship  when  approaching 
another  ship,  so  as  to  involve  risk  of  collision,  shall  slacken  her 
speed,  or,  if  necessary,  stop  and  reverse;  and  every  steamship 
shall,  when  in  a  fog,  go  at  a  moderate  pace. " 

By  sect.  29  of  the  Act  of  1862  it  was  enacted  that  "  if  in  any  case 
of  collision  it  appears  to  the  Court  before  whom  the  case  is  tried 
that  such  collision  was  occasioned  by  the  non-observance  of  any 
regulation  made  by  or  in  pursuance  of  this  Act,  the  ship  by  which 
such  regulation  has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the  circum- 
stances of  the  case  made  a  departure  from  the  rule  necessary. " 

The  Amendment  Act  of  1873  (36  &  37  Vict  c.  85)  made  no 
change  upon  the  regulation  as  to  speed,  but  it  repealed  (sect.  33) 
sect.  29  of  the  Act  of  1862,  and  in  lieu  thereof  enacted  (sect.  17) 
as  follows :  "  If  in  any  case  of  collision  it  is  proved  to  the  Court 
before  which  the  case  is  tried  that  any  of  the  regulations  for  pre- 
venting collisions  contained  in,  or  made  under,  the  Merchant 
Shipping  Acts,  1854  to  1873,  has  been  infringed,  the  ship  by 
which  such  regulation  has  been  infringed  shall  be  deemed  to  be 
in  fault,  unless  it  is  shown  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  departure  from  the  regulation 
necessary. " 

I  think  it  is  impossible,  upon  a  careful  consideration  of  these 
successive  enactments,  to  avoid  the  inference  that  the  Legislature 
did  not  intend,  in  certain  specified  circumstances,  to  leave  mari- 
ners to  decide  for  themselves,  but  on  the  contrary,  intended  to 
prescribe  rules  to  be  observed  by  all  in  these  circumstances ;  and 
that  no  one  was  to  be  excused  for  non-compliance,  or  ex- 
empted from  the  *  statutory  consequences  of  non-compli-  [*  901] 
ance  with  the  rules,  in  circumstances  to  which  they  were 
applicable,  unless  he  could  bring  himself  within  a  statutory  ex- 
ception. I  am  also  of  opinion  that  in  enacting  these  regulations, 
and  in  fencing  them  with  provisions  as  to  the  consequences  of 
non-observance,  the  Legislature  was  not  declaring  or  even  relying 
upon  any  known  principle  of  law,  but  was  deliberately  creating 
many  new  duties,  with  correlative  responsibilities,  unknown  to 
the  common  law.     It  is  farther  apparent  that  the  repeal  of  sect 
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29  of  the  Act  of  1862,  and  the  substitution  for  it  of  sect.  17  of 
the  Act  of  1873,  must  have  been  intended  to  increase  the  strin- 
gency of  the  statutory  regulations. 

The  interpretation  of  sect  17  of  the  more  recent  Act,  so  far  as 
required  for  the  decision  of  the  present  case,  does  not  appear  to 
me  to  be  attended  with  difficulty.  If  a  vessel  at  or  about  the 
time  of  collision  with  another,  infringe  a  statutory  rule  which 
was  in  the  circumstances  applicable,  and  if  it  be  not  established 
that  a  necessity  existed  for  departing  from  the  rule,  the  vessel 
so  infringing  must,  in  terms  of  the  statute,  be  held  to  have  been 
in  fault  Now  on  the  assumption  that  the  Khedive  did  infringe 
Article  16  of  the  regulations,  it  has  not  been  suggested,  and  it  is 
certainly  not  proved,  that  the  captain  of  the  Khedive  was  con- 
strained to  depart  from  it  by  any  necessity,  real  or  supposed ;  and 
if  that  which  I  have  assumed  were  conceded,  I  should  have  no 
hesitation  in  applying  the  provisions  of  sect  17  to  the  case,  and 
holding  that  the  Khedive  was  in  fault  It  therefore  becomes 
necessary  to  consider  whether  the  16th  Regulation  was  or  was  not 
infringed  by  the  Khedive. 

Apart  from  statutory  qualifications  or  exemptions,  to  which  I 
shall  immediately  refer,  it  does  not  seem  doubtful  that  during  the 
period  of  a  minute  and  a  half  which  elapsed  between  the  order  to 
"  stand  by  '  and  the.  order  to  stop  and  reverse,  the  Khedive  was 
within  the  rule  established  by  the  16th  Article,  and  disobeyed  it 
At  the  time  the  order  to  "  stand  by  "  was  given,  the  two  vessels 
were  not  only  approaching  each  other,  "  so  as  to  involve  risk  of 
collision,  *  but  were  seen  and  known  to  be  so  by  the  captain  of  the 
Khedive,  Had  it  been  possible  to  hold,  upon  the  evidence,  that 
the  period  in  question  was  so  brief,  and  the  Voorwaarts  sudden 
change  of  course  so  startling,  that  the  captain  could  not 
[*  902]  be  fairly  *  expected  to  suppose,  and  did  not  believe  the 
fact  that  a  collision  was  imminent  before  he  gave  the  order 
to  stop  and  reverse,  I  should  in  that  case  have  acquitted  the  Khe- 
dive of  fault,  on  the  ground  that  the  16th  Article  could  not  reason- 
ably be  held  to  apply  before  the  moment  at  which  it  was  actually 
obeyed.  But  the  captain's  own  testimony  excludes  that  infer- 
ence, because  he  distinctly  avows  that  he  at  once  saw  the  risk 
of  the  collision,  but,  instead  of  giving  obedience  to  the  rule,  he 
steered  so  as  to  diminish  the  violence  of  the  concussion  which  he 
anticipated. 
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The  16th  Article  is  expressed  in  terms  absolute  and  unqualified ; 
but  it  is  rightly  contended  for  the  Khedive  that  it  must  be  read 
in  connection  with  the  19th  Article,  which  runs  as  follows :  "  In 
obeying  and  construing  these  rules  due  regard  must  be  had  to  all 
dangers  of  navigation,  and  due  regard  must  also  be  had  to  any  spe- 
cial circumstances  which  may  exist  in  any  particular  case,  render- 
ing a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger."  This  article  undoubtedly  introduces  certain 
important  qualifications  of  the  rule  enacted  by  Article  16 ;  but  I 
do  not  think  the  case  of  the  Khedive  can  be  brought  within  either 
of  the  exceptions  which  it  creates.  There  is  nothing  in  the  case 
to  suggest  the  existence  of  any  danger  of  navigation,  a  due  regard 
to  which  would  have  led  to  a  disregard  of  the  16th  rula  The 
only  existing  danger  was  the  very  danger  to  which  the  rule  ap- 
plies, and  to  prevent  which  it  was  enacted.  And  there  is  just  as 
little  room  for  the  suggestion  that  there  existed  any  special  cir- 
cumstances which  rendered  it  necessary  for  the  Khedive  to  con- 
tinue at  full  speed,  instead  of  slowing,  or  stopping,  or  reversing, 
in  order  to  avoid  immediate  danger. 

I  am  accordingly  of  opinion  that  the  Khedive,  being  within  the 
rule  of  Article  16,  and  not  within  any  of  the  statutory  exceptions 
to  that  rule,  infringed  it;  and,  seeing  it  has  not  been  proved  to 
my  satisfaction  that  the  circumstances  of  the  case  made  a  depar- 
ture from  the  rule  necessary,  I  consider  myself  bound  by  the  pro- 
visions of  the  Act  of  1873  (sect  17)  to  hold  that  the  Khedive  was 
in  fault. 

It  was  not  without  hesitation  that  I  ventured  at  first  to  differ 
from  the  opinions  expressed  by  the  learned  Judges  of  the  Court  of 
Appeal.  But  fuller  consideration  of  the  case  has  satisfied 
me  that  *  the  principle  upon  which  their  Lordships  decided  [*  903] 
in  favour  of  the  Khedive  is  inconsistent  with  the  policy 
and  provisions  of  the  Merchant  Shipping  Acts.  The  principle,  as 
I  understand  it,  may  be  thus  formulated :  When  two  vessels,  A. 
and  B,,  are  approaching  near  to  each  other  under  steam,  each 
steering  a  proper  course,  and  A,  is  suddenly,  by  a  wrong  ma- 
noeuvre, placed  in  a  position  of  critical  danger,  and  exposed  to  the 
obvious  risk  of  collision.  A,  shall  not  be  deemed  to  be  in  fault  by 
reason  of  her  captain  not  having  given  the  order  to  slacken  speed 
or  to  stop  and  reverse,  as  required  by  the  16th  Eegulation,  pro- 
vided it  is  established  to  the  satisfaction  of  the  Court  that  a  cap- 
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tain  of  ordinary  care,  skill,  and  nerve  might  be  fairly  excused  in 
the  circumstances  for  not  having  given  such  order. 

I  have  possibly  failed  to  give  adequate  expression  to  the  prin- 
ciple which  is  so  elaborately  expounded  in  the  opinion  of  the 
Lord  Justice  Bbett,  who  in  this  case  delivered  the  judgment  of 
the  Court  of  Appeal ;  but  I  think  I  am  justified  in  stating  that  his 
Lordship  did  not  decide  in  favour  of  the  Khedive  because  she  was 
not  within  the  16th  Begulation,  or  because  she  was  within  any 
exception  expressed  in  the  statutes,  but  solely  because  he  held  it 
to  be  proved  that  departure  from  the  rule,  in  the  circumstances  in 
which  the  captain  of  the  Khedive  was  placed,  did  not  imply  such 
want  of  care  and  forethought  as  would  constitute  negligence  or 
fault  at  common  law  on  the  part  of  a  seaman  of  average  skill  and 
nerve.  I  cannot  accept  the  principle  thus  aflSrmed  by  the  Court 
of  Appeal,  because  it  practically  substitutes  for  the  statutory 
definition  of  fault  the  old  rule  of  the  common  law,  which,  in 
my  opinion,  the  statutory  enactments  were  intended  to  supersede. 
The  result  of  adopting  the  principle  must  be  that  whenever  the 
risk  of  collision  has  been  occasioned  by  the  faulty  manoeuvre  of 
one  of  two  approaching  vessels,  the  other  vessel  will  be  exempted 
from  the  statutory  test  of  liability.  Antecedent  fault  on  the  part 
of  one  of  the  colliding  vessels  must  characterise  a  very  consider- 
able proportion  of  the  cases  of  collision  at  sea ;  and  I  think  it  may 
be  assumed  that  sudden  and  imminent  risk  of  collision  is  fre- 
quently due  to  that  cause.  To  abrogate  the  statutory  rule  in  such 
cases  would  be  tantamount  to  defeating  the  leading  purpose  of  its 

enactment  It  was  enacted  with  a  view  to  obviate  the 
[*  904]  risk  and  *  minimise  the  results  of  collision ;  and  the  more 

imminent  the  risk  the  more  imperative  is  the  necessity 
for  implicit  obedience  to  the  rule.  The  argument  was  very  fairly 
pressed  upon  us,  that  the  Legislature  cannot  have  intended  to  push 
the  rule  to  such  harsh  extremities,  as  to  hold  that  a  vessel  was  in 
fault,  whose  captain  had  done  all  that  could  be  expected  of  a  sea- 
man of  ordinary  nerve  and  skill.  With  that  argument  I  cannot 
agree.  It  appears  to  me  that  it  was  the  deliberate  policy  of  the 
Legislature  to  compel  sea-captains,  when  their  vessels  are  in  dan- 
ger of  collision,  to  obey  the  rule  and  not  to  trust  to  their  own 
nerve  and  skill;  and  that  it  was  an  essential  part  of  the  same 
policy  to  admit  of  no  excuse  for  non-observance  of  the  rule  short 
of  satisfactory  evidence,  either  that  the  captain  was  constrained  to 
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disobey  it  by  other  perils  of  the  sea,  or  that  he  adopted  a  course 
which,  in  the  circumstances,  was  better  than  that  prescribed  by 
the  rule.  And,  for  my  own  part,  I  cannot  think  the  Legislature 
has  acted  unwisely  in  applying  a  uniform  statutory  test  to  all  such 
cases,  instead  of  leaving  them  to  be  decided  by  the  variable  test 
of  fault,  as  ascertained  in  each  case  with  the  aid  of  nautical 
opinion. 

The  present  question  does  not  appear  to  be  directly  ruled  by  any 
previous  decision  of  the  Court  of  Appeal ;  and  I  therefore  regret 
that  the  Lords  Justices  did  not  criticise,  or  even  refer  to,  the 
provisions  of  the  Merchant  Shipping  Acts ;  because  it  may  be  that 
the  grounds  upon  which  their  Lordships  set  aside  these  enactments, 
as  inapplicable  to  the  case  of  the  Khedive,  have  not  been  brought 
fully  under  the  notice  of  the  House.  In  the  cases  of  The  Hiber- 
nia,  2  Asp.  Mar.  Law  Caa  454,  and  The  Fanny  M,  Carvill,  2 
Asp.  Mar.  Law  Cas.  478,  L.  R  4  A.  '&  E.  422,  on  appeal,  2  Asp. 
Mar.  Law  Cas.  565,  the  point  did  arise  for  decision  before  the 
Judicial  Committee  of  the  Privy  Council ;  and  it  is  very  satisfac- 
tory to  find  that  in  both  these  cases,  the  view  taken  by  the  learned 
Lords  of  the  policy  and  effect  of  the  safety  clauses  of  the  Merchant 
Shipping  Acts,  was  in  complete  accordance  with  the  judgment 
proposed  to  be  pronounced  by  your  Lordships,  in  which  I  concur. 

Lord  Hatherley  :  — 

My  Lords,  in  this  case  I  have  requested  both  my  noble  and 
learned  friends  to  read  to  your  Lordships  their  written 
opinions,  *  which  are  so  clearly  expressed  that  they  may  [*  905] 
be  well  understood  by  those  who  hereafter  may  have  to 
take  into  their  consideration  the  question  of  their  duty  when  ex- 
posed to  a  possibility  or  danger  of  collision  at  sea. 

My  Lords,  the  case  before  us  embraces  two  heads  for  considera- 
tion. The  first  is  whether  there  has  been  any  negligence,  either 
by  breach  of  rules  or  otherwise,  on  the  part  of  the  Khedive,  the 
vessel  sued  by  the  owners  of  the  Voorwaarts,  The  second  ques- 
tion is  whether  the  Voorwaarts  itself  was  not  guilty  of  violating 
the  regulations  of  the  Merchant  Shipping  Act,  or  whether  at  all 
events  it  did  not  contribute  to  the  mischief.  Now,  my  Lords, 
both  the  learned  Judge  of  the  Admiralty  Court,  assisted  by  nauti- 
cal assessors,  and  the  learned  Judges  of  the  Court  of  Appeal,  also 
assisted  by  nautical  assessors,  were  clearly  of  opinion  that  as 
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regarded  the  Voorwaarts  it  was  in  fault  in  many  particulars.  I 
see  no  reason  why  their  decisions  should  not  be  affirmed  by  year 
Lordships.  I  will  not  repeat  what  has  been  already  stated  in  the 
opinions  of  my  noble  and  learned  friends,  I  only  wish  to  express 
my  entire  concurrence  in  them. 

As  regards  the  Voorwaarts  no  other  conclusion  has  been  or  could 
be  arrived  at  than  that  there  was  considerable  fault  on  the  part  of 
the  officers  of  that  vessel  —  [His  Lordship  referred  to  the  evidence] 
—  as  to  their  leaving  the  deck,  and  the  sudden  porting  the  helm, 
and  so  changing  the  course  as  to  bring  that  vessel  into  a  position 
in  which  there  was  a  probability  of  an  immediate  and  direct  col- 
lision with  the  Khedive.  The  Voorwaarts  did  not  slacken  speed, 
still  less  reverse  the  engines  after  the  collision  was  seen  to  be 
imminent,  until  the  very  moment  of  its  taking  place.  Therefore, 
my  Lords,  as  to  the  Voorwaarts  there  can  be  no  doubt  or  difficulty 
in  the  matter. 

The  question  came  to  be  what  was  to  be  said  with  reference  to 
the  position  of  the  Khedive,  I  think  the  action  was  against  the 
Khedive  in  rem^  and  the  owners  of  that  vessel  put  in  a  counter- 
claim with  respect  to  the  mischief  done  by  the  Voorvxtarts,  The 
Courts  have  decided  that  the  Voorwaarts  is  responsible,  whether 
solely  or  not,  for  what  took  place.  Now  with  regard  to  the  Khe- 
dive bW  seems  to  have  proceeded  perfectly  smoothly,  so  far  as  I 
can  observe  from  the  evidence,  until  there  was  this  sud- 
[*  906]  den  *  change  of  direction  on  the  part  of  the  Voorwaarts  by 
putting  the  helm  hard-a-port,  which  brought  the  Voor- 
waarts and  the  Khedive  nearer  to  each  other  at  once,  and  ulti- 
mately brought  about  the  collision.  Upon  that  part  of  the  case  I 
confess  I  wished  very  carefully  to  read  through  the  whole  of  the 
evidence.  There  is  a  great  discrepancy  between  the  testimony  on 
the  one  side  and  on  the  other,  greater  than  can  possibly  be  recon- 
ciled, and  that  appears  to  be  of  the  greatest  importance.  That 
subject  has  already  been  fully  discussed,  and  I  agree  with  my 
noble  and  learned  friends  who  have  preceded  me  that  great  weight 
is  due  to  the  opinions  of  the  nautical  assessors. 

My  Lords,  the  question  being  put  to  the  nautical  assessors, 
there  was  no  difFerence  of  opinion  in  the  Court  below  that  the 
rules  and  regulations  for  preventing  collisions  between  steam  ves- 
sels at  sea,  especially  article  No.  16,  had  not  been  observed.  That 
is  the  rule  by  which,  when  there  is  imminent  danger,  as  there  was 
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in  this  case,  of  immediate  collision,  each  person  in  charge  of  a 
ship  is  put  under  the  responsibility  of  slackening  speed,  or,  if 
necessary,  stopping  and  reversing  the  engines.  When  we  come  to 
inquire  what  was  done  by  the  Khdivc  upon  the  extraordinary  act 
I  have  described  being  done  on  the  part  of  the  Voorwaarts,  we 
find  that  the  captain  of  the  Khedive  (as  my  noble  and  learned 
friend  has  said)  with  great  promptness  and  readiness,  first  of  all 
starboarded  the  helm,  and  then  finding  a  collision  likely  to  take 
place  if  he  went  stem  on  to  the  other  vessel,  he  gave  the  order  to 
stand  by  the  engines.  The  main  question  which  comes  before  us 
is  reduced  to  this,  whether  he  should  have  gone  beyond  that  and 
said  or  done  either  more  or  less  at  that  time. 

This  question,  my  Lords,  connected  with  what  ought  to  have 
been  the  conduct  of  the  captain  of  the  Khedive  on  the  occasion, 
has  been  referred  as  a  special  question  to  the  nautical  assessors  by 
the  Court  of  Appeal,  and  what  the  Lobds  Justices  say  is  this,  that 
although  the  nautical  assessors  said  that  to  a  certain  extent  what 
was  proper  had  been  done,  yet  they  went  on  to  say  that  the  cap- 
tain, at  the  sama  time  that  he  gave  the  order  to  stand  by  the 
engines,  ought  to  have  ordered  the  stopping  and  the  immediate 
reversal  of  the  engines,  so  as  to  secure  the  Khedive  from  coming 
into  immediate  collision  with  the  Voorwaarts.  What  he 
did  *  seems  to  have  been  done  for  the  purpose  of  bringing  [*  907] 
the  two  vessels  on  parallel  courses,  so  that  if  there  were  a 
collision  at  all  between  the  vessels,  it  might  have  been  by  simple 
friction  alongside  instead  of  a  direct  collision  and  have  caused 
less  damage  in  consequence. 

But  then  the  question  is,  should  he  or  should  he  not  have  acted 
according  to  article  No.  16,  which  lays  down  the  course  to  be 
taken,  and  have  stopped  and  reversed  the  engines,  instead  of 
going  on  at  full  speed?  Now,  my  Lords,  upon  this  there  is  a 
passage  in  the  judgment  of  Lord  Justice  Brett  which  struck  me 
during  the  argument,  and  has  continued  to  strike  me,  as  of  con- 
siderable weight.  It  is  this,  **  We  are  advised,  and  are  of  opin- 
ion, that  under  the  circumstances  and  in  the  position  of  those  two 
ships,  it  was  quite  right  that  the  helm  of  the  Khedive  should  be 
put  hard  a-starboard.  But  then  comes  the  question  whether  the 
captain  ought  not,  at  the  time  he  gave  the  order  to  put  the  helm 
hard  a-starboard,  to  have  ordered  the  engines  to  be  stopped  and 
reversed.     It  was  obvious  that  at  that  moment  there  were  two 
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steamships  approaching  each  other  in  great  danger  of  collision;  it 
is  obvious,  therefore,  that  the  rule  of  navigation  applied,  unless 
there  were  something  which  made  it  necessary  for  the  safety  of 
the  navigation  that  the  rule  as  to  stopping  and  reversing  should 
not  be  acted  upon.  Upon  that,  of  course,  we  are  bound  to  con- 
sult the  gentlemen  who  advise  us,  and  the  question  which  we  put 
to  them  was,  '  Was  it  a  right  manoeuvre,  under  the  circumstances, 
on  the  part  of  the  captain  of  the  Khedive  to  order  the  engineers  to 
stand  by  the  engines,  or  was  the  right  manoeuvre  then  to  order  the 
engines  at  once  to  be  stopped  and  reversed  ? '  The  answer  was,  as 
might  have  been  expected,  that  the  right  manoeuvre  was  not  to 
order  the  engineer  merely  to  stand  by  the  engines,  but  the  right 
manoeuvre  would  have  been  to  order  the  engines  at  once  to  be 
stopped  and  reversed.  Therefore,  at  that  moment  the  captain  of 
the  Khedive  did  not  do  what  was  absolutely  the  right  thing. 
Moreover,  if  he  did  break  the  rule  of  navigation,  by  breaking  that 
rule  at  that  moment  there  is  no  doubt  that  he  put  the  property  and 
the  liability  of  his  owners  into  the  greatest  jeopardy. "  The  ques- 
tion, as  the  learned  Lord  Justice  said,  was  whether  there  was  a 

necessity  established  for  departing  from  the  rule,  and  upon 
[•  908]  the  answer  *  given  by  the  nautical  assessors  the  conclusion 

is  that  no  such  necessity  was  shown.  Has  it  ever  been 
said  by  nautical  assessors  that  what  the  rule  prescribes  was  not 
the  right  thing  to  do  ?  There  appears  to  me  to  have  been  no  ex- 
cuse for  a  departure  from  the  16th  rule. 

The  learned  Judges  of  the  Court  of  Appeal  put  it  still  more 
strongly  in  another  part  Lord  Justice  Brett  there  says,  "  In 
such  a  position,  if  those  on  board  the  Voorwaarts  had,  from  doing 
the  wrong  thing  resolved  in  a  moment  to  do  the  right  thing,  then 
it  might  be  that  the  going  a -head  full  speed  of  the  Khedive  would 
give  them  more  room  to  get  right  again  from  what  they  were  do- 
ing ;  but  still  we  are  advised,  and  are  of  opinion,  that  he  did  the 
wnmg  thing.  But  in  answer  to  that  last  question,  those  advisers 
hftvo  advised  us  that  the  captain  of  the  Khedive  might  be,  as  a 
Houuuxu,  fairly  excused  for  that  hesitation  of  a  minute,  and  if  so 
wo  an^  of  opinion  that,  although  he  broke  the  rule,  and  although 
ho  did  not  do  that  which  was  the  best  thing  to  do,  yet  in  respect 
of  that  aliort  hesitation  to  do  the  best  thing,  he  is  not  to  be  found 
i»\»iUY  of  a  want  of  ordinary  care  and  skill  and  nerve  under  the 
dirtlvnUt  oinnimstances  in  which  he  was  placed."     It  appears  to 
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me,  from  reading  that  passage,  that  the  learned  Judge  has  some- 
what extended  the  exceptions  from  the  liability  to  be  deemed  in 
default  He  adds  to  those  exceptions  which  are  specified  this 
other  exception :  unless  the  captain  can  prove  to  the  satisfaction 
of  the  Judges  who  have  to  determine  the  case  that  he  acted  as  a 
resolute  seaman  with  good  nerve,  and  so  on.  Now  I  apprehend, 
my  Lords,  that  really  the  concluding  observations  which  were 
made  by  my  noble  and  learned  friend  who  last  preceded  me  (Lord 
Watson),  citing  the  case  of  The  ffibemia,  2  Asp.  Mar.  Law  Cas. 
454,  and  the  case  of  The  Fanny  M.  Carvill,  2  Asp.  Mar.  Law  Cas. 
478,  L.  R  4  A.  &  K  422,  on  appeal,  2  Asp.  Mar.  Law  Cas.  565, 
dispose  exactly  of  this  view,  which  appears  to  have  been  taken  by 
the  learned  Lord  Justice.  If  you  can  show  that  you  could  not 
adhere  to  the  rule  without  producing  danger,  that  is  one  of  the 
specified  exceptions.  If  you  can  show  that  there  was  an  absolute 
necessity  for  doing  what  you  did  or  what  you  omitted  to  do,  then 
again  you  are  exempted.  And  it  is  thus  left  open  to  you  to  show 
that  you  did  not  contribute  to  the  mischief. 

*  Perhaps  it  is  not  astonishing  that  some  little  degree  of  [*  909] 
confusion  should  arise  from  the  numerous  dealings  with 
these  Acts  of  Parliament  and  the  various  changes  in  their  word- 
ing. But  in  a  case  of  immediate  danger,  where  a  collision  ap- 
pears to  be  inevitable  and  all  depends  upon  the  course  of  action 
immediately  pursued,  nothing  can  be  more  important  than  that 
those  who  have  charge  of  the  navigation  of  a  vessel  should  know 
that  if  they  depart  from  the  rule  which  is  laid  down  with  suflB- 
cient  distinctness,  they  must  prove  not  only  to  their  own  satis- 
faction, but  also  to  the  satisfaction  of  the  Court  which  has  to 
decide  the  question,  that  v/hat  was  done  was  necessary  for  the 
purpose  of  avoiding  immediate  danger.  Now,  one  remark  occurs 
here,  which  is  this,  that  these  rules  must  be  looked  at  very  much 
from  this  point  of  view ;  they  are  general  rules  to  be  adopted  by 
all  persons  having  charge  of  the  navigation  of  vessels  with  the 
exceptions  which  have  been  pointed  out.  This  rule  is  not  laid 
down  merely  for  the  sake  of  the  vessel  commanded  by  the  man 
who  breaks  it,  but  for  the  sake  of  the  vessel  commanded  by  the 
man  approaching  at  a  distance  and  who  has  no  right  or  reason  to 
suppose  that  he  will  break  it.  If  the  rule  is  observed,  every  per- 
son will  know  precisely  what  he  is  to  do,  and  will  say,  I  will 
carry  out  my  directions  entirely  with  that  knowledge  which  I 
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possess.  On  the  other  hand,  if  the  Court  allows  these  rules 
lightly  to  be  departed  from,  the  result  will  be  the  very  evil  which 
the  Act  was  intended  to  prevent.  As  I  have  just  said,  these  are 
general  rules,  laid  down  to  govern  any  person  who  has  chaige  of  a 
vessel,  both  for  the  sake  of  the  safety  of  his  own  vessel  and  for 
the  sake  of  the  safety  of  the  vessels  approaching  him.  A  strong 
instance  of  the  importance  of  observing  them  occurs  in  this  very 
case.  If  the  rule  had  been  acted  upon,  from  the  steady  course 
which  the  two  vessels  were  holding,  it  would  in  all  probability 
have  led  to  a  successful  issue,  but  the  disregard  of  the  rule  with 
reference  to  the  porting  of  the  helm  caused  the  one  vessel  to  steer 
on  to  the  other,  and  that  very  danger  was  produced  which  the 
rule  was  intended  to  prevent. 

Therefore,  my  Lords,  I  think  that  the  regulations  having  been 
departed  from  by  the  Khedive,  that  vessel  must  be  deemed  to  be 
in  fault,  unless  the  master  produces  a  statutory  exculpation  and 
proves  it  to  the  satisfaction  of  the  Court  That  does  not 
[*  910]  appear  *  to  have  been  done  in  this  instance.  It  follows 
that  the  course  we  must  take  will  be  to  restore  the  judg- 
ment of  the  Court  of  Admiralty  and  to  reverse  that  portion  of  the 
decree  of  the  Court  of  Appeal  which  exempts  the  Khedive  from 
liability.  The  motion  which  I  should  suggest  to  your  Lordships, 
if  you  see  fit  to  accede  to  it,  would  be,  that  the  decree  of  the  Lords 
Justices  be  reversed  so  far  as  it  exempted  the  Khedive  from  lia- 
bility and  so  far  as  it  relates  to  paying  the  costs  of  the  proceed- 
ings below;  and  that  the  order  of  the  Court  of  Admiralty  be 
restored. 

[After  consulting  with  Lord  Blackburn  his  Lordship  added :—] 
My  Lords,  the  motion  I  have  to  make  is  this:  To  reverse  the 
order  of  the  Court  of  Appeal  so  far  as  it  alters  or  varies  the  decree 
of  the  Court  of  Admiralty ;  to  restore  the  judgment  of  the  Court 
of  Admiralty,  and  to  give  the  costs  of  the  appeal  in  this  House  to 
the  successful  party,  the  Appellants. 

Decree  of  the  Court  below  complained  of  reversed  so  far  as  ii 
varies  the  decree  of  the  Court  of  Admiralty,  and  the  judg- 
ment of  the  Court  of  Admiralty  restored :  the  Appellants 
to  have  their  costs  of  the  appeal  to  this  House. 
Lords'  Journals,  23rd  July,  1880. 
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ENGLISH  NOTES. 

The  above  case  affords  a  strong  illustration  of  the  strictness  required 
in  following  the  Eegulations.  The  particular  regulations  under  which 
the  case  was  decided  differ  considerably  from  those  now  in  force.  In- 
stead of  Art.  16  (p.  576,  ante)  which  was  the  rule  in  force  at  the  time  of 
the  collision  in  question,  the  new  rule  (1897)  is :  Art.  23.  "  Every 
steam  vessel  which  is  directed  hy  these  rules  to  keep  out  of  the  way  of 
another  vessel  shall,  on  approaching  her,  if  necessary,  slacken  her  speed, 
or  stop  and  reverse.'* 

The  line  which  distinguishes  the  strict  duty  of  obeying  the  rules, 
and  of  departing  from  them  on  emergency  is  sometimes  very  fine.  The 
rule  of  1897  providing  for  the  latter  course  is  as  follows:  Art.  27. 
''In  obeying  and  construing  these  rules,  due  regard  shall  be  had  to  all 
dangers  of  navigation  and  collision,  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  rules  necessary  in  order 
to  avert  immediate  danger." 

In  The  Benares  (C.  A.  1883),  9  P.  D.  16,  63  L.  J.  P.  2,  49  L.  T. 
702,  32  W.  "R.  268,  the  colliding  steamship  Gerarda  was  held  not  to 
blame  for  having,  as  the  only  chance  of  avoiding  a  collision,  disregarded 
the  general  rule  by  continuing  at  full  steam  ahead  and  starboarding. 
The  facts  were  that  those  on  board  the  S.  S.  Gerarda^  then  at  a  speed 
of  about  7  knots,  saw  a  green  light,  which  they  estimated  to  be  about 
three-fourths  of  a  mile  distant,  and  bearing  about  a  point  on  the  port  bow. 
The  helm  of  the  Gerarda  was  thereupon  starboarded,  with  the  intention 
that  the  vessels  should  pass  green  to  green.  Shortly  afterwards  the 
other  vessel,  which  proved  to  be  the  ship  Benares,  was  itself  seen  ap- 
proaching at  a  short  distance,  her  port  side  being  open  without  a  red 
light.  The  helm  of  the  Gerarda  was  then,  in  the  hope  of  avoiding  a 
collision,  put  hard  a  starboard  and  her  engines  kept  at  full  speed  ahead. 
But  the  Benares  struck  the  Gerarda  on  the  starboard  side.  There  was, 
of  course,  no  doubt  that  the  Benares  was  to  blame.  For  the  Benares 
it  was  argued  that  the  Gerarda  was  also  to  blame;  for  according  to 
rule  18  (of  the  rules  1880)  the  steamer  ought  to  have  stopped  and  re- 
versed. And  the  Court  agreed  on  the  authority  of  The  Khedive 
that  that  rule  must  have  been  strictly  followed,  unless  the  necessity 
was  shown  for  taking  a  different  course.  But  the  Court  with  the  aid 
of  the  nautical  assessors  thought  it  proved,  that  at  the  moment  when 
the  Benares  disclosed  the  fact  that  she  was  unfurnished  with  a  red 
light,  and  thus  informed  the  Gerarda  of  the  true  position,  it  had 
become  too  late  for  the  Benares  to  avoid  a  collision  by  stopping  and 
reversing ;  and  that  her  only  chance  of  escape  was  to  continue  as  she 
did  at  full  steam  ahead  and  put  the  helm  hard  a-starboard. 
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Where  it  is  the  primary  duty  of  a  ship,  under  the  rules  to  keep 
her  course,  it  is  only  under  very  exceptional  circumstances  that  it 
can  become  her  duty  to  manoBuvre  to  get  out  of  the  way  of  the  other 
vessel.  For  although  a  ship  is  not  justified  in  blindly  persisting  in 
a  course  if  it  has  become  manifest  that  disaster  must  result  from  it,  the 
navigator  cannot  be  blamed  if  he  acts,  up  to  the  last  possible  moment, 
on  the  assumption  that  the  other  ship  will  do  what  is  right.  This 
proposition  is  illustrated  by  the  case  of  The  Tasmania  (H.  L.  1890), 
15  App.  Cas.  223. 

Still  more  strongly  does  the  obligation  apply  to  a  sailing  ship,  where  a 
steamship  appears  to  be  neglecting  to  get  out  of  her  way.  For  it  is 
generally  possible  for  a  steamship  at  the  last  moment  to  get  out  of  the 
way ;  and  any  manoeuvre  on  the  part  of  the  sailing  ship  would  be  liable 
to  increase  the  risk  of  collision.     The  Highgate  (1890),  62  L.  T.  841. 

The  ''  necessity  "  which  may  be  an  excuse  under  the  provision  of  the 
Merchant  Shipping  Acts  [see  sect.  17  of  the  Merchant  Shipping  Act, 
1873,  and  now  sect.  419  (4)  of  the  Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60)],  for  non-compliance  with  the  regulations  is  illustrated 
by  the  case  of  The  Tirzah  (1878),  4  P.  D.  33,  48  L.  J.  P.  D.  &  A.  15, 39 
L.  T.  547,  27  W.  R.  584.  The  Tirzah  was  a  brig  of  239  tons.  When 
beating  to  windward  on  the  starboard  tack  at  night,  she  encountered 
such  rough  weather  as  to  render  it  justifiable  in  the  opinion  of  the 
Court  that  her  side  lights  should  be  removed  from  the  place  where  they 
were  usually  carried  in  the  fore  part  of  the  vessel  to  the  after  part. 
The  lights  were  removed  to  the  after  part  accordingly;  but  were  placed 
in  such  a  position  that  they  were  obscured  to  the  extent  of  a  point 
or  two.  It  was  held  that  the  necessity  for  their  being  so  obscured 
was  not  proved,  and  that  the  vessel  was  not  excused  under  sect.  17  of 
the  Merchant  Shipping  Act,  1873,  which  is  similar  in  effect  to  sect. 
419  (4)  of  the  Act  of  1894. 
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Ifo.  2.  — OWNERS  OF  "THE  FANNY  M.  CARVILL"  AND 

OWNERS  OF  "THE  PERU."    ("THE  FANNY  M. 

CARVILL.") 

(p.  c.  1875.) 

No.  3.  — THE  DUKE  OF  BUCCLEUCH. 
(c.  A.  1889.) 

RULE. 

In  a  question  of  liability  for  a  collision  at  sea,  where 
non-compliance  with  the  Regulations  is  proved,  the  pre- 
sumption of  liability  may  be  rebutted  by  proof  of  circum- 
stances showing  that  the  infringement  of  regulations  could 
not  possibly  have  contributed  to  the  collision  :  but  not  by 
proof  that  the  infringement  did  not  in  fact  contribute  to 
the  collision. 

Owners  of  the  <<  Fanny  H.  Carvill  *'  and  Owners  of  the  '<  Fern.*'     (The 

«*  Fanny  H.  Carvill.'')    On  Appeal  from  the  High  Court  of 

Admiralty.^ 

13  App.  Cas.  455n.-460n.  (s.  c.  2  Asp.  M.  C.  569;  44  L.  J.  Adm.   34 ;  32  L.  T.  646 

24  W.  R.  62). 

Merchant  Shipping  Aciy  1873  (38  &  37  VicL  c.  85),  s.  17.  —  Construction,  [455] 
—  Art.  Z  of  Regulations  for  Preventing  Collisions.  —  Infringement. 

By  the  true  constr action  of  the  Merchant  Shipping  Act,  1873,  8.  17,  a 
Bnlish  ship  cannot  be  pronounced  in  fault  merely  by  reason  of  its  non-observ- 
ance of  a  maritime  regulation.  A  presumption  of  culpability  in  case  of  col- 
lision thence  arises,  but  such  presumption  may  be  met  by  proof  that  the 
infringement  could  not  by  any  possibility  have  contributed  thereto. 

Where  a  ship  infringed  Art.  3  of  the  Sailing  Regulations  by  carrying  her 
side  lights  with  screens  shorter  than  the  length  prescribed  thereby,  but  it  was 
proved  that  such  breach  of  the  Regulation  could  not  possibly  have  contributed 
to  the  collision  :  — 

Held,  that  the  ship  could  not  be  deemed  to  be  in  fault. 

Appeal  from  a  decree  of  the  High  Court  of  Admiralty. 
Butt,  Q.  C,  and  Webster,  for  the  appellants. 

*  Present: — Sir  Jambs  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montagitb  EL 
Smith,  Sir  Robbbt  P.  Collxbb,  Sir  Hbmby  S.  Kbatino. 
VOL.  XXIII.  —  39 
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Milward,  Q.  C,  and  Clarkson,  for  the  respondents. 
The  judgment  of  their  Lordships  was  delivered  by 

Sir  James  W.  Colvile:  — 

This  is  a  case  of  collision  between  the  American  barque  the 
Fanny  M.  Carvill,  and  the  Swedish  barque  Peru,  The  undisputed 
facts  of  the  case  are  that  the  collision  took  place  about  half-past 
nine  of  the  evening  of  the  18th  of  November,  1874,  some  fourteen 
or  fifteen  miles  off  Beachy  Head ;  that  both  vessels  were  beating 
down  channel  close  hauled  against  a  westerly  wind,  and  were 
crossing  so  as  to  involve  risk  of  collision ;  that  the  Fanny  M. 
Carvill  was  on  the  port,  and  the  Peru  on  the  starboard  tack,  and 
accordingly  that  it  was  the  duty  of  the  former  to  get  out  of  the 
way  of  the  latter,  and  the  duty  of  the  latter  to  keep  her  course. 
Of  the  case  made  by  the  appellants  in  order  to  excuse 
[456  71.]  the  failure  of  the  Fanny  M.  Carvill  to  keep  out  of  the  way 
of  the  Peru,  and  to  cast  the  responsibility  of  having  caused 
the  collision  wholly  or  partially  on  the  latter,  the  material  allegations 
are  that  those  on  board  the  Peru  improperly  neglected  to  keep 
their  course,  and  that  the  lights  of  the  Peru  were  improperly  fixed 
and  screened. 

The  principal  witness  in  support  of  this  defence  was  Martin 
Scheringer,  the  mate  of  the  Fanny  M,  Carvill,  and  the  officer  of  the 
watch  at  the  time  of  the  collision.  His  testimony  is,  that  when 
the  Peru  was  first  sighted  he  saw  her  red  light ;  that  he  knew  she 
must  be  beating  down  channel,  close-hauled  on  the  starboard  tack, 
and  that  it  was  his  duty  to  keep  out  of  her  way ;  but  that  before 
he  took,  or  could  take,  any  means  towards  that  end,  she  opened 
her  green  light,  and  continued  to  show  both  her  lights  for  ten 
minutes  ;  that,  inferring  from  this  that  she  was  bearing  away,  he 
kept  his  own  course,  after  showing  a  flash  light  in  order  to  make 
the  other  vessel  give  him  a  free  berth ;  but  that  she,  after  having 
apparently  kept  away  at  least  two  points,  ultimately  luffed  four 
points,  with  her  sails  aback  and  shivering,  shutting  out  by  the  last 
manoeuvre  the  green  light ;  and  this  caused  the  collision. 

Their  Lordships  must  remark  on  this  evidence  that  it  is  incon- 
sistent with  any  theory  except  an  actual  deviation  from  her  course 
on  the  part  of  the  Peru.  If,  as  is  now  suggested,  the  improper 
length  of  the  screen  would  account  for  the  fact  that  the  green  light 
was  seen  by  those  on  board  the  Fanny  M.  Carvill,  although  the 
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Penc  may  have  kept  her  course,  it  would  not  account  for  what  the 
mate  has  sworn  touching  her  luffing  and  the  appearances  of  her 
sails.  It  is  therefore  material  to  come  to  a  clear  conclusion  upon 
the  question  whether  the  Peru  did,  in  fact,  keep  her  course.  That 
she  did  so  their  Lordships  have  no  doubt.  The  learned  Judge  of 
the  Court  of  Admiralty,  upon  the  conflicting  evidence  before  him, 
has  found  in  terms:  "That  the  Peru,  a  starboard-tacked  vessel, 
continued  on  her  course  without  alteration  up  to  the  time  of  the 
collision ;  that  it  is  untrue,  as  stated  by  the  witnesses  on  the  part 
of  the  Fanny  if.  Carvill,  that  the  Peru  ever  came  right  up  into 
the  wind  two  and  a-half  points  with  her  sails  flat  aback." 

There  is  nothing  in  the  case  to  induce  their  Lordships  to  doubt 
the  correctness  of  this  finding,  which  is  materially  confirmed  by  the 
fact  that,  in  the  first  instance,  the  master  of  the  Fanny  M,  Carvill 
had  so  little  faith  in  the  account  given  by  his  own  officer,  that  he 
openly  threw  the  blame  of  the  collision  upon  him,  and  would, 
under  legal  advice,  have  admitted  his  liability,  had  it  not  been 
ascertained  that  the  screens  of  the  Peru's  lights  were  of  less  than 
the  prescribed  length.  And  accordingly,  the  learned  counsel  who 
argued  the  appeal  have  faintly,  if  at  all,  contended  that  the  Peru 
did,  in  fact,  alter  her  course,  and  have  chiefly  directed  their  argu- 
ments to  show  that  the  green  light  was,  by  means  of  the  defect  in 
the  screen,  visible  to  those  on  board  the  Fanny  M.  Carvill,  was,  in 
fact,  seen  by  them;  and,  therefore,  naturally  gave  rise  to  the 
inference  that  the  Peru  was  bearing  away. 

To  this  defence,  as  to  that  founded  on  an  actual  devi-  [457  n.] 
ation  by  the  Peru  from  her  course,  it  is  essential  to  establish 
that  the  green  light  was,  in  fact,  seen  by  those  on  board  the  Fanny 
M.  Carvill  across  the  bows  of  the  Peru,  Upon  this  point  there  is 
the  direct  evidence  of  the  mate  and  lookout  man,  who,  having  been 
disbelieved  upon  other  points,  cannot  be  treated  as  trustworthy 
witnesses.  Their  evidence  on  this  point,  however,  is  in  some 
degree  corroborated  by  that  of  the  captain,  the  surveyors  for  the 
Board  of  Trade,  and  the  other  witnesses  who  were  called  to  prove 
that  the  green  light  might  be  seen  across  the  bows  of  the  Peru, 
On  the  other  hand,  there  was  a  considerable  body  of  testimony  to 
the  contrary,  and  the  learned  Judge  of  the  Admiralty,  upon  this 
conflict  of  evidence,  has  found  as  a  fact  that  the  green  light  of  the 
Peru  was  not  seen  across  the  bow  of  the  Peru  by  those  on  board 
the  Fanny  M,  Carvill,  and,  therefore,  could  not  have  contributed 
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to  the  collision.  Their  Lordships  are  so  far  from  dissenting  from 
this  finding,  that  they  are  prepared  to  go  beyond  what  is  directly 
expressed  by  it,  and  to  hold,  upon  the  evidence  before  them,  and 
for  the  reasons  next  to  be  stated,  that  in  the  circumstances  in 
which  these  vessels  were  placed,  the  green  light  of  the  Peru  could 
not  by  any  possibility  have  been  seen  by  those  on  board  the  Fanny 
M,  CarvilL 

The  vessels,  though  on  opposite  tacks,  were  both  close-hauled, 
and  may  be  assumed  to  have  been  sailing  within  six  points  of  the 
wind,  whether  the  direction  of  that  was  west,  or  two  points  to  the 
north  of  west.  This  being  so,  their  Lordships  are  of  opinion  that 
each  must  first  have  seen  the  other  as  stated  by  those  on  board  the 
PcrUy  about  two  points  on  her  own  lee  bow.  For  if  the  bearing  of 
the  Pent,^  when  first  sighted  by  the  Fanny  M,  Carvill,  was  four,  or 
even  three  points  on  the  lee  bow  of  the  latter,  as  stated  by  her 
mate,  it  is  difficult  to  see  how  the  two  vessels,  sailing  as  they  were 
sailing,  and  each  keeping  her  course,  could  ever  have  come  in  col- 
lision. Now  their  Lordships  are  satisfied  that  the  green  light  of 
the  Peru  could  not  have  been  visible  two  points  over  her  port  bowi 
if  the  screen  projected,  as  it  is  proved  to  have  projected,  consider- 
ably more  than  one  foot  from  the  position  of  the  light  in  a  direc- 
tion parallel  to  the  keel.  For  these  reasons,  as  well  as  upon  the 
direct  evidence  in  the  cause,  they  have  come  to  the  conclusion,  in 
which  they  are  confirmed  by  their  assessors,  that  the  green  light  of 
the  Peru  not  only  was  not,  but  could  not  by  possibility  have  been 
seen  by  those  on  board  the  other  vessel ;  and,  accordingly,  that  the 
defect  in  her  screens  neither  did,  nor  could  have  contributed  to  the 
collision.  This  conclusion  was  probably  intended  to  be  implied, 
though  it  is  not  in  terms  expressed,  in  the  finding  of  the  Court  of 
Admiralty.  These  being  the  facts  of  the  case,  it  follows  that  the 
Fanny  M.  Carvill,  which  failed  to  keep  out  of  the  way  of  the  PerUf 
nuist  be  pronounced  solely  to  blame  for  the  collision ;  unless  by 
force  of  the  17th  section  of  the  Merchant  Shipping  Act,  1873  (36 

&  37  Vict  c.  85),  as  construed  in  the  recent  case  of  The 
[458  /I.]  Hibemia,  2  Asp.  Mar.  Cas.  454,  the  Peru  is  to  be  deemed 

to  he  also  in  fault ;  although  the  particular  infringement 
of  I  ho  sailing  rules  imputed  to  her  neither  did,  nor  could  by  possi- 
Mlitv  have  contributed  to  the  accident. 

Thn  words  of  the  statute  are  "  If,  in  any  case  of  collision,  it  is 
pri'vt'd  to  the  Court  before  which  the  case  is  tried,  that  any  of  the 
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regulations  for  preventing  collisions  contained  in,  or  made  under, 
the  Merchant  Shipping  Acts,  1854,  to  1873,  have  been  infringed, 
the  ship  by  which  such  regulation  has  been  infringed  shall  be 
deemed  to  be  in  fault,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  a  departure  from  the 
regulations  necessary." 

The  alleged  infringement  is  of  that  part  of  Art.  3  of  the  Sailing 
Rules  which  prescribes  that  "  the  green  and  red  side  lights  shall  be 
fitted  with  inboard  screens,  projecting  at  least  three  feet  forward 
from  the  light,  so  as  to  prevent  these  lights  from  being  seen  across 
the  bow."  The  screen  of  the  Peru  is  shown  to  have  been  nearly  a 
foot  (about  eleven  inches)  short  of  the  prescribed  length.  It  must 
be  assumed  that  those  under  whose  advice  the  rule  was  framed 
considered  that  a  length  of  three  feet  was  necessary  in  order  to 
prevent  the  light  from  being  seen,  under  any  circumstances  what- 
ever, across  the  bow.  And  there  is  evidence  in  the  cause,  inde- 
pendent of  that  of  the  discredited  witnesses,  to  show  that,  under 
some  circumstances,  the  green  light  might  be  perceptible  across  the 
bow.  Their  Lordships,  therefore,  notwithstanding  their  conviction 
that  the  green  light  could  not  have  been  seen  more  than  a  very  few 
degrees  (if  at  all)  across  the  bow  of  the  Peru,  will  assume  that 
there  was  an  infringement  of  the  regulation  within  the  meaning  of 
the  statute.  And  it  has  certainly  not  been  shown  that  the  circum- 
stances of  the  case  made  a  departure  from  the  regulation  necessary. 

In  construing  the  clause  in  question,  ib  is  to  be  observed  that  the 
Act  of  1878  did  not  repeal,  nor  was  it  a  substitute  for,  the  Mer- 
chant Shipping  Acts  of  1854  and  1862.  On  the  contrary,  its  2nd 
section  declares  that  it  is  to  be  construed  as  one  with  them.  Now, 
the  298th  section  of  the  Act  of  1854,  and  the  29th  section  of  the 
Act  of  1862,  provides  each  that  in  certain  cases  of  infringement  of 
the  sailing  regulations  those  guilty  of  the  infringement  shall  incur 
certain  consequences.  But  each  contains  the  qualification  that  the 
collision  shall  appear  to  the  Court  to  have  been  occasioned  by  the 
non-observance  of  the  regulation  infringed.  When,  therefore,  in 
the  17th  section  of  the  Act  of  1873  the  Legislature  omitted  this 
qualification,  it  must  be  presumed  to  have  done  so  designedly,  and, 
at  all  events,  to  have  intended  that  it  should  no  longer  be  incum- 
bent on  the  opposite  party  to  prove  that  the  non-observance  of  the 
regulations  in  fact  contributed  to  the  collision.  Nor  does  it  appear 
to  their  Lordships  that  the  17th  section  of  the  Act  of  1873  can  be 
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taken  merely  to  shift  the  burden  of  proof  by  raising  a  presumption 
of  culpability,  to  be  rebutted  by  proof  that  the  non-observance  of 
the  rule  did  not  in  fact  contribute  to  the  collision,  because  the 
preceding  (the  16th)  section  clearly  shows  that  where  the 
[459  n.]  Legislature  intended  only  to  raise  a  presumption  capable 
of  being  rebutted  by  such  proof  it  used  apt  words  to  ex- 
press that  intention. 

Their  Lordships  therefore  conceive  that,  whatever  be  the  true  con- 
struction of  the  enactment  in  question  that  which  would  take  the 
case  out  of  its  operation  by  mere  proof  that  the  infringement  of 
the  regulation  did  not,  in  point  of  fact,  contribute  to  the  collision, 
is  inadmissible.  They  conceive  that  the  Legislature  intended  at 
least  to  obviate  the  necessity  for  the  determination  of  this  question 
of  fact  (often  a  very  nice  one)  upon  conflicting  evidence. 

There  remain,  however,  two  other  possible  constructions.  The 
first  is  that,  on  proof  of  an  infringement  of  any  of  the  regulations 
for  preventing  collisions,  there  arises,  subject  only  to  the  quaU- 
fication  contained  in  the  final  clause  of  the  section,  an  absolute 
presumption  of  culpability  against  the  vessel  guilty  of  such  in- 
fringement, to  which  the  Court  is  bound  to  give  effect,  whatever 
the  nature  of  the  infringement  may  be.  The  other  is  that  the  in- 
fringement must  be  one  having  some  possible  connection  with  the 
collision ;  or,  in  other  words,  that  the  presumption  of  culpability 
may  be  met  by  proof  that  the  infringement  could  not  by  any 
possibility  have  contributed  to  the  collision. 

The  former  of  these  constructions,  though  possibly  the  more  con- 
sistent with  the  literal  meaning  of  the  words  of  the  section,  seems 
to  their  Lordships  to  be  the  less  reasonable  of  the  two.  It  not 
only  leads  to  the  extravagant  consequences  pointed  out  by  the 
learned  Judge  of  the  Admiralty  Court;  it  implies  an  intention 
which,  without  the  plainest  language,  can  hardly  be  imputed  to 
the  Legislature.  For  it  is  one  thing  to  say  that  when  the  circum- 
stances show  that  the  infringement  of  the  regulations  might  have 
contributed  to  the  collision,  the  Court  shall  conclusively  infer  that 
it  did  so.  It  is  another,  and  very  different  thing  to  say  that  the 
(vourt  shall  draw  the  same  inference,  when  the  circumstances  show 
that  the  infringement,  from  its  nature,  could  not  possibly  have 
contributed  to  the  collision.  In  the  latter  case  the  Legislature 
would  entirely  alter  the  nature  of  the  shipowner's  liability.  As 
thiJ  law  stood,  he  was  civilly  liable  in  damages  for  the  conse- 
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quences  of  his  act  or  omission.  The  new  law,  so  far  as  it  enacts 
that  the  consequences  which  might  have  flowed  from  that  act  or 
omission,  shall  be  presumed  to  have  flowed  from  it,  does  not  affect 
the  nature  of  that  civil  liability.  But  on  the  supposed  construc- 
tion it  would  virtually  substitute  for  a  civil  liability  which  the 
shipowner  could  not  have  incurred,  a  penalty  for  the  infringement 
of  the  regulations  irrespective  of  the  nature  or  possible  consequences 
of  that  infringement ;  a  penalty,  moreover,  of  uncertain  application 
since  it  is  dependent  on  a  collision,  and  varying  in  severity  with 
the  injury  done  by  the  collision.  It  would,  in  effect,  make  the 
vessel  guilty  of  the  infringement,  a  sort  of  outlaw  of  the  seas,  by 
depriving  her  of  the  right  to  recover,  under  any  circumstances, 
more  than  half  the  damages  to  which,  by  the  general  law  mari- 
time, she  might  become  entitled.  Again,  it  can  hardly  be 
denied,  though  the  words  perhaps  admit  of  such  a  con-  [460  n.] 
tention,  that  the  infringement  proved  must  be  one  exist- 
ing at  the  time  of  the  collision.  And  if  this  be  so,  it  seems  but 
reasonable  to  infer  that  it  must  also  be  one  that  has  some  possible 
connection  with  the  accident.  Their  Lordships  are  of  opinion  that 
the  second  construction,  which  is  not  absolutely  inconsistent  with 
the  phraseology  of  the  enactment,  and  is  by  far  the  more  reason- 
able of  the  two,  ought  to  be  adopted.  It  gives  eflfect  to  the  statute 
by  excluding  proof  that  infringement,  which  might  have  con- 
tributed to  a  collision,  did  not  in  fact  do  so ;  and  by  throwing  on 
the  party  guilty  of  the  infringement  the  burden  of  showing  that 
it  could  not  possibly  have  done  so. 

Applying  this  construction  of  the  statute  to  the  facts  found, 
their  Lordships  are  of  opinion  that  if,  in  this  case,  both  vessels  had 
been  British  ships,  the  Peru  could  not  have  been  pronounced  in 
fault.  This  conclusion  renders  it  unnecessary  to  consider  whether 
this  particular  clause  in  the  statute  is  applicable  to  foreign  vessels, 
—  whether,  in  other  words,  it  falls  within  the  principle  enforced 
in  The  Amalia  (Brown  &  Lush.  p.  150)  or  that  enforced  in  TJie 
Saxonia  (1  Lush.  p.  410.) 

That  this  question,  which  is  not  free  from  difficulty,  will  have  to 
be  determined,  at  no  distant  date,  is  highly  probable.  But  their 
Lordships  abstain  the  more  willingly  from  considering  it  at 
present,  because  it  was  not  very  fully  argued  before  them. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  afiSrm  the 
judgment  of  the  Court  of  Admiralty,  and  to  dismiss  this  appeal 
with  costs. 
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The  Eastern  Steamship  Company  v.  Smith  and  others.    (The  '<  Duke 

of  Bucclenoh.'*) 

15  P.  D.  86-97 ;  1891  A.  C.  810-316  (a.  o.  65  L.  T.  422;  7  Asp.  M.  C.  68). 

[86]  Ship.  —  CoUisum,  —  Lights.  —  Infringement  of  Regulations  for  Prectnting 
Collisions  at  Sea,  —  Presumption  of  Blame. 

In  an  action  of  collision  there  was  evidence  that  the  lights  carried  by  one 
ol  the  vessels  were  so  fixed  as  to  be  partially  obscured,  and  that  there  was 
therefore  an  infringement  of  Art.  6  of  the  Regulations :  — 

Eddy  by  Butt,  J.,  that,  under  the  Merchant  Shipping  Act  1873,  s.  17,  the 
vessel  whose  lights  were  thus  obscured  must  be  held  to  have  been  in  fault, 
without  any  inquiry  as  to  whether  such  obscuration  cduld  possibly  have  been  a 
cause  of  the  collision :  — 

Helii^  by  the  Court  of  Appeal,  reversing  the  decision  of  Butt,  J.,  that,  in 
the  circumstances,  it  was  the  duty  of  the  Court  to  inquire  into  the  facts  in 
order  to  ascertain  whether  the  infiingement  of  the  Regulations  could  poesibly 
have  contributed  to  the  collision,  and  that,  inasmuch  as  it  appeared  from  in- 
quiry into  the  relative  positions  of  the  two  vessels,  that  the  obscuration  of  the 
lights  could  not  possibly  have  caused  the  accident,  the  vessel  carrying  such 
lights  was  not  to  blame. 

On  appeal  to  the  House  of  Lords,  all  the  Lords  present  were  of  opinion, 
approving  the  doctrine  laid  down  in  The  Fanny  M.  CarvtU^  that  the  pre- 
sumption of  culpability  may  be  met  by  proof  that  the  infringement  could 
not  by  any  possibility  have  contributed  to  the  collision  ;  and  the  burden  of 
showing  this  lies  on  the  party  guilty  of  the  infringement :  proof  that  the 
iufriDgemeut  did  not  in  fact  contribute  to  the  collision  being  excluded. 

But  the  Lonis  being  equally  divided  as  to  the  application  of  the  principle 
to  the  facts  proved,  the  decision  of  the  Court  of  Appeal  was  affirmed. 

Apical  from  a  judgment  of  Butt,  J.,  whereby  he  held  the  Van- 
dalia,  and  the  Duke  of  Buccleuch  to  be  both  to  blame  for  a  colli- 
sion between  these  two  vessels,  which  took  place  about  1  A.M., 
[*  87 J  *  on  March  7, 1889,  in  the  English  Channel.  The  Dukt  of 
Ihiccleuch  was  a  steamer,  and  was  lost,  with  all  hands,  in  the 
ivUi^iou,  The  Vandalia  was  a  full-rigged  sailing  ship  of  1422  tons 
iv^iriston  The  owners  of  both  vessels  appealed  from  the  judgment 
v^f  lU'  IX  J. ;  but  the  appeal  of  the  owners  of  the  Duke  of  Buccleuch 
•-  tho  dofoudants  in  the  action  —  was  not  proceeded  with.  At  the 
ho^unu^:.  tho  sole  question  was,  whether  the  Vandalia  was  to  blame 
uuvlor  sivt.  17  *  of  the  Merchant  Shipping  Act,  1873  (36  &  37  Vict 

I  S<v«.  IT:  **lfjn  any  caseof  coUision,    for  preventing  collision  contained  in  or 

il  »%  w\^x\sl  K^  th<»  Court  before  which  the    made  under  the  Merchant  Shipping  Acts, 

%  ^  uunI  <^At  any  of  the  regulations    1854  to  1873,  have  been  infringed,  the  ship 
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c.  85),  for  an  infringement  of  Art.  6  ^  of  the  Eegulations  for  Pre- 
venting of  Collisions  at  Sea. 

The  following  are  the  material  parts  of  the  judgment  of 

Butt,  J.  —  On  the  early  morning  of  March  7  last,  the  Vandalia,  a 
ship  of  1422  tons  register,  was  in  the  neighbourhood  of  the  Owers 
lightship,  on  a  voyage  from  New  York  to  London,  laden  with 
petroleum.  The  wind  was  strong  from  the  S.S.E.  to  S.  and  by  E., 
and  she  was  sailing  close  hauled  on  the  starboard  tack,  heading 
about  E.  I  S.  magnetic,  and  making  about  seven  knots  an  hour. 

In  these  circumstances  she  was  run  into  by  a  steamer,  the  Duke 
of  Buccleuch. 

Now  there  was  evidence  which  satisfied  us  that  the  Vandal  ia 
was  sailing  at  the  time  in  question  in  a  general  way  as  described, 
and  that  she  had  good  regulation  lights  properly  burning;  but 
the  conflict  which  has  arisen  is  upon  the  question  of  whether 
those  regulation  lights  were  fixed  in  a  proper  position  or  no.  If 
they  were,  it  being  the  duty  of  the  steamer  to  keep  out  of  the 
*  way  and  the  steamer  not  having  done  so,  she  must  be  held  [*88] 
solely  to  blame.     If  they  were  not,  other  considerations  arise. 

Coming  now  to  this  case,  I  have  had  the  advantage  of  a  con- 
sultation with  the  Elder  Brethren  who  have  been  down  and 
inspected  this  ship.  They  tell  me  that,  with  the  yards  absolutely 
sharp  braced,  and  without  allowing  for  any  bellying  of  the  sails, 
the  line  of  the  light  would  show  outside  the  foresail,  but  that  the 
line  of  the  light  is  above  the  bottom  of  the  foresail.  That  is, 
the  horizontal  line  of  the  light.  They  have  no  doubt  that  if 
the  yards,  instead  of  being  sharp  braced,  were  checked,  or  still 
more  if  they  were  square,  the  line  of  the  light  parallel  with  the 
keel  of  the  vessel  would  be  considerably  inside  the  outer  edge  of 
the  sail,  and  it  would  also  be  above  the  bottom  of  the  sail.  In 
other  words,  it  would  be  seriously  obscured  from  forward. 

Now,  assuming  that  the  yards  were  absolutely  sharp  braced,  I 
am  advised  that,  apart  from  the  bellying  of  the  sail,  there  would 

by  which  such  regalation  has  heen   in-  nnder  way,  with  the  exception  of  the  white 

fringed  shall  be  deemed  to  be  in  fault,  light,  which  she  shaU  never  carry." 
unless  it  is  shown  to  the  satisfaction  of         By  Art.  3  (b)  and  3  (c)  the  side  lights 

the  Court  that  the  circumstances  of  the  are  "to  show  an  uniform  and  unbroken 

case  made  departure  from  the  regulation  light  over  an  arc  of  the  horizon  of  ten 

necessary."  points  of  the  compass,  so  fixed  as  to  throw 

1  Art.  6 :  "A  Railing  ship  nnder  way  the  light  from  right  ahead  to  two  points 

or  being  towed  shall  carry  the  same  liprhts  abaft  the  beam." 
as  are  provided  by  Art.  3  for  a  steamship 
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be  no  obscuration  of  the  lights  even  right  ahead,  but  that  it  is  im- 
possible to  say  with  a  little  bellying  of  the  sail  that  obscuration 
may  not  have  happened. 

Two  questions  arise.  First  of  all,  are  the  owners  of  the  Van- 
dalia  to  be  held  to  blame  for  this  collision  by  virtue  of  the  17th 
section  of  the  Merchant  Shipping  Act  of  1873  ? 

Now,  it  follows  from  what  I  have  stated,  that  this  ship  was 
sent  to  sea  with  her  lights  so  fixed  as  to  be  a  distinct  infringe- 
ment of  rule  6.  Whether  the  infringement  of  the  rule  operated 
at  the  time  in  question  is  another  matter ;  but  I  cannot  hesitate 
to  say,  upon  the  advice  I  have  received  and  upon  the  facts  proved, 
that  this  ship  was  sent  to  sea  with  her  side  lights  improperly 
placed,  and  I  hold  that  there  was  not  the  slightest  necessity  for 
the  lights  being  so  placed. 

How  am  I  to  apply  that  section  of  the  Act  of  Parliament  ?  It 
may  be  that  if  the  yards  were  absolutely  braced  sharp  up  at  the 
time  the  light  would  not  have  been  obscured  by  the  sail  from 
ahead ;  and  here  let  me  say  (I  had  forgotten  to  say  it  before)  the 
Elder  Brethren  satisfied  themselves  that  with  the  foresail  carried 
as  a  mainsail  that  sail  on  the  mainyard  would  cause  no  obstruc- 
tion.    It  is  the  foresail  proper  of  which  I  have  been  speaking  and 

with  which  I  have  been  dealing. 
[*  89]  *  Am  I  to  take  it  that  this  vessel  had  her  yards  absolutely 
sharp  braced  ?  I  do  not  think  I  can.  I  think  the  Act  of 
Parliament  is  passed  to  prevent  my  going  into  these  nice  questions  of 
fact,  and  I  think  that  the  cases  decided  upon  this  section  of  the  Act 
in  the  Privy  Council  and  elsewhere  have  really  gone  upon  that  view, 
and  that  being  so  I  must  hold  that  at  this  time  there  was  an  infringe- 
ment of  Article  6  of  the  Regulations  for  Preventing  Collisions  at 
Sea,  an  infringement  which  "  might  possibly "  (I  am  using  the 
words,  I  think,  which  were  used  in  the  Privy  Council  and  also  in 
the  Court  of  Appeal)  "  have  contributed  to  or  caused  this  collision." 

That  being  so,  I  must  hold  the  Vandalia  to  blame. 

It  is  a  totally  different  question  which  I  have  to  consider  now 
whether  the  violation  of  the  rule  did,  as  a  matter  of  fact,  cause  the 
collision.  I  think  it  clear  that  if  the  evidence  from  the  Vandalia 
is  to  be  accepted  as  accurate,  then  there  would  have  been  no  obscu- 
ration at  all  of  her  light  from  the  approaching  vessel,  the  Duke  of 
Buccleuch,  because  the  evidence  was  that  they  saw  the  DuJee  of 
Bucchuch  at  a  bearing  which  they  describe  as  a  point  to  a  point 
and  a  half  on  their  bow.    At  that  breadth  of  bearing  there  would 
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be  no  obscuration.  I  am  not  quite  certain  that  I  am  safe  in  taking 
that  bearing  —  I  doubt  whether  I  ought  to  take  it,  but  the  Elder 
Brethren  advise  me  of  this :  that,  even  from  right  ahead,  in  the 
then  state  of  the  weather  and  under  the  circumstances,  the  lights 
of  the  Vandalia  must  certainly  have  been  visible  under  the  foot 
of  the  sail  as  the  vessel  rose  and  fell  in  the  seaway ;  and  that 
therefore  a  vigilant  look-out  on  the  part  of  those  on  board  the 
Buke  of  Buccleuch  would  have  apprised  them  long  before  they 
came  into  dangerous  proximity  of  the  approach  of  this  vessel. 

I  therefore  hold  that  there  was  an  infringement  of  Art.  6,  for 
which  I  must,  under  sect.  17  of  the  Merchant  Shipping  Act,  hold  the 
Vandalia  to  blame.  On  the  other  hand,  I  hold  it  impossible  to 
acquit  those  on  board  the  Duke  of  Buccleuch  from  blame,  inasmuch 
as  upon  any  view  we  think  they  ought  to  —  at  intervals  at  all 
events  —  have  seen  the  side  lights  of  the   Vandalia. 

In  the  result,  I  must  pronounce  both  of  these  vessels  to  blame. 

After  argument  in  the  Court  of  Appeal. 

Lord  EsHER,  M.  R.  —  The  law  applicable  to  this  case  was  [90] 
laid  down  in  The  Fanny  M,  CarvUl,  13  App.  Cas.  455  w.  (p. 
609,  ante).  It  has  been  suggested  that  that  case  has  not,  as  to  the 
point  for  which  it  must  be  used  now,  been  approved  by  the  House 
of  Lords ;  but  I  think  it  has  been  approved  as  to  the  very  point 
under  discussion  in  the  House  of  Lords.  That  tribunal  has  ex- 
pressed approval  of  it  as  a  whole ;  but  whether  that  is  so  or  not,  I 
am  of  opinion  that  I  should,  even  without  the  authority  of  the 
House  of  Lords,  adopt  the  judgment  in  the  case  of  The  Fanny  M. 
Carvill.  I  think  that  the  decision  was  a  wholesome  one,  and  one 
which  such  Judges  as  those  who  decided  that  case  must  inevitably 
have  come  to.  They  could  not  construe  the  stringent  rule  literally, 
for  if  they  did,  it  led  to  manifest  absurdities.  If  they  did  not  con- 
strue it  literally,  I  think  their  rule  of  construction  was  correct ; 
they  say,  "  We  must  construe  it  as  nearly  as  possible  literally ;  we 
must  construe  it  as  strictly  as  it  will  bear,  so  as  not  to  lead  to  the 
absurdities  which  have  been  pointed  out ;  short  of  that  it  must  be 
construed  to  its  full  extent"  Then,  the  rule  laid  down  is  thus 
stated :  "  Their  Lordships  are  so  far  from  dissenting  from 
•  this  finding  that  they  are  prepared  to  give  efifect  to  what  [*  91] 
is  directly  expressed  by  it,  and  to  hold,  on  the  evidence  be- 
fore them  and  for  the  reasons  next  to  be  stated,  that  in  the  circum- 
stances in  which  these  vessels  were  placed,  the  green  light  of  the 
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Peru  could  not  by  any  possibility  have  been  seen  by  those  on 
board  the  Fanny  M.  CarvUL"  Now,  that  is  not  laying  down  the 
rule,  but  it  is  assuming  the  rule.  But  afterwards,  in  the  course  of 
the  case,  they  say :  "  They  conceive  that  the  Legislature  intended 
at  least  to  obviate  the  necessity  for  the  determination  of  this  ques- 
tion of  fact,  often  a  very  nice  one,  upon  conflicting  evidence."  And 
then  they  say  that  "  the  presumption  of  culpability  may  be  met  by 
proof  that  the  infringement  could  not  by  any  possibility  have  con- 
tributed to  the  collision."  They  lay  down  the  rule  at  the  end- 
**  It  gives  effect  to  the  statute  by  excluding  proof  that  an  infringe- 
ment that  might  have  contributed  to  a  collision  did  not  in  fact  do 
it,  and  by  throwing  on  the  party  guilty  of  the  infringement  the 
burden  of  showing  that  it  could  not  possibly  have  done  so."  I  take 
it  that  that  case,  therefore,  decides  this,  that  if  it  can  be  shown 
that  a  vessel  —  I  will  speak  only  of  lights  —  has  her  lights  not 
perfect  according  to  the  rule  —  if  you  can  show  that  there  is  a 
defect  in  the  lights,  that  vessel  must  be  held  to  blame  unless 
she  can  prove  that  the  defect  which  existed  in  her  lights 
could  not  by  any  possibility  have  contributed  to  the  colhsioD. 
The  whole  burden  of  proof  lies  upon  her;  but  the  Court 
must  try  the  question,  namely,  whether  the  defect,  which  is 
an  admitted  fact,  could  by  any  possibility  have  contributed  to 
the  collision.  That  may  sometimes  be  a  very  easy  point  to  decide, 
for  if  the  approaching  vessel  is  always  well  on  the  port  side  of  an- 
other ship,  and  the  defect  which  exists  in  her  lights  is  only  on  the 
starboard  side  —  in  the  green  light  —  it  does  not  take  a  moment's 
consideration  to  show  that  that  defect  in  the  green  light  could  not 
by  any  possibility  have  contributed  to  the  collision,  by  the  vessel 
always  approaching  on  the  port  side.  That  is  easy.  The  circum- 
stances in  The  Fanny  M,  Carvill  were  still  more  absurd.  That  is 
to  say,  if  you  construe  the  Act  of  Parliament  strictly,  it  would 
lead  to  this  absurdity,  that  if  a  ship  has  not  a  foghorn  on 
[*  92]  board  which  would  be  of  use  in  a  fog,  therefore,  *if  a  colli- 
sion takes  place  in  broad  sunlight  and  daylight,  the  absence 
of  the  foghorn  is  to  cause  the  Court  to  say  she  was  in  the  wrong 
in  respect  of  the  collision.  These  are  easy  cases  ;  but  let  us  take 
a  less  easy  case.  Suppose  that  the  defect  in  the  light  is  one  which 
will  obscure  the  full  force  of  the  light  to  a  vessel  approaching  end 
on,  or  nearly  end  on,  but  will  not  have  any  effect  in  obscuring  the 
light  in  the  slightest  degree  to  a  vessel  which  is  coming  on  the 
beam  of  the  other  vessel  towards  her.     If  that  is  made  out,  it  is  as 
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clear  as  the  other  two  cases  that  the  defect  in  the  light  which  is 
thus  assumed  could  not  by  any  possibility  affect  the  collision  which 
then  takes  place.  But  supposing  then  that  is  the  state  of  things 
alleged,  what  must  the  Court  find  ?  There  may  be  a  dispute  of 
evidence  as  to  whether  the  other  ship  is  coming  up  on  the  beam. 
If  at  the  end  of  the  case  the  evidence  leaves  the  Court  in  doubt 
whether  the  other  ship  was  coming  up  on  the  beam  or  not,  then 
the  vessel  which  has  its  lights  defective  has  failed  to  discharge  the 
burden  of  proof.  She  has  not  shown  that  the  defect  in  her  light 
could  not  by  any  possibility  have  affected  the  collision,  because  if 
there  is  any  doubt  whether  the  other  vessel  was  coming  towards 
her  nearly  stem  on,  then  there  is  still  a  doubt  whether  the  defect 
in  the  lights  may  not  have  affected  the  collision.  Therefore,  if  the 
evidence  leaves  it  in  doubt  as  to  the  position  of  the  ships,  the  bur- 
den of  proof  is  not  satisfied-  But  if  there  is  a  conflict  of  evidence, 
if  in  the  result  the  Court  comes  to  a  clear  conclusion,  and  the 
Court  is  satisfied  that  the  truth  is,  that  the  vessel  was  coming 
towards  the  other  on  the  beam,  and  that  the  defect  in  the  mode  of 
fixing  the  light  would  only  obscure  the  light  to  a  vessel  coming  one 
point  or  two  points  on  the  bow,  then  if  the  Court  is  satisfied  that 
the  vessel  was  approaching  in  that  way  the  burden  of  proof  is 
satisfied,  because  the  vessel  on  whom  the  burden  of  proof  lies  has 
then  proved  to  the  satisfaction  of  the  Court  beyond  reasonable 
doubt  that  the  defect  in  the  light  could  not  have  had  any  effect  at 
all  on  the  collision. 

If  there  is  a  dispute  as  to  the  way  in  which  she  is  approaching, 
and  the  evidence  of  the  way  in  which  she  is  approaching  on  the 
one  side  will  make  it  clear  that  the  defect  cannot  possibly  have 
any  effect  on  the  collision,  and  the  evidence  on  the  other 
will  *  show  that  it  can,  then  the  Court  must  try  the  ques-  [*  93] 
tion  of  how  the  ship  was  approaching.  If,  again,  the  Court 
is  in  any  doubt  at  all,  the  ship  which  has  her  lights  wrong  fails  in 
the  burden  of  proof.  But  again,  though  there  is  a  conflict  of  evi- 
dence, if  the  Court,  after  having  heard  the  whole,  comes  to  a  clear 
conclusion  that  they  were  so  approaching  that  the  defect  in  the 
lights  could  not  possibly  have  had  any  effect,  the  Court  must  say 
so,  and  the  defect  in  the  lights,  as  in  the  case  of  The  Fanny  M. 
CarvHl,  becomes  immaterial.  Therefore,  I  say  the  burden  of  proof 
lies  on  the  ship  whose  lights  are  first  shown  to  be  defective,  and 
she  must  satisfy  the  Court  clearly,  and  if  she  leaves  it  in  doubt  she 
has  failed  in  the  burden  of  proof.     Apply  this  law  to  the  present 


622  SEA. 

Ho.  8.  —  The  Duke  of  Bneoleach,  16  P.  B.  98,  94. 

case.  There  is  a  defect  in  the  light  If  there  had  been  any  doubt 
as  to  the  amount  of  that  defect,  then  we  must  have  taken  the 
worst  possible  view  of  it  If  it  had  been  in  doubt  whether  the 
obscuration  would  take  place  at  half  a  point,  or  at  two  and  a  half 
points,  we  must  have  taken  it  against  her.  If  there  appears  to  be 
a  doubt  ^bout  it,  we  must  take  it  that  it  would  obscure  the  light  at 
two  and  a  half  points  ofiF.  But  here  we  have  had,  not  the  evidence 
merely  of  witnesses,  but  of  the  assessors  of  the  Admiralty  Court, 
who  viewed  the  vessel,  and  had  the  sails  set  on  her.  They  came 
to  the  conclusion,  that  if  the  sails  of  that  vessel  were  braced  abso- 
lutely sharp,  there  would  be  no  obscuration  of  the  light  at  all,  even 
if  the  other  ship  was  straight  ahead ;  but  that  if  the  sails  were  not 
braced  absolutely  sharp,  or  if  there  was  a  varying  of  the  sails  to 
any  amount  which  might  in  some  circumstances  take  place,  there 
was  then  no  continuous  obscuration  of  lights ;  there  was  only  a 
casual  and  occasional  obscuration  of  light  to  a  ship  coming  end  on 
or  nearly  end  on,  and  the  obscuration  of  the  lights  would  only  take 
place  if  the  ship  were  not  sailing  on  a  perfectly  even  keel,  but  was 
going  down  and  coming  up  again,  not  rolling,  so  that  at  that  time 
it  would  be  obscured  for  a  short  moment  of  time  by  the  sail  — not 
wholly  obscured  then,  but  partially  obscured.  But  a  vessel  coming 
end  on  to  another  vessel  has  a  right  to  have  the  whole  value  of  the 
light  continuously  in  sight  during  the  time  she  is  called  upon  to 

act,  and  if  therefore  a  vessel  were  coming  end  on,  or  any- 
[*  94]  thing  like  end  on,  *  towards  this  ship  the   Vandalia,  the 

question  would  not  be  whether  the  partial  obscuration  of 
the  light,  even  for  that  time,  and  to  that  extent,  would  prevent  her 
from  seeing  it  The  question  would  be,  whether  it  might  not  pre- 
vent her  seeing  it  during  some  of  the  time  during  which  she  would 
act,  and  so  have  an  effect  on  her  conduct  If  that  were  so,  and 
that  were  all  those  on  board  the  Vandalia  could  prove,  then  they 
would  fail,  because  you  could  not  say,  that  by  no  possibility  could 
that  have  any  effect  on  the  conduct  of  the  other  vessel.  Our 
assessors,  by  their  measurements  and  calculations,  have  arrived  at 
the  same  conclusion  as  the  assessors  in  the  Court  below.  Then  are 
we  satisfied  that  these  vessels  were  so  approaching  each  other  that 
such  an  obscuration  as  is  proved  could  not  possibly  have  affected 
the  conduct  of  the  steamer  on  this  occasion,  and  under  these  cir- 
cumstances ?  That  depends  on  how  this  steamer  was  approaching 
the  Vandalia,  [The  Master  of  the  Rolls  then  examined  the 
evidence  on  this  point.]     I  therefore  come  to  the  conclusion  that 
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the  Diike  of  BvAiclmch  never  was  ahead  of  the  Vandalia  —  and 
when  1  say  ahead,  I  do  not  mean  to  try  the  case  upon  a  quarter  of 
a  point  or  half  a  point.  I  say  she  never  could  have  been  within  a 
point  and  a  half  of  being  ahead  of  her.  Now,  she  was  coming  out 
showing  her  green  light.  These  officers,  whom  I  believe  to  have 
been  carefully  watching  her,  say  that  the  light  did  not  change. 
The  only  thing  which  could  prevent  it  from  changing  must  have 
been  that  this  steamer  was  starboarding  sooner  than  she  did  when 
they  saw  her.  She  must  have  been  starboarding  even  before  they 
saw  her.  If  she  was,  and  if  she  was  coming  towards  the  other 
ship,  and  the  other  going  on,  it  may  be  that  the  lights  would  re- 
main as  they  were ;  otherwise  T  should  have  thought  the  angle 
would  have  been  lessened.  I  incline  to  the  opinion,  therefore,  that 
the  steamer  was  broader  than  a  point  and  a  half  at  one  time,  and 
that  as  she  came  towards  the  other  vessel  lessening  the  angle  it 
was  lessening  it  from  more  than  a  point  to  a  point  and  a  half. 
I  feel  certain  that  she  never  was  at  a  less  angle  to  this  vessel  than 
a  point  and  a  half.  I  take  it  that  it  was  nearer  a  point  and  a  half 
than  a  point.  Now,  we  have  got  this,  that  the  obscuration  of  the 
light  can  only  affect  a  vessel  which  is  nearly  ahead,  or  quite  ahead, 
and  that  the  obscuration  of  the  light  could  not  possibly 
*  have  any  effect  on  a  vessel  which  was  approaching  at  a  [*  95] 
point  and  a  half,  and  that  the  steamer  was  never  less  than 
a  point  and  a  half.  Therefore  the  defect  of  the  light  could  not 
possibly  have  had  any  effect  in  diminishing  the  light  of  the  Vanda- 
lia towards  a  vessel  which  was  approaching  her,  as  the  steamer  was. 
If  that  is  so,  the  case  of  The  Fanny  M,  Carvill  applies.  Those  on 
whom  the  whole  burden  of  proof  rested  have  made  out  each  and 
every  point  which  it  is  necessary  to  establish.  Therefore,  I  think 
that  the  defect  in  the  light  is  not  in  this  case  to  be  deemed  a  fault  on 
the  part  of  the  Vandalia,  as  I  am  convinced  that  it  never  had  any 
effect  at  all  on  the  collision.  Where  I  differ  from  Butt,  J.,  is  in 
this  respect,  that  I  think  he  has  narrowed  the  case  too  much  from 
the  case  of  The  Fanny  M,  Carvill,  that  he  came  to  the  conclusion 
that  he  ought  not  to  inquire  into  the  position  of  the  vessels  in  or- 
der to  determine  this  question.  I  think  he  was  bound  to  inquire, 
and  that  if  he  had  inquired  he  would  have  come  to  the  same  con- 
clusion as  we  do.  Therefore,  the  point  of  law  on  which  I  differ 
from  him  is  this.  He  said  he  ought  not  to  inquire  into  the  posi- 
tion of  the  vessels.  I  think  he  ought.  I  have  endeavoured  to  show 
that  the  whole  burden  of  proof  rests  on  the  vessel  whose  lights 
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were  defective ;  that  they  must  prove  that  it  was  not  possible  that 
in  this  ease  they  could  have  any  effect  on  the  collision.  I  think 
they  have  satisfied  that  burden,  and  therefore  I  think  the  Vandalia 
was  not  to  blame.  If  the  defect  in  her  light  could  have  had  no 
effect  in  obscuring  her  light  from  the  steamer,  it  is  clear  that  the 
steamer  was  solely  to  blame.  The  judgment  of  the  Admiralty 
Division  must  be  varied,  and  the  finding  must  be,  that  the  steamer 
was  solely  to  blame  for  this  collision. 

LiNDLEY,  L.  J.  —  There  are  three  questions  in  this  case,  two  of 
fact  and  one  of  law.  The  first  is,  whether  Art.  6  has  been  infringed. 
That,  of  course,  depends  upon  the  wording  of  the  rule,  and  upou 
the  evidence  relating  to  the  red  light.  It  must  be  taken  from  the 
report  of  those  skilled  gentlemen  who  examined  the  ship,  and,  as 

I  understood  their  report,  it  comes  to  this  —  that  in  certain 
[*  96]  circumstances  that  red  light  would  be,  or  might  be,  *obscured 

by  the  sails  in  the  ordinary  course  of  navigation  —  not 
always,  but  sometimes.  If  that  is  the  true  fact,  then  it  appears  to 
me  to  follow  that  the  rule  about  the  red  light  has  been  infringed. 
Unless  that  foundation  is  laid  there  is  no  room  for  applying  the 
17th  section  of  the  Merchant  Shipping  Act,  1873,  but  when  you 
get  it  as  a  fact  that  the  red  light  was  not  what  it  ought  to  be,  was 
not  so  fixed  as  to  give  that  kind  of  unbroken  light  which  is  re- 
quired by  the  rules,  then  arises  the  question,  what  is  the  legal  con- 
sequence of  that  ?  That  question  of  law  appears  to  be  settled  in 
the  case  of  Tlie  Fanny  M.  Carvill,  13  App.  Gas.  455  w.  You  are 
not  so  to  construe  the  Act  of  Parliament  as  to  reduce  it  to  rank 
absurdity.  You  are  not  to  attribute  to  general  language  used  by 
the  Legislature,  in  this  case  any  more  than  any  other  case,  a  mean- 
ing that  would  not  only  carry  out  its  object,  but  produce  conse- 
quences which  to  the  ordinary  intelligence  are  absurd.  You  must 
give  it  such  a  meaning  as  will  carry  out  its  objects,  and  the  con- 
struction put  on  the  17th  section  by  the  Privy  Council  in  this 
case  is  based,  in  my  opinion,  on  the  soundest  principles.  Having 
got  so  far,  we  must  consider  the  second  question,  which  is  the 
question  of  fact  Could  a  departure  from  the  normal  rule  as  to 
lights  in  this  case  have  had  any  effect  at  all  upon  this  collision  ? 
It  is  for  the  ship  to  prove  that  it  could  not  —  a  very  diffi- 
cult burden  sometimes  to  discharge,  and  sometimes  a  very 
easy  one,  as  in  the  cases  put  by  the  Master  of  the  Bolls. 
But,  under    certain    circumstances,  the    burden    mentioned  by 
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the  Privy  Council  becomes  very  difficult,  and  in  some  cases  im- 
possible. In  this  case  it  is  not  impossible.  In  the  first  place,  to 
investigate  the  question  of  fact,  you  must  ascertain  where  the  ships 
were,  what  they  were  doing,  and  what  the  surrounding  circum- 
stances were.  Now,  having  regard  to  the  fact  that  all  the  evidence 
comes  from  one  side  in  this  case,  it  is  necessary  to  be  very  cautious. 
It  is  not  necessary  or  right  to  disbelieve  witnesses  simply  because 
you  cannot  contradict  them,  but  it  is  right  to  look  at  their  testi- 
mony with  care.  Now,  it  appears  to  me  to  be  established  that  this 
steamer  was  at  least  a  point  or  a  point  and  a  half  on  the  port  bow 
of  the  sailing  ship.  I  do  not  believe  that  it  is  credible  that 
it  could  have  been  less,  considering  *  the  other  evidence  in  [*  97] 
the  case;  for  if  it  had,  I  am  satisfied  she  would  be  a  cross- 
ing ship.  If  once  you  get  at  that,  that  the  steamer  never  was 
narrower  on  the  bow  of  the  sailing  ship  than  I  have  said,  it  follows 
necessarily  that  the  defect  in  the  light  could  not  possibly  have  had 
any  eflfect  on  the  collision.  Under  these  circumstances,  it  appears 
to  me  the  appeal  of  the  Vandalia  ought  to  succeed,  and  that  the 
steamer  must  be  held  alone  to  blame. 

Lopes,  L.  J.  —  The  object  of  36  &  37  Vict.  c.  85,  s*.  17,  is  to 
enforce  the  observance  of  the  regulations;  but  if   the  regulation 
which  has  been  infringed  is  one  which  has  no  possible  connection 
with  the  mischief,  and  could  not  by  any  possibility  have  contrib- 
uted to  it,  then  the  section  does  not  apply.     That,  as  1  under- 
stand, is  the  decision  in  The  Fanny  M.  Carvill,  13  App.  Cas.  455 
n,  (p.  609,  ante),     I  can  only  say,  that  I  entirely  agree  with  that  de- 
cision, and  the  law  there  laid  down.     I  think  it  sound,  reasonable, 
and  right.     Now  apply  that  to  the  present  case.     In  the  first  place 
there  are  certain  facts  to  be  determined  in  order  that  you  may 
apply  it,  and  the  Court  has  to  inquire  into  and  determine  the  par- 
ticular facts  in  each  case,  and  to  consider  the  surrounding  circum- 
stances.    In  the  present  case,  the  Court  has  specially  to  consider 
and  inquire  into  the  relative  positions  of  these  vessels.     I  am  of 
opinion,  and  we  are  advised,  that  the  green  light  of  the  steamer  was 
at  least  a  point  or  a  point  and  a  half  on  the  port  side  of  the  Van- 
dalia, and  if  it  was  so,  it  appears  to  me,  that  by  no  possibility  could 
there  be  any  obscuration  of  the  light  of  the  Vandalia.     Under 
these  circumstances,  therefore,  I  agree  with  the  rest  of  the  Court 
that  the  steamer  was  solely  to  blame.  Appeal  allowed. 
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IN  THE   HOUSE  OF  LORDS. 

The  above  judgment  having  been  appealed  to  the  House  of  Lords, 
the  Lords  present,  after  argument,  gave  their  opinions  as  follows  :— 

[  1891,  A.  C.  312]     June  26.     Lord  Hersohell  :  — 

My  Lords,  early  on  the  morning  of  the  7th  of 
March,  1889,  the  steamer  Iktke  of  Buccleicch,  and  the  sailing  vessel 
VandaliUy  the  former  outward,  the  latter  inward  bound,  came  into 
collision  in  the  British  Channel.  In  an  action  brought  by  the 
owners  of  the  Vandalia  against  the  owners  of  the  steamer,  the 
latter  was  found  to  blame,  and  upon  this  finding  no  question  arises. 
The  learned  Judge  who  tried  the  cause  in  the  Admiralty  Division 
found  that  the  Vandalia  was  also  to  blame.  This  decision  was 
reversed  by  the  Court  of  Appeal,  from  whose  judgment  the  present 
appeal  is  brought.  The  ground  of  the  adverse  decision  as  regards 
the  Vandalia  in  the  Admiralty  Division  was  that  she  had  broken 
the  sailing  rules,  and  must  therefore  be  held  to  blame.  It  was 
found  as  a  fact  that  her  port  light  was  so  placed  as  to  be,  on  the 
occasion  in  question,  to  some  extent  obscured  by  one  of  her  sails. 
The  Court  of  Appeal  did  not  dissent  from  this  finding,  but  they 
considered  that  it  had  been  established  that  this  breach  of  the  rules 
could  not  possibly  have  contributed  to  the  collision. 

The  Master  of  the  Rolls,  after  stating  that  the  law  applicable  to 
the  case  was  that  laid  down  in  The  Fanny  Af.  CarviU  (p.  609,  ante) 
the  judgment  in  which  case  he  entirely  adopted,  said  :  "  I  take  it  that 
that  case  decides  this,  that  if  it  can  be  shown  that  the  vessel  has 
(I  will  speak  only  of  lights  here)  her  lights  not  perfect  according 
to  the  rule,  that  if  you  can  show  that  there  is  a  defect  in  the  lights, 
that  vessel  must  be  held  to  blame  unless  she  can  show  that  the 
defect  which  exists  in  her  lights  could  not  by  any  possibility  have 
contributed  to  the  collision  which  actually  took  place."  I  think 
this  is  a  correct  statement  of  the  law  to  be  applied  to  the  present 
case,  and  I  do  not  understand  any  of  your  Lordships  to  dissent 
from  it.  The  sole  question  is  whether  the  Court  of  Appeal  has 
correctly  appreciated  the  facts. 

The  case  certainly  comes  before  your  Lordships  in  an  unsatis- 
factory condition  in  some  respects.  The  learned  Judge  of  the 
Admiralty  Division  appears  to  have  thought  that  the  fact  that 
the  rule  had  been  broken  established  the  liability  of  the  Vandalia, 
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and  not  to  have  entered  upon  the  inquiry,  wh^t  was  the  extent  of 
the  obscuration  caused  by  the  sails,  and  what  the  relative 
position  *  of  the  two  vessels,  and  whether  the  Dxike  of  [*  313] 
Buccleuch  ever  could  have  been  within  the  area  of  obscura- 
tion. Your  Lordships  have  therefore  the  bare  finding  that  the  sail 
would  somewhat  obscure  the  light  without  any  determination  of 
the  extent  to  which  it  would  be  interfered  with.  The  amount  of 
interference  would  depend  upon  the  bellying  of  the  sail.  [After 
discussing  the  evidence  in  detail,  his  Lordship  concluded  thus :] 

As  I  am  aware  that  your  Lordships  do  not  all  entertain  the 
same  view  I  have  expressed,  and  out  of  sincere  respect  for  that 
difference  of  opinion,  I  have  repeatedly  considered  and  weighed  the 
facts  and  arguments,  but  with  the  result  that  I  am  unable  to  see, 
except  upon  assumptions  which  appear  to  me  to  be  inconsistent 
with  the  evidence,  that  the  Court  of  Appeal  erred  in  the  judgment 
which  they  pronounced.  I  may  add  that  I  am  as  sensible  as  any 
of  your  Lordships  can  be  of  the  importance  of  enforcing  the  stat- 
utory rules,  and  that  I  certainly  should  not  be  disposed  to  exonerate 
a  vessel  shown  to  haVe  broken  them,  on  any  minute  calculation  as 
to  distance  or  bearing. 

Lord  Bramwell  :  — 

My  Lords,  I  wish  that  my  noble  and  learned  friend  (Lord  Han- 
nen)  had  read  his  opinion  to  your  Lordships  before  I  express  mine, 
because  I  agree  with  him,  and  I  have  little  doubt  that  I  have  been 
much  influenced  by  knowing  what  his  opinion  was. 

I  agree  that  this  is  a  very  unsatisfactory  case.  I  cannot  agree 
that  the  Vandalia  is  not  liable.  I  agree  to  the  law  laid  down  in 
The  Fanny  M.  Carvill  (p.  609,  ante),  I  think  the  illustration 
given  by  Lord  Esher  irresistible.  It  would  be  absurd  to  hold  a 
vessel  liable  for  a  collision  on  a  bright  day  because  she  had  not  a 
foghorn  on  board-  But  I  doubt  whether  the  Courts  are  justified  in 
putting  an  exception  on  the  statute  such  as  is  necessary  to  exempt 
the  Vandalia  from  liability,  an  exception  giving  rise  to  nice  ques- 
tions. She  had  her  lights  where  she  ought  not  to  have  had  them. 
It  is  said  that  that  could  not  have  caused  the  collision ;  and  unless 
it  is  made  out  that  it  could  not,  which  she  had  got  to  make  out, 
she  is  liable. 

[His  Lordship  then  discussed  the  evidence  and  said  he 
was  *not  satisfied  that  the  Vandalia*$  disregard  of  the  rules  [*  314] 
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could  not  have  caused  the  collision^  nor  that  it  did  not ;  on  the 
contrary,  he  inclined  to  think  it  did.] 

Lord  Macnaghten  :  — 

My  Lords,  this  case  has  caused  me  a  good  deal  of  anxiety  and  I 
have  been  slow  to  make  up  my  mind  upon  it  But  after  giving  full 
weight  to  the  arguments  of  the  learned  counsel  for  the  appellants 
and  considering  over  and  over  again  the  opinion  of  my  noble  and 
learned  friend  opposite  (Lord  H  ANN  en),  I  have  come  somewhat 
reluctantly  to  the  conclusion  that  the  judgment  of  the  Court  of 
Appeal  ought  not  to  be  disturbed. 

It  is  at  least  satisfactory  to  find  that  there  is  no  difference  of 
opinion  in  this  House  on  any  point  of  law  involved  in  the  case. 
Your  Lordships  are,  I  believe,  all  of  opinion  that  the  law  was  cor- 
rectly laid  down  in  the  case  of  The  Fanny  M.  CarvUl  (p.  609,  ante), 

[His  Lordship  then  discussed  the  evidence  and  came  to  the  same 
conclusion  as  Lord  Hekschell.] 

Lord  Hannen  ;  —  [After  stating  the  facts  and  discussing  the 
evidence  as  to  the  position  of  the  lights,  proceeded  thus  :  — ] 

The  extent  to  which  the  bellying  of  the  sail  would  cause  ob- 
scuration is  not  given  by  the  assessors,  and  it  would  appear  that 
Butt,  J.,  did  not  consider  it  necessary  in  his  view  of  the  law  to 
ascertain  this :  "  Am  I  to  take  it,"  he  says,  "  that  this  vessel  had 
her  yards  absolutely  sharp  braced  ?  I  do  not  think  I  can.  I  think 
the  Act  of  Parliament  is  passed  to  prevent  my  going  into  these 
nice  questions  of  fact "  (amongst  which  would  also  be  the  extent  of 
the  bellying  of  the  sail).  And  he  continues,  "  I  must  hold  that 
there  was  an  infringement  which  might  possibly  have  contributed 
to  or  caused  this  collision."  These  latter  words  imply  that  the 
learned  Judge  had  come  to  the  conclusion  that  the  Duke  of 
Buccleuch  was  in  such  a  position  that  the  obscuration  of  the  Van- 
dalids  lights  by  the  foresail  might  possibly  contribute  to  the  colli- 
sion, and  he  considered  that  in  accordance  with  decision 
[*  315]  in  The  Favny  M,  Carmll  (p.  609,  ante)  and  *  other  cases,  he 
was  not  bound  to  find  that  the  obscuration  did  in  fact  con- 
tribute to  the  disaster. 

This  appears  to  be  a  perfectly  accurate  view  of  the  effect  of  the 
judgment  of  the  Privy  Council  in  The  Fanny  M.  Cartnll.  Sir 
James  Colvile,  delivering  the  judgment  of  the  Judicial  Committee, 
there  says :  "  Their  Lordships  therefore  conceive  that  whatever  be 
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the  true  constructiou  of  the  enactment  in  question  that  which 
would  take  the  case  out  of  its  operation  by  mere  proof  that  the 
infringement  of  the  regulation  did  not  in  point  of  fact,  contribute 
to  the  collision  is  inadmissible.  They  conceive  that  the  Legislature 
intended  at  least  to  obviate  the  necessity  for  the  determination  of 
this  question  of  fact  (often  a  very  nice  one)  upon  conflicting  evi- 
dence." He  then  proceeds  to  consider  the  possible  constructions 
which  may  be  put  upon  the  enactment,  and  he  rejects  the  one  that 
an  infringement  of  any  of  the  regulations  gives  rise  to  an  absolute 
presumption  of  culpability,  and  adopts  the  other, "  that  the  infringe- 
ment must  be  one  having  some  possible  connection  with  the  colli- 
sion, or,  in  other  words,  that  the  presumption  of  culpability  may 
be  met  by  proof  that  the  infringement  could  not  by  any  possibility 
have  contributed  to  the  collision,"  and  he  concludes  by  saying  that 
this  construction  "  gives  effect  to  the  statute  by  excluding  proof 
that  infringement  which  might  have  contributed  to  a  collision  did 
not  in  fact  do  so,  and  by  throwing  on  the  party  guilty  of  the  in- 
fringement the  burden  of  showing  that  it  could  not  possibly  have 
done  so." 

This  view  of  the  law  was  accepted  in  the  Court  of  Appeal  and 
will,  I  presume,  be  approved  of  by  your  Lordships,  but  the  Court 
of  Appeal  came  to  the  conclusion  that  the  proved  infringement  by 
the  Vandalia  of  the  rule  with  regard  to  lights  could  not  possibly 
have  contributed  to  the  collision,  and  therefore  that  the  Vandalia 
has  sustained  the  burden  of  proof  required  to  free  her  from 
responsibility. 

I  regret  to  say  that  I  cannot  concur  in  this  view  of  the  facts. 
[His  Lordship  then  discussed  the  evidence  and  concluded  as 
follows :  — ] 

For  these  reasons,  I  am  of  opinion  that  the  Vandalia 
*  has  failed  to  establish  that  the  obscuration  of  her  light  by  [*  316] 
her  foresail  could  not  possibly  have  contributed  to  the  colli- 
sion and  therefore  that  the  judgment  of  Butt,  J.,  should  be  restored. 
Qiiestion  put,  that  the  judgment  or  decree  complaint  of  be 
reversed  ;  and  it  appearing  that  the  votes  were  equal  there- 
upon according  to  the  anment  rule  in  the  law.  Semper  prse- 
sumitur  pro  Negante,  it  was  determined  in  the  negative  ; 
therefore  the  judgment  or  decree  complained  of  was  affirmed; 
and  the  appeal  dismissed. 
Lords'  Journals,  26th  June,  1891. 
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ENGLISH  NOTES. 

The  case  of  "  The  Fanny  M.  Oarvill  *'  is  cited  and  the  principle  as- 
sumed to  be  law  in  2'he  Glamorganshire  (P.  C.  1888),  13  App.  Cas.  455, 
59  L.  T.  572.  But  in  that  case  it  was  considered  to  be  the  effect  of  the 
evidence  that  the  regulation  had  not  in  fact  been  infringed  by  the  ves- 
sel in  question.  The  action  was  by  the  owners  of  the  ship  Clarissa  B, 
Camer  against  the  steamship  Olamorganshire  for  a  collision.  There 
was  a  suggestion  on  the  part  of  the  defendants  that  the  Clarissa  B. 
Gamer  was  also  to  blame,  on  the  ground  that  the  lights  were  carried  on 
the  wrong  place/ 1.  e.  on  the  riggings,  and  being  so  carried  were  obscured 
by  the  foresail.  The  balance  of  evidence,  however,  was  that  the  lights 
were  not  in  fact  obscured;  and  that  the  regulation  that  the  ship  shall 
carry  "  on  the  starboard  side  a  green  light  so  constructed  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  10  points  of 
the  compass ;  so  fixed  as  to  throw  the  light  from  right  ahead  to  2  points 
abaft  the  beam  on  the  starboard  side,  and  of  such  a  character  as  to  be 
visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at  least 
2  miles."  This  rule  is  identical  with  the  rule  of  1897  except  that  in 
the  latter  the  word  "  uniform  "  is  omitted. 

It  has  been  shown  that  the  principle  is  different  in  the  case  of  local 
rules.     See  No.  29  of  "Negligence ''  and  notes,  19  R.  C.  220,  et  seq. 

AMERICAN  NOTES. 

By  the  Act  of  April  29,  1864,  c.  69  (13  Statutes  at  Large,  p.  58),  en- 
titled, '^  An  Act  fixing  certain  Rules  and  Regulations  for  Preventing  Collisions 
on  the  Water,"  Congress  adopted  the  British  Orders  in  Council  of  1863 ;  and 
this  Act  which  was  reproduced  in  the  United  States  Revised  Statutes,  s. 
4233,  was  thereby  made  generally  applicable  in  the  navigation  of  vessels  of 
the  Navy  and  of  the  mercantile  service  of  the  United  States,  and  was  supple- 
mented by  sects.  4412,  4413,  giving  the  board  of  supervising  inspectors  power 
to  '*  Establish  such  regulations,  to  be  observed  by  all  steam  vessels  in  passing 
each  other,  as  they  shall  from  time  to  time  deem  necessary  for  safety." 

By  the  Act  of  March  3,  3885,  c.  354  (23  Statutes  at  Large,  448),  Con- 
gress adopted  the  "revised  international  regulations  for  preventing  collisions 
at  sea,  and  made  them  applicable  to  **  the  navigation  of  all  public  and  private 
vessels  of  the  United  States  upon  the  high  seas  and  in  all  coast  waters  of  the 
United  States,  except  snch  as  otherwise  provided  for;"  and  by  sect  2  re- 
pealed all  laws  inconsistent  with  these  rules,  **  except  as  to  the  navigation  of 
such  vessels  within  the  harbors,  lakes,  and  inland  waters  of  the  United  States," 
as  to  which  waters  the  original  code  of  1864  remained  in  force,  as  explained 
and  supplemented  by  the  rules  of  the  supervising  inspectors.  Tlie  Delaware, 
161  United  States,  459,  463;  The  New  York,  175  id.  187,  193;  United  States 
V.  Greenmariy  37  Federal  Rep.  64.     This  statute  and  the  Act  of  1890,  herein- 


K.  C.  VOL.  XXIII.]      SECT.  I.  —  COLLISIONS  AT  SEA.  631 

Km.  8,  8.  —  The  Vaimy  X.  CarviU ;  TIm  Ihiko  of  Soooleaoh.  —  NotM. 

after  cited,  saperseded  sect.  4233  as  to  the  sea  and  coast  waters,  but  left  the 
older  statute  still  in  force  as  to  the  Great  Lakes.  See  The  Britannia^  153 
United  States,  130,  147;  The  North  Star,  62  Federal  Rep.  71. 

By  the  importout  Act  of  August  19,  1890,  c.  802  (26  Statutes  at  Large, 
p.  320),  Congress  adopted  a  new  code  '*  to  be  followed  by  all  public  and  private 
vessels  of  the  United  States  upon  the  high  seas  and  in  all  waters  connected 
therewith,  navigable  by  seagoing  vessels ;  "  which  by  sect.  2  repealed  all  in- 
consistent laws ;  by  sect.  3  made  the  Act  effective  at  a  time  to  be  fixed  by  the 
President's  proclamation,  and  by  sect.  13  declared  that  *' nothing  in  these 
rules  shall  interfere  with  the  operation  of  a  special  rule,  duly  made  by  local 
authority,  relative  to  the  navigation  of  any  harbor,  river,  or  inland  waters." 
The  President  at  first  declared  that  this  Act  should  take  effect  on  March  1, 
1895,  but  subsequently  postponed  the  date  by  another  proclamation  (see  28 
Statutes  at  Large,  pp.  1250, 1259) ;  and  by  a  later  proclamation  of  December  31, 
896  (29  Statutes  at  Large,  p.  885),  the  Act  and  its  amendments  were  to  become 
effective  on  July  1,  1897.  Such  amendments  were  made  by  the  Act  of  May 
28,  1894,  c  83  (28  Statutes  at  Large,  p.  82)  ;  which  provided  certain  lights 
for  small  vessels,  and  by  the  Act  of  June  10,  1896,  c.  401  (29  Statutes  at 
Large,  p.  381),  which  amended  the  law  as  to  signals. 

By  the  Act  of  February  8,  1895,  c.  64  (28  Statutes  at  Large,  p.  645), 
Congress  enacted  another  code  to  be  *'  followed  in  the  navigation  of  all  public 
and  private  vessels  of  the  United  States  upon  the  Great  Lakes  and  their  con- 
necting and  tributary  waters  as  far  east  as  Montreal,"  which  was  to  take  effect 
on  March  1,  1895.  This  Act  repealed  the  Act  of  1864  with  respect  to  the 
waters  just  named.  By  the  Act  of  February  19,  1895,  o.  102  (28  Statutes 
at  Large,  p.  672),  Congress  enacts  that  the  original  provisions  of  the  Revised 
Statutes,  sects.  4233, 4412,  4413,  and  the  regulations  of  the  supervising  inspec- 
tors in  pursuance  thereof,  should  be  followed  on  all  the  harbors,  rivers,  and 
inland  waters  of  the  United  States,  and  the  provisions  of  those  sections  were 
declared  special  rules  duly  made  by  local  authority  relative  to  the  navigation 
of  such  waters,  as  provided  for  in  Art.  30  of  the  Act  of  1890 ;  and,  by  sect.  4, 
provided  that  the  words  **  inland  waters"  should  not  be  held  to  include  the 
Great  Lakes  and  their  connecting  and  tributary  waters  as  far  east  as  Montreal, 
and  that  the  Act  should  not,  in  any  respect,  affect  the  Act  of  February  8,  1895. 
By  the  Act  of  June  7,  1897,  c.  4  (30  Statutes  at  Large,  p.  96),  which  was 
made  effective  four  months  later,  Congress  adopted  regulations  '^  to  be  fol- 
lowed by  all  vessels  navigating  all  harbors,  rivers,  and  inland  waters  of  the 
United  Slates,  except  the  Great  Lakes  and  their  connecting  and  tributary 
waters,  as  far  east  as  Montreal,  and  the  Red  River  of  the  North'  and  rivers 
emptying  into  the  Gulf  of  Mexico,  and  their  tributaries.*'  This  Act  and  the 
above  Act  of  1890  were  amended  February  19,  1900,  c.  22  (31  Statutes  at 
Large,  p.  30)  as  to  lights  on  steam-pilot  vessels.  See  I'he  Albert  Dumois,  177 
United  States,  240:  New  International  Rules,  31  American  Law  Review,  110. 

As  the  law  of  one  nation  has  no  extra-territorial  force,  a  collision  between 
vessels  of  different  nationalities  upon  the  sea  is,  in  the  Admiralty  Courts, 
judged  by  the  general  maritime  law  as  nnderstood  and  administered  by  the 
Courts  of  the  forum.     The  Scotland,  105  United  States,  24 ;   Rundell  v.  La 
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Compagnie  Generate  Transatlantique^  100  Federal  Rep.  655,  661 ;  94  id.  366 ; 
Thommasen  v.  WhUweU,  12  id.  891 ;  TJie  State  of  Alabama,  17  id.  847.  But, 
as  the  provisions  of  the  British  Merchant  Shipping  Amendment  Act^  which 
took  effect  June  1,  1863,  as  to  navigation  upon  the  sea,  were  speedily  and 
literally  adopted  by  Congress  in  the  Act  of  1864,  and  by  all  the  princix>al 
maritime  nations,  they  became  international  rules,  and  virtually  a  part 
of  the  maritime  law,  and  are  said  to  be  binding  upon  foreign  as  well  as 
domestic  ships,  unless  the  contrary  is  made  to  appear.  The  Scotia,  14 
Wallace  (U.  S.),  170,  186;  The  Belgenland,  114  United  States,  355,  370; 
The  Oregon,  158  id.  186,  201.  The  local  usages  of  a  pai*ticular  port  resulting 
from  the  local  application  there  of  the  navigation  laws  are  also  binding  upon 
foreign  vessels  through  their  licensed  pilots.  Kennedy  v.  Steamer  Sarmation,  2 
Federal  Rep.  911. 

The  Canadian  Statutes,  entitled  <*  An  Act  to  make  better  provision  respect- 
ing the  navigation  of  Canadian  Waters  "  (Canada  Statutes  of  1880,  p.  286, 
c.  29;  1  Canada  Revised  Statutes,  p.  1151,  c.  79;  Statutes  of  1896-7, 
p.  Ixxx),  and  which  are  important  as  to  the  Great  Lakes,  correspond 
with  the  provisions  of  the  United  States  Revised  Statutes,  s.  4233,  and 
the  later  Act  of  Congress,  and  are  also  international  rules.  See  Richelieu  jr 
Ontario  Nav.  Co.  v.  Boston  Marine  Ins,  Co,,  136  United  States,  408,  422  ;  The 
New  York,  82  Federal  Rep.  819. 

Under  sect  5346  of  the  United  States  Revised  Statutes,  relating  to  assaults 
with  dangerous  weapons,  "  upon  the  high  seas,"  &c.,  the  Great  Lakes  are  held 
to  be  **high  seas"  so  as  to  give  jurisdiction  to  the  Federal  Courts.  United 
States  V.  Rodgers,  150  United  States,  249 ;  The  Robert  Holland,  59  Federal 
Rep.  200;  United  States  v.  Peterson,  64  id.  145. 

Sect.  3  of  the  important  Act  of  Congress  of  February  13,  1893,  c.  105 
(27  Statutes  at  Large,  445),  known  as  "the  Harter  Act,''  provided,  **  That  if 
the  owner  of  any  vessel  transporting  merchandise  or  property  to  or  from  any 
port  in  the  United  States  of  America  shall  exercise  due  diligence  to  make  the 
said  vessel  in  all  respects  sea-worthy  and  properly  manned,  equipped,  and  sup- 
plied, neither  the  vessel,  her  owner  or  owners,  agent,  or  charterers  shall  be- 
come or  be  held  responsible  for  damage  or  loss  resulting  from  faults  or  errors 
in  navigation  or  in  the  management  of  said  vessel,  nor  shall  the  vessel,  her 
owner  or  owners,  charterers,  agent,  or  master  be  held  liable  for  losses  arising 
from  dangers  of  the  sea  or  other  navigable  waters,  acts  of  God,  or  public  ene- 
mies, or  the  inherent  defect,  quality,  or  vice  of  the  thing  carried,  or  from  in. 
sufficiency  of  package,  or  seizure  under  legal  process,  or  for  loss  resulting  from 
any  act  or  omission  of  the  shipper  or  owner  of  the  goods,  his  agent  or  repre- 
sentative, or  from  saving  or  attempting  to  save  life  or  property  at  sea,  or  from 
any  deviation  in  rendering  such  service."  This  provision,  which  by  its  terms 
is  limited  to  <<  vessels  transporting  merchandise  or  property,"  changes  the 
relations  previously  existing  between  the  owner  or  charterer  of  a  vessel  to  her 
cargo,  but  does  not  affect  the  liability  of  one  vessel  to  another  vessel  with 
which  it  may  come  in  contact.  The  Delaware,  161  United  States,  459,  474. 
The  whole  statute  relates  only  to  the  liability  arising  from  a  bill  of  lading  or 
other  contract  of  carriage,  and  when  a  collision  occurs  through  mutual  fault, 
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the  cargo  owners  are  not  bound  to  pursue  both  colliding  vessels,  but  each  may 
still  recover  his  entire  loss  from  his  own  vessel.  Ibid. ;  The  Viola,  59  Federal 
Rep.  632;  60  id.  296;  The  Chattahoochee,  173  United  States,  540,  550,  552; 
74  Fed.  Rep.  899 ;  Botany  Worsted  MUls  v.  Knott,  76  id.  582. 

The  respective  States  cannot  change  the  law  in  maritime  cases  by  legis* 
lation,  but  local  maritime  legislation  which  does  not  have  this  e£fect,  or  im- 
pair international  or  interstate  relations  is  valid  until  Congress  legislates  upon 
the  subject.  Damages  for  death  by  negligence  on  local  navigable  waters  may 
thus  be  provided  for  by  State  legislation.  The  City  of  Norwalk,  55  Federal 
Rep.  98,  103;  The  Transfer  No.  4  and  The  Car  Float  No.  16,  61  id.  364.  So 
proper  places  of  anchorage  and  mooring,  in  harbors  and  rivers,  and  the  speed  of 
vessels  in  passing  city  wharves,  may  be  designated  by  state  statutes,  or  city 
ordinances.  Cooley  v.  Board  of  Wardens,  12  Howard  (U.  S.),  299; 
Patterson  v.  Kentucky,  97  United  States,  501 ;  Mobile  Co.  v.  Kimball,  102  id. 
691;  Leloup  v.  Mobile,  127  id.  640;  People  v.  Jenkifis,  1  Hill  (N.  Y.),  469. 
In  2'he  F.  W.  Devoe,  94  Federal  Rep.  1019,  s.  879  of  c.  378  of  the 
Laws  of  the  State  of  New  York  for  1897,  by  which  vessels  on  the  North  and 
East  rivers  are  not  to  obstruct  navigation  by  lying  outside  the  piers,  except  at 
their  own  risk,  was  treated  as  valid,  but  was  held,  when  violated,  not  to  prevent 
recovery  for  damage  done  by  a  collision,  to  a  vessel  not  observing  the  statute, 
by  a  tug  and  tow  passing  by,  but  not  entering  or  leaving  a  dock.  And  see 
Featherstone  v.  The  Jackson  and  The  Republic,  58  Federal  Rep.  607. 


No.  4.  — BAKEE  v.  OWNERS  OF  THE  "THEODORE  H. 
BAND."    (THE  "THEODORE  H.   RAND.") 

(H.  L.  1887.) 

RULE. 

Infringement  in  fact  of  a  regulation  by  one  of  colliding 
ships  is  excused  where  the  circumstances  are  such  that  the 
officer  in  charge  could  not  by  exercising  reasonable  care, 
and  the  skill  of  a  competent  seaman,  have  discovered  the 
fact  which  made  the  regulation  applicable. 

Baker  and  Others  v.  The  Owners  of  the  "Theodore  H.  Rand.** 
(The  "Theodore  H.  Rand.") 

12  App.  Cas.  247-255  (a.  c.  56  L.  J.  P.  65  ;  56  L.  T.  343 ;  35  W.  R.  781 ;  6  Asp. 

M.  C.  122). 

Ship.  —  Collision.  —  Liability  for  infringing  Regulations.  [247] 

A  ship  failing  to  obey  one  of  the  Regulations  for  preventing  collisions 
whereby  a  collision  occurs  is  not  to  be  deemed  to  be  in  fault  within  the  Mer- 
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chant  Shipping  Act,  1873  (36  &  37  Vict.  c.  85),  8.  17,  if  the  circamstances 
were  such  that  a  competent  seaman  exercising  reasonable  care  conld  not  have 
discovered  that  the  Regulation  was  in  fact  applicable. 

Of  two  sailing  ships  approaching  one  another,  the  S.  was  running  free  and 
the  T.  waA  close-hauled  on  the  port  tack.  It  was  therefore  the  duty  of  the  7\ 
to  keep  her  course  in  accordance  with  Arts.  14,  22,  of  the  Regulations  for  Pre- 
venting Collisions  at  Sea  (1884),  but  those  navigating  the  7^.,  in  the  belief  that 
the  5.  was  close-hauled  on  the  stai'board  tack,  ported,  whereby  a  collision 
occurred  :  — 

Heldf  affirming  the  decision  of  the  Court  of  Appeal,  that  since  with  ordi- 
nary skill  and  by  the  exercise  of  reasonable  care  those  navigating  the  T. 
could  not  have  ascertained  that  the  S.  was  running  free,  the  T.  was  not  to  be 
deemed  to  be  in  fault  within  the  Merchant  Shipping  Act,  1873  (36  &  37  Vict, 
c.  85),  s.  17. 

Appeal  from  a  decision  of  the  Court  of  Appeal  in  an  action  in 
rem  brought  by  the  appellants  against  the  Theodore  K  Hand  for 
damage  arising  out  of  a  collision.  The  owners  of  the  Theodore  H. 
Rand  counter-claimed  for  damages. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
delivered  by  Lord  Herschell. 

The  appellants  in  this  case,  who  are  the  plaintiffs  in  the  action, 
were  the  owners  of  the  Statesman,  a  brigantine  of  150  tons  register, 
which  was  sunk  whilst  on  a  voyage  from  South  Shields  to  the  Isle 
of  Wight,  owing  to  a  collision  with  the  respondents'  vessel,  a  full- 
rigged  ship  of  1198  tons  register,  called  the  Theodore  H.  Rand. 

The  collision  took  place  between  4  and  5  on  the  morning 
[•  248]  of  *  the  3rd  of  February,  1884,  about  five  miles  to  the  S.W. 
by  S.  of  Beachy  Head. 

All  the  crew  of  the  Statesman,  except  one  man  who  was  below 
at  the  time  of  the  collision,  were  drowned.  It  was  therefore 
impossible  to  call  any  witness  from  that  vessel  to  speak  to  her 
manoeuvres  prior  to  the  disaster. 

The  master,  mate,  and  several  of  the  crew  of  the  Theodore  H. 
Rand  were  called  as  witnesses.  Their  story  was  as  follows :  That 
the  Theodore  H.  Rand  was  close-hauled  on  the  port-tack  heading 
E.,  the  wind  being  light  from  the  N.N.E.  That  the  weather  was 
dark  and  hazy.  That  the  red  light  of  the  Statesman  was  seen  about 
half  a  point  or  a  point  on  the  starboard  bow  of  the  Theodore  JK 
Rand  about  half  to  three-quarters  of  a  mile  distant.  That  the 
red  light  was  watched,  and  as  it  kept  open  the  helm  of  the  Theodore 
H.  Rand  was  for  a  short  time  put  hard-a-port.     That  this  brought 
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the  Statesman- 8  red  light  about  two  points  on  the  port  bow  of  the 
other  vessel.  That  the  green  light  of  the  Statesman  was  then  seen, 
and  almost  immediately  afterwards  the  collision  occurred,  the 
stem  of  the  Statesman  coming  into  contact  with  the  port  bow  of 
the  Theodore  H,  Band. 

Upon  the  trial  before  Butt,  J.,  he  pronounced  the  Theodore  H. 
Band  alone  to  blame.  This  judgment  was  reversed  by  the  Court 
of  Appeal  (Baggallay,  L.  J.,  Sir  J.  Hannen,  and  Lindley,  L  J.),  who 
were  of  opinion  that  there  was  no  suflBcient  evidence  to  establish 
blame  on  the  part  of  either  vessel. 

Against  this  decision  the  present  appeal  was  brought. 

July  19,  20,  22, 1886.  Sir  R  Webster,  Q.  C,  and  C.  Hall,  Q.  C. 
(A.  E.  Nelson,  with  them),  for  the  appellants,  contended  {inter 
alia)  that  the  Statesman  was  running  free ;  that  the  Theodore  H. 
Band  (being  close  hauled)  had  infringed  Arts.  14  and  22  of  the 
Eegulations  for  Preventing  Collisions  at  Sea  in  porting  when  she 
should  have  kept  her  course;^  that  she  must  therefore  "be 
deemed  to  be  in  fault "  under  the  Merchant  Shipping  Act,  1873 
(36  &  37  Vict.  c.  85),  s.  17,  and  that  it  was  no  answer  to  say  that 
those  navigating  the  Theodore  H.  Band  could  not  have  discovered 
that  the  Statesman  was  running  free ;  and  referred  to  The 
*  Khedive,  5  App.  Cas.  876.  They  also  contended  that  in-  [*  249] 
dependently  of  the  Statute  and  Regulations  the  Theodore 
H.  Band  was  (upon  the  evidence)  guilty  of  negligence. 

Finlay,  Q.  C,  and  Baden  Powell  (Sir  W.  Phillimore,  with  them), 
for  the  respondents,  contended  that  the  evidence  showed  that 
those  navigating  the  Theodore  H,  Band  believed  and  were  justified 
in  believing  that  the  Statesman  was  close-hauled  on  the  starboard 
tack ;  that  in  that  belief  the  Theodore  H,  Band  in  porting  was 
acting  rightly  and  in  accordance  with  Arts.  14  and  22  of  the  Eegu- 
lations, and  that  she  was  therefore  not  to  be  deemed  to  be  in  fault 
under  the  statute.  They  also  contended  that  it  being  doubtful 
upon  the  evidence  whether  the  Statesman  was  running  free  or 
close-hauled,  the  question  upon  the  Regulations  did  not  arise ; 
and  that  the  Theodore  H.  Band  was  not  guilty  of  negligence. 

Sir  R.  Webster,  Q.  C,  replied. 

The  House  took  time  for  consideration. 

Feb.  14,  1887.  Lord  Herschell  (after  stating  the  facts  as 
above  given,  proceeded  as  follows :  — ) 

*  For  Regulations  of  1884,  see  Order  in  Coundl,  9  P.  D.  247,  253. 
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My  Lords,  the  most  important  question  argued  before  your 
Lordships  was  whether  those  navigating  the  Theodore  H.  Rand 
had  infringed  any  of  the  Begulations  for  Preventing  Collisions  at 
Sea,  and  must  therefore  be  held  to  blame.  It  was  contended  that 
they  had  infringed  Arts  14  and  22.  The  Statesman^  it  was  said, 
was  running  free,  whilst  the  Theodore  H,  Rand  was  close-hauled ; 
it  was,  therefore,  the  duty  of  the  Statesman  to  keep  out  of  the 
way  of  the  Theodore  H.  Rand,  and  the  duty  of  the  latter  vessel  to 
keep  her  course,  and  as  she  admittedly  had  not  done  so,  but  ported, 
she  must  be  held  to  be  in  fault. 

There  was  no  question  that  the  Theodore  H,  Band  was  close- 
hauled,  but  there  was  some  controversy  at  the  bar  on  the  part  of 
the  respondents  whether  the  Statesman  was  running  free.  The 
Court  of  Admiralty  and  the  Court  of  Appeal  both  came  to  the 
conclusion  that  she  was  running  free,  and  I  see  no  reason  to  think 
that  their  conclusion  was  incorrect.  This  being  so,  there 
[*  250]  *  can  be  no  doubt  that  the  Theodore  H.  Rand  did,  in  point 
of  fact,  fail  to  obey  the  rule.  The  appellants  contend  that 
this  is  enough  to  establish  her  liability,  and  that  it  matters  not 
whether  those  who  were  navigating  her  knew,  or  had  the  means  of 
knowing,  that  they  were  infringing  the  rule. 

I  am  of  opinion  that  this  view  cannot  be  supported.  In  the  case 
of  The  Beryl,  9  P.  D.  137, 138,  the  present  Master  of  the  Eolls 
used  the  following  language  in  relation  to  the  Eegulations  for  Pre- 
venting Collisions  at  Sea :  "  When  you  speak  of  rules  which  are  to 
regulate  the  conduct  of  people,  those  rules  can  only  apply  to  cir- 
cumstances which  must  or  ought  to  be  known  to  the  parties  at  the 
time ;  you  cannot  regulate  the  conduct  of  people  as  to  unknown 
circumstances.  When  you  instruct  people,  you  instruct  them  as 
to  what  they  ought  to  do  under  circumstances  which  are,  or  ought 
to  be,  before  them.  When  you  say  that  a  man  must  stop  and 
reverse,  or,  I  will  say,  slacken  his  speed,  in  order  to  prevent  risk 
of  collision,  it  would  be  absurd  to  suppose  that  it  would  depend 
upon  the  mere  fact  that  there  was  risk  of  collision,  if  the  circum- 
stances were  such  that  he  could  not  know  there  was  risk  of  colli- 
sion. I  put  some  instances  during  the  argument  to  show  that 
that  was  so.  .  .  .  How  can  you  regulate  their  conduct  if  neither 
can  see  the  other  until  they  are  close  together  ?  It  is  absurd  to 
suppose  that  you  could  regulate  their  conduct,  not  with  regard  to 
what  they  can  see,  but  to  what  they  cannot    see.     Therefore  the 
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consideration  must  always  be  in  these  cases,  not  whether  the  rule 
was  in  fact  applicable,  but  were  the  circumstances  such  that  it 
ought  to  have  been  present  to  the  mind  of  the  person  in  charge 
that  it  was  applicable." 

I  entirely  concur  in  the  view  thus  expressed,  and  adopt  the 
language  of  the  learned  Judge. 

The  next  question  that  arises  is  whether  those  in  charge  of  the 
Theodore  H.  Band  ought  to  have  known  that  the  Statesman  was 
running  free,  or,  in  other  words,  whether  they  could,  with  ordinary 
skill  and  by  the  exercise  of  reasonable  care,  have  ascertained  what 
the  fact  was.  Upon  this  the  Courts  below  have  differed  in  their 
conclusions.  The  question  is  of  course  most  material,  for  the  al- 
legation on  the  part  of  those  navigating  the  Theodore  H. 
*  Rand  is  that  they  believed  the  other  vessel  to  be  close-  [*  251] 
hauled,  and  therefore  ported,  whereas,  if  she  was  not  only 
in  fact  running  free,  but  could  have  been  ascertained  by  them  to 
be  so,  there  can  be  no  doubt  as  to  their  default. 

Butt,  J.  (and  I  gather  that  the  Trinity  Masters  agreed  with  him), 
was  of  opinion  that  the  ofiBcers  of  the  Theodore  H,  Rand  might 
and  ought  to  have  seen  that  the  Statesman  was  not  close-hauled- 
The  Court  of  Appeal  took  a  different  view,  and  were  advised  by 
the  nautical  gentlemen  who  assisted  them  that  there  was  not  suflB- 
cient  evidence  to  show  that,  by  the  exercise  of  any  reasonable  care 
and  diligence  on  the  part  of  the  Theodore  H.  Rand,  it  could  have 
been  ascertained  that  the  Statesman  was  running  free  and  was  not 
close-hauled. 

We  are  in^ted  to  adopt  the  view  taken  by  the  learned  Judge 
and  his  assessors  in  the  Admiralty  Court,  and  reject  that  taken' by 
the  Court  of  Appeal.  It  is,  of  course,  not  sufiBcient  for  the  appel- 
lants to  establish,  even  if  they  could  do  so,  that  it  might  have 
been  discovered  by  extraordinary  care  or  skill  that  the  Statesman 
was  not  close-hauled ;  it  is  incumbent  upon  them  to  prove  that  a 
competent  seaman  exercising  reasonable  care  would  have  discov- 
ered it.  Now,  upon  a  review  of  the  facts  deposed  to  in  evidence, 
the  skilled  nautical  assessors  who  assisted  the  Court  of  Appeal 
have  come  to  a  conclusion  on  this  point  adverse  to  the  appellants. 
I  think  it  would  be  a  strong  measure,  in  the  face  of  this  opinion, 
for  your  Lordships  to  hold  that  those  in  charge  of  the  Theodore  H. 
Rand  exhibited  in  this  respect  a  want  of  reasonable  care  or  skill. 
And  I  am  not  satisfied  that  they  did  so. 
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[Lord  Herschell  then  discussed  the  appellants'  contention 
that,  independently  of  the  point  above  decided,  the  Theodore  S. 
RaTid  had,  as  a  matter  of  fact  upon  the  evidence,  been  negligently 
navigated,  and  concluded  as  follows  :  — "] 

Under  these  circumstances  I  am  not  prepared  to  advise  your 
Lordships  to  reverse  the  judgment  of  the  Court  of  Appeal  and  pro- 
nounce the  respondents  to  blame  on  the  ground  that  the  chief  offi- 
cer of  their  vessel  was  guilty  of  the  negligence  imputed  to  him. 
Although  I  feel  the  weight  of  the  appellants'  argument,  I  do  not 
think  the  facts  upon  which  it  must  rest  have  been  so  clearly 
established  that  it  would  be  safe  to  found  a  judgment 
[*  252]  *  against  the  respondents  on  the  case  now  set  up  for  the 
first  time  at  the  bar  of  your  Lordships*  House. 

Upon  the  whole,  therefore,  I  move  that  the  judgment  appealed 
from  be  afl&rmed,  and  the  appeal  dismissed,  with  costs. 

Lord  Bramwell:  — 

My  Lords,  I  have  been  favoured  with  a  copy  of  the  opinion  of  my 
noble  and  learned  friend  who  has  just  addi*essed  your  Lordships, 
and  I  entirely  agree  in  his  reasoning  and  in  his  conclusion. 


Lord  FitzGerald  (after  stating  the  facts,  proceeded  as  follows :  — ) 

My  Lords,  has  it  been  established  on  the  part  of  the  Theodore  H. 
Rand  that  it  was  impossible  for  the  officer  of  that  ship,  under  the 
circumstances  in  which  he  was  placed,  and  by  any  amount  of  care 
and  diligence,  to  ascertain  the  true  position  of  the  Statesman,  and 
that  she  was  not  close-hauled,  and  was  running  free  ? 

This  was  the  question  which  was  so  very  much  pressed  on  us  on 
behalf  of  the  Statesman,  and  it  depends  on  the  proper  inference  to 
be  drawn  from  the  evidence  of  Knowlton,  the  chief  officer  of  the 
Theodore  H,  Rand. 

On  the  most  careful  examination  of  his  statements,  I  have  not 
been  able  to  see  that  he  is  not  entitled  to  credit,  and  I  have  come 
to  the  conclusion,  though  with  considerable  hesitation,  that  it  was 
not  practicable  for  him  to  have  ascertained  the  position  of  the 
Statesman.  He  judged  erroneously  that  she  was  close-hauled,  but 
the  question  is,  are  the  owners  of  the  Theodore  R.  Rand  responsible 
for  this  error? 

Upon  this  point  of  the  case,  it  seems  to  me  to  be  desirable  that 
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your  Lordships*  reasons  should  be  so  expressed  as  to  leave  no  open- 
ing for  the  supposition  that  the  ship  may  not  be  liable  for  an  error 
in  judgment  of  the  officer  in  charge,  even  where  that  officer  acted 
bonCt  fide  according  to  the  best  of  his  judgment  and  under  circum- 
stances of  difficulty.  The  Statesman  not  being  to  blame,  the  onv^ 
was  then  cast  on  the  owners  of  the  Theodore  to  show  that  she  was 
not  to  blame. 

Baggallay,  L.  J.,  rather  reverses  the  position,  when  he  says : 
"  I  have  come  to  the  conclusion  that  there  is  not  sufficient 
evidence  *  in  this  case  to  show  that,  by  the  exercise  of  any  [*  253] 
reasonable  care  or  diligence  on  the  part  of  those  on  board 
the  Theodore  H,  Rand,  the  actual  course  which  the  States- 
man was  pursuing  could  have  been  ascertained."      The  learned 
Lord  Justice  places  the  onus  of  proof  on  the  Statesman^  and 
in  using  the  flexible  term  "reasonable"  leaves  an  opening   for 
misconception. 

Lindley,  L.  J.,  deals  with  this  part  of  the  case  somewhat  more 
fully,  and  is  reported  to  have  said :  "  The  conclusion  was  wrong, 
and  therefore  what  the  Theodore  H.  Rand  did  was  wrong,  and  that 
raises  the  real  difficulty,  or  what  I  have  felt  all  throughout  to  be 
the  real  difficulty  in  the  case.  But  the  exigency  of  the  statute  is 
very  strict,  and  we  must  have  regard  to  the  statutory  enactment, 
which  is  the  17th  section  of  the  36  &  37  Vict.  c.  85,  and  although 
the  language  of  it  is  very  wide,  I  cannot  construe  that  section  as 
applying  to  a  case  where  a  man  acts  perfectly  honG,  fide,  and  makes 
a  mistake  for  which  he  is  not  in  any  way  morally  to  blame.  The 
position  of  affairs  was  this  —  I  am  stating  the  conclusion  at  which 
I  have  arrived  from  the  evidence  —  that  the  persons  on  board  the 
Theodore  H,  Rand  could  not  by  any  amount  of  reasonable  dili- 
gence have  ascertained  what  the  course  of  the  other  ship  was, 
whether  she  was  free,  or  whether  she  was,  as  they  supposed,  close- 
hauled  on  the  starboard  tack.  It  seems  plain,  when  one  comes  to 
investigate  these  rules,  that  such  a  state  of  things  might  arise. 
Then  if  a  man  is  not  in  a  position  to  find  out  what  the  other  ship 
is  doing,  if  he  cannot  with  reasonable  diligence  find  it  out,  and 
happens  to  make  a  mistake,  is  he  to  be  made  liable  under  the 
terms  of  the  17th  section  ?  I  think  so  to  construe  the  17th  section 
would  be  erroneous." 

The  language  imputed  to  the  Lord  Justice  is  too  wide,  and 
seems  to  be  capable  of  misinterpretation,  especially  in  the  passage 
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where  he  says  that  the  statute  does  not  apply  "where  a  man  acts 
perfectly  bond  fide,  and  makes  a  mistake  for  which  he  is  not 
morally  to  blame."  If  the  application  of  the  statute  was  to  be 
excluded  in  such  a  case,  its  wholesome  operation  and  efTect  would 
be  seriously  limited. 

I  can  well  conceive  many  instances  in  which  the  master  of  the 

ship,  acting  bond  fide  and  according  to  the  best  of  his  skill  and 

judgment,  commits  an  error  for  which  he  may  not  be  mor- 

[*  254]  ally  *  responsible,  and  yet  the  owners  of  his  ship  would  be 

answerable  for  the  consequences. 

It  seems  to  me  that  the  statute  intended  to  exclude  considera- 
tions of  mere  mistake,  error  of  judgment,  and  the  like,  and  to  lay 
down  a  very  rigid,  though  not  inflexible,  rule. 

The  language  of  the  17th  section  of  the  statute  is :  "  If,  in  any 
case  of  collision,  it  is  proved  to  the  Court  before  which  the  case  is 
tried  that  any  of  the  regulations  for  preventing  collision  contained 
in  or  made  under  the  Merchant  Shipping  Acts,  1854  to  1873,  has 
been  infringed,  the  ship  by  which  such  regulation  has  been 
infringed  shall  be  deemed  to  in  fault,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  circumstances  of  the  case  made 
departure  from  the  regulation  necessary." 

There  were  no  circumstances  shown  to  make  a  departure  from 
the  regulation  necessary.  The  Statesman  obeyed  rule  14  by  taking 
the  proper  manoeuvre  to  keep  out  of  the  way  of  the  close-hauled 
ship,  the  Theodore  H.  Band,  and  the  question  seems  rather  to  be 
on  the  construction  of  Art.  22  whether  the  Theodore  H,  Rand 
violated  or  broke   that  rule. 

The  22nd  Article  is,  "Where  by  the  above  rules  one  of  two 
ships  is  to  keep  out  of  the  way,  the  other  shall  keep  her  course," 

The  Theodore  H,  Rand  did  not  keep  her  course.  It  seems,  how- 
ever, hard  and  unreasonable  to  afiBrm  that  the  22nd  Article  was 
violated  by  the  master  of  the  Theodore  H.  Rand  if  it  was  impossible 
for  him  to  ascertain  that  the  14th  Article  was  applicable,  and  if  in 
the  critical  emergency  which  was  thus  forced  on  him  he  took  the 
step  which  the  crisis  seemed,  in  his  judgment,  imperatively  to 
demand. 

Butt,  J.,  puts  the  matter  thus,  and  I  think  with  accuracy: 
"  The  mistake  on  the  part  of  the  port-tacked  ship  brought  about 
the  collision  because  the  other  was  acting  rightly."  "  I  have  to 
apply  this  statutory  rule.     I  would  not  apply  it  against  a  port- 
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tacked  ship  if  I  thought  it  were  impossible"  — your  Lordships  will 
observe  that  he  uses  the  word  "  impossible  "  — "  for  her  officer  to 
tell  what  he  had  to  deal  with." 

The  Statesman  was  not  to  blame.  The  Theodore  ff.  Band 
caused  the  calamity.  It  lay  on  her  owners  to  establish  that  she 
was  not  to  blame,  by  clear  and  satisfactory  proofs  that  it 
was  *  impracticable  for  the  officer  in  charge,  using  his  [*255] 
utmost  care  and  diligence,  to  make  out  the  situation  he 
had  to  deal  with  in  relation  to  the  Statesman,  and  that,  being 
placed  in  circumstances  of  great  difficulty,  be  bad  acted  to  the  best 
of  his  skill  and  judgment 

After  much  hesitation  I  have  come  to  the  conclusion  that  the 
owners  of  the  Theodore  H.  Band  have  established  that  position  in 
evidence,  and  that  their  ship  consequently  was  not  to  blame. 

Lord  Hebschell  :  — 

My  Lords,  my  noble  and  learned  friend  Lord  Ashboubne,  who 
took  part  in  the  hearing  of  this  appeal  and  is  unable  to  be  present 
to-day,  has  asked  me  to  state  that  he  has  perused  in  print  the 
judgment  which  I  have  delivered  this  morning  and  that  he  entirely 
concurs  in  it. 

Order  appealed  from  affirmed;  and  appeal  dismissed  with 
costs. 
Lords'  Journals,  14th  February,  1887. 

ENGLISH  KOTES. 

The  rules  of  1897  are  substantially  the  same  so  far  as  relates  to  the 
point  which  was  in  question  in  the  above  case.  There  is  of  course  no 
difficulty  in  ordinary  weather  in  the  day-time  in  determining  whether 
a  vessel  is  close-hauled  or  running  free.  But,  as  Mr.  H.  Stuart  Moore 
observes  in  his  book  on  the  New  Rules,  this  is  not  so  easy  at  night. 

By  Article  21  of  the  rules  of  1897,  a  vessel  close-hauled  on  the  star- 
board tack  is  directed  to  keep  her  course  and  speed.  It  seems  clear 
under  this  rule  that  a  vessel  close-hauled  on  the  starboard  tack  must 
not  luff  up  so  that  her  sails  begin  to  shake.  This  was  decided  to  be 
the  case  even  under  the  former  regulations,  which  said  nothing  about 
''  speed,"  although  it  was  allowed  that  luffing  up  half  a  point  or  so 
if  she  could  do  so  without  the  sails  shaking  would  not  be  altering  her 
course  within  the  meaning  of  the  rules.  The  Earl  Wemys  (C.  A.  1889), 
61  L.  T.  289. 
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AMERICAN  NOTES. 

Under  the  navigation  rules,  a  sail  vessel  is  in  general  entitled  to  keep  her 
course  as  against  a  steamer,  and  the  presumption  is  strong  against  a  steamer 
which  collides  with  her;  but  this  right  of  way  is  not  a  right  to  sail  where  the 
privileged  vessel  chooses,  and  the  rule  does  not  apply  when  it  is  practically 
impossible  for  the  steamer  to  keep  off  the  course  of  a  sailing  vessel  without 
colliding  with  another  vessel,  or  running  aground.  The  MarguerUe,  87  Fed- 
eral Rep.  953,  956  ;  The  Queen  Elizabeth,  100  id.  874;  The  Isaac  H.  TUlyer, 
101  id.  478 ;  Squires  v.  Parker,  id.  843.  This  exception  is  in  fact  recognized 
by  statute,  as  rule  24  of  United  States  Revised  Statutes,  and  Art.  27  of 
the  Act  of  1890,  provide  that,  in  obeying  and  construing  the  steering  and 
sailing  rules,  due  regard  shall  be  had  to  all  the  dangers  of  navigation  and  col- 
lision, and  to  any  special  circumstances  which  may  render  a  departure  from 
the  preceding  rules  necessary  in  order  to  avoid  immediate  danger.  See  The 
Maggie  J.  Smith,  123  United  States,  349 ;  The  E.  A.  Packer,  140  id.  360.  The 
general  rule  that  the  steamer  must  give  way  applies  also  to  tugs  with  tows  ; 
— though  not  so  easily  handled,/they  are  by  the  law  burdened  with  an  in- 
creased responsibility  because  of  the  methods  of  navigation  which  they  adopt. 
The  Marguerite^  supra.    See  The  H.  M.  Whitney,  86  Federal  Rep.  697. 


No.  5.— THE  ESK.    THE  GIT  ANA. 
(1869.) 

RULE. 

A  SHIP  with  her  anchor  down,  but  not  actually  holden 
by  it,  is  "  under  way,"  within  the  meaning  of  the  Regula- 
tions, and  is  bound  to  exhibit  coloured  lights. 

The  Esk.    The  Oitana. 

L.  R.  2  A.  &  £.  35a-<S53  (s.  c.  38  L.  J.  Adm.  33 ;  20  L.  T.  587 ;  17  W.  R.  1064). 

[350]  Collision.  — -  Vessel  with  Anchor  doum,  but  not  held  by  it.  — Coloured  Lights. 

A  vessel  with  her  anchor  down,  but  not  actually  holden  by  and  under  the 
control  of  it,  is  *'  under  way,*'  within  the  meaning  of  the  Admiralty  Regula- 
tion (1868),  and  Is  bound  to  exhibit  coloured  lights. 

Collision.  Cross-causes  of  damage  in  respect  of  a  collision 
between  the  Esk  and  the  Gfitana.  The  circumstances  are  fully 
stated  in  the  judgment 

Dr.  Deane,  Q.  C,  and  Bayford,  for  the  owners  of  the  Gitana. 

Milward,  Q,  C,  and  Clarkson,  for  the  owners  of  the  £sk 
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Sir  K.  Phillimore.  —  This  is  a  cause  of  collision  between  the 
brig  Oitana  and  the  schooner  Esk ;  these  are  cross-actions.  The 
Gitana  is  a  Prussian  brig  of  323  tons  register,  with  a  crew  of  ten 
hands,  and  was  on  a  voyage  from  Memel  to  London  laden  with 
staves.  Between  11  and  12  o'clock  at  night,  on  the  13th  of 
November,  1868,  she  was  running  up  under  the  charge  of  a  pilot 
(who  had  boarded  her  ofif  Lowestoft)  between  the  Sunk  and  the 
Gunfleet  Sands ;  she  was  under  all  plain  sail,  the  tide  was  high- 
water,  slack,  the  wind  was  northerly,  probably  at  some  point  between 
N.N.E.,  and  N.  by  W.,  she  was  heading  W.S.W.,  her  captain  and 
the  pilot  were  both  on  the  starboard  side  of  the  quarter-deck,  and 
about  11.30  they  both  saw  a  white  anchor-light  about  half  a  point 
on  the  starboard  bow  at  the  distance  of  a  quarter  of  a  mile ;  they 
did  not  see  the  vessel  which  carried  it ;  the  night  appears  to  have 
been  dark  and  hazy ;  this  vessel  was  the  E9k.  The  pilot  of  the 
Gitana,  supposing,  as  he  says,  the  light  to  be  that  of  a  vessel 
riding,  starboarded  to  pass  under  her  stern ;  the  light  opened  a 
point-and-a-half  to  two  points,  sufficient,  he  says,  for  him  to  clear ; 
he  gave  the  order  to  "  steady ; "  at  that  time  he  still  saw  the  white 
light ;  then  shouting  was  heard,  and  the  Eik  was  seen  at  the  dis- 
tance of  about  a  cable  and  a  half  with  her  boom-foresail  and  inner- 
jib  set ;  the  shouting  from  the  Esk  was,  "  Port  your  helm,  we  are 
shifting  our  berth,  we  are  still  at  anchor,"  or,  "  our  anchor  is  still 
down."  The  pilot  ordered  the  helm  hard-aport  instantly, 
and  *  almost  immediately  the  vessels  came  into  colh'sion  ;  [*  351] 
the  Gitana^s  jib-boom  caught  the  fore-stays  of  the  Esk,  and 
afterwards  their  hulls  came  together ;  the  Gitana  backed  her  yards 
to  clear  the  vessels,  and  at  the  request  of  the  pilot  the  Esk  paid  out 
more  chain,  which  was  heard  to  run  over  the  windlass  quick ;  the 
pilot  swears  that  the  Esk  was  in  motion,  and  had  moved  a  ship's 
length  after  he  saw  the  white  light.  These  appear  to  be  the 
principal  facts  stated  on  behalf  of  the  Gitana.  The  story  told  on 
the  part  of  the  Esk  is,  that  she  was  a  schooner  of  117  tons,  with  a 
master  and  a  crew  of  five  hands,  bound  from  the  port  of  London  to 
Sunderland ;  that  at  5  o'clock  in  the  evening  of  the  13th  of  Novem- 
ber she  brought  up  to  the  east  of  the  Middle  Buoy  of  the  Gunfleet, 
a  mile  from  the  sand,  anchored  by  her  starboard  anchor  with  thirty 
or  thirty-five  (for  the  quantity  is  variously  stated)  fathoms  of 
chain,  and  heading  east ;  three  hours  afterwards  a  brig  anchored 
astern  of  her ;  her  master  says  he  could  see  a  riding-light  distinctly 
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at  the  distance  of  a  mile  between  11  and  12  o'clock,  at  which  time 
he  called  up  all  hands  to  get  up  the  anchor ;  there  is  no  doubt  that 
the  £sk  had  then  and  at  the  time  of  the  collision  a  proper  anchor- 
li^t  exhibited;  the  crew  heaved  in  about  fifteen  fathoms  of  chain, 
the  boom4Qie8ail  and  inner-jib  were  then  set ;  more  chain,  seven  or 
e^t  fothoms,  it  is  said,  was  then  got  in ;  when  attention  was  called 
to  a  green  light  nearly  three  point  on  the  port  bow ;  the  vessel 
canring  it  (the  GUana)  was  see  a  quarter  of  a  mile  off;  the 
Baster  of  the  JUfc  hailed  as  loud  as  he  could  that  he  was  at  anchor, 
and  chat  his  anchor  was  still  down,  the  crew  stopped  getting  in 
the  chain,  and  the  master  swears  that  the  anchor  was  then  holding ; 
the  nustar  says  he  hailed  **  Port,"  because  the  Gitana  seemed  to 
be  coruing  in  on  his  port  bow ;  it  was  sworn  that  the  anchor  was  on 
ibid  ground  at  the  time  of  the  collision,  and  one  witness  swears  that 
he  was  sure  the  anchor  was  not  "  tripped,"  for  the  chain  was  going 
«>vef  :he  windlass  when  the  vessel  struck  them ;  it  is  further  sworn 
;Li;  the  GiUtmai's  stem  struck  the  Ssk^s  cathead  on  her  port  side, 
a&id  cAZLsed  kor  U>  drive,  and  her  anchor  to  come  home;  these 
a^^c^u^  CO  be  the  principal  facts  in  evidence  on  behalf  of  the  £sk. 

Trva  «hb  evidettoe,  and  upon  all  the  circumstances  of  the  case, 
:wv  v^j2«s:k«is  BMj  aiiae,  one  of  fact  and  one  of  law.    The  question 

ol  fact  is»  whether  or  no  the  anchor  of  the  Bsk  was  holding 
"*  ;J\?::^  her  at  *the  time  of  the  collision?    Now,  according  to  her 

owm  statement^  the  £8k  saw  the  green  light  of  the  Gitana 
^Vc:  :2:jm«  iN»nts  on  her  port-bow ;  and  the  Trinity  Masters  advise 
:xt3e  :>^4  if  the  £dt  was,  as  she  represents  herseU  to  have  been, 
:><eii  $:;ikUOQarr  at  her  anchor,  she  could  have  no  reason  to  suppose 
:!x^:  :^  v^^cujm  would  not,  under  a  starboard  helm,  pass  her  to  the 
^a;^«^)Lru;  ;he  £si>  however, hails  the  Gitanato  port  her  helm,  and 
,t:  :>t*  ^;wae  time  hails  that  her  anchor  is  "  still  down  "  or  "  down.'* 
r  c  IV..v.:t  M^ti^efS  are  at  a  loss  to  understand  why,  if  the  JBsk  were 
>>;r^vt  >v  her  anchor,  she  should  have  hailed  the  Gitana  to  port 
xr  >v*^^  i:  while,  on  the  other  hand,  if  the  Esk  was  not  holden  by 
>vr  i '.V  >  Xv  but  had  canted  and  was  forging  ahead,  then  the  hailing 
V  vv^?t  :^^  helm  would  be  intelligible,  because  the  Esk  would  in 
vt\  .*t*se  V  ew«8sing  the  bows  of  the  coming  vessel ;  moreover, 
s,  ^^' v\^  *^^  IVinity  Masters  as  a  suspicious  circumstance  that  a 
x^^5i5^i  ^:;3^  *  piv^per  anchor^light  up,  as  the  Ssk  certainly  had, 
<;s  .*\l  ^.-^wrtheless  hail  the  fact  of  her  being  at  anchor,  which  it  is 
\  V  vo-Y  V-' iect  of  the  light  to  indicate.    The  answer,  that  the  £$k 
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had  hoisted  her  boom-foresail  and  inner-jib,  which,  unless  she  hailed 
that  she  was  at  anchor,  might  have  deceived  the  approaching  vessel, 
does  not  remove  this  suspicion  ;  because  the  carrying  of  these  sails 
in  conjunction  with  a  white  light  would  not  indicate  to  a  person  of 
competent  nautical  knowledge  that  she  was  under  way. 

Applying  my  own  judgment  to  this  advice  so  tendered  to  me  by 
the  Trinity  Masters  I  have  arrived  at  the  conclusion  that  the  Esh 
was  not  holden  by  her  anchor  at  the  time  of  the  collision. 

The  finding  of  this  fact  renders  necessary  the  consideration  of 
the  question  of  law,  which  is  of  considerable  importance,  and 
which,  I  regret  to  say,  I  am  called  upon  to  decide  for  the  first 
time.  In  the  case  of  the  Oeorge  Arkle,  in  which  the  decision  of 
this  Court  was  affirmed  by  the  Privy  Council  (Lush.  382),  it  was 
ruled  that  a  vessel  driven  from  her  anchors  by  a  gale  of  wind,  and 
setting  sail  to  get  out  to  sea,  is,  even  if  wholly  unmanageable, 
''  under  way  "  within  the  meaning  of  the  Admiralty  Eegulations 
(1858),  and  {is  bound  to  exhibit  coloured  lights ;  and  that  the 
omission  in  such  circumstances  to  exhibit  the  coloured  lights  is 
negligence,  notwithstanding  the  ship  was  in  great  diiSficulty 
and  danger,  and  *  that  the  ship  is  liable  for  any  collision  oc-  [•  353] 
casioned  thereby.  This  judgment  furnishes  some  assis- 
tance to  me,  but  is  clearly  not  decisive  of  the  present  case. 

The  object  of  the  Regulations,  so  far  as  their  bearing  on  the 
present  case  is  concerned,  with  respect  to  carrying  lights,  is  to 
furnish  the  means  of  apprising  other  vessels  whether  the  vessel 
carrying  them  be  stationary  or  in  motion,  in  order  that  the  coming 
or  meeting  vessel  may  direct  her  course  in  consequence,  and  give 
the  vessel  carrying  coloured  lights  and  in  motion  a  wider  berth 
than  she  would  give  if  that  vessel  carried  an  anchor-light  and  was 
stationary.  This  is  the  principle  which  underlies  these  rules ;  it 
is  possible,  no  doubt,  to  draw  fine  distinctions  between  vessels 
which  have  just  actually  raised  their  anchor  oflf  the  ground  and 
those  which  are  in  the  very  act  of  doing  so ;  but  practically  the 
true  criterion  as  to  the  application  of  the  Eegulation  must  be, 
whether  the  vessel  be  actually  holden  by  and  under  the  control 
of  her  anchor,  or  not.  The  moment  she  ceases  to  be  so,  she  is  in 
the  category  of  a  vessel  "  under  way,"  and  must  carry  the  ap- 
pointed coloured  lights.  The  case  before  the  Court  strongly 
illustrates  the  expedience  of  these  Regulations ;  for  had  the  Esk 
when  she  canted  lighted  and  exhibited  her  lamps,  which  appear  to 
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have  been  ready,  her  red  light  instead  of  the  white  would  have 
been  visible  to  the  Gitana  in  the  first  instance,  and  the  Gitana 
would  have  ported  then  instead  of  starboarding,  and  this  collision 
would  have  been  avoided.  It  remains  only  to  notice  two  positions 
of  the  counsel  for  the  Esk,  namely,  that  the  collision  was  caused 
by  a  bad  look-out,  and  "  by  too  close  a  shore  "  on  the  part  of  the 
Gitana.  The  first  contention  is  not  supported  by  the  evidence ; 
and  as  to  the  second,  the  opinion  of  the  Trinity  Masters,  from  which 
I  see  no  reason  to  differ,  is,  that  the  manoeuvre  of  the  Gitana  would 
have  afiforded  ample  room  for  avoiding  collision  with  a  vessel 
holden  by  her  anchor,  as  the  Esk  was  in  the  circumstances  rightly 
presumed  to  be.  I  pronounce  the  Esk  solely  to  blame  for  this 
collision. 

ENGLISH  NOTES. 

By  the  Eegulations  of  1897:  "  A  vessel  is  '  underway '  within  the 
meaning  of  these  rules  when  she  is  not  at  anchor,  or  made  fast  to  the 
shore  or  aground.'' 

No.  6.  — THE  RO8AT1TR 
(1880.) 

RULE. 

A  SAILING  vessel  hove  to  is  "  under  way,"  within  the 
meaning  of  the  Regulations ;  and  if  hove  to  on  the  port 
tack  must  be  got  under  command  and  kept  out  of  the  way 
of  a  crossing  vessel  close  hauled  on  the  starboard  tack. 

The  Bosalie. 

5  P.  D.  245-246  (a.  0.  50  L.  J.  Adm.  3 ;  44  L.  T.  32) 

[245]  Collision.  —  Regulations  for  Preventing  Collisions  at  Sea,  —  Arts.  12, 18.— 
Sailing  Vessel  hove  to  on  Port  Tack. 

A  sailing  vessel  hove  to  on  the  port  tack  is  bound  to  keep  out  of  the  way 
of  a  crossing  vessel  ander  sail  close-haaled  on  the  starboard  tack. 

This  was  a  case  of  collision  brought  hy  the  owners  of  the  fishing 
dandy  Young  Alonzo  against  the  three-masted  schooner  Rosaiu. 
The  collision  took  place  at  11  a.  m.  in  fine  clear  weather  off  Ply- 
mouth, the  wind  at  the  time  being  from  the  east  a  fresh  breeze. 
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The  Young  Alonzo  was  lying  hove  to  on  the  port  tack  with  her 
foresail  sheet  to  windward  and  her  tiller  about  three  parts  down, 
and  heading  about  southeast,  and  she  so  remained  until  the  colli- 
sion,  and  hailed  to  the  Rosalie  to  keep  out  of  her  way. 

The  Rosalie  was  a  three-masted  schooner,  and  she  was  coming 
up  channel  close  hauled  on  the  starboard  tack  and  heading  about 
N.N.K  She  sighted  the  Young  Alonao  about  a  mile  oflf  bearing 
about  three  points  on  the  port  bow.  The  Rosalie  kept  her  course 
until  there  was  immediate  danger  of  collision,  when  her  helm  was 
put  hard  down  and  she  came  into  collision  with  the  starboard  side 
of  the  Young  Alonzo. 

J.  P.  Aspinall  and  F.  W.  Eaikes,  for  the  plaintiffs.  —  The 
Rosalie  could  easily  have  kept  clear  of  the  Young  Alonzo;  she 
must  have  seen  that  the  Young  Alonzo  was  hove  to,  and  according 
to  the  ordinary  practice  of  navigation,  a  ship  under  way  should 
keep  clear  of  a  vessel  hove  to.  The  Lake  St.  Clair,  nomine  WU- 
son  V.  The  Canada  Shippin^f  Co. ,  2  App.  Cas.  389. 

E.  C.  Clarkson  and  Myburgh,  for  the  defendants,  —  Art.  12  of 
the  Regulations  for  Preventing  Collisions  at  Sea  applies.  The 
Young  Alonzo  had  the  wind  on  the  port  side,  and  if  she  had  put 
up  her  helm  and  let  her  foresail  draw  she  could  have  got  out  of 
the  way  of  the  Rosalie.  The  Rosalie  was  entitled  up  to  the  last 
moment  to  suppose  that  the  Young  Alonzo  would  have  obeyed  the 
regulations,  and  the  Rosalie  was  bound  to  keep  her  course.  Art. 
18,  The  James,  Swa.  60 ;  The  London,  6  No.  Ca.  29. 

*  Sir  Robert  PmLLiMORE.  —  I  am  of  opinion  that  the  [♦  246] 
12th  Article  of  the  Regulations  for  Preventing  Collisions 
at  Sea  applies  to  this  case.  That  article  is  in  terms  as  follows : 
"When  two  sailing  ships  are  crossing  so  as  to  involve  risk  of  col- 
lision, then  if  they  have  the  wind  on  different  sides,  the  ship  with 
the  wind  on  the  port  side  shall  keep  out  of  the  way  of  the  ship 
with  the  wind  on  the  starboard  side,  except  in  the  case  in  which 
the  ship  with  the  wind  on  the  port  side  is  close  hauled  and  the 
other  ship  free,  in  which  case  the  latter  ship  shall  keep  out  of  the 
way ;  but  if  they  have  the  wind  on  the  same  side,  or  if  one  of 
them  has  the  wind  aft,  the  ship  which  is  to  windward  shall  keep 
out  of  the  way  of  the  ship  which  is  to  leeward."  The  Young 
Alonzo  had  the  wind  on  her  port  side,  and  the  Rosalie  had  the 
wind  on  her  starboard  side.     The   Young  Alonzo  ought  to  have 
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released  her  tiller.  I  am  of  opinion  that  the  Young  Alonzo  is 
to  blame.  Then  there  is  the  question  whether  the  Bouilie  is  not 
also  to  blame.  She  might  have  done  something  in  the  circum- 
stances to  avoid  the  collision,  and  ought  to  have  seen  the  Young 
Alonzo  in  tima  She  did  nothing.  She  ought  to  have  starboarded 
and  passed  astern  of  the  Young  Alamo,  whereas  she  ran  on  to  the 
starboard  side  of  the  Young  Ahnaso.  I  pronounce  both  vessels  to 
blama 

ENGLISH  NOTES. 

A  steam  tug  Ijing  to  under  jib  and  foresail  with  her  engines  stopped 
and  her  helm  lashed  a-port,  and  with  onlj  just  sufficient  steam  up  to 
enable  her  to  reverse  her  engines,  has  been  held  to  be  a  steamship 
«  under  way  "  and  bound  to  ke^  out  of  the  way  of  sailing  ships.  The 
Jennie  &  Barker  (1875),  L.  K  4  A.  &  £.  466»  3  Asp.  M.  C.  42.  See 
also  The  Brig  Byron,  2  New  South  Wales  Bep.  Adm.  1.  H.  Stuart 
Moore  Bules,  &c.,  2nd  ed.  p.  10.  And  see  Bule  of  1897,  cited,  p.  646, 
supra, 

AMERICAN  NOTES. 

One  of  the  preliminary  proriaioiis  of  the  Aet  of  Coogieas  of  August  19, 
1890,  dlBCUBSsd  tiipra,  p.  631,  was  the  following :  **  A  vessel  is  *  under  way ' 
within  the  meaning  of  these  rules  when  she  is  not  at  anchor,  or  made  fast  to 
the  shore,  or  aground."  26  United  States  Statutes  at  Large,  p.  321.  And 
this  provifflon  was  repeated  in  the  Act  of  Congress  of"  Jane  7,  1897,  c.  4 
(80  Statutes  at  Large,  p.  96),  which  ado{>ted  regulations  for  preventing  colli- 
sions, to  be  ''followed  by  ail  vessels  navigating  all  harbors,  rivers,  and  inland 
waters  of  the  United  States,  except  the  Great  Lakes  and  their  oounecting  and 
tributary  waters  as  far  east  as  Montreal  and  the  Red  River  of  the  North  and 
rivers  emptying  into  the  Golf  of  Mexico  and  their  tributaries,  and  are  hereby 
declared  special  rules  duly  made  by  local  authority.** 

When  a  collision  occurs  between  a  moored  or  grounded  vessel  and  one  that 
is  moving,  the  latter  has  the  burden  of  proof  to  show  that  it  was  free  from 
fault,  and  the  &ct  that  the  former  eztoida  beyond  her  own  dock  by  eustom 
or  necessity,  and  along  the  space  at  which  the  latter  is  aeeostomed  to  land, 
does  not  make  the  former  chargeable  with  contributory  negligence.  Tke 
Gramte  Siaie,  8  Wallace  (U.  S.)>  310;  TV  Martha  Doris,  M  Federal  Rep. 
659;  Tke  D.  H.  MiUety  76  id.  877;  Tke  Aiba^  id.  866;  Etm  v.  Merckanis' t 
Mmers*  TVoasp.  Co.,  99  id.  793;  Tke  Hamer^  id.  795;  Tke  Cify  of  Maeen, 
100  id.  139;  Tke  Nettie  Smmdherg,  id.  886;  T&e  Wwt.  M.  Haag,  101  id.  846. 
The  bttiden  is  upon  a  stationary  vessel  which  breaks  from  her  anchorage  or 
moorings  and  collides  with  another,  to  show  that  she  was  not  at  fault  7%e 
Louisiana.^  Wallace  (U.  S.),  164;  Tke  SappUre,  U  id.  164;  The  Mary  J. 
Bobbins,  100  Federal  Rep.  141 ;  Tke  WaieHoo  and  Tke  Glemavon^  id.  332. 
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No.  7.  — THE  OWNERS  OF  THE  "P.  CALAND"  v.  GLA- 

MOEGAN  STEAMSHIP  COMPANY.    (THE  «P. 

CALAND.") 

(H.  L.  1893.) 
BULB. 

The  description  of  being  "not  under 'command/'  within 
the  Regulations,  does  not  apply  to  a  steamship  which, 
although  with  damaged  machinery,  is  going  steadily  at 
the  rate  of  four  or  five  knots,  and  capable  of  answering 
her  helm. 

The  Owners  of  the  <<P.  Calaad''  v.  Glamorgan  Steamship  Company, 
Limited.    (The  «<  P.  Caland.**) 

1893.    A.  C.  207-217  (8.  0.  62  L.  J.  P.  41 ;  68  L.  T.  469  ;  7  Asp.  M.  C.  317). 

Skip.  —  Admiralty.  —  CoUiman.^ReguiaHoM,  —  "  Making  Way.^  **  Not  [207] 

under  Command." 

This  House  will  not  disturb  a  mere  finding  of  fact  in  which  both  the  Courts 
below  have  concurred,  unless  it  can  be  oleiM^ly  shown  that  the  finding  was 
erroneous. 

By  Art  5  of  the  Hegulatioos  of  1884  for  Preventing  ColliBions  at  Sea,  sub- 
sect,  (a),  a  steamship,  **  which  from  any  accident  is  not  under  command,  shall  at 
night  carry,"  in  place  of  the  white  light,  *<  three  red  lights  in  globular  lanterns.'' 
By  sub-sect,  (c)  such  a  steamship,  *<  when  making  way  "  through  the  water,  shall 
carry  the  side-lights.  By  sub-sect,  (d)  the  \i$i,hta  *^  required  to  be  shown  by  this 
article  are  to  be  taken  by  other  ships  as  signals  that  the  ship  showing  them 
is  not  under  command,  and  cannot  therefore  get  out  of  the  way." 

Owing  to  an  accident  to  her  machinery,  the  speed  of  a  steamship  was  re- 
duced from  eleven  knots  to  between  four  and  five  knots.  She  was  able  to 
steer,  but  could  not  reverse  and  go  astern  as  quickly  as  before.  She  hoisted 
three  red  lights  in  place  of  the  white  light  and  went  ahead ;  but  it  was  found 
as  a  fact  both  in  the  Admiralty  Division  and  in  the  Court  of  Appeal  that  she 
did  not  exhibit  her  red  side-light  till  the  moment  when  she  came  into  collision 
with  another  vessel.  The  Courts  below  held  that  she  thus  misled  the  other 
vessel  into  the  belief  that  she  was  stationary,  and  so  caused  the  collision:  — 

Held,  that  as  it  could  not  be  clearly  shown  that  the  finding  of  fact  as  to  the 
red  side-lifi^ht  was  erroneous,  this  House  would  not  disturb  it. 

By  Lord  Hersohell,  L.  C.  —  This  ship  being  able  to  make  way  at  between 
four  and  five  knots,  to  steer,  and  to  stop  and  reverse,  thoug^h  less  quickly  than 
before,  and  the  danger  of  the  machinery  ceasing  to  work  at  any  moment  not 
being  imminent,  the  ship  could  not  properly  be  said  to  be  **  not  under  com- 
mand,'* within  the  meaning  of  the  Regulations. 
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Appeal  from  a  decision  of  the  Court  of  Appeal  ([1892]  P.  191). 
The  facts  were  briefly  as  follows :  — 
[•  208]  •  On  the  15th  of  April,  1891,  between  8  P.  M.  and 
9  p.  M. ,  the  P.  Caland  was  steaming  up  channel  through 
the  straits  of  Dover  when  an  accident  happened  to  the  machinery, 
the  effect  of  which  was  that  her  speed  was  reduced  to  between  four 
and  five  knots  (her  full  speed  being  about  eleven  knots),  and  that 
she  took  longer  to  reverse  and  go  astern.  The  captain,  being  of 
opinion  that  she  was  too  near  the  Varne  shoal  to  stop  and  repair 
the  damage,  continued  his  course  at  from  four  to  five  knots ;  but, 
considering  her  to  be  a  disabled  ship,  hauled  down  the  white 
masthead  light  and  hoisted  three  red  lights  at  the  masthead,  as 
prescribed  by  Art  5  of  the  Eegulations  of  1884  for  Preventing 
Collisions  at  Sea  for  vessels  "  not  under  command.  *  Whether 
the  side-lights  were  also  exhibited  was  a  question  in  dispute, 
those  on  board  the  P.  Caland  alleging  that  they  were.  About 
9  P.  M.  the  P.  Caland  came  into  collision  with  the  Glamorgan 
steamshipi  which  was  bound  down  channel.  The  two  vessels 
were  locked  together  for  a  considerable  time,  after  which  they 
parted,  the  P.  Caland  proceeding  on  her  course  for  about  half  an 
hour,  when  she  stopped  to  repair. 

The  owners  of  the  Olamorgan  having  brought  an  action  in  the 
Admiralty  Division  against  the  owners  of  the  P.  Caland,  the 
plaintiff's  case  was  {inter  alia)  that  the  P.  Caland  could  not  be 
said  to  be  a  vessel  **  not  under  command  *  within  the  meaning  of 
Art  5  of  the  Eegulations  of  1884  for  the  Preventing  of  Collisions 
at  Sea;  that  she  had  therefore  infringed  that  article,  and  that 
owing  to  her  having  exhibited  three  red  lights  at  the  masthead 
and  no  side-light  (until  the  moment  of  the  collision),  the  Glamor- 
gan was  misled  into  supposing  that  the  P.  Caland  was  stationary, 
and  manoeuvred  accordingly.  The  defendants'  case  was  (inter 
alia)  that  the  P.  Caland  did  exhibit  her  side-lights,  and  that 
those  on  board  the  Glamorgan  must  or  ought  to  have  seen  the  red 
side-light  long  before  the  collision ;  that  the  Glamorgan  manoeu- 
vred in  disregard  of  the  side-light,  and  was  to  blame  for  the 
collision. 

Jeune,  J.,  being  of  opinion  that  the  P.  Caland  was  able  to  get 
out  of  the  way  of  other  vessels,  held  that  she  could  not  be  said 
to  be  **  not  under  command  "  within  the  meaning  of  Art  5,  and 
that  she  was  therefore  wrong  in  hoisting  the  three  red  lights. 
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He  *  also  found  as  a  fact  that  she  did  not  exhibit  the  red  [*  209] 
side-light  till  the  moment  of  the  collision ;  and  he  held 
that  having  exhibited  the  three  red  lights,  and  not  having  prop- 
erly exhibited  the  red  side-light,  the  P.  Caland  had  misled  the 
Glamorgan  into  the  belief  that  she  was  stationary,  and  had  thus 
brought  about  the  collision.  The  learned  Judge  therefore  pro- 
nounced the  P.  Caland  to  be  alone  to  blame,  and  decreed  accord- 
ingly ([1891]  P.  313).  The  Court  of  Appeal  (Lord  Eshbr,  M.  R, 
Fry  and  Lopes,  LJJ.)  affirmed  this  decree  ([1892]  P.  191). 

By  Art.  5  of  the  Segulations  of  1884  for  Preventing  Collisions 
at  Sea :  — 

"  (a)  A  ship,  whether  a  steamship  or  a  sailing  ship,  which  from 
any  accident  is  not  under  command,  shall  at  night  carry,  in  the 
same  position  as  the  white  light  which  steamships  are  required  to 
carry,  and,  if  a  steamship,  in  place  of  that  light,  three  red  lights 
in  globular  lanterns,  each  not  less  than  ten  inches  in  diameter,  in 
a  vertical  line  one  over  the  other,  not  less  than  three  feet  apart, 
and  of  such  a  character  as  to  be  visible  on  a  dark  night  with  a 
clear  atmosphere  at  a  distance  of  at  least  two  miles ;  *  .  .  . 

"  (c)  The  ships  referred  to  in  this  article,  when  not  making  any 
way  through  the  water,  shall  not  carry  the  side-lights,  but  when 
making  way  shall  carry  them. " 

"  (d)  The  lights  .  .  .  required  to  be  shown  by  this  article  are 
to  be  taken  by  other  ships  as  signals  that  the  ship  showing  them 
is  not  under  command,  and  cannot  therefore  get  out  of  the  way. 
The  signals  to  be  made  by  ships  in  distress  and  requiring  assist- 
ance are  contained  in  Art  27. " 

[The  appeal  having  been  argued,  the  House  took  time  for  con- 
sideration. ] 

1893,  Feb.  27.     Lord  Herschell,  L  C.  :^  [211] 

My  Lords,  this  action  was  brought  in  respect  of  a  colli- 
sion which  happened  in  the  straits  of  Dover  between  the  steam- 
ships P.  Caland  and  Glamorgan^  by  which  the  latter  vessel  was 
lost 

The  most  important  question  raised  depends  upon  the  construc- 
tion of  the  5th  Article  of  the  sailing  regulations.  At  the  time  of 
the  collision  the  P.  Caland  had  at  her  mast-head,  in  place  of  the 
regulation  white  light,  three  red  lights,  indicating  that  she  was 
not  under  command.     The  question  is,  whether  she  was,  under 
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the  circumstances,  justified  in  exhibiting  these  lights.  At  the 
time  when  she  thus  exhibited  them  she  was  proceeding  at  a  speed 
which  must  be  taken  to  have  been  not  less  than  four  to  five  knots. 
Both  the  Courts  below  have  held  that  she  cannot  properly  be  said 
to  have  been  not  under  command  at  the  time  in  question. 
[*  212]  *  Construing  the  article  as  a  whole,  it  is  certain  that  a 
vessel  may  not  be  under  command  within  the  meaning  of 
those  words  as  used  in  the  article,  and  yet  be  making  way  through 
the  water;  for  it  is  provided  that,  if  making  way  through  the 
water,  a  vessel  shall  carry  the  ordinaiy  side-lights  as  well  as  the 
three  red  lights  at  her  masthead. 

At  the  same  time,  I  desire  to  say  that  I  do  not  think  that  be- 
cause the  rule  contemplates  that  a  vessel  not  under  command  may 
be  justified  in  making  way  through  the  water,  it  therefore  implies 
that  a  vessel  in  so  disabled  a  condition  is  always  justified  in 
continuing  so  to  make  way.  This  must  depend  upon  the  circum- 
stances, and  in  my  opinion  a  vessel  which  cannot  show  that  they 
were  such  as  to  justify  her  in  taking  this  course,  must  be  held  to 
blame  for  not  acting  in  a  reasonable  and  seamanlike  manner,  even 
though  she  had  complied  with  the  statutory  regulation.  It  never 
was  intended  that  under  all  circumstances  a  vessel  should  be  en- 
titled to  proceed  at  a  considerable  speed  through  the  water,  throw- 
ing upon  other  vessels,  out  of  whose  way  she  would  ordinarily 
have  had  to  get,  the  obligation  to  get  out  of  her  way,  though  the 
circumstances  might  no  doubt  be  such  as  to  justify  that  course. 
For  example,  it  might  be  necessary  in  order  to  avoid  some  dan- 
ger which  would  otherwise  be  imminent  Or,  again,  if  she  were 
very  near  port,  it  might  be  reasonable  and  prudent  to  pursue  her 
course. 

With  these  preliminary  observations  I  proceed  to  consider  the 
construction  of  the  article. 

In  the  Court  of  Appeal  the  Master  of  thb  Bolls  expressed 
himself  as  follows :  "  Now  looking  at  the  words  of  the  statute,  at 
the  first  part  of  the  clause,  which  speaks  of  her  not  being  under 
command,  and  the  second  part,  her  not  being  under  command  so 
that  she  cannot  keep  out  of  the  way  —  taking  those  two  together, 
it  seems  to  me  that  the  real  construction  of  the  rules  is,  that  she 
must,  through  some  accident,  be  in  such  a  position  that  she  is  not 
under  command  in  this  sense,  that  she  could  not  keep  out  of  the 
way  of  another  vessel  coming  near  her.     But  if  she  can  be  steered, 
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and  can  be  stopped,  and  can  go  ahead  —  which  is  necessary  in 
order  that  she  may  be  steered  —  then  she  is  under  com- 
mand,  and  the  apprehension  of  her.  being  likely  •  (how-  [*  213] 
ever  well  founded)  to  be  in  a  few  moments  out  of  com* 
mand  does  not  show  that  she  is  out  of  command  at  the  moment 
spoken  of.*  And  the  other  learned  Judges  concurred  in  this 
view. 

I  cannot  but  think  that  this  construction  is  somewhat  too  nar- 
row. Suppose  the  vessel,  though  having  steerage  way  on  her  and 
capable  of  being  steered  to  port  or  starboard,  yet,  owing  to  some 
disablement,  answered  her  helm  but  very  slowly,  so  that  if  an 
occasion  for  doing  so  should  arise  she  could  not  get  out  of  the  way 
of  another  vessel  in  the  manner  which  such  vessel  would  have 
reason  to  anticipate.  And  suppose,  though  she  can  stop  and  re- 
verse, she  can  only  do  so  after  great  and  unusual  delay.  I  am 
not  satisfied  that  in  either  of  these  cases  she  might  not  be  prob- 
ably described  as  not  under  command,  and  not  able  to  keep  out  of 
the  way  of  other  vessels.  It  is  not  necessary  to  dwell  upon  the 
point  as  it  has  no  application  to  the  present  case,  but  I  wish  to 
guard  against  being  supposed  to  assent  to  so  narrow  a  construction 
as  appears  to  me  to  have  been  adopted  by  the  Court  below. 

Again,  suppose  that,  owing  to  a  breakdown  of  the  machinery, 
its  ceasing  to  be  capable  of  propelling  the  vessel  is  reasonably 
regarded  as  imminent  and  likely  to  occur  at  any  moment,  I  am 
not  satisfied  that  in  this  case  a  vessel  may  not  properly  be  said, 
within  the  meaning  of  the  rule,  not  to  be  under  command.  If 
she  were  to  allow  other  vessels  to  continue  their  course  and  to 
manoeuvre  on  the  assumption  that  she  would  get  out  of  their  way, 
she  might  prove  unable  to  take  any  action  at  the  very  time  when 
a  change  of  direction  on  her  part  could  alone  enable  her  to  keep 
out  of  the  way  and  thus  avert  disaster.  It  would  certainly  tend 
to  safety  if  under  such  circumstances  the  rule  required  her  to  warn 
other  vessels  to  keep  out  of  her  way,  and  I  do  not  think  any  vio- 
lence need  be  done  to  the  language  used  to  construe  it  as  extend- 
ing to  such  a  case. 

Even  assuming,  however,  that  the  article  will  bear  this  con- 
struction, I  am  of  opinion  that  the  P.  Caland  cannot  be  said  to 
have  been  out  of  command  at  the  time  of  the  collision.  She  was 
able  to  proceed  at  a  rate  which  I  think  cannot  have  been  less  than 
four  to  five  knots  an  hour.     This  speed  was  maintained,  after 
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the  damage  to  the  machinery  presented  itself  and  the 
[*  214]  *  three  red  lights  were  exhibited,  for  half  to  three-quar- 
ters of  an  hour  before  the  collision.  The  two  vessels 
were  a  considerable  time  locked  together,  and  after  they  were 
separated  the  P.  Caland  steamed  for  half  an  hour  before  she 
became  stationary.  Even  then  it  would  appear  that  the  machin- 
ery did  not  come  to  a  standstill  on  account  of  its  damaged  con- 
dition, but  was  intentionally  stopped  for  the  purpose  of  repairing 
the  damage. 

Under  these  circumstances,  I  cannot  hold  that,  owing  to  the 
disablement  of  the  machinery,  the  risk  of  its  ceasing  to  work  was 
so  imminent  that  the  vessel  can  be  said  not  to  have  been  under 
command  within  the  meaning  of  the  rule.  I  think,  therefore, 
that  she  was  not  justified  in  exhibiting  the  three  red  lights  at 
her  masthead,  and  must  be  held  to  have  infringed  the  sailing 
regulations.  And  it  appears  to  me  impossible  to  say  that  this 
breach  of  the  regulations  was  in  no  way  connected  with  the  col- 
lision which  occurred,  and  cannot  be  said  to  have  at  all  contrib- 
uted to  it  In  my  opinion,  therefore,  it  has  been  rightly  held 
that  the  P.   Caland  was  to  blame. 

The  question  whether  the  Glamorgan  was  also  to  blame  is  to 
my  mind  one  of  much  greater  diflSculty,  and  depends  upon 
whether  she  saw,  or  ought  to  have  seen,  the  P.  Caland's  side- 
lights. If  she  did  or  could  have  seen  the  red  side-light  of  that 
vessel,  it  is  not  disputed  that  she  must  be  held  to  blama  The 
question  is,  Did  she  or  could  she  have  seen  that  side-light  ?  The 
evidence  of  those  on  board  the  Glamorgan  is  distinct  that  this 
light  was  not  visible,  whilst  the  evidence  of  those  on  board  the 
P.  Caland  that  the  light  was  exhibited  is  equally  unequivocal. 
So  far  as  regards  their  demeanour,  the  learned  Judge  before  whom 
the  action  was  tried  saw  no  reason  to  give  credence  to  one  set  of 
witnesses  rather  than  to  the  other. 

[His  Lordship  then  discussed  the  evidence  bearing  upon  this 
question  of  fact,  and  concluded  as  follows: — ] 

Weighing  all  the  probabilities,  I  confess  I  should  myself  be 
disposed  to  come  to  the  conclusion  that  the  red  side-light  was 
visible,  and  that  those  on  board  the  Glamorgan,  having  ob- 
served the  three  masthead  red  lights,  and  being  aware  that  tbey 
were  approaching  a  disabled  vessel,  took  it  for  granted  that  she 
was  at  a  standstill,  and  their  observation  being  directed,  under 
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this  *  impression,  to  the  masthead  lights,  they  failed  to  [*  215] 
observe  the  red  side-light,  and  accordingly  bore  down 
upon  the  P.  Caland,  under  the  impression  that  she  was  station- 
ary. But  both  the  Courts  below  have,  on  the  balance  of  probabil- 
ity, thought  it  more  probable  that  the  red  side-light  was  not 
visible  than  that,  being  visible,  it  was  either  unseen  or  disre* 
garded  by  the  Glamorgan. 

Now,  I  quite  agree  with  what  has  been  said  in  this  House  in 
previous  cases  as  to  the  importance  of  not  disturbing  a  mere  find- 
ing of  fact  in  which  both  the  Courts  below  have  concurred.  I 
think  such  a  step  ought  only  to  be  taken  when  it  can  be  clearly 
demonstrated  that  the  finding  was  erroneous.  In  the  present  case, 
although  I  might  probably  myself  have  come  to  a  different  con- 
clusion, I  cannot  say  that  any  cardinal  fact  was  disregarded  or 
unduly  estimated  by  the  Courts  below.  I  can  lay  hold  of  nothing 
as  turning  the  balance  decisively  the  one  way  rather  than  the 
other.  I  think  the  decision  of  the  question  of  fact  at  issue  de- 
pends upon  which  way  the  balance  of  probability  inclines,  and  I 
am  not  prepared  to  advise  your  Lordships  that  it  so  unequivocally 
inclines  in  the  opposite  direction  to  that  indicated  in  the  judg- 
ments of  the  Courts  below,  that  this  House  would  be  justified  in 
reversing  the  judgment  appealed  from. 

Lord  Watson  :  — 

My  Lords,  whether  the  P.  Caland  did  or  did  not,  from  the 
time  when  she  came  in  sight  of  the  Glamorgan  until  the  vessels 
collided,  show  her  side-lights,  as  well  as  the  three  red  lights  spe- 
cified in  Art  5  of  the  regulations,  which  slie  admittedly  carried, 
appears  to  me  to  be  the  cardinal  question  in  this  appeal. 

If  the  P.  Caland  did  not,  during  that  period  of  time,  exhibit 
side-lights,  then  she  was  clearly  to  blame;  because,  whilst  she 
was  making  about  four  knots  an  hour  through  the  water,  her  three 
red  lights  conveyed  a  distinct  intimation  to  approaching  vessels 
that  she  was  stationary.  And,  upon  that  hypothesis,  I  can  find 
no  ground  for  imputing  either  breach  of  the  regylations  or  negli- 
gent seamanship  to  the  Glamorgan, 

On  the  assumption  that  the  P.  Caland*8  side-lights  were  vis- 
ible, I  think  it  would  be  impossible  to  acquit  the  Gla- 
morgan *  of  fault      In  that  case,  the  evidence  does  not  [*  216] 
disclose  any  circumstance  which  could  justify  her  in 
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steering  her  course  across  the  bows  of  the  P.  Caland.  It  would, 
however,  be  necessary  to  consider  whether  the  latter  vessel  was  in 
a  condition  which  warranted  her  being  navigated  under  signals 
appropriate  to  a  steanaship  not  under  command,  and  yet  making 
way  through  the  water ;  and,  if  not,  whether  her  use  of  regulation 
signals,  which  she  was  not  entitled  to  assume,  was  in  any  degree 
contributory  to  the  collision.  There  might  possibly  be  circum- 
stances in  which  such  a  misuse  of  signals  might  tend  to  mislead 
another  vessel,  and  so  aid  in  producing  a  collision  between  them. 
But  my  present  impression  is  that  the  natural  effect  of  a  steam- 
ship under  command  masquerading  as  a  ship  not  under  command, 
would  be  to  induce  other  vessels  to  give  her  a  wider  berth  than 
they  would  have  allowed  if  she  had  carried  her  ordinary  foremast 
light 

These  questions  do  not  arise  for  decision  in  the  view  which  I 
take  upon  the  main  question  of  fact.  But  I  take  this  opportunity 
of  stating  my  entire  concurrence  in  the  observations  which  have 
been  made  by  the  Lord  Chancellor  as  to  the  construction  of  the 
5th  Article  of  the  regulations. 

Whether  the  P.  Caland  did  or  did  not  properly  exhibit  her 
side-lights  is  a  pure  question  of  fact,  mainly  depending  for  its 
solution  upon  probabilities  which  are  more  or  less  matter  of  specu- 
lation. Jeune,  J. ,  in  the  Admiralty  Division  came  to  the  con- 
clusion that  her  side-lights  were  not  shown,  and  his  view  of  the 
fact  was  accepted  by  all  the  Judges  of  the  Court  of  Appeal 

In  my  opinion,  it  is  a  salutary  principle  that  Judges  sitting  in 
a  Court  of  last  resort  ought  not  to  disturb  concurrent  findings  of 
fact  by  the  Courts  below,  unless  they  can  arrive  at  —  I  will  not 
say  a  certain,  because  in  such  matters  there  can  be  no  absolute 
certainty  —  but  a  tolerably  clear  conviction  that  these  findings  are 
erroneous.  And  the  principle  appears  to  me  to  be  specially  appli- 
cable in  cases  where  the  conclusion  sought  to  be  set  aside  chiefly 
rests  upon  considerations  of  probability.  I  may  add  that  the 
principle  was  recognised  as  governing  the  decisions  of  this  House 
in  the  Scotch  appeal  of  Gray  v.  T}u,rnbuU,  L  R  2  H.  L 
[*  217]  Sc.  53.  That  case  ♦  commenced,  not  in  the  Sheriff  Court, 
but  in  the  Court  of  Session ;  so  that  their  Lordships  were 
not  debarred  by  any  statute  from  reviewing  findings  of  fact  as 
well  as  of  law. 

If  the  question  had  come  before  me  as  Judge  of  first  instance,  I 
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am  not  prepared  to  affirm  that  I  would  have  answered  it  in  the 
same  way  as  the  learned  Judges  of  the  Admiralty  Division  and 
the  Court  of  Appeal.  But  this  I  can  say,  that  having  done  my 
best  to  weigh  the  probabilities  of  the  case^  I  am  unable  to  resist 
the  impression  that,  whatever  may  be  my  own  leaning,  their  de- 
cision is  as  likely  to  be  right  as  a  finding  the  other  way. 

In  these  circumstances  I  cannot  disregard  the  rule  of  the  House, 
and  I  therefore  assent  to  the  judgment  proposed  by  the  Lord 
Chancellor. 

Lord  Ashbourne  :  — 

My  Lords,  I  concur.  I  am  myself  strongly  disposed  to  think 
that  the  red  side-light  was  visible.  But  it  is  a  question  of  in- 
ference and  balance  of  probabilities,  and  I  quite  fail  to  find  any 
clear  fact  on  which  I  would  be  justified  in  arriving  at  a  conclusion 
different  from  that  of  the  Courts  below.  It  is  manifest  that  your 
Lordships  would  be  most  reluctant  to  differ  from  such  a  conclusion 
without  clear  and  strong  reasons. 

Lord  Morris  :  — 
My  Lords,  I  concur. 

Judgment  of  the  Court  of  Appeal  and  Decree  of  the  Admi- 
ralty Diviaion  affirmed  and  appeal  dismissed  with  costs. 
Lords'  Journals,  27th  February,  1893. 

ENGLISH  NOTES. 

On  the  other  hand  where  a  steamship  near  the  Goodwin  Sands,  find- 
ing herself  unable  to  make  headway  against  a  southwest  gale,  unshackled 
her  anchors,  banked  her  fires,  shut  off  steam,  and  rode,  head  to  wind, 
by  her  chains,  she  was  held  to  he  a  vessel  "  not  under  command,"  and 
ought  to  have  exhibited  lights  accordingly.  The  Fmdrelandet  (G.  A.), 
1895,  P.  205,  64  L.  J.  P.  122,  72  L.  T.  650. 


No.  8.— THE  SALT  UNION,  LIMITED,  v.  WOOD. 

(1893.) 

RULE. 

A  VESSEL  which  is  registered  as  a  British  ship  and  em- 
ployed in  tidal  waters,  but  does  not  in  fact  go  to  sea,  is  not 
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a  "  sea-going  ship,"  within  the  part  relating  to  "  Merchants 
and  Seamen  "  of  the  Merchant  Shipping  Act.  [See  sect. 
109  of  the  Act  of  1854,  and  sect.  260  of  the  Act  of  1894.] 

The  Salt  TTnion,  Limited,  v.  Wood. 

1893,  1  Q.  B.  370-375  (a.  c.  62  L.  J.  M.  C.  75;  68  L.  T.  92;  41  W.  R.  301 ;  7  Asp. 

M.  C.  281). 

[370]  Ship,  —  Offences  by  Seamen.  —  Summary  Proceedings.  —  "  Sea-going 
Ship,**  What  is.  —  The  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 
c.  104),  ss.  109,  243. 

By  sect.  109  of  the  Merchant  Shipping  Act,  1854,  "  the  whole  of  the  tliini 
part  of  this  Act  shall  apply  to  all  seargoiug  ships  registered  in  the  United 
Kingdom  ;  **  and  sect.  243  in  the  third  part  of  the  Act  enables  seanien  to  be 
punished  summarily  in  the  specified  way  for  certain  offences. 

The  respondent  was  engaged  on  a  screw-steamer  of  about  142  tons  gross 
tonnage,  registered  as  a  British  ship  at  the  port  of  Liverpool.  She  was  excln- 
sively  used  to  carry  salt  upon  the  rivers  Weaver  and  Mersey  from  Winsford 
to  Liverpool,  where  it  was  transferred  to  ocean-going  vessels.  Her  voyages, 
so  far  as  they  were  upon  the  river  Mersey,  were  in  tidal  waters,  but  did  not 
extend  in  such  tidal  waters  beyond  the  limits  of  the  port  of  Liverpool:  — 

ffeldy  that  the  ship  was  not  a  "  sea-going  "  ship,  within  the  meaning  of 
sect.  109  of  the  Merchant  Shipping  Act,  1854,  and,  therefore,  that  proceedings 
could  not  properly  be  taken  against  the  respondent  under  sect.  243. 

Case  stated  under  the  Summary  Jurisdiction  Acts  by  three  jus- 
tices of  the  peace  of  the  county  of  Chester. 

The  respondent  was  summoned  under  the  Employers  and  Work- 
men Act,  1875  (38  &  39  Vict  c.  90), ^  to  appear  before  a  Court  of 
summary  jurisdiction  for  having  unlawfully  refused  to  carry  out 
his  contract  of  service  with,  and  to  obey  the  orders  of,  the  appel- 
lants, who  claimed  £10  damages. 

The  following  facts  were  proved  or  admitted  before  the  justices, 
and  stated  in  the  case :  — 

The  respondent  was  one  of  the  crew  of  the  screw  steamship 

1  Sect.  4  enables  a  Court  of  summary  jonrneyman,    artificer,     handicraftsman, 

jnrisdiotion  to  hear  and  determine  dis-  miner,  or  othenvise  engaged  in  mannal 

pntes  between  employers  and  workmen,  labour  .  .  .  has   entered    into    or  works 

and  to  award  damages,    not    exceeding  under   a    contract    with    an    employer. 

£10,  for  breaches  of  contract.    By  sect.  10,  whether  the  contract  be  made  before  or 

"  Tlie  expression  *  workman '  does  not  in-  after  the  passing  of  the  Act,  be  express  or 

elude  a  domestic  or  menial  servant,  but,  implied,  oral  or  In  writing,  and  be  a  con- 

save  as  aforesaid,  means  any  person  who,  tract  of  service  or  a  contract  personally  to 

being  a  labourer,  servant  in  husbandry,  execute  any  work  or  labour." 
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Albion,  a  vessel  or  barge  exclusively  used  for  the  conveyance  of 
salt  upon  the  rivers  Weaver  and  Mersey  from  Winsford,  the  place 
of  its  manufacture,  to  Liverpool,  where  it  was  transferred 
*  to  ocean-going  vessels.  The  voyages  of  the  Albion  were  [*  371] 
upon  the  rivers  Weaver  and  Mersey  only,  and  so  far  as 
upon  the  river  Mersey  the  same  voyages  were  upon  tidal  waters, 
and  did  not  extend  on  such  tidal  waters  beyond  the  limits  of  the 
port  of  Liverpool. 

The  Albion  was  registered  under  the  Merchant  Shipping  Acts  as 
a  British  ship  in  1887  at  the  port  of  Liverpool,  her  gross  tonnage 
being  142.87  tons,  and  registered  tonnage  102.99  tons,  as  appeared 
by  the  certified  copy  of  the  entry  of  her  registration. 

The  crew  of  the  Albion  consisted  of  three  men,  respectively 
known  as  captain,  engineer,  and  hand  or  mate.  The  respondent 
was  hand  or  mate  on  the  Albion. 

The  respondent's  duties  were  to  obey  the  captain's  orders  in 
navigating  the  Albion,  and  also  in  tarring,  scraping,  cleaning  the 
cabin,  putting  the  hatches  on,  working  the  derrick  at  Liverpool, 
assisting  at  the  locks,  &c.  He  was  paid  weekly  wages,  and  so 
much  per  ton,  winding,  trip  money,  and  tonnage. 

No  articles  of  agreement  in  writing  had  been  entered  into  be- 
tween the  appellants  and  respondent,  nor  was  he  registered  as  a 
seaman.  The  contract  of  service  was  determinable  on  a  week's 
notice  from  either  party ;  and  a  notice  given  by  the  respondent  to 
the  appellants  was  put  in. 

It  was  alleged  that  the  respondent,  on  August  19,  1892,  refused 
to  comply  with  the  order  of  the  superintendent  of  the  vessels  and 
barges  of  the-appellants  to  transfer  himself  to  another  vessel. 

The  justices  were  of  opinion  that  the  Albion  was  a  **  ship,"  and 
that  the  respondent  was  a  "  seaman  "  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104  i);  and  on  the 
authority  oi  Great  Northern  Steamship  Fishing  Co,  v.  Edgchill,  11 
Q.  B.  D.  225,  they  held  that  the  appellants  had  no  remedy  under 

1  By  sect.  109 :  "  The  whole  of  the  third  auy  lawful  command,  and  continued  wilfnl 
part  of  this  Act  shall  apply  to  all  sea-going  disohedience  to  lawful  commands,  or  con- 
ships  registered  in  the  United  Kingdom,"  tinuqd  wilfnl  neglect  of  duty.  By  sect.  518 
with  certain  specified  exceptions.  Sect,  jarisdiction  is  given  to  two  justices  to  deal 
243,  in  the  third  part  of  the  Act,  enables  summarily  with  any  offence  made  punish- 
any  seaman  lawfully  engaged  to  be  pun-  able  by  imprisonment  not  exceeding  six 
ished  summarily  by  imprisonment  not  ex-  months,  or  by  any  penalty  not  exceeding 
ceeding  twelve  weeks,  and  forfeiture  of  £100. 
pay,  for  {inter  cdia)  wilful  disobedience  to 
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[*  372]  the  *  Employers  and  Workmen  Act,  1875,  and,  therefore, 
dismissed  the  complaint 

The  question  of  law  for  the  opinion  of  the  Court  was :  — 

Whether  the  respondent  was  a  workman  who  could  be  dealt 
with  under  the  summons  issued  under  the  Employers  and  Work- 
men Act,  1875 ;  or, 

Whether  he  was  a  seaman,  and  ought  to  have  been  summoned 
and  dealt  with  under  the  Merchant  Shipping  Act,  1854 

J.  E.  Bankes  (Joseph  Walton,  Q.  C,  with  him),  for  the 
appellants. 

The  justices  were  wrong  in  coming  to  the  conclusion  that  the 
appellants  were  bound  to  proceed  under  sect  243,  in  Part  IIL  of 
the  Merchant  Shipping  Act,  1854.  Sect  109  defines  the  classes 
of  ships  and  persons  to  which  Fart  IIL  applies,  and  provides  that 
**  the  whole  of  the  third  part  of  this  Act  shall  apply  to  all  sea- 
going ships  registered  in  the  United  Kingdom, "  with  certain  spe- 
cified exceptions.  To  bring  the  case  within  sect  243,  therefore, 
which  deals  with  offences  of  seamen  and  their  punishment,  the 
seaman  must  be  engaged  on  a  sea-going  ship  registered  in  the 
United  Kingdom.  On  the  facts  stated  in  the  case,  the  Albion  was 
not  a  sea-going  ship  within  the  meaning  of  sect  109,  because  she 
did  not  in  fact  go  to  sea.  The  expression  "  sea-going  "  is  intro* 
duced  to  provide  another  qualification  than  registration,  because 
ships  which  do  not  go  to  sea  can  be  registered  Whether  or  not 
a  ship  is  sea-going  must  be  a  question  of  fact  TJie  Great  North- 
ern Steamship  Fishivg  Co.  v.  HdgehUl,  11  Q.  B.  D.  225,  does  not 
apply,  because  the  ship  in  that  case  was  undoubtedly  a  sea-going 
ship.  The  decision  only  was  that  where  the  case  is  brought 
within  sect  243  of  the  Merchant  Shipping  Act,  1854,  the  remedy 
under  the  Employers  and  Workmen  Act,  1875,  is  by  implication 
taken  away. 

[He  also  referred  to  Overseers  of  Woolwich  v.  Robertson,  6  Q.  B. 
D.  654.] 

Carver,  for  the  respondent.  —  First,  there  are  no  negative  words 
in  sect  109  of  the  Merchant  Shipping  Act,  1854,  to  exclude  ships 
which  do  not  go  to  sea  from  the  operation  of  sect  243.  The  con- 
struction put  by  Dr.  Lushington  on  sect  109,  in  The 
[♦  373]  Milford,  Sw.  362,  and  *  The  Jonathan  Goodhue,  Sw.  524, 
should,  therefore,  be  applied  here.  He  was  dealing  with 
sect  191  in  the  third  part  of  the  Act,  which  gives  the  master  of 
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a  ship  the  same  rights  and  remedies  for  the  recovery  of  his  wages 
as  seamen  have  under  the  Act,  and  he  held  that,  as  there  were  no 
negative  words  in  sect  109  showing  that  sect.  191  did  not  apply 
to  foreign  masters  and  seamen,  the  Court  was  not  bound  to  impose 
a  restriction,  not  found  in  the  Act,  upon  those  masters  and  sea- 
men. Secondly,  the  Albion  was  a  sea-going  ship  within  the 
meaning  of  sect  109.  The  facts  stated  in  the  case  show  that  she 
was  capable  of  going  to  sea ;  she  was  registered,  and  the  object  of 
registration  is  to  enable  the  ship  to  get  her  clearances  in  order  to 
go  to  sea.  It  is  submitted  that  a  "  sea-going  *  ship  in  sect.  109 
means  a  ship  so  constructed  and  found  as  to  be  capable  of  going 
to  sea.  Further,  the  part  of  the  river  Mersey  whibh  the  Albion 
navigated  is  the  sea.  It  is  tidal  waters,  with  only  a  small  pro- 
portion of  fresh  water.  The  appellants,  therefore,  ought  to  have 
taken  their  proceedings  under  sect  243  of  the  Merchant  Shipping 
Act,  1854,  and  are  excluded  from  proceeding  under  the  Employers 
and  Workmen  Act,  1875. 

Lord  Coleridge,  Ch.  J.  —  This  case  has  been  stated  very  fairly 
and  lucidly  by  the  magistrates,  and  it  has  been  extremely  well 
argued  on  both  sides.  We  have  every  material  before  us  for  the 
determination  of  the  point  raised,  and  it  comes  to  the  very  simple 
question  whether  the  case  is  brought  within  sect  243  of  the  Mer- 
chant Shipping  Act,  1854.  If  it  is,  the  proceedings  before  the 
magistrates  were  not  rightly  taken ;  if  it  is  not,  then  the  proceed- 
ings were  rightly  taken.  The  question  depends  upon  the  con- 
struction of  a  single  word  in  sect  109  of  the  Merchant  Shipping 
Act,  1854,  which  provides  that  the  whole  of  the  third  part  of  that 
Act,  "  shall  apply  to  all  sea-going  ships  registered  in  the  United 
Kingdom."  The  ship  in  question  is  a  British  ship  registered 
in  the  United  Kingdom.  Is  she  a  sea-going  ship  ?  Both  of  those 
conditions  must  concur  in  order  to  bring  the  ship  within  sect  243 
in  the  third  part  of  the  statute.  I  am  of  opinion  that  the  case  is 
not  within  the  Act  of  Parliament  It  is  a  statute  which 
has  *  to  be  acted  upon  every  day,  and  we  must  give  a  [*  374] 
simple,  clear,  and  (if  possible)  a  sensible  interpretation 
of  this  provision,  and  a  meaning  capable  of  being  at  once  applied 
by  the  tribunals  which  have  to  act  under  the  provision.  I  cannot 
conceive  anything  more  likely  to  lead  to  confusion  and  diflBculty 
than  if  we  were  to  give  a  construction  to  the  word  "  sea-going, " 
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which  would  involve  the  magistrates  entertaining  a  variety  of 
considerations,  —  such  as  whether  the  ship  might  go  to  sea,  or 
might  be  sent  to  sea,  or  was  capable  of  going  to  sea,  —  and  would 
involve  their  deciding  whether  those  conditions  precedent  to  the 
exercise  of  their  jurisdiction  were  made  out  It  is  a  simple 
proposition  to  hold  that  a  sea-going  ship  means  a  ship  which  does 
go  to  sea.  It  is  not  disputed  that  this  ship  does  not  go  to  sea. 
She  is  one  of  a  line  of  ships  which  conduct  traffic  along  a  river  to 
a  point  in  the  Mersey,  where  they  are  met  by,  and  transfer  their 
cargo  to,  ocean-going  ships.  She  cannot,  to  my  mind,  be  said  to 
be  a  sea-going  ship.  No  doubt  she  could  go  to  sea ;  but  she  does 
not  go.  The  first  question  asked  by  the  magistrates  must  therefore 
be  answered  in  the  affirmative ;  the  second  question  in  the  nega- 
tive. The  case  must  go  back  to  the  justices  for  a  re-hearing  upon 
these  answers. 

Cave,  J.  —  I  am  of  the  same  opinion.  The  question  raised  is 
a  very  narrow  one,  and  depends  upon  a  clause  in  sect.  109  of  the 
Merchant  Shipping  Act,  1854;  and  the  construction  of  that  clause 
depends  upon  the  application  of  the  principle  "  Expressio  unius 
est  exclusio  alterius. "  That  depends  upon  what  is  the  "  unus  ' 
and  what  the  "  alter. "  The  "  unus  "  obviously  is  a  sea-going  ship 
registered  in  the  United  Kingdom.  In  the  Admiralty  cases  cited. 
Dr.  Lushington  had  to  say  whether  the  "  alter  "  was  all  other 
ships,  whether  British  or  foreign,  or  simply  ships  which  did  not 
go  to  sea.  It  seems  to  me  that  the  judgment  of  the  learned  Judge 
must  be  taken  to  mean,  not  that  there  was  no  **  exclusio  *  at  all, 
but  that  the  "  alter  "  was  not  all  foreign  ships,  but  only  such  for- 
eign ships  as  did  not  go  to  sea,  and  that  consequently  the  section 
applied  partly  to  foreign  ships.  If  that  was  the  ground  upon 
which  he  came  to  his  conclusion,  the  reasoning  would 
[*375]  rather  favour  the  appellants'  contention  here  *than  the 
respondent's.  On  the  other  point,  I  entirely  agree  with 
the  judgment  of  my  Lord.  I  entertain  no  doubt  that  this  was  not 
a  sea-going  ship.  Judgment  for  the  appellants. 

ENGLISH  NOTES. 

The  same  expression  is  used  in  the  Admiralty  Eegulations  for  Pre- 
venting Collisions  at  Sea,  1897,  which  are  to  be  followed  "by  all 
vessels  upon  the  high  seas  and  in  all  waters  connected  therewith,  navi- 
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gable  by  sea-going  vessels."  Tbis,  of  course,  does  not  exclude  the 
application  of  the  rules  to  vessels,  although  not  sea-going,  in  those 
waters. 


No.  9.  — THE  DOEDOGNE. 
(c.  A.  1884.) 

RULE. 

Where  a  vessel  is  proceeding  in  a  dense  fog  and  succes- 
sive whistles  are  heard  indicating  the  near  approach  of 
another  vessel,  it  becomes  the  duty  of  the  officer  in  charge 
of  the  former  vessel  to  reduce  speed  (whether  by  stopping 
and  reversing  the  engines,  in  case  of  a  steamship,  or  by 
shortening  sail,  in  case  of  a  sailing  vessel)  so  as  to  go  no 
faster  than  necessary  in  order  to  remain  under  command. 

Ill  narrow  waters,  and  where  a  number  of  vessels  are 
likely  to  be  met  on  the  same  line,  similar  caution  should 
be  observed  even  before  a  whistle  is  heard. 

The  Dordogne. 

10  p.  D.  6-13  (8.  0.  54  L.  J.  P.  D.  &  A.  29 ;  51  L.  T.  650 ;  33  W.  R.  360;  5  A^p. 

M.  C.  328). 

Sailing  Rules.  —  Collision,  —  Fog.  —  Regulations.  [6] 

A  steamship,  the  2>.,  in  a  dense  fog  off  Ushant  proceeding  at  slow  speed, 
heard  a  whistle  about  three  points  on  her  starboard  bow,  the  whistle  was  re- 
peated several  times  and  answered  by  the  D.  In  about  a  quarter  of  an  hour 
from  the  first  Sjound  of  the  whistle  the  steamship  E,  appeared  about  a  length 
from  the  D.  crossing  from  starboard  to  port.  The  engines  of  the  D,  were 
reversed  full  speed,  but  a  collision  occurred.  Butt,  J.,  having  held  both 
ships  to  blame,  the  owners  of  the  D.  appealed. 

Heldy  by  the  Court  of  Appeal  (affirming  the  decision  of  Butt,  J.),  that 
the  D.  was  also  to  blame,  for  she  should  have  been  brought  to  as  complete  a 
standstill  as  possible,  without  getting  out  of  command,  at  an  early  period  after 
the  first  sound  of  the  whistle,  and  should  have  also  stopped  and  reversed 
sooner. 

Appeal  by  the  owners  of  the  steamship  Dordogrie  from  a  deci- 
sion of  Butt,  J.,  delivered  on  the  23rd  of  November,  1883, 
whereby  he  held  the  steamships  Edith  and  Dordogne  both  to  be 
to  blame  for  a  collision  which  occurred  between  them  about 
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5.30  A.  M.  on  the  26th  of  August,  1883,  about  ten  miles  off 
Ushant  in  a  dense  fog.  According  to  the  evidence  of  the  master 
of  the  Dordogne,  about  midnight,  the  Dordogne  got  into  a  fog; 
about  1  A.  M.  her  speed  was  reduced  to  half  speed,  her  full  speed 

being  about  nine  and  a  half  knots  per  hour,  and  at  3.15  the 
[*  7]  fog  having  *  become  more  dense,  speed  was  reduced  to  slow. 

About  5.30  A.  M.  the  master  of  the  Dordogne,  who  was  in 
charge  of  his  ship,  heard  a  whistle  about  three  points  on  his  star- 
board bow.  On  hearing  it  the  engines  were  stopped,  the  Edith's 
whistle  was  again  heard  broader  on  the  starboard  bow  and  was 
replied  to  and  the  engines  again  set  ahead.  The  engines  were 
again  stopped  and  again  moved  ahead.  The  Dordogne  was  stopped 
a  third  time,  and  then  the  Edith  appeared  crossing  the  bows  of 
the  Dordogne  from  starboard  to  port  about  a  ship's  length  away. 
The  master  ordered  the  Dordogne's  helm  hard  a  port  and  her 
engines  full  speed  astern,  but  she  struck  the  Edith  on  her  port 
side  nearly  amidships  and  sank  her.  The  whistle  of  the  BdUh 
was  heard  several  times  from  the  first  sound  to  the  collision,  the 
time  being  about  a  quarter  of  an  hour.  According  to  the  engine* 
room  log  the  engines  of  the  Dordogne  were  going  ahead  at  the 
moment  the  Edith  was  first  seen  and  were  not  stopped  until  that 
time.  The  following  was  the  judgment  of  Butt,  J.,  so  far  as  it 
relates  to  the  case  of  the  appellants. 

Butt,  J.  —  Now  let  us  look  at  the  Dordogne* s  story.  There  are 
reasons,  apart  from  the  nature  and  the  severity  of  the  blow,  for 
mistrusting  the  story  told  by  the  witnesses  of  the  Dordogne. 

What  is  the  evidence  of  her  master  ?  He  says  that  some  time 
before  the  collision  her  engines  had  been  reduced  to  dead  slow, 
and  that  meant  that  she  was  going  through  the  water  at  from 
three  and  a  half  to  four  knots  an  hour. 

I  do  not  quite  understand  why  she  could  not  go  slower  than 
that,  it  may  be  what  they  call  dead  slow,  but  certainly  they  can 
go  slower.     Compare  this  statement  with  their  pleadings. 

The  advisers  of  the  Dordogne  do  not  seem  to  have  thought  that 
easing  the  engines  down  to  three  and  a  half  or  four  knots  would 
be  altogether  satisfactory,  because,  they  plead  in  the  second  para- 
graph of  their  statement  of  defence :  **  The  Dordogne,  with  her 
engines  at  dead  slow,  was  heading  N.  half  K  and  was  making 
about  one  knot  or  one  and  a  half  knots  an  hour." 
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I  should  have  read  that  to  mean  that  it  was  the  speed  at  which 
she  went  at  dead  slow.  It  turns  out  that  a  statement  very  differ- 
ent was  meant  It  is  meant  that  her  dead  slow  speed  was 
*  not  such  as  she  has  described  in  that  article,  but  that  by  [*  8] 
reason  of  stopping  two  or  three  times,  she  had  reduced  her 
dead  slow  to  that  speed.  Further,  her  master  says,  and  here  is  a 
very  material  matter,  that  the  Dordogne's  engines  were  stopped,  I 
am  not  quite  clear  whether  he  said  two  or  three  minutes,  or  three 
or  four  minutes  before  the  Edith  was  seen. 

Now  we  have  the  engineer's  log  produced,  and  that  directly 
negatives  the  assertion.  According  to  that  log  it  is  clear,  if  it  be 
trustworthy,  that  the  engines  were  not  stopped,  but  were  going 
at  the  moment  the  Edith  was  first  seen.  Then  they  say,  that  is 
a  mistake.  Well,  of  course,  mistakes  may  occur  in  a  log,  as  well 
as  in  anything  else. 

One  has  to  consider  what  is  the  probability.  I  must  say  I  was 
struck  with  the  12th  Article  of  the  preliminary  Act,  which  is 
this :  "  Immediately  on  sighting  the  Edith  stopped  engines. " 
What  does  this  mean?  That  until  the  moment  of  sighting  the 
Edith  they  were  going  ahead.  That  corroborates  the  log,  and 
tends  further  to  contradict  the  master's  evidence.  It  is  not  un- 
likely that  that  is  taken  from  the  log,  and  it  may  be  a  mistake, 
but  then,  there  comes  the  one  other  tiling  which  we  think  con- 
clusive in  this  matter.  We  think  it  clearly  established  that  the 
Dordogne  struck  the  Edith  a  very  heavy  blow,  and  cut  into  her,  I 
won't  say  whether  it  was  thirteen  or  fourteen  feet,  but  cut  into 
her  to  a  very  considerable  distance,  and  that  that  cut  could  not 
have  been  so  severe  as  it  was  unless,  at  the  moment  it  was  made 
the  Dordogne  had  considerably  more  headway  than  one  knot  or 
one  and  a  half,  which  is  all  her  captain  allows  her. 

We  think  both  of  these  vessels  ought  to  have  brought  them- 
selves to  a  standstill,  or  much  nearer  to  a  standstill,  not  at  the 
first  sounding  of  the  steam-whistles,  but  within  some  time  dur- 
ing those  ten  or  fifteen  minutes  that  they  were  approaching  one 
another. 

I  know  it  is  always  said  (I  have  argued  it  more  than  once  my- 
self) that  the  captain  of  a  steamboat  does  not  like  to  take  all  the 
way  off  his  vessel,  especially  in  a  fog,  and  so  lose  command  of 
her,  because  if  he  finds  himself  being  run  into  by  something  else, 
he  cannot  move  one  way  or  the  other. 
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There  is  some  sense  in  the  argument,  and  it  is  one  which 
[*  9]  has  *  been  considered,  and  I  dare  say  will  have  to  be  con- 
sidered again.  I  only  intimate  now  my  own  opinion,  which 
is  this,  that  if  instead  of  giving  way  to  that  feeling  of  dislike  of 
getting  their  vessels  out  of  command,  the  captains  of  steamers 
would,  where  danger  is  apparent,  in  a  fog,  at  once  take  the  way 
off  them,  in  the  aggregate  we  should  have  much  less  mischief 
than  actually  occurs. 

It  appears  to  me  that  the  cases  of  The  Frankland  v.  The  Kestrel, 
L.  R  4  P.  C.  529,  and  of  The  Kirhy  Hall,  8  P.  D.  71,  apply. 
I  think  both  vessels  in  this  case  came  within  the  passage  which  I 
am  about  to  read  from  the  judgment  of  the  Privy  Council  in  the 
case  The  Frankland  v.  The  Kestrel, 

"  The  finding  of  the  Court "  (that  is  of  the  Court  below)  upon 
the  question  of  negligence,  is  in  these  terms :  ^  Both  vessels  were 
going,  in  truth,  in  the  most  absolute  uncertainty  as  to  the  pro- 
ceedings of  the  other,  and  in  such  a  state  of  circumstances  I  have 
had  to  ask  myself  this  question  —  Could  anything  have  been  done 
to  avoid  this  collision  which  was  not  done  ?  And  the  opinion  of 
the  Court,  fortified  by  that  of  its  nautical  assessors,  is,  that  on 
hearing  the  whistles  of  each  other  so  near,  and  approaching  each 
other,  each  vessel  ought,  not  only  to  have  stopped,  but  to  have 
reversed  until  its  way  was  stopped,  when  it  could  have  hailed  and 
ascertained  with  certainty  which  way  the  head  of  the  other  vessel 
was,  and  which  way  she  was  proceeding,  and  by  that  means  the 
collision  would,  or  might  have  been  avoided.  And  this  being  the 
opinion  of  the  Court,  it  will  enforce  the  application  of  Art  16  of 
the  Rules  and  Regulations  for  Preventing  Collisions  at  Sea,  which 
it  is  always  the  object  of  this  Court  to  see  carried  into  due  and 
proper  execution,  for  the  due  and  proper  execution  of  that  rule 
would  tend  very  much  to  prevent  both  loss  of  life  and  property, 
of  which  there  are  so  many  melancholy  instances  every  week  in 
this  Court. " 

That  is  tie  judgment  of  Sir  Robert  Phillimore.  Then  the 
Lords  of  the  Privy  Council  go  on.  *  Their  Lordships  entirely 
concur  with  the  learned  Judge  of  the  Court  of  Admiralty,  as  to 
the  importance  of  enforcing  this  rule. " 

The  result  is  that  both  these  ships  must  be  pronounced  to 
blame. 
[*  10]       *  Dec.  6.     The  appeal  was  heard. 
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Cohen,  Q.  C,  and  Phillimore,  for  the  appellants,  argued  that 
the  Dordogne  from  the  position  of  the  whistle  was  justified  in 
continuing  at  dead  slow  speed,  and  had  not  by  so  doing  infringed 
Art,  13.  Further  that  by  stopping  and  reversing  as  soon  as  the 
JEdith  came  in  sight  she  had  complied  with  Art  18.  They  re- 
ferred to  The  Beryl,  9  P.  D.  137,  The  Beta,  2  P.  D.  134,  and  The 
John  Mclntyre,  9  P.  D.  135. 

Hall,  Q.  C. ,  and  Powell,  for  the  respondents,  were  not  called  on. 

Brett,  M.  R  —  In  cases  where  vessels,  whether  steamers  or 
sailing  vessels,  find  themselves  in  a  fog,  they  must  be  held  strictly 
to  the  Regulations  for  Preventing  Collisions  at  Sea.  As  I  said  in 
The  Beryl,  9  P.  D.  137,  the  regulations  are  made  not  merely  for 
the  purpose  of  preventing  collision,  but  of  preventing  danger  of 
collision,  and  vessels  must  be  judged,  not  by  proof  of  what  turned 
out  to  be  the  actual  facts,  but  by  what  ought  to  have  appeared  to 
be  the  facts  under  the  circumstances  in  which  he  was  placed  to  an 
officer  of  reasonable  care  and  skill.  That  the  Edith  was  to  blame 
for  this  collision  is  obvious,  but  the  question  is  whether  the  JPor- 
dogne  was  also  to  blame.  That  question  must  be  answered  by 
what  ought  to  have  appeared  to  be  the  possibility  of  risk  of  col- 
lision to  an  officer  of  reasonable  care  and  skill  in  charge  of  the 
Dordogne.  Now  the  circumstances  were  that  the  fog  was  so  dense 
that  the  officer  could  not  see  another  vessel  until  she  was  a  ship's 
length  from  his  ship ;  in  other  words,  the  fog  was  so  dense  that 
it  was  impossible  to  see  another  ship  until  a  collision  was 
inevitable. 

This  case,  it  should  be  observed,  is  not  like  the  case  of  a 
steamer  going  up  or  down  a  river  or  a  narrow  arm  of  the  sea. 
There,  whether  vessels  hear  a  whistle  or  not,  they  should  con- 
template the  probability  of  meeting  other  vessels,  and  that  in 
such  a  place  vessels  meeting  would  do  so  almost  on  the  same  line. 
Therefore,  in  the  Thames,  for  example,  before  a  whistle  is  heard, 
I  think  that  a  vessel  in  a  dense  fog  should  be  brought  as  nearly 
as  possible  to  a  standstill,  so  as  only  to  be  just  under  command. 
But  on  the  open  sea,  where  the  probabilities  of  actually 
meeting  *  another  ship  are  less,  I  do  not  think  that  the  [*11] 
speed  need  be  as  moderate  as  if  a  vessel  is  navigating  a 
narrow  channel.  When,  however,  a  sailor  at  sea  hears  a  whistle, 
he  knows  immediately  that  there  is  another  vessel  in  his  vicinity. 
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Then  the  case  becomes  more  like  the  case  of  a  fog  in  a  river.  A 
good  deal  must  depend  in  the  case  at  sea  upon  the  indications 
which  are  given  by  the  whistling  vessel,  and  these  must  depend 
on  the  whistling  from  her,  for  it  appears  to  me  impossible  that 
a  whistle  sounded  a  mile  and  a  half  off  can  sound  the  same  as  a 
whistle  heard  at  the  distance  of  one  hundred  yards. 

Therefore,  if  a  ship  at  sea,  in  a  dense  fog,  hears  a  whistle 
which  should  indicate  that  the  other  vessel  may  be  from  a  mile 
to  a  mile  and  a  half  away,  she  ought  at  once  to  reduce  her  speed 
to  a  moderate  rate,  though  the  moderation  then  would  be  very 
different  from  the  moderation  required  when  the  other  vessel  came 
closer.  But  the  present  case  is  not  to  be  determined  by  what  was 
done  when  the  first  whistle  was  sounded.  There  were  a  succes- 
sion of  whistles,  three,  and  very  likely  more.  Now  what  must 
have  been  the  effect  of  those  whistles  ?  We  know  now  that  the 
ships  were  approaching  each  other,  but  we  have  to  judge  of  what 
ought  to  have  been  the  conclusion  or  suspicion  of  the  oflScer  in 
charge  of  the  Dordogne,  What  should  that  succession  of  whistles 
have  told  him  ?  I  have  no  doubt  that  where  you  have  two  ships 
in  fact  closing  on  each  other,  and  where  you  have  a  succession  of 
whistles,  each  whistle  must  show  you  that  the  other  whistle  is 
coming  nearer.  It  is  said  they  might  show  you  that  the  vessel 
was  coming  in  a  particular  direction  towards  you,  that  is,  that  she 
was  or  was  not  getting  broader  on  the  bow.  I  think  that  it  does 
not  signify  whether  the  other  vessel  is  getting  broader  on  the  bow 
or  not  if  the  whistle  shows  that  she  is  coming  closer.  Everybody 
knows  that  in  dense  fogs  you  cannot  tell  where  exactly  the  other 
vessel  is,  but  if  she  is  coming  nearer  and  nearer,  and  if  you  can- 
not tell  the  direction  in  which  she  is  coming,  is  there  or  not,  that 
which  would  lead  a  prudent  oflScer  to  suppose  that  if  he  goes  on 
as  he  was  there  will  be  danger  ?  The  moment  the  whistles  show 
him  a  vessel  is  really  coming  substantially  nearer,  he  not  being 
able  to  tell  the  direction  in  which  she  is  coming,  he  ought  to 

obey,  not  only  Art.  13,  but  he  ought  to  obey  Art  18,  if  he 
[*  12]  is  on  a  steamer.     *  Considering  only  Art   13  as  the  rule 

which  he  ought  to  obey:  as  the  ship  comes  nearer  and 
nearer,  moderate  speed  becomes  more  moderate  and  more  moder- 
ate. That  which  was  moderate  speed  when  the  vessels  were  two 
or  three  miles  apart,  is  not  a  moderate  speed  when  the  vessels  are 
within  a  half  a  mile  of  each  other;  and  as  the  vessels  get  nearer. 
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he  must  bring  his  own  to  as  complete  a  standstill  as  possible 
without  putting  her  out  of  command,  and  if  it  is  a  steamer  she 
must  go  at  least  dead  slow,  and  if  the  other  vessel  is  really  com- 
ing at  all  near  to  him  he  ought  to  obey  Art,  18  and  stop  and 
reverse.  To  a  sailing  ship  Art.  18  does  not  apply,  because  she 
cannot  stop  and  reverse,  but  she  ought,  if  she  is  under  full  sail, 
to  take  sail  off  till  she  brings  herself  as  nearly  to  a  standstill  as  is 
possible  whilst  being  under  command.  Now,  let  us  see  what  the 
oJBBcer  of  the  Dordogne  ought  to  have  concluded.  Upon  that  point 
I  have  asked  the  following  question  of  the  gentlemen  who  assist 
us  in  this  case :  *  Considering  the  way  in  which  you  find  these 
vessels  were  in  fact  approaching  each  other,  would  each  successive 
whistle  tell  the  oflScer  of  the  Dordogne  that  the  other  ship  was 
approaching  nearer  and  nearer  to  him?"  They  agree  with  the 
view  I  should  have  come  to  and  say  "  Yes. "  If  so  this  of&cer 
ought  to  have  brought  his  ship  to  a  standstill  at  an  early  period, 
and  when  she  was  coming  nearer  to  him  he  ought  to  have  stopped 
and  reversed,  and  by  the  time  the  last  whistle  was  sounded  his 
engines  ought  to  have  been  stopped  and  reversed,  the  order  for 
which  I  think  was  only  given  when  he  saw  the  vessel.  Therefore 
he  broke  Art  18.  The  learned  Judge  of  the  Admiralty  Court  re- 
lied upon  another  circumstance  to  show  that  the  Dordogne  was 
going  at  a  very  considerable  pace  at  the  time  of  collision.  It  is 
only  fair  to  state  that  upon  this  point  I  asked  the  assessors  this 
question :  **  Does  the  severity  of  the  injuries  suffered  by  the  Edith 
lead  to  any  conclusion  as  to  the  speed  of  the  Dordogne  at  the  mo- 
ment of  collision  ?  **  I  do  not  know  what  the  advice  of  the  Trin- 
ity Masters  to  the  Judge  of  the  Admiralty  Court  was,  but  I  am 
bound  to  say  that  the  gentlemen  assisting  us  say  the  severity  of 
the  blow  would  not  lead  to  any  conclusion  as  to  the  speed  of  the 
Dordogne  at  the  collision.  Therefore,  I  do  not  rely  upon  this  fact 
at  all,  but  I  rely  upon  the  facts  I  have  stated,  and  the  rule 
I  have  stated,  and  I  am  of  opinion  *  that  in  this  case  the  [*  13] 
Dordogne  broke  Art.  13,  by  not  going  at  a  more  moderate 
pace  than  she  did  sooner  than  she  did ;  and  I  am  further  of  opin- 
ion, which  is  of  itself  quite  sufficient  to  decide  this  case,  that  she 
broke  Art  18  in  not  reversing  sooner  than  she  did. 

Cotton  and  Lindley,  L.  JJ.  ,  concurred. 

Appeal  dismissed. 
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ENGLISH  NOTES. 

In  The  Beta  (C.  A.  1884),  9  P.  D.  134, 51  L.  T.  154,  33  W.  R.  190, 
5  Asp.  M.  C.  276,  a  sailing  ship,  in  a  dense  fog,  in  the  Bristol  Channel, 
going  at  a  speed  greater  than  was  enough  to  keep  her  under  control, 
was  held  to  have  infringed  Art.  13  of  the  existing  "  Regulations." 
Lord  Justice  Bowen  said :  "  The  term  '  moderate '  is  a  relative  term, 
it  depends  on  place,  on  the  kind  of  ship,  and  on  the  kind  of  fog.  In  a 
dense  fog  in  the  Bristol  Channel  it  is  clear  that  a  vessel  must  not  go 
faster  than  will  enahle  her  to  he  kept  under  command." 

In  TJie  Ehor  (C.  A.  1886),  11  P.  D.  2^,  54  L.  T.  200,  34  W.  R.  448. 
5  Asp.  M.  C.  560,  the  question  of  "  moderate  "  speed  was  further  dis- 
cussed. Lord  EsHER,  M.  R.,  after  citing  his  own  observations  in  The 
Dordogne  as  to  the  duty  of  a  vessel  in  a  narrow  river  or  on  the  open 
sea  on  the  track  of  ships,  then  went  on  as  follows  (11  P.  D.  27): 
' '  If,  however,  a  vessel  is  on  the  open  sea  in  a  fog,  and  not  on  any 
particular  track  of  ships,  until  she  hears  something  she  has  no  reason 
to  suppose  that  any  ship  is  near  her.  But  when  she  hears  a  whistle 
the  circumstances  are  different.  If  she  hears  it  astern,  there  is  no  rea- 
son why  she  should  stop.  If  the  whistle  comes  from  a  vessel  on  either 
beam,  there  is  also  no  reason  for  her  to  stop.  But  a  whistle  on  either 
bow  is  quite  a  different  matter,  and  it  is  absurd  to  say  that  the  dis- 
tance at  which  it  is  off  cannot  to  some  extent  be  told.  Supposing, 
then,  that  the  whistle  is  heard  broad  on  the  bow  about  two  miles  dis- 
tant, there  is  no  occasion  to  stop  the  ship,  perhaps  hardly  any  to 
moderate  her  speed.  If  the  sound  of  a  ship  is  on  either  bow,  then  the 
ship  hearing  that  sound  ought  to  be  brought  to  a  moderate  speed, 
though  the  sound  be  apparently  distant.  But  if  the  whistle  is  ahead  it 
then  becomes  necessary  to  take  extreme  precautions,  for  every  half 
minute  is  bringing  the  two  vessels  closer  together,  and  is  causing  a 
probability  of  danger.  When  the  whistle  sounds  ahead,  the  person  in 
charge  of  the  vessel  which  hears  it  should  act  sooner  than  if  the  whistle 
is  heard  from  any  other  quarter.  But  supposing  it  is  ahead,  or  on 
either  bow,  then  the  question  is  whether  the  officer  has  a  right  to  wait 
till  he  hears  a  second  whistle.  It  seems  to  me  that  if  it  is  ahead  he 
ought  not  to  wait  at  all.  If  it  is  on  either  bow,  and  apparently  at  a 
considerable  distance,  he  may  possibly,  though  I  doubt  it,  wait  till  he 
hears  the  second  whistle.  If  the  second  whistle  is  nearer,  the  position 
is  clear  ;  he  should  stop,  and  keep  his  vessel  in  hand,  so  that  he  can 
do  anything  in  a  moment." 

The  following  is  the  general  rule  under  the  Regulations  of  1897, — 

"Art.  16.   Every  vessel  shall,  in  a  fog,  mist,  falling  snow,  or  heavy 
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rain-storms,  go  at  a  moderate  speed,  having  careful  regard  to  the  exist- 
ing circumstances  and  conditions. 

"A  steam-vessel  hearing,  apparently  forward  of  her  heam,  the  fog 
signal  of  a  vessel  the  position  of  which  is  not  ascertained,  shall,  so  far 
as  the  circumstances  of  the  case  admit,  stop  her  engines,  and  then  navi- 
gate with  caution  until  danger  of  collision  is  over." 

As  a  guide  to  what  "  moderate  "  speed  in  a  fog  may  be,  the  following 
cases  of  what  has  been  held  to  be  immoderate  speed  have  been  collected 
by  Mr.  H.  Stuart  Moore  (New  Kules  of  the  Koad  at  Sea,  1897,  p.  40, 
2nd  ed.):  "In  the  Mersey,  six  to  seven  knots;  on  the  Clyde,  five 
knots  ;  The  Ariadne  and  The  Owl  (Court  of  Session,  4th  series,  vol.  9, 
p.  118)  J  in  the  Baltic,  twenty-five  miles,  east  of  Gothland,  four  to 
five  knots  (The  Magna  Charta^  1  Asp.  153)  ;  in  the  Thames,  three 
to  four  knots  (The  Girolamo^  3  Hagg.  Adm.  174)  ;  in  the  Straits  of 
Gibraltar,  four  to  five  knots,  although  there  was  a  current  of  two  and 
a  half  knots  against  the  vessel  (The  Resolution,  6  Asp.  363)  ;  ten 
miles  off  Ushant,  three  and  a  half  to  four  knots  (The  Dordogne,  p.  663, 
ante)  ;  two  hundred  miles  east  of  Sandy  Hook,  seven  knots  (The  PenU' 
87/lvania,  3  Asp.  0.  S.  479)  ;  in  the  St.  Lawrence,  off  Cock  Point,  six 
to  eight  knots  (The  Lake  Ontario) y  The  Times,  11  December,  1896. 

AMERICAN  NOTES. 

Under  rule  15  of  sect.  4233,  United  States  Revised  Statutes,  as  to  signals 
by  blowing  a  horn,  &c.,  on  sailing  in  thick  weather  by  day  or  night,  there  is 
a  fog  at  night  when  the  weather  will  not  permit  the  ordinary  signal  lights  of 
a  vessel  to  be  clearly  seen  so  far  off  as  the  horn  would  be  heard.  The  Monti- 
cello,  1  Lowell  (U.  S.),  184. 

The  "  moderate  speed  "  required  by  Article  16  of  Act  of  August  19,  1890, 
from  vessels  **in  a  fog,  mist,  falling  snow,  or  heavy  rain-storms,"  though  not 
precisely  definable  by  general  rule,  cannot  properly  exceed  ten  to  thirteen  miles 
an  hour.  The  Pennsylvania,  19  Wallace  (U.  S.),  125,  133;  Clare  v.  Provi- 
dence Steamship  Co.,  22  Blatchford  (U.  S.),  195,  and  127  United  States,  45; 
Alexandre  v.  Machan,  147  id.  72 ;  The  Umhria,  166  id.  404  ;  The  Chattahoochee, 
173  id.  540,  548  ;  The  Blackstone,  1  Ix)well,  485 ;  The  City  of  New  York, 
15  Federal  Rep.  624 ;  The  Rhode  Island,  17  id.  554 ;  TJie  Luray,  24  id.  751 ; 
The  Martello,  34  id.  71 ;  Van  Dyke  v.  The  Bridgport,  35  id.  159 ;  The  Atlanta, 
41  id.  639 ;  The  Mohawk,  42  id.  189 ;  Flint  Sf  P,  Af.  R,  Co.  v.  Manne  Ins. 
Co.,  71  id.  210.  Seven  knots  an  hour  was  held  excessive  in  the  following 
cases  under  the  circumstances.  Tlie  Nacoochee  v.  Mosely,  137  United  States, 
330;  The  Martello,  153  id.  64;  The  Louisburg,  75  Federal  Rep.  424.  A  rate 
of  speed  which  would  be  considered  immoderate  for  a  steamer  is  open  to  like 
condemnation  in  the  case  of  a  sailing  vessel.  The  Chattahoochee,  173  United 
States,  540,  544. 

A  steamer  navigating  in  a  fog  within  two  hundred  miles  of  a  great  port,  like 
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New  Tock,  if  she  cannot  be  kept  under  command  at  a  less  speed  than  seven 
miieB  an  hoar,  should  anchor.  The  Pennsylvania^  19  Wallace  (U.  S.),  125, 
l;»:  Tie  Martello,  153  United  States,  64.  This  applies  especially  to  the 
Teasels  afyrorhing  and  entering  the  narrow  and  often  crowded  channels  of 
Uie  porL  Ibid.  \  Tie  H.  F.  Dimockj  77  Federal  Rep.  226.  But  there  is  no 
rufo  whkh,  beyond  doe  care,  absolutely  requires  even  ferry  boats  on  a  great 
itTtr  or  in  a  harbor  like  New  York,  from  running  in  a  fog.  Tlte  Joseph  W. 
OmU.  19  Federal  Rep.  785;  Briggs  ▼.  The  Whitehall,  68  id.  1022. 

In  nairow  ehannds  each  of  two  steamers  is  bound,  except  under  peculiar 
ihiBMnlinifn  lo  keep  well  over  to  the  side  on  his  starboard  hand,  and  this 
ivlft  Is  aol  affscted  by  the  fact  that  the  bends  in  the  channel  may  at  times 
bria^  one  ivasel  on  the  starboard  of  the  other.  Art.  25  of  the  Act  of  1890 ; 
TktBirtak^  74  Federal  Rep.  906 ;  The  Zouave,  90  id.  440. 
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Xaia— ATTORNEY-GENEEAL  v.  PARMENTER 

PAEMENTER  v,  GIBBS. 

(1811-1813.) 

RULE. 

The  Crown  cannot  make  a  grant  of  any  part  of  the  aea- 
;s^or«  so  as  to  entitle  the  grantee  to  obstruct  the  public  in 
the  right  of  navigation  and  access  to  the  sea. 

4tton«y-General  v.  Parmenter  and  Others  (In  re  Portsmonih 

Harbonr). 

10  Price,  378-411  (24  R.  R.  728). 

Parmenter  and  Others  v.  Oibhs. 

10  Price,  412-464  (24  R.  R.  745). 

^**-v*v^i^*  —  (»wwl  of  Foreshore,  —  Jus  Privatum.  —  Possession  Essential,  -* 
Jus  PublieunL  —  Nuisance,  —  Procedure, 

^:>i*      iVxi*trttctiou  of  royal  charter,  and  validity  of  grant  of  the  Crown  by 

\Yh^w»  a  i^rt  of  the  sea-coast  or  shore,  being  the  property  of  the  Crown, 
vs^  ^^x  i^^  'Mt  f»W{M.*ii»ti  to  the  King,  is  granted  to  a  subject  for  uses,  or  to  be 
^  vv^i  *^^  A*  ^^  ^  dt^trimental  to  theyr«  publicum  therein,  such  grant  is  void 
Vtv'  ^ux^K  ^v^rt*  a*  *w  open  to  such  objection,  if  acted  upon  so  as  to  effect 
>» »  %%>K^  H  xivrKiw^  Injury  to  the  public  right,  or  it  is  a  grant  which  does  not 
A  vyvM  v^^  Vxv>^«»  <*  ^»^^"^*  ^*  grantee. 


B.  C.  VOL.  XXIII.]  SECT.  II.  —  SEA-SHORE.  673 

Ko.  10.  — Attomey-Ctoneral  v.  Parmenter  ud  othen,  10  Frioe,  378,  879. 

SembUf  that  gi-ants  of  the  Crown  for  the  benefit  of  the  King  by  augmenting 
the  revenue,  founded  on  inquisition  ad  quod  honum,  must  be  conformable  with 
the  finding  —  must  be  for  the  advantage  of  the  Crown  —  must  be  acted  upon 
promptly  —  must  be  upheld  by  possession  and  enjoyment,  and  the  grantees 
must  fulfil  all  continuing  considei-ations,  or  the  right  of  possession  will  not 
pass  thereby  from  the  Crown. 

Buildings,  erections,  and  enclosures  between  the  high  and  low  water  marks 
in  the  harbour  of  Portsmouth,  interrupting  the  flux  and  reflux  of  the  tide, 
abated  by  decree  of  the  Court  of  Exchequer  as  a  nuisance,  where  made  under 
the  sanction  and  authority  of  the  corporation,  having  a  grant  from  the  Crown 
by  charter. 

The  Court  of  Exchequer  may  decree  such  an  abatement. 

The  King's  Attorney- General,  on  the  part  of  the  Crown,  may  proceed  in 
such  cases  for  the  purpose  of  protecting  either  the  Jus  privatum  of  the  King 
from  the  purpresture,  or  the  Jus  publicum  of  the  subject  from  nuisance,  by  in- 
formation on  the  King's  Remembrancer's  side  of  the  Exchequer  by  English 
bill,  praying  a  personal  decree  against  the  defendants  in  the  suit. 

This  was  an  information  by  English  bill  filed  by  the  Attorney- 
General  against  the  defendants,  praying,  *  that  the  defendants  and 
their  agents,  servants,  and  workmen  might  be  restrained  by  the 
order  and  injunction  of  this  Court  from  proceeding  further  in 
the  said  several  erections,  buildings,  and  works  thereinbefore 
mentioned. 

**  And  that  the  wharf,  quay,  or  stage,  dock,  bridge,  storehouse, 
and  timber  pound,  and  the  other  buildings,  erections,  and  works 
erected  and  made,  or  erecting  and  making  there,  might  be  abated 
and  removed;  and  that  the  said  harbour  might  be  restored  to 
its  ancient  condition,  so  that  the  sea  might  again  flow  and  re- 
flow,  &c.,  as  before,  &a,  and  that  the  same  might  be  again 
open,  &c. " 

The  information  in  this  case  having  stated,  as  in  the  [379] 
preceding  case,  the  preliminary  matter  contained  in  the 
three  first  paragraphs  of  the  stating  part  of  that  bill  alleged.  That 
the  then  defendants,  some  time  in  the  year  1784,  began  to  erect 
and  make,  and  did  erect  and  make  on  the  Gosport  side  of  the  said 
harbour,  and  within  the  high  and  low  water  marks  there,  and 
near  to  a  place  which  hath  been  commonly  used  for  the  mooring 
His  Majesty's  ships  and  called  the  King's  Moorings,  a  certain 
wharf,  quay,  or  stage,  67  feet  and  8  inches,  or  thereabouts,  in 
breadth  at  the  west  end,  and  at  the  east  80  feet  or  thereabouts, 
and  in  length  226  feet  or  thereabouts,  and  extending  from  the 
shore  or  high  water-mark,  towards  the  low  water-mark,  336  feet 
VOL.  XXIII.  —  43 
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or  thereabouts ;  and  in  which  said  wharf,  quay,  or  stage,  the  said 
then  defendants  had  placed  and  set  a  large  ship  for  the  purpose 
of  a  dry  dock,  with  gates  there,  to  prevent  the  entrance  of  the 
water  into  the  same,  and  that  the  said  then  defendants  also  at  the 
west  end  of  the  said  wharf,  quay,  or  stage,  had  erected  and  made  a 
wooden  bridge,  supported  by  piles  of  wood,  driven  into  the  mud 
land  of  the  said  harbour,  to  communicate  from  the  shore  on  the 
Gosport  side  of  the  said  harbour  with  the  said  wharf,  quay,  or 
stage ;  and  that  the  said  then  defendants  also  on  the  south  side  of 
the  west  end  of  the  said  wharf,  quay,  or  stage,  had  erected  a  store- 
house, of  the  length  of  70  feet  or  thereabouts,  and  of  the  breadth 
of  19  feet  or  thereabouts;  and  also  on  the  north  side 
[•  380]  thereof  two  *  other  small  erections  for  an  ofiBce  or  count- 
ing-house, and  a  pitch-house ;  and  that  on  the  north  side 
of  the  said  wharf,  quay,  or  stage,  they  had  placed  and  set  on  the 
mud  land  of  the  said  harbour  another  large  ship,  also  intended  for 
a  dock,  and  had  placed  and  deposited  soil,  stones,  and  rubbish, 
between  the  said  last-mentioned  ship  and  the  said  wharf,  quay,  or 
stage,  up  to  the  side  of  the  said  last-mentioned  ship,  for  the  pur- 
pose of  embanking  the  mud  land  lying  between  the  said  last-men- 
tioned ship  and  the  said  wharf,  quay,  or  stage. 

That  the  ground  upon  which  the  said  wharf,  quay,  or  stage, 
dock,  bridge,  storehouse,  and  other  buildings,  erections,  and 
works  were  made,  was  a  piece  of  mud  land,  bounded  by  other 
mud  land  on  the  north,  east,  and  south,  and  particularly  by  a 
blacksmith's  shop  or  building  of  the  said  appellant  Richard 
^Vliite,  in  the  occupation  of  John  Adams,  and  partly  by  the  pas- 
sago  or  way  leading  from  the  Gosport  shore  to  the  before-men- 
tioned bridge  or  wharf,  quay,  or  stage,  on  the  west  part  thereof. 

That  the  then  defendants  had  lately  enclosed  with  wooden  piles, 
driwn  into  the  mud,  and  secured  by  planks  or  pales,  a  parcel  of 
mud  land  to  the  southwest  of  the  town  of  Gosport,  between  high 
ftud  low  water  marks,  which  said  mud  land  so  enclosed  was  used 
as  and  for  a  timber  pound,  and  contained  in  length,  from 
r*  381]  north  to  south,  200  *  feet,  or  thereabouts,  and  in  breadth 
at  the  north  end  thereof  63  feet  9  inches,  or  thereabouts, 
tkt  t)u>  south  end  thereof  88  feet,  or  thereabouts ;  and  that  the  said 
pioa*  of  mud  land,  so  enclosed  as  aforesaid  for  a  timber  pound, 
>Ya8  IhhuuUhI  by  the  shore  at  Gk)sport  on  the  east,  by  a  timber  yard 
^\r  pound,  and  store-house,  in  the  occupation  of  one  John  Whit- 
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comb,  on  the  north,  and  hj  other  mud  land  on  the  west  and 
south. 

That  before  and  in  the  year  1784,  and  at  all  times  previous  to 
the  erecting,  making,  and  placing  of  such  wharf,  quay,  or  stage, 
dock,  bridge,  storehouse,  timber  pound,  and  other  buildings,  erec- 
tions, and  works,  the  sea,  at  spring  tides,  flowed  and  reflowed  over 
the  several  pieces  of  soil  or  mud  land  between  high  and  low  water 
marks  on  or  in  which  such  wharf,  quay,  dock,  bridge,  storehouse, 
and  timber  pound,  and  other  erections  and  works  were  erected  and 
made  up  to  the  shore  or  high  water  mark  at  Gosport  aforesaid; 
and  that  at  neap  tides  the  sea  also  flowed  over  the  same,  or  the 
greatest  part  thereof;  and  that  His  Majesty's  ships  of  war,  and 
other  ships,  vessels,  and  boats,  and  all  other  ships,  vessels,  and 
boats  of  His  Majesty's  subjects,  and  others,  had  free  passage  over 
such  soil  when  covered  with  water,  and  did  or  might  cast  anchor 
and  lie  there,  or  otherwise  use  and  enjoy  the  same,  in  such  man- 
ner as  any  other  parts  of  the  arm  of  the  sea  aforesaid,  between  high 
and  low  water  marks,  have  been  used  or  enjoyed  or  have 
been  free  and  open  for  the  passage  and  *  re-passage,  anchor-  [•  382] 
age,  and  lying  of  ships  or  vessels,  and  boats ;  and  that  be- 
fore and  in  the  said  year  1784,  or  at  any  time  before  the  said 
wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  timber  pound, 
and  other  buildings,  erections,  and  works  were  begun  to  be  erected 
and  made  as  aforesaid,  there  was  not  any  erection  or  building,  or 
other  thing  wliatsoever,  which  could  prevent  the  flowing  or  re- 
flowing  of  the  sea  in  or  over  the  said  several  pieces  of  soil  or  mud 
land  between  the  high  and  low  water  marks,  on  or  in  which  the 
said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  timber 
pound,  and  other  buildings,  erections,  and  works,  had  been  erected 
and  made  as  aforesaid,  and  which  could  prevent  the  passage  and 
re-passage,  anchorage,  and  lying  of  ships  and  vessels  on  or  over 
such  several  pieces  of  soil  or  mud  land,  or  the  free  use  and  enjoy- 
ment thereof,  when  covered  with  water,  as  part  or  parcel  of  the 
harbour  or  port  of  Portsmouth  aforesaid. 

And  the  Attorney-General,  by  his  information,  stated.  That  the 
said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  timber 
pound,  and  other  buildings,  erections,  and  works,  which  had  been 
80  erected,  built,  and  made  as  aforesaid,  were  a  nuisance  and  in- 
jury, and  if  continued,  would  be  a  great  nuisance  and  injury  to 
the  said  harbour,  and  would  prejudice  the  aforesaid  moorings,  and 
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would  also  be  an  obstruction  to  a  quantity  of  water  pro- 
[*  383]  portionable  to  their  dimensions  coming  *  into  and  going 
out  of  the  said  harbour  on  each  flux  and  reflux  of  the  tide, 
and  thereby  prevent  a  great  scouring  and  cleansing  of  the  lower 
part  of  the  channel  of  the  said  harbour  of  the  soilage  there,  and 
greatly  endanger  the  loss  of  the  said  harbour ;  and  that  if  similar 
erections,  buildings,  and  works  should  be  made  in  all  parts  of  the 
said  harbour  between  high  and  low  water  marks,  the  same  would 
entirely  destroy  the  said  harbour,  or  render  the  said  harbour  use- 
less, so  that  His  Majesty's  ships  and  vessels,  and  other  ships  and 
vessels  of  burden,  would  not  be  able  to  come  into  or  go  out  of 
the  said  harbour  as  they  had  always  been  used  to  do ;  or  if  such 
ships  and  vessels  should  be  able  to  come  into  or  go  out  of  the  said 
harbour,  the  same  would  not  be  able  to  remain  long  there,  or  ride 
with  any  safety. 

That  soon  after  the  then  defendants  began  to  make  such  wharf, 
quay,  or  stage,  dock,  bridge,  storehouse,  and  timber  pound,  and 
other  buildings,  erections,  and  works,  they,  or  some  or  one  of 
them,  had  notice  from  the  Commissioners  of  the  Navy,  and  others 
by  their  order,  that  such  wharf,  quay,  or  stage,  dock,  bridge,  store- 
house, and  timber  pound,  and  other  buildings,  erections,  and  works, 
if  completed,  would  be  injurious  to  the  said  harbour;  and  that 
they,  the  then  defendants,  or  some  or  one  of  them,  had  been  ap- 
plied to,  and  requested  to  desist  from  building  and  making,  and 

to  remove  the  same. 
[384]      That  the  then  defendants,  disregarding  such  notice  and 

applications  as  aforesaid,  continued  building  and  finishing, 
and  finished  the  said  wharf,  quay,  or  stage,  dock,  bridge,  store- 
house, timber  pound,  and  other  buildings,  erections,  and  works,  and 
the  same  so  erected  and  finished  they  upheld,  maintained,  and 
continued,  to  the  great  prejudice  and  damage  of  His  Majesty's 
navy,  and  to  the  great  injury  of  the  said  port  or  harbour  of  Ports- 
mouth, and  to  the  common  nuisance  and  injury  of  all  His  Maj- 
esty's subjects,  and  of  all  ships  and  vessels  which  might  have 
occasion  to  pass  and  repass,  and  to  anchor,  moor,  and  lie  within 
the  said  harbour,  and  more  especially  to  the  mooring  His  Maj- 
esty's ships  at  the  place  called  the  King's  Moorings  aforesaid,  and 
that  the  then  defendants  also  threatened  and  intended  to  erect  or 
make  other  wharfs  and  quays,  erections  and  buildings,  in  or  near 
the  same  place,  which  would  be  also  nuisances. 
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The  information  then  alleged,  that  the  then  defendants  pie- 
tencied  that  his  late  Majesty,  King  Charles  the  First,  by  certain 
letters-patent,  granted  to  certain  persons  therein  named  and  their 
heirs,  all  and  singular  the  lands  and  marshes  surrounded  and  over- 
flowed, or  subject  to  the  overflowing  of  the  sea  in  the  said  county 
of  Southampton,  from  the  county  of  Sussex,  beginning  at  Ems- 
worth,  to  Hurst  Castle,  near  the  confines  of  the  county  of  Dorset, 
containing  5,432  acres,  or  thereabouts,  and  that  they  the 
said  *  d^endants,  or  some  or  one  of  them,  had  purchased  [*  385] 
of  some  persons  or  person,  claiming  under  such  letters- 
patent  a  large  quantity  of  land  within  the  said  harbour  of  Ports- 
mouth, and  between  the  high  and  low  water  marks  aforesaid, 
whereon  or  wherein,  or  on  parts  of  which  they,  the  said  then  de- 
fendants, or  some  or  one  of  them,  had  erected  and  made  the  said 
wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  timber  pound, 
and  other  buildings,  erections,  and  works  as  aforesaid;  and  that 
they,  the  said  then  defendants,  insisted  they  had  a  right  so  to  do 
by  virtue  of  the  said  letters -patent. 

But  that  in  and  by  the  said  information,  the  said  Attorney- 
General  charged  that  such  letters-patent  (if  any  such  there  were), 
were  void  and  of  no  force  or  effect  to  pass  the  soil  on  which  the 
said  nuisances  had  been  erected,  nor  any  other  land  between  the 
high  and  low  water  marks  within  the  said  harbour;  and  that 
the  said  letters-patent  had  been  abandoned,  and  if  not,  yet  that 
such  parts  of  the  said  harbour  of  Portsmouth,  whereon  or  wherein 
such  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  timber 
pound,  and  other  buildings,  erections,  and  works  had  been  erected 
and  made  as  aforesaid,  were  not,  nor  could  be  included  in  such 
grant. 

And  the  information  further  charged,  that  no  land  or  mud  or 
oaze  was  granted  by  the  said  alleged  letters-patent,  which 
lay  between  a  creek  *  or  lake  now  called  Forton  or  Weevil  [*  386] 
Lake,  and  formerly  called  Cason  Creek,  and  another  creek 
or  lake  now  called  Blockhouse  Lake,  and  formerly  called  Stoke 
Lake,  except  eight  acres,  or  thereabouts,  lying  close  to  the  said 
lake  or  creek,  formerly  called  Cason  Creek,  on  the  south  side 
thereof ;  and  that  the  whole  of  the  mud  land  claimed  by  the  said 
then  defendants,  or  any  of  them,  on  which  the  said  wharf,  quay, 
or  stage,  dock,  bridge,  storehouse,  erections,  and  works  were 
erected,  lay  between  the  said  lake  or  creek  called  Blockhouse 
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Lake,  and  the  lake  or  creek  called  Forton  or  Weevil  Lake,  and 
particularly  the  land  upon  which  the  aforesaid  wharf,  quay,  or 
stage,  dock,  bridge,  storehouse,  erections,  and  works  had  been 
made,  is  situate  between  the  said  two  creeks  or  lakes;  and  that 
the  said  two  creeks  or  lakes  were  at  the  distance  of  3,332  feet,  or 
thereabouts,  from  each  other,  and  the  space  between  them  con- 
tained 70  acres  of  mud  land,  or  thereabouts,  of  which  only  8  acres 
purported  to  be  granted  by  the  said  alleged  letters-patent,  and 
which  said  acres  are  no  part  of  the  mud  land  of  which  the  said 
then  defendants,  or  any  of  them,  had  possessed  themselves;  and 
that  the  said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and 
other  erections  and  works,  were  erected  2,600  feet,  or  thereabouts, 
south  from  the  said  lake  called  Forton  Lake,  and  650  feet,  or 
thereabouts,  north  from  the  said  lake  called  Stoke  Lake ;  and  the 
said  70  acres,  lying  between  the  said  two  lakes,  are  very  important 

and  material  to  the  well-being  of  the  said  harbour,  and 
[*  387]  that  it  *  was  extremely  prejudicial  to  the  said  harbour  to 

erect  any  buildings,  erections,  and  projections,  on  any  part 
of  the  said  70  acres,  and  the  said  Attorney-General  chaiged  that 
the  other  piece  of  mud  land  claimed  by  the  said  then  defendants, 
in  which  the  said  timber  pound  was  erected  and  made,  lay  to  the 
southwest  of  the  town  of  Gosport  aforesaid,  and  was  not  included 
in  the  said  alleged  letters-patent,  and  that  the  said  piece  of  mud 
land,  on  which  the  said  timber  pound  was  erected,  was  also  ex- 
tremely important  and  material  to  the  well-being  of  the  said  har- 
bour ;  but  that  the  said  then  defendants  alleged  and  insisted,  that 
the  said  several  pieces  of  land  upon  which  the  said  wharf,  quay, 
or  stage,  dock,  bridge,  storehouse,  and  timber  pound,  and  other 
erections  and  works  were  erected  and  made,  were  within  the  said 
grant  and  described  therein. 

And  the  Attorney-General  charged  that  no  person  or  persons 
have  or  had  been  in  possession  of  such  part  of  the  said  harbour 
under  colour  or  pretence  of  the  said  grant,  or  otherwise,  until  the 
said  then  defendants  began  to  make  such  wharf,  quay,  or  stage, 
dock,  bridge,  storehouse,  and  timber  pound,  and  other  buildings, 
erections,  and  works ;  and  that  at  all  times  before  such  time,  the 
sea  flowed  and  reflowed  on  and  over  such  parts  of  the  said  harbour; 
and  that  His  Majesty's  ships,  and  all  other  ships,  vessels,  and 

boats,  had  free  passage  and  repassage  over  the  same,  and 
[*  388]  used  or  might  have  used  the  same  for  the  anchoring  •  moor- 
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ing  and  lying  of  ships,  vessels,  and  boats,  without  any  interrup- 
tion whatsoever ;  and  that  His  Majesty  and  his  subjects  were,  in 
that  manner,  in  the  possession  or  enjoyment  of  the  same. 

And  that  if  such  parts  of  the  said  harbour  as  aforesaid  had  been 
well  granted  by  the  Crown  to  any  person  or  persons,  under  whom 
the  said  then  defendants,  or  any  of  them,  claimed,  yet  that  such 
grant  did  not  and  could  not  extend  to  deprive  His  Majesty  or  his 
subjects  of  the  free  use  and  enjoyment  of  such  parts  of  the  said 
harbour,  or>  the  free  passage,  repassage,  and  anchorage,  mooring, 
and  lying  of  all  ships  and  vessels;  and  could  not  extend  to 
authorise  the  erecting,  making,  or  continuing  any  public  nuisance 
or  obstruction  in  the  said  harbour;  but  that  all  such  erections, 
buildings,  and  things  as  were  or  might  be  a  public  nuisance, 
ought  to  be  abated  and  removed,  notwithstanding  any  such  grant 
as  aforesaid,  if  any  such  there  were,  and  the  same  was  a  valid  and 
subsisting  grant 

That  the  said  then  defendants,  or  any  or  either  of  them,  had  no 
right,  under  any  pretence  whatever,  to  build  upon  any  part  of  the 
said  harbour  between  high  and  low  water  marks,  and  more  espe- 
cially upon  the  spot  on  which  such  wharf,  quay,  or  stage,  dock, 
bridge,  storehouse,  timber  pound,  and  other  buildings,  erections, 
and  works  have  been  made,  or  to  narrow  the  said  harbour 
at  high-water,  or  to  lessen  the  flux  and  reflux  of  the 
*  tide  there,  or  to  annoy  the  ships  of  His  Majesty,  or  any  [*  389] 
others  passing  or  repassing,  mooring,  lying,  or  being  in  the 
said  harbour;  and  that  if  the  said  then  defendants,  or  any  or 
either  of  them,  were  or  was  entitled  to  the  soil  of  the  said  har* 
hour,  between  high  and  low  water  marks,  where  the  said  wharf, 
quay,  or  stage,  dock,  bridge,  storehouse,  and  timber  pound,  and 
other  buildings,  erections,  and  works  had  been  made,  by  grant  of 
any  of  His  Majesty's  royal  predecessors,  or  otherwise;  yet  that 
they,  or  any  or  either  of  them,  were  not  thereby  entitled  to  make 
and  erect  the  said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse, 
and  timber  pound,  and  other  buildings,  erections,  and  works,  or  to 
make  any  erections  or  works  whatever,  which  would  prevent  or 
diminish  the  flowing  or  reflowing  of  the  water,  or  injure  the  afore* 
said  moorings,  or  be  in  any  manner  a  nuisance  or  annoyance  to  the 
said  harbour. 

The  said  information  then  suggested,  that  the  defendants  pre- 
tended (&c.)  the  statute  9  Geo.  III.  a  16;  and  charged,  that  the 
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title  of  the  defendants  to  the  said  land  was  not  aided  by  the  said 
Act  of  Parliament,  and  that  such  pieces  of  land  were  continually, 
until  within  a  few  years  last  past,  and  particularly  before  and  in 
the  year  1784,  and  until  such  wharf,  quay,  or  stage,  dock,  bridge, 
storehouse,  and  timber  pound,  and  other  buildings,  erections,  and 
works,  were  made  by  the  said  then  defendants  as  aforesaid,  pieces 
of  land,  over  which  the  sea  flowed  and  reflowed,  and  the 
[*  390]  same  yielded  no  rents,  issues,  or  profits,  but  before  and  *  in 
the  said  year  1784,  and  until  such  wharf,  quay,  or  stage, 
dock,  bridge,  storehouse,  and  timber  pound,  and  other  buildings, 
erections,  and  works,  were  begun  as  aforesaid.  His  Majesty,  and 
his  royal  progenitora  and  predecessors,  and  all  His  Majesty's  sub- 
jects and  others  had  the  use  and  enjoyment  thereof,  as  part  of  the 
said  harbour  of  Portsmouth,  and  as  parcels  of  land  over  which  the 
sea  flowed  and  reflowed,  in  the  same  manner  as  His  Majesty  and 
his  subjects,  and  others,  had  the  use  and  enjoyment  of  other  par- 
cels of  land  between  high  and  low  water  marks  within  the  said 
harbour,  and  the  other  shores  of  His  Majesty's  kingdom;  and  that 
the  said  then  defendants,  or  those  under  whom  they  claimed,  did 
not,  before  the  said  year  1784,  make  any  erections,  buildings,  or 
works,  upon  such  pieces  or  parcels  of  land  on  or  in  which  they 
have  made  such  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and 
timber  pound,  and  other  buildings,  erections,  and  works  as  afore- 
said, or  exercise  any  act  of  ownership  in  or  upon  the  same,  nor 
take  any  rent,  issues,  or  profits,  or  derive  any  benefit  therefrom. 

That  if  the  said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse, 
and  timber  pound,  and  other  buildings,  erections,  and  works,  had 
been  entirely  made  upwards  of  sixty  years  before  the  filing  of  the 
said  information,  and  the  said  then  defendants,  or  those  under 
whom  they  claimed,  had  been  in  quiet  possession  thereof,  and  in 
receipt  of  the  rents,  issues,  and  profits  thereof,  for  sixty  years  last 
past;  yet  in  regard  the  same  are  a  common  nuisance, 
[*  391]  *  and  tend  to  the  injury  and  destruction  of  the  said  har- 
bour, such  Act  of  Parliament  as  aforesaid  could  not,  and 
did  not  extend  to  protect  the  same  from  being  abated  and  removed, 
and  that  the  same  ought  to  be  abated  and  removed  accordingly. 

The  defendants,  by  their  answer  to  the  information,  after  ad- 
mitting the  prerogative  of  the  Crown  respecting  the  coasts  of  this 
kingtloni,  and  that  His  Majesty  had  the  right  of  superintendency 
over  the  said  coasts  for  the  purposes  in  the  information  mentioned. 


B.  C.  VOL.  XXIII.]  SECT.  H.  — SEA-SHORE.  681 

Ho.  10.  — Attorney-Oeneral  v.  Pannenter  and  otiien,  lOFzioe,  891-893. 

and  that  the  harbour  of  Portsmouth  was  an  arm  of  the  sea,  and  a 
public  port  and  sea-mark,  and  that  there  was  a  dock  near  the  said 
harbour  belonging  to  His  Majesty,  for  the  purposes  in  the  said 
information  mentioned,  and  that  certain  parts  of  the  said  harbour 
were  commonly  used  for  the  mooring  His  Majesty's  ships  and 
vessels,  and  were  called  the  King's  Moorings;  they  stated  that 
they  did  not  know  that  the  said  wharf,  quay,  or  stage,  timber 
pound,  or  other  buildings,  erections,  and  works,  were  prejudicial 
to  the  said  harbour ;  that  they  were  jointly  in  the  possession  and 
occupation  of  a  wharf,  quay,  or  stage,  and  a  dock,  bridge,  store- 
house, and  a  small  building,  used  as  a  counting-house,  and  another 
small  building  used  as  a  pitch-house,  all  situate  on  the  Gosport 
side  of  the  said  harbour,  and  within  the  high  and  low  water  marks 
of  the  sea  there ;  and  that  they  were  in  possession  of  the  same  as 
the  absolute  owners  thereof  in  fee  simple,  and  that  the 
said  wharf,  quay,  or  stage,  dock,  bridge,  *  storehouse,  and  [*  392] 
other  buildings,  were  made  and  erected  by  them  the  said 
defendants,  or  at  their  expense,  in  or  about  the  year  1784;  and 
that  they  had  ever  since  been  in  the  possession  or  enjoyment 
thereof,  without  any  interruption  or  disturbance  whatever  (save 
by  the  institution  of  the  said  suit),  and  that  the  land  on  which 
the  said  wharf,  quay,  or  stage,  dock,  bridge,  storehouse,  and  other 
buildings,  were  made  and  erected,  and  the  fee  simple  and  inherit- 
ance thereof  were  purchased  by  them  in  the  said  year  1784,  and 
were  duly  conveyed  to,  or  to  the  use  of  them  and  their  heirs 
accordingly,  in  consideration  of  the  sum  of  £107  paid  by  them ; 
and  they  admitted  the  dimensions  and  situation  of  the  said  wharf, 
quay,  or  stage,  dock,  bridge,  storehouse,  and  other  buildings,  erec 
tions,  and  works,  as  stated  in  the  said  information. 

That  they  were  the  owners  of  a  stranded  ship  or  vessel  lying 
upon  the  mud  land  of  the  said  harbour,  near  the  north  side  of  the 
said  wharf,  quay,  or  stage,  and  that  the  same  had  lain  there  about 
eighteen  years,  and  was  not  intended  by  them  for  a  dock  or  for  any 
particular  purpose  in  that  situation ;  and  the  said  defendants  ad- 
mitted, that  the  ground  upon  which  the  said  buildings,  erections, 
and  works  had  been  made,  was,  prior  to  the  making  and  erect- 
ing the  same,  a  piece  of  mud  land,  and  was  bounded  as  in  the 
said  information  stated;  and  the  said  then  defendants  admitted, 
that  they  had  in  the  year  1796,  or  thereabouts,  enclosed 
with  wooden  piles  driven  into  the  mud  *  or  gravel,  and  [*  393] 
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secared  by  planks  or  pales,  a  parcel  of  mud  land  to  the  south- 
west of  the  town  of  Gosport,  and  between  the  high  and  low  water 
marks  of  the  sea,  and  which  mud  land  so  enclosed  was  used  by 
them  as  a  timber  pound,  and  contained  in  length  from  north  to 
south  200  feet,  or  thereabouts,  and  in  breadth  at  the  north  end 
thereof  65  feet  9  inches,  or  thereabouts,  and  at  the  south  end 
thereof  88  feet,  or  thereabouts,  and  that  the  mud  land  so  enclosed 
was  bounded  as  in  the  said  answer  mentioned;  but  they  stated 
that  the  said  timber  pound  was  not  a  close  pound,  and  that  the 
same  did  not  prevent  the  flux  and  reflux  of  the  tide ;  and  they  by 
their  said  answer  admitted,  that  previously  to,  and  until  the  mak- 
ing the  said  several  buildings,  erections,  and  works,  the  sea  did, 
at  spring  tides,  flow  and  reflow  over  the  land  or  ground  on  which 
such  erections,  buildings,  and  works  were  made,  and  up  to  the 
shore  or  high  water  mark  at  Gosport  aforesaid,  but  that  previously 
to  that  time  the  sea  to  their  knowledge  did  not,  at  neap  tides,  flow 
and  reflow  over  any  part  of  the  land  on  which  any  such  erections, 
buildings,  and  works  were  made,  and  that  ships  or  vessels,  other 
than  boats,  could  not  and  did  not  float  over  the  sama 

That  the  said  wharf,  quay,  or  stage,  was  raised,  made,  and  filled 
up  with  mud  or  soil  taken  out  of  the  said  harbour,  and  that  there- 
fore the  said  harbour  is  capable  of  containing  the  same  quantity 

of  water  as  it  was  before  the  making  the  said  wharf,  quay, 
[*  394]   or  stage,  and  they  stated  that  they  did  not  *  know  that 

His  Majesty  or  the  public  was  or  were  in  possession  of 
any  part  of  the  land  or  soil  on  which  any  of  the  said  erections, 
buildings,  and  works  were  made,  save  that  previously  to  the  mak- 
ing the  same,  such  boats  or  vessels  of  the  public  as  did  not  require 
a  greater  depth  of  water  might  have  passed  and  repassed  over  such 
land  or  soil,  er  some  part  thereof ;  and  they  admitted,  that  previ- 
ously to  the  filing  the  said  information,  they  received  notice  from 
the  Commissioners  of  His  Majesty's  Navy,  that  the  said  erections, 
buildings,  and  works  were  injurious  to  the  said  harbour,  and  that 
they,  the  said  then  defendants,  were  required  to  remove  the  same, 
and  that  they  had  not  so  done. 

The  defendants  by  their  answer  further  stated,  that  they  be- 
lieved and  admitted  that  his  late  Majesty,  King  Charles  I.,  by 
letters-patent,  as  stated  in  the  said  information,  granted  to  Dame 
Mary  Wandesford,  wife  of  Sir  George  Wandesford,  and  to  the  said 
Sir  George  Wandesford,  their  heirs  and  assigns  forever,  certain 
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pieces  of  saltmarsh  and  oazy  lands  and  grounds  in  the  said  letters- 
patent  mentioned;  and  they  insisted  that  the  words  of  the  said 
letters-patent  were  suflQciently  comprehensive  to  include  the  lands 
upon  which  the  said  wharf,  quay,  or  stage,  dock,  bridge,  store- 
house, timber  pound,  and  the  said  other  buildings,  erections,  and 
works  had  been  erected,  and  they  insisted  on  the  full  benefit  of 
the  said  letters-patent ;  and  they  admitted  that  the  whole  of  the 
land  on  which  the  said  wharf,  quay,  or  stage,  and  the  said  dock, 
bridge,  storehouse,  and  other  buildings,  erections,  and 
works  *  were  made  and  erected,  lay  between  the  two  lakes  [*  395] 
or  creeks  in  the  information  mentioned,  and  that  the  said 
two  lakes  or  creeks  are  at  such  distances  from  each  other  as  in  the 
said  information  stated;  and  also  that  the  space  between  them 
contained  such  quantity  of  land  as  in  the  said  information  men- 
tioned, and  that  the  spot  of  ground  on  which  the  said  last  men- 
tioned erections  and  works  were  made,  was  on  the  south  at  such 
distance  as  in  the  said  information  mentioned,  from  the  said  lake 
called  Forton  Lake,  and  was  on  the  north  at  such  distance  as  in  the 
said  information  mentioned,  from  the  ssdd  lake  called  Stoke  Lake. 
And  the  defendants,  after  admitting  the  Act  of  Parliament  (9 
Geo.  III.  c.  16),  and  referring  thereto,  stated,  that  they  purchased 
the  land  on  which  the  said  wharf,  quay,  or  stage,  and  the  said 
dock,  bridge,  storehouse,  and  other  buildings  were  erected  and 
made  as  aforesaid,  in  the  said  year  1784,  of  James  Francis 
Perkins,  then  of  Winkton,  in  the  parish  of  Christchurch  Twyne- 
ham,  in  the  county  of  Southampton,  esquire,  and  John  Compton, 
then  of  Harbridge  in  the  same  county,  Esquire,  and  that  such 
land  was  by  indentures  of  lease  and  release,  dated  the  28th  and 
29th  days  of  September,  1 785,  duly  conveyed  by  them,  the  said 
James  Francis  Perkins  and  John  Compton,  to  or  in  trust  for  the 
said  then  defendants;  and  that  in  such  indenture  of  release  the 
said  James  Francis  Perkins  was  described  as  the  only  brother 
and  heir-at-law  of  Edward  Perkins,  then  late  of  Winkton 
aforesaid,  *  Esquire,  deceased,  who  was  therein  described  [*  396] 
as  the  eldest  son  and  heir-at-law  of  James  Francis  Per- 
kins, then  late  of  Winkton  aforesaid,  Esquire,  deceased ;  and  that 
in  the  said  indenture  of  release  the  said  John  Compton  was  de- 
scribed as  the  nephew  and  devisee  named  in  the  last  will  and 
testament  of  John  Willis,  then  late  of  Eingwood,  in  the  county 
of  Southampton,  gentleman,  deceased,  who  was  therein  described 
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as  the  eldest  son  and  heir-at-law  and  devisee  in  the  last  will  and 
testament  of  John  Willis,  then  late  of  Eingwood  aforesaid,  gen- 
tleman^ deceased. 

That  from  what  appeared  in  and  from  the  title  deeds  and  writ- 
ings relating  to  the  said  lands  so  purchased  by  and  conveyed  to 
them  as  aforesaid,  they  were  induced  to  believe  and  did  believe 
that  the  said  James  Francis  Perkins  and  John  Compton  derived 
their  title  to  such  land  from  or  under  the  said  other  persons  so 
named  in  the  said  indenture  of  release,  some  or  one  of  them ;  and 
that  those  persons,  some  or  one  of  them,  derived  their  or  his 
title  thereto  from  or  under  certain  conveyances  made  by  the  said 
Dame  Mary  Wandesford,  and  certain  mesne  conveyances  and  assur- 
ances; and  that  she,  the  said  Dame  Mary  Wandesford,  survived 
the  said  Sir  George  Wandesford,  and  by  such  survivorship  be- 
came solely  entitled  to  the  whole  of  the  lands  granted  by  the 
said  letters-patent 

That  since  the  said  purchase  and  conveyance  so  made 
[*  397]  by  and  to  them  as  aforesaid,  they,  or  any  *  or  either  of 
them,  had  not  rendered  or  paid,  and  that  they  did  not 
know  or  believe  that  any  or  either  of  the  persons  under  or  through 
whom  the  said  then  defendants  claimed,  ever  rendered  or  paid  to 
any  person  whomsoever  any  rent  whatsoever,  for  any  part  of  the 
land  on  which  the  said  wharf,  quay,  or  stage,  and  the  said  dock, 
bridge,  storehouse,  and  other  buildings,  were  erected,  or  for  any 
of  such  erections  and  works ;  and  they  stated  that  they  did  not 
believe  that  His  Majesty,  or  any  of  his  progenitors,  predecessors, 
or  ancestors,  or  any  person  or  persons,  bodies  politic  or  corporate, 
under  whom  His  Majesty  anything  had  or  lawfully  claimed,  or 
should  have  or  lawfully  claim,  had,  within  the  space  of  sixty 
years  next  preceding  the  filing  the  said  information  or  institution 
of  this  suit,  been  answered  by  force  or  virtue  of  any  such  right  to 
the  same,  or  otherwise,  any  rents,  issues,  or  profits  whatsoever,  for 
or  in  ref^pect  of  any  part  of  the  said  last-mentioned  land,  or  of 
any  of  the  said  last-mentioned  erections  and  works;  and  that  such 
land,  or  any  part  thereof,  or  such  erections  and  works,  or  any  or 
either  of  them,  was  not,  nor  were,  nor  had  been,  at  any  time 
within  the  space  of  sixty  years,  in  charge  to  His  Majesty,  or  any 
at  his  progenitors,  predecessors,  or  ancestors,  nor  had  stood,  in- 
gintrr  of  record,  to  the  knowledge  and  belief  of  them,  the  said 
t.l It'll  (k*fendants.      And  that  with  respect  to  the  last-mentioned 
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land,  and  the  said  last-mentioned  erections  and  works,  they  hoped 
they  should  have  the  same  benefit  of  the  said  Act  of  Parlia- 
ment, and  the  *  aforesaid  length  of  possession,  and  of  the   [*  398] 
said  letters-patent,    and   other  matters,   as   if  they  had 
pleaded  the  same  in  bar  to  the  said  .information. 

And  with  respect  to  the  said  piece  of  mud  land  on  which  the 
said  timber  pound  had  been  made  as  aforesaid,  they  submitted 
to  the  judgment  of  the  said  Court,  whether  or  no,  under  the  cir- 
cumstances of  the  case,  they  ought  to  be  deprived  of  the  posses- 
sion of  such  timber  pound. 

The  cause  came  on  to  be  heard  in  Trinity  Term,  1809,  and  in 
Easter  and  Trinity  Terms,  1810,  upon  a  great  mass  of  evidence 
furnished  by  the  depositions  of  the  various  witnesses  on  either 
side,  principally  as  to  the  question  of  nuisance. 

It  was  argued  a  second  time  by  the  Solicitor-General  (Sir  Thomas 
Plumer),  Jervis,  and  Wyatt,  for  the  Crown,  in  support  of  the  prayer 
of  the  information,  and  by 

Sir  Arthur  Pigott,  Hart,  and  Johnson,  for  the  defendants.  The 
questions  made  on  either  side  were  — 

1st  The  validity  of  the  title  or  grant. 

2nd.  The  extent  of  it  if  valid,  and  whether  it  included  the  locus 
in  quo  or  ground  on  which  the  alleged  obstructions  were  erected. 

3rd.  Whether  the  grant  had  not  been  abandoned,  and  [399] 

Lastly,  Whether  the  erections,  &c.,  complained  of  were 
or  were  not  a  public  nuisance  injurious  to  the  harbour. 

The  case  having  been  fully  argued  and  re-argued  on  both  sides,^ 
the  Lord  Chief  Baron  now  delivered  the  judgment  of  the  Court 
as  follows :  — 

Macdonald,  C.  B.  :  — 

In  this  cause  the  judgment  of  the  Court  has  stood  over  for  some 
time,  and  that  not  so  much  by  reason  of  any  difi&culty  in  the  case, 
as  of  its  extreme  importance. 

It  was  an  information  filed  by  the  Attorney-General,  complain- 
ing of  a  nuisance  in  the  harbour  of  Portsmouth  in  several  in- 
stances. A  previous  discussion  referring  to  the  case  of  the 
Attorney-General  v.  Richards,  2  Anstr.  603  (3  R  R  632),  has 
attracted  the  attention  of  the  Court  to  the  deed  itself,  by  which 
it  is  supposed  that  the  spot  upon  which  the  nuisance  complained 

^  For  the  main  points  of  the  argamenta,  see  the  cases  on  appeal,  pp.  393  ei  seq,,  post. 
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ic  '^  ^zeexad  wk  'lommeiL     It  wbs  azgned  at  first  upon  the  single 

^^inai  :^  :Jti§  skc  of  nniaaiioe,  making  the  question  one  of  mere 

niiitL  '^tidier  rhs  tiseetioiis  weie  a  nuisance  or  not     In  the  case 

r  ±e  ^ttor%t9^^yi7urftl  v.  Sickardt^  the  nuisance  was  veiy  mani- 

n:!^  uri  :t  tos  abstefL     Lwthe  comse,  however,  of  agitating  the 

I  jd^don  Ji  die  way  in  which  it  has  been  now  put,  it  has  become 

3ece9«Bnr  oi  ffrnnfnp  the  nature  of  this  instrument  itself, 

^  «i.  '/^    Agpmmx.  10  Ptice^  -^SS),  *  not  that  I  myself  entertained 

:iie  least  doubt  as  to  its  validity  in  the  case  of  Richards ; 

rii.ju:^-!  :iiere  was  no  occasion  at  that  time  to  examine  the  instru- 

neuc  :c»jlr ,  but  it  being  thought  necessary,  in  the  further  agita- 

uvu  )i  diis  'Question,  to  hare  the  deed  examined  and  debated  at 

:ii^  bar»  diac  has  been  done,  and  done  with  great  ability. 

ri«)  importance  of  this  question  is  made  manifest  by  the  testi- 
*uv'iiy  it  cwu*  I  suppose,  of  the  ablest  men  in  the  world  upon  sub- 
>H:t&^  jt  chis  kind,  namely,  Mr.  Bennie  and  Mr.  Mylne.  Those 
^iti-.cmtjtt  are  clearly  of  opinion,  that  although  of  no  very  great 
tttiuitiuude  in  the  present  instance,  yet  as  far  as  it  goes  it  is  a 
nui;?;iuc^>  and  an  obstruction  in  the  harbour.  There  are  several 
^^♦taessesv  it  is  true,  upon  the  part  of  the  defendants,  who  go  the 
leii^cli  of  saying  that  it  is  not  only  no  nuisance,  but  that  it  is  of 
ij^trtjic  service  in  the  harbour.  However,  these  gentlemen  them- 
^tlvt»j4  surveyed  the  harbour,  having  been  sent  down  expressly  for 
;hac  j*urt^H:>6e,  and  they  are  of  opinion  that  it  is  a  nuisance  detri- 
ttu'ticul  CO  the  harbour,  and,  except  one  small  spot,  that  it  is  not 
>i»:hitt  the  grant  itself.  But  it  is  either  within  the  grant  or  it  is 
ttco :  i?  it  is  within  the  grant,  I  think  it  may  be  easily  shown  that 
;i\c  jraiit  is  good  for  nothing.  It  is  perfectly  clear  that  all  the 
^>tl  uiulor  the  salt  water  between  high-water  mark  and  low-water 
tt^rk  is  the  property  of  the  Crown.  Such  property  has  certainly 
bvvu  v^^^  i^  ^^7  ^)'  communicated  in  a  great  many  instances  to 
the  subject,  but  that  it  is  always  subservient  to  the  public 
1^  40 1 1  right  *  of  the  King's  subjects  generally.  It  is  compared 
by  Lord  Hale,  with  his  usual  simplicity,  to  the  case  of  a 
hr<t\wHy,  The  private  right  of  the  Crown  may  be  disposed  of, 
but  tho  public  right  of  the  subject  cannot,  even  if  it  be  within 
this  ctftut 

\*{vu  the  first  argument  it  was  simply  contended  that  the  erec- 
l^v^x  \v»»  a  nuisance,  but  upon  the  second  argument  the  grant 
xt^^lC  Nvrts  imi^ached.     Now  I  take  it  that  nothing  can  be  clearer 
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than  that  t&e  King  can  in  no  degree  affect  the  public  right  of  the 
subject  passing  and  repassing  upon  the  salt  water;  he  cannot 
affect  that  by  anything  which  can  be  done  by  him.  Lord  Hale 
lays  down  clearly,  that  ports,  creeks,  and  havens  are  the  subjects 
of  the  public  right;  he  describes  what  those  are  —  a  port  more 
immediately  accommodated  for  protection,  both  naturally  and 
artificially  —  a  haven,  that  which  does  naturally  protect,  and 
where  ships  may  ride  or  lie  in  safety  —  and  a  creek,  a  member  of 
a  i)ort  where  there  is  no  customer  or  comptroller,  but  where  there 
are  certain  officers  for  the  purpose  of  collecting  the  King's  revenues 
(De  Portibus  Maris,  part  II.  c.  2,  pp.  46,  47,  48).  In  none  of 
these  places,  therefore,  can  the  public  right  be  waived,  although 
there  might  be  a  grant  of  the  soil ;  but  such  grant  must  be  consid- 
ered as  subject  to  that  public  right,  which  cannot  be  disturbed. 

The  grant  at  present  in  question  is  a  grant  that  was 
made  in  the  year  1628,  and  down  to  the  year  *  1785  noth-  [*  402] 
ing  was  ever  done  upon  it.  The  commission  which  issued 
in  order  to  hold  the  inquisition  upon  which  the  grant  proceeded, 
it  will  be  necessary  somewhat  to  examine.  It  will  be  found  that 
there  is  more  granted  in  its  terms  considerably  than  the  commis- 
sion warranted,  for  the  inquisition  goes  greatly  beyond  it.  The 
letters-patent  recite  the  commission  and  the  inquisition.  They 
recite  that  a  commission  issued  upon  the  13th  of  February,  1625, 
directed  to  the  mayor  of  the  borough  of  Lymington  and  some 
others,  directing  them  by  jury  to  make  the  following  inquiries. 
They  were  to  survey  and  view,  as  well  by  the  oaths  of  lawful  men 
of  the  county  of  Southampton,  as  by  the  examination  and  deposi- 
tion of  credible  persons,  all  and  singular  the  ports,  creeks,  lakes, 
and  lands  which  thentofore  were  surrounded  and  overflown  with 
the  sea,  and  which  lie  and  abut  on  or  near  the  town  of  Emsworth 
and  a  variety  of  other  places,  and  amongst  the  rest  the  town  of 
Lymington  and  the  port  called  Key-haven;  and  in  like  manner 
to  inquire  whether  the  aforesaid  lands  and  other  premises  so  sur- 
rounded and  overflown  with  the  sea,  could  or  could  not  be  gained 
and  secured  from  the  overflowing  of  the  sea,  and  of  the  number 
of  acres  of  the  same  lands,  and  to  what  castles,  towns,  or  other 
particular  places  they  are  situated  and  abutted,  and  whether  the 
gaining  and  acquiring  of  the  lands  and  other  premises  so  to  be 
recovered  from  the  overflowing  of  the  sea,  would  be  any  damage 
or  prejudice  to  any  person  or  persons ;  and  also  whether  the  gain- 
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log  and  acquiring  the  said  lands  and  other  premises  so 
[*  403]  overflown  by  the  sea  *  would  be  for  the  benefit  and  advan- 
tage of  the  several  parts  of  the  county  aforesaid,  and  to 
the  ipcrease  of  the  revenue  of  us  and  our  successors:  and  that 
they  were  commanded  that  they  should  deliver  the  survey  and 
inquisition  as  soon  as  they  could,  and  at  longest  from  the  day  of 
Easter  in  one  month  next  following,  to  the  Barons  of  the  Ex- 
chequer. So  that  we  see  promptitude  is  one  object  in  this  pro- 
ceeding; for  it  is  to  be  executed  in  a  very  little  time,  that  is, 
between  the  13th  of  February  and  the  Easter  following,  about 
three  weeks,  which  will  be  observed  on  by  and  by. 

Then  the  letters-patent  state  an  inquisition  taken  in  the  county 
of  Southampton,  which  is  very  material.  The  commissioners  say, 
"  they  have  considered  all  the  circumstances  mentioned  in  the 
commission  relating  to  the  premises,  by  the  oaths  of  certain  per- 
sons, and  that  they  find  the  lands  in  the  commission  aforesaid 
mentioned,  extend  themselves  from  the  town  of  Emsworth,  in  the 
county  aforesaid,  situate  in  the  east  part  of  the  county,  upon  a 
lake  in  the  county  of  Sussex,  and  so  extend  westwardly  to  the 
town  of  Langstone,  in  the  county  of  Southampton,  including  all 
creeks,  lakes,  and  surrounding  grounds  in  and  about  the  isle  of 
Halinge,  in  the  county  of  Southampton,  and  including  part  of  the 
port  lying  within  the  isle  of  Halinge  aforesaid  and  the  town  of 
Emsworth,  in  the  county  of  Southampton,  and  from  the  aforesaid 
town  of  Langstone,  and  extending  from  the  said  town  of  Lang- 
stone  further  west,  to  the  marsh  called  Drayton  Marsh, 
[*  404]  including  all  surrounding  grounds  and  *  part  of  the  port  of 
Langstone  aforesaid,  and  extending  further  west  from  the 
aforesaid  mark  to  the  town  of  Wymaring,  in  the  said  county  of 
Southampton,  including  all  creeks,  lakes,  and  surrounded  grounds 
in  and  about  the  isle  of  Portsea,  in  the  said  coimty  of  Southamp- 
ton, and  extending  westward  from  the  town  of  Wymaring  afore- 
said to  the  town  and  castle  of  Porchester,  including  all  the 
surrounded  grounds  part  of  the  port  of  Portsmouth,  in  the  county 
of  Southampton,  the  commission  having  expressly  excluded  any 
ports  whatever,  and  having  said  only  '  near  to  or  abutting  on 
ports ' ;  *  therefore  care  was  taken  in  the  commission  at  least  to 
avoid  the  trespassing  on  any  part  of  the  creek  whatever ;  but  the 
inquisition  lays  down  an  immense  quantity  of  land,  fronting 
almost  the  whole  of  the  county  of  Southampton,  and  amongst  the 
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rest  includes  part  of  several  ports,  and  among  these  the  port  of 
PortsmontL  It  says,  "  including  the  port  of  Lymington,  the  port 
called  Key -haven,  a  certain  place  called  Pennington  Bay,"  and 
so  on.  And  moreover,  the  aforesaid  jurors  say,  *  that  all  the 
small  ports,  creeks,  lakes,  and  parts  of  great  ports  above  speci- 
fied, described  in  two  geographical  tables  or  maps  of  survey  made 
by  Edward  Mansel,  Gent,  and  shown  as  evidence  to  the  jurors 
aforesaid  upon  the  taking  of  his  inquisition,  amount  in  the  whole 
to  3,923  acres,  overflown  and  surrounded  with  the  sea;  and  that 
the  aforesaid  lands  overflown  and  surroimded  "  —  those  are  a  dif- 
ferent thing  —  **  described  likewise  in  the  said  two  maps  of  sur- 
vey, amount  in  the  whole  to  1,500  acres,  and  that  the 
acquiring  and  obtaining  *  of  the  aforesaid  lands  from  the  [*  405] 
overflowing  or  surrounding  of  the  sea  will  not  be,  as  it  is 
reported,  any  prejudice  or  damage  to  any  person  or  persons;  and 
that  the  acquiring  or  obtaining  of  the  aforesaid  lands  from  the 
overflowing  and  surrounding  with  the  sea,  as  it  is  said,  are  and 
for  the  future  will  be  for  the  great  advantage,  benefit,  and  profit  of 
the  several  parts  of  the  county  aforesaid  respectively  adjoining. " 

Now  here  there  is  nothing  said  with  respect  to  the  interest  of 
the  Crown.  The  commission  directed  that  it  should  be  matter  of 
inquiry  how  far  it  would  be  for  the  advantage  of  the  Crown.  No 
return  is  made  to  that  part  of  the  commission  in  this  inquisition, 
but  it  expressly  transgresses  the  direction  in  the  commission,  and 
lays  the  foundation  of  a  future  grant  of  those  smaller  ports  and 
creeks,  and  part  of  the  port  of  Portsmouth. 

Perhaps  I  might  stop  here  at  once  and  say,  if  in  point  of  fact 
these  ports  and  creeks,  and  part  of  the  port  of  Portsmouth,  is  com- 
prehended in  the  grant,  that  is  by  no  means  what  the  Crown  could 
grant,  so  as  to  affect  the  jiLS  publicum,  which  is  the  right  of  the 
subject  imiversally. 

It  goes  on  and  says,  that  these  surveys  were  remitted  to  the 
Exchequer.  They  are  not,  however,  to  be  found ;  and  it  is  very 
much  to  be  lamented  that  they  are  not  Then  the  grant  proceeds 
to  state,  **  Whereas,  for  and  in  consideration  of  the  good, 
true,  faithful,  and  acceptable  service  *  done  and  bestowed  [*  406] 
for  our  most  dear  father  deceased,  and  us,  by  our  late  be- 
loved servant,  Eobert  Pamplin,  deceased,  late  one  of  the  yeomen 
of  the  wardrobe  of  our  robes,  we  intended  and  made  our  xoyal 
promise  to  give,  *  —  let  us  see  what  the  property  is,  **  to  him,  his 
VOL.  xxiu.  —  44 
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heirs  and  assigns  forever,  all  and  singular  the  lands  and  marshes 
surrounded  and  overflown,  or  subject  to  the  overflowing  of  the  sea, 
in  our  said  county  of  Southampton. "  "  All  and  singular  the  lands 
and  marshes  surrounded  and  overflown.  *  If  that  means  all  lands 
which  are  overflown,  it  comprehends  the  whole  here  specified  — 
"  And  in  pursuance  of  which  our  said  royal  promise,  the  afore- 
said Robert  Pamplin,  together  with  Mary  Wandesford,  widow  of 
Geoige  Wandesford,  deceased,  one  of  the  daughters  and  heirs 
apparent  of  the  said  Eobert  Pamplin, "  and  so  on  — "  Know  ye 
that  in  consideration  and  in  compensation  of  the  great  expense 
heretofore,  as  we  are  informed,  as  well  by  Mary  Wandesford  and 
William  Wandesford  done  and  bestowed,  as  by  the  said  Mary 
Wandesford  and  William  Wandesford,  their  heirs  and  assigns,  for 
the  future  to  be  expended  and  bestowed  in  fencing  in  with  walls 
and  recovering  the  said  premises  from  the  sea,  or  so  much  of 
them  as  could  be  fenced  in  and  recovered  from  the  sea,  or  they 
shall  undertake  or  attempt  for  the  increase  of  the  revenue  of  our 
Crown  of  England,  and  for  divers  other  causes  and  considera- 
tions," and  so  on. 

Then  we  have  here  the  purpose  for  which  these  marsh 
[*  407]  lands  were  granted ;  they  are  to  be  fenced  •  in  and  recov- 
ered from  the  sea,  and  that  too  with  walls,  and  which 
they  shall  undertake  or  attempt  Then  if  Portsmouth  Harbour 
composes,  or  any  part  of  it  composes  any  share  of  this  grant,  that 
part  which  is  comprehended  within  the  grant  is  to  be  walled  in 
and  the  subject  excluded,  and  that  "  for  the  increase  of  the  revenue 
of  the  Crown  of  England. "  "  Such  as  they  shall  undertake  or 
attempt,  *  —  are  they  to  imdertake  or  attempt  at  the  distance  of 
ten  thousand  years  ?  Does  not  undertake  and  attempt  necessarily 
mean  within  a  reasonable  time  ?  What  may  be  a  reasonable  time 
may  be  in  some  cases  matter  of  law,  and  in  others  matter  of  fact ; 
but  the  distance  between  1628  and  1784  is  not  what  the  Crown 
expected  when  it  contemplated  that  there  should  be  an  undertak- 
ing and  attempt,  but  that  that  should  be  within  a  reasonable 
time. 

Then  it  proceeds  to  enumerate  a  vast  variety  of  different  par^ 
eels,  very  great  in  point  of  number,  amounting  to  some  thousands 
of  acres,  and,  among  others,  that  part  is  supposed  to  be  compre- 
hended upon  which  these  erections  are  made. 

In  contradiction  to  that  it  is  contended  by  the  Crown  that  this 
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is  not  except  as  to  some  little  spot,  compieheDded  within  this 
grant ;  but  that  if  it  be  comprehended  within  the  grant,  the  grant 
cannot  operate  upon  it  according  to  law ;  and  if  it  is  not  compre- 
hended, there  is  no  pretence  for  retaining  it. 

The  grant,  after  having  enumerated  a  vast  number  of  [408] 
marshes  and  oazes,  proceeds  to  grant  in  general  words  "  all 
other  OUT  lands,  feedings,  pastures,  meadows,  marshes,  salt 
marshes,  and  glibses,  wracks  and  lands,  which  formerly  were  or 
now  are  overflown,  or  subject  to  the  overflowing  of  the  sea,  shores, 
coasts,  gravel,  and  sands,  with  all  the  increments  of  the  sea,  and 
all  our  profits,  emoluments,  and  hereditaments  whatsoever,  with 
all  and  singular  their  rights,  members,  and  appurtenances  incident 
and  belonging  thereto,  and  which  were  lately  recovered,  forsaken, 
or  left  bare  and  dry  by  and  from  the  sea,  with  all  benefit  of  the 
sea,  and  all  their  rights,  members,  and  appurtenances  incident  or 
appurtenant,  and  which  at  any  time,  from  time  to  time  hereafter, 
shall  be  recovered,  forsaken,  or  left  bare  and  dry  by  and  from  the 
sea,  in,  upon,  near,  or  about  the  aforesaid  towns  of  Emsworth," 
and  so  forth ;  and,  among  the  rest,  the  island  of  Portsea,  the  castle 
and  town  of  Porchester,  the  port  of  Portsmouth,  Fareham  Haven, 
&c  Then  it  proceeds  further  to  grant  all  those  subject-matters, 
by  whatever  name  they  be  known  or  understood,  "  situate,  lying, 
and  being,  coming,  growing,  renewing,  happening,  or  arising  in 
or  near  the  aforesaid  towns,  islands,  castles,  creeks,  ports,  rivers, 
and  havens,  or  within  any  of  them,  or  any  of  the  aforesaid  lands, 
tenements,  meadows,  feedings,  pastures,  salt  marshes,  marsh  lands 
overflown  or  subject  to  the  overflowing  of  the  sea,  shores,  creeks, 
ports,  havens,  and  other  premises  above  by  these  presents  granted, 
whenever  the  same  shall  be  banked,  fenced,  gained, 
•and  recovered  from  the  sea,  or  otherwise  forsaken  and  [*409] 
left  bare  by  the  sea,  *  —  so  that  we  have  in  every  part  of 
this  grant  creeks  and  ports  of  every  denomination,  the  port  of 
Portsmouth  included. 

There  then  follow  provisions  which  show  most  manifestly  that 
it  was  intended  that  this  grant,  if  it  were  to  take  effect  at  al], 
should  take  effect  speedily,  for  it  gives  a  remission  of  tithes,  when 
this  soil  should  be  recovered  by  banking,  for  the  term  of  seven 
years.  It  was  considered,  therefore,  that  the  grant,  if  to  take 
effect  at  all,  was  to  take  effect  speedily;  and  that  for  the  first 
seven  years  after  the  ground  was  recovered,  no  tithe  should  be 
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paid.  It  goes  on  further  to  reserve  a  rent  of  fourpence  an  acre  fot 
some  parts,  and  a  penny  an  acre  in  other  parts,  and  that  rent  is 
specially  provided  to  commence  on  the  succeeding  St  Andrew's 
day,  in  the  year  1630.  The  grant  itself  was  made  in  1628,  and 
therefore  it  was  expected  that  in  the  course  of  those  two  years 
something  would  arise  to  the  Crown  in  the  shape  of  rent. 

This  is  the  nature  of  the  grant.  As  I  stated  before,  if  it  does 
comprehend,  as  it  does  in  terms,  Portsmouth  harbour  (and  it  does 
so  in  consequence  of  the  inquisition  that  was  made;  which  in- 
quisition greatly  exceeded  the  commission,  for  that  had  expressly 
excluded  them  by  directing  that  they  should  survey  and  view 
those  parts  which  abutted  upon  the  harbour,  but  no  part  of  the 

harbour  itself),  it  is  in  that  view  also  clearly  void. 
[*  410]       *  Let  us  next  examine  the  common  doctrine  in  the  case 

of  a  grant  made,  and  of  which  no  advantage  has  been 
taken,  and  which  has  never  been  acted  upon  for  a  century  and  a 
half.  It  is  most  manifestly  clear,  either  that  the  grant  was  never 
acted  upon  at  all,  or  we  must  presume  that  it  was  surrendered,  if 
ever  the  grantees  did  avail  themselves  of  it.  It  has  been  argued 
thus :  that  supposing  this  was  the  case  of  a  subject  who  had  not 
acted  upon  such  a  grant  for  one  hundred  and  forty  years,  the  pre- 
sumption must  be  the  same  as  it  was  in  the  case  of  The  Mayor  of 
Xingston-upon-Hull  v.  Horner,  Cowp.  102,  and  the  case  of  the 
Advowson  of  Chester-le-Street,  Cowp.  168  (in  notis)  sub  nom. 
Powell  V.  Milbanke.  In  those  cases  there  was  nothing  produced 
but  a  grant  made  at  a  distant  time.  The  Court  said,  time  must 
determine  the  title.  Wherever  we  see  a  length  of  possession  of 
this  kind,  we  must  presume,  from  the  lapse  of  time,  that  an  ad- 
verse grant  is  surrendered.  So  where  we  find  the  King  by  his 
subjects  still  in  possession  of  this  soil,  by  the  passing  and  repass- 
ing of  such  vessels  as  can  pass  and  repass,  we  must  conclude  that 
if  it  ever  existed  in  force  this  grant  had  been  in  the  interim  sur- 
rendered to  the  Crown.  But  it  is  much  more  probable,  that  when 
the  grantees  came  to  look  at  it,  they  were  told  that  the  King 
could  not  grant  such  creeks  and  ports,  including  the  greatest  port 

in  the  kingdom,  and  one  of  the  most  important. 
[*411]       Upon  all  or  any  of  these  grounds,  first,  the  'existence 

of  a  nuisance ;  next,  the  illegality  of  any  grant  affecting 
the  jus  puUicvm  between  high  and  low  water  mark ;  and  next,  the 
great  length  of  time,  and  no  fruit  having  come  of  this  grant  —  a 
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grant  certainly,  by  the  terms  of  it,  expected  to  take  eflfect  imme- 
diately, and  to  be  acted  on  by  the  grantees  who  were  to  go  on  pro- 
gressively as  well  as  they  could ;  whereas  nothing  has  been  done : 
—  upon  all  and  every  one  of  these  grounds,  it  appears  to  the  Court 
that  this  grant  can  be  of  no  avail  whatever. 

The  consequence  is,  that  there  must  be  the  same  decree  as  was 
made  in  the  case  of  The  Attorney-General  v.  Bichards,  grounded 
upon  the  illegality  of  the  grant  itself :  —  and  that  this  nuisance 
must  be  abated. 


IN  THE  HOUSE  OF  LORDS. 
Parmenter  and  others  v.  Sir  Vioary  Oibbs,  Knight 

10  Price,  412-464  (24  B.  R.  745). 

On  appeal  to  the  House  of  Lords  much  of  the  discussion  turned 
on  the  question  whether  appellants  (defendants)  had  shown  any 
title  at  all  to  the  locus  in  quo,  and  the  decision  of  the  Court  of 
the  Exchequer  was  ultimately  affirmed  on  the  ground  that  they 
had  not,  so  that  the  title  was  presumably  in  the  Crown. 

The  question  as  to  the  jus  publicum  was,  however,  argued  by 
Jervis  for  the  Crown  as  follows :  — 

The  third  objection  taken  to  the  validity  of  the  grant,  [458] 
as  conveying  to  the  appellants  the  land  in  question,  was, 
that  on  the  face  of  the  letters-patent  there  was  an  object  and  a 
purpose  expressed  as  to  the  use  and  application  of  the  subject- 
matter  granted,  which  were  illegal,  as  being  incompatible  both  with 
the  private  right  of  the  Crown  and  the  public  interest  of  the  King's 
subjects  therein  with  reference  to  each  other,  in  that  the  former 
could  not  be  granted  by  the  Crown  to  such  an  extent  as  to  be 
detrimental  to  the  latter,  to  which  it  must  ever  remain  subject 

The  very  terms  of  the  grant,  therefore,  being  expressly  that "  the 
grantees,  their  heirs  and  assigns,  may  at  their  pleasure  freely  and 
lawfully  embank,  bank  in,  and  retain  banked,  all  and  singular  the 
premises  by  these  presents  above  granted,  or  mentioned  or  intended 
so  to  be,  as  well  against  the  sea  as  any  other  place,  without  the 
least  interruption  or  denial  of  us,  our  heirs  and  successors,  or  any 
other  person  or  persons,  and  to  erect  and  make  any  bank,  sluice,  or 
cut,  or  any  of  them,  from  time  to  time  upon  the  premises  or 
any  part  thereof,  for  the  defence  *  and  better  mahitenance  [•  459] 
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of  the  premises,  and  for  letting  forth  and  keeping  out  the  sea 
from  overflowing  the  premises." 

This,  it  was  insisted,  the  Crown  could  not  grant,  because  it 
would  devest  the  subject  of  a  public  right  which  the  King's  grant 
could  not  affect.  On  that  point  he  referred  to  the  doctrine  of  Lord 
Hale  (De  Jure  Maris,  cap.  6,  p.  35),  who  says,  "But  though  the 
subject  may  thus  have  the  propriety  of  a  navigable  river  part  of  a 
port,  yet  these  erections  are  to  be  added  (viz.),  first,  that  the  King 
hath  yet  a  right  of  empire  or  government  over  it,  in  reference  to 
the  safety  of  the  kingdom  and  to  his  customs,  it  being  a  member 
of  a  port  prout  inferius  dicitur.  That  the  people  have  a  public  in- 
terest, a  jtis  publicum  of  passage  and  repassage  with  their  goods  by 
water,  and  must  not  be  obstructed  by  nuisances  or  impeached  by 
exactions,  as  shall  be  shown  when  we  come  to  consider  of  ports. 
For  the  jus  privatum  of  the  owner  or  proprietor  is  charged  with 
and  subject  to  that/t^  pvilicum  which  belongs  to  the  Sing's  sub- 
jects, as  the  soil  of  an  highway  is,  which  though  in  point  of  prop- 
erty it  may  be  a  private  man's  freehold,  yet  it  is  charged  with  a 
public  interest  of  the  people,  which  may  not  be  prejudiced  or 
damnified." 

He  again  referred  to  Lord  Hale,  De  Portibns  Maris, 
[•  460]  chapter  on  the  jus  publicum,  p.  84,  where  •  he  says,  *•  But 
when  a  port  is  fixed  or  settled  by  such  means,  though  the 
soil  and  franchise  or  dominion  thereof  primd  facie  be  in  the  King, 
or  by  derivation  from  him  in  a  subject,  yet  that  jus  privatum  is 
clothed  and  superinduced  with  a  jus  publicum,  wherein  both 
natives  and  foreigners  in  peace  with  this  kingdom  are  interested 
by  reason  of  common  commerce,  trade,  and  intercourse.  And 
this  public  right  consists,  among  other  things,  principally  in 
these:  first,  they  ought  to  be  free  and  open  for  subjects  and 
foreigners  to  come  and  go  with  their  merchandise.  But  touching 
this,  and  how  far,  and  by  what  means,  and  upon  what  occasion  there 
may  be  interdictions  in  this  kind,  shall  be  at  large  considered  in 
the  following  chapters.  2.  There  ought  to  be  no  new  tolls  or 
charges  imposed  upon  them  without  sufficient  warrant,  nor  the  old 
enhanced,  whereof  before  in  the  precedent  chapters.  8.  They 
ought  to  be  preserved  from  impediments  and  nuisances  that  may 
hinder  or  annoy  the  access,  or  abode,  or  recess  of  ships  and  vessels, 
and  seamen,  or  the  unlading  or  relading  of  goods."  So  in  89,  con- 
cerning this  jus  regium,  he  says, "  But  the  right  that  I  am  now 
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speaking  of  is  SQch  a  right  as  belongs  to  the  King  jwrt  prerogativce, 
and  it  is  a  distinct  right  from  that  of  property ;  for,  as  before  I 
have  said,  though  the  dominion  of  franchise  or  propriety  be  lodged 
either  by  prescription  or  charter  in  a  subject,  yet  it  is  charged  or 
affected  with  that  jus  publicum  that  belongs  to  all  men,  and 
80  it  is  charged  or  affected  with  that  jus  regium  or  right  •  of  [*  461] 
prerogative  of  the  King,  so  far  as  the  same  is  by  law 
invested  in  the  King." 

Upon  those  authorities  he  submitted  that  the  grant  was  void 
upon  the  face  of  it,  on  the  last  objection  alone;  because  it  is 
destructive  of  this  jtis  pvilicum,  as  being  a  grant  to  an  individual 
not  only  of  shores,  but  of  many  ports  and  parts  of  ports,  without 
regarding  the  jus  publicum,  subject  to  which  alone  the  King  can 
grant  his  jus  privatum ;  tor  they  are  empowered  by  the  grant  to 
fence  in  the  shores,  the  effect  and  mischief  of  which  would  be  to 
exclude  all  persons  whatever  from  passing  and  repassing,  and  per* 
mitting  the  obvious  inconvenience  of  making  a  new  frontage  to 
the  sea,  so  as  to  exclude  all  individuals  not  only  from  the  right  of 
landing,  but  from  their  own  lands,  and  that  is  authorised  by  the 
terms  of  the  grant  '*  to  embank  and  fence  in  with  walls." 

The  junior  counsel  (Wyatt)  for  the  Crown  having  been  stopped 
by  the  Lord  Chancellor,  and  a  reply  heard :  — 

Lord  Chancellor  (Lord  Eldon)  :  —  [463] 

My  Lords,  I  shall  not  break  in  upon  your  Lordships'  usage 
by  offering  any  reason  for  the  affirmance  of  this  judgment,  but  I 
am  anxious  to  say  this,  and  this  only,  that  as  I  conceive  where 
there  has  been  a  possession  for  sixty  years  under  this  grant,  nobody 
can  be  removed,  so  I  desire  not  to  be  understood  to  imply  one  way  or 
the  other  what  may  be  the  effect  of  these  letters-patent  with  respect 
to  any  one  part  of  the  land  which  this  instrument  covers,  except 
the  soil  on  which  these  buildings  are  erected. 

It  is  my  judgment,  that  on  the  circumstances  now  before  your 
Lordships  there  is  matter  sufficient  to  put  in  issue  on  this  record 
the  question  of  the  validity  of  this  grant  —  that  looking  to 
these  letters-patent,  with  respect  to  this  *  soil,  I  am  of  [*  464] 
opinion  that  the  Court  of  Exchequer  have  stated  a  pro- 
position, true  in  law,  that  the  title  is  in  His  Majesty. 

I  give  no  opinion  as  to  the  effect  of  any  use  that  has  been  made 
of  the  land. 
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On  the  grounds  I  have  stated,  I  think  that  this  judgment  ought 
to  be  a&med.  Judgment  affirmed. 

ENGLISH  NOTES. 

The  primd  facie  title  of  the  Crown,  upon  which  the  decision  of  the 
House  of  Lords  rested,  will  be  considered  under  the  following  rule. 
See  p.  697,  et  seq.^  post 

Upon  the  question  of  the  public  right  in  conflict  with  the  Jtu  pri- 
vatum, the  decision  of  the  Court  of  Exchequer  was  cited  and  applied 
in  the  case  of  Attorney  "General  v.  Earl  of  Lonsdale  (1868).  L.  R. 
7  Eq.  377,  389,  38  L.  J.  Ch.  335.  In  that  case  an  information  had 
been  filed  by  the  plaintiff,  a  riparian  proprietor  on  the  Eden,  a  tidal 
navigable  river,  to  restrain  the  defendant,  an  opposite  riparian  pro- 
prietor, from  constructing  a  jetty  in  the  alveics  of  the  river  so  as  to 
injure  the  plaintiff's  property  and  interfere  with  the  navigation.  The 
defendant  claimed  to  be  entitled,  as  a  grantee  of  the  Crown,  to  the  soil 
of  the  alveus.  It  was  held  that,  assuming  this  claim  to  be  good,  he 
had  no  right  to  obstruct  the  navigable  highway;  although  it  was  con- 
tended that  the  traffic  upon  the  river  had  so  diminished  as  to  render 
the  highway  of  no  importance.  Malins,  V.-C,  in  giving  judgment, 
observed  as  follows  (L.  R.  7  Eq.  389) :  ''It  was  not  disputed,  and  could 
not  be,  by  the  defendant's  counsel,  that  the  Eden  is  a  navigable  river; 
but  it  is  said  that  the  traffic  upon  it  has  so  much  diminished  in  conse- 
quence of  the  construction  of  railways  in  the  neighbourhood  that  the 
navigation  is  no  longer  to  be  regarded  as  of  importance.  I  am,  how- 
ever, bound  to  regard  the  river  as  a  highway  which  all  Her  Majesty's 
subjects  are  entitled  to  use  whenever  it  may  suit  their  convenience, 
and  events  which  it  is  impossible  to  calculate  upon  may  add  to  the  use 
of  the  river  navigation,  which  is  now,  undoubtedly,  trifling,  and  it 
may  become  of  very  great  importance."  Upon  the  evidence,  moreover, 
he  considered  that  the  navigation  was  shown  to  be  of  actual  importance, 
and  he  held  that  the  plainti£E  had  a  clear  right  to  have  it  maintained, 
and  granted  an  injunction  accordingly. 

In  regard  to  partial  destruction  of  the  alveus  of  a  river  by  erections 
of  long  standing,  see  Williams  v.  Willcox  (1838),  8  Ad,  &  El.  814,  47 
R.  R.  595  5  Bolle  v.  Whi/te  (1868),  L.  R.  3  Q.  B.  286,  37  L,  J.  Q.  B. 
105. 

AMERICAN  NOTES. 

This  topic  is  discussed  in  the  American  Notes,  supra^  p.  184,  and  infrot 
p.  737;  Shicely  v.  Bowlby,  152  United  States,  1,  13,  14,  18;  1  Kent's  Com- 
mentaries (14th  ed  ),  460 ;  Gould  on  Waters  (3d  ed.),  ss.  21,  31,  32,  36 ; 
Jones  on  Real  Property,  ss.  470-475. 
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No.  11.  — DUKE  OF  BEAUFORT  v.  SWANSEA  (MAYOR, 

&c.,   OF). 

(1849.) 

No.  12.  — RE  ALSTON'S  ESTATK 
(1857.) 

No.  13.  — LORD  ADVOCATE  v,  YOUNG. 

NORTH  BRITISH  RAILWAY  CO.  v.  YOUNG. 

(h.  l.  so.  1887.) 

KULE. 

Tn^  prima  facie  right  of  the  Crown  to  the  foreshore  may 
be  displaced  by  a  grant  from  the  Crown  of  a  manor  with 
clear  words  of  grant  of  the  land  in  question,  or  by  a  grant 
from  the  Crown  of  a  manor  with  evidence  of  usage  show- 
ing that  the  land  was  comprehended  in  the  manor ;  or  by 
showing  a  title  under  the  Nullum  Temptis  Act  against  the 
Crown  by  proof  of  clear  and  distinct  acts  of  ownership 
exercised  without  interruption  during  a  period  of  sixty 
years. 

In  Scotland  the  right  may  be  established  by  what  is 
called  the  positive  prescription,  namely,  continuous  posses- 
sion upon  infeftments  (or  recorded  infeftments  of  seisin) 
for  a  period  formerly  (under  the  Act  of  1617)  of  forty 
years,  now  (under  the  Act  of  1874)  of  20  years. 

Duke  of  Beanfort  v.  Swansea  (Kayor,  Ac.  of). 

3  Exch.  4ia-426. 

Sea-Shore,  —  Tnmk  facie  Title  of  Croum,  —  Evidence  to  Rebut.  —  Ancieni 
Grant  —  Modem  Usage  to  Explain, 

The  sea-shore  between  high  and  low  water  mark  may  be  parcel  of  the  [413] 
adjoining  manor;  and  where,  by  an  ancient  grant  of  the  manor,  its 
limits  are  not  defined,  modem  usage  is  admissible  in  evidence  to  show  that 
such  sea-shore  is  parcel  of  the  manor.  Thus,  evidence  of  modem  acts  of  owner- 
ship was  held  to  have  been  properly  admitted  as  evidence  to  show  that  grants 
by  King  John  and  King  Edward  I.  of  certain  lands  by  the  terms  of  "  Terra  de 
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Gower,"  and  "  Dominiam  de  Terrse  de  Gower,"  incladed  the  sea-coast  down  to 
low-water  mark*  And,  per  Pakkr,  B.,  all  ancient  grants  may  be  explained 
by  evidence  of  modem  usage,  upon  a  question  as  to  wbat  passed  by  such 
documents. 

Trespass  for  breaking  and  entering  a  certain  close  of  the  plain- 
tiff, at  Swansea,  in  the  county  of  Glamorgan,  abutting  on  the  east 
on  the  western  pier  of  Swansea,  and  on  the  south  on  the  sea-shore, 
and  for  erecting  thereon  certain  seats,  &c.  Pleas,  inter  alia.  First, 
Not  guilty ;  and  secondly,  that  the  said  close  was  not  the  close  of 
the  plaintiff,  modo  et/ormd.   Upon  which  pleas  issues  were  joined. 

It  appeared,  at  the  trial  of  the  cause,  before  Williams,  J.,  at  the 
last  Spring  Assizes  for  the  county  of  Glamorgan,  that  the  trespass 
for  which  the  action  was  brought  was  the  erection  of  certain 
benches  on  a  ballast  bank  on  the  sea-shore  at  Swansea,  between 
high  and  low  water  mark.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  locus  in  quo  was  his,  as  being  parcel  of  the 
seigniory  of  Gower.  It  appeared  that  the  seigniories  of  Gower  and 
Kilvey  were  of  very  great  extent,  and  were  anciently  called,  and 
passed  in  charters  and  grants,  by  the  general  name  of  "  Terra  de 
Gower,"  By  that  name  they  were  granted  by  charter  by  King 
John,  in  the  fourth  year  of  his  reign,  to  William  De  Breos  and  his 
heirs,  "  with  all  the  liberties,  free  customs,  and  appurtenances  to 
the  same  belonging."  That  charter  was  confirmed  by  King  Edward 
L,  with  the  addition  of  "  all  manner  of  jurisdiction,  and  all  royal 
liberties  and  free  customs  which  Gilbert  De  Clare,  son  of 
[*  414]  Eichard  de  Clare,  heretofore  Earl  of  Gloucester  *  and  Here- 
ford, had  in  his  land  of  Glamorgan ;"  and  was  again  con- 
firmed by  King  Edward  II.,  and  King  Edward  IIL  The  charter 
of  Edward  IIL,  A.  D.  1329,  which  was  given  in  evidence,  contained 
an  inspeximus  of  the  three  foregoing  charters,  and  was  also  a  con- 
firmation of  William  De  Breos's  charter  to  John  De  Mowbray  and 
his  wife  Aliva  (who  was  De  Breos's  daughter),  and  it  recited  that 
charter  as  being  of  "  all  the  lands,  tenements,  rents,  and  possessions, 
with  all  the  castles,  towns,  liberties,  free  customs,  commodities, 
lordships,  demesnes,  woods,  reliefs,  escheats,  services  of  freemen 
and  bondmen,  and  with  all  their  appurtenances,  within '  Dominium 
de  terrae  de  Gower.' "  From  Aliva  De  Mowbray  these  lands  passed, 
by  marriage,  into  the  family  of  the  Earls  of  Pembroke,  and  from 
them,  in  like  manner,  to  the  family  of  the  Earls  of  Worcester,  the 
ancestors  of  the  plaintiff.    This  link  in  the  title  was  proved  by  the 
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production  of  seyeral  inquisitions  post  mortem,  of  the  date  of 
Henry  VL  and  Elizabeth.  After  the  production  of  a  large  body 
of  other  documentary  evidence  for  the  purpose  of  tracing  the  title 
of  the  seigniory  of  Gower  to  the  plaintiff,  in  order  to  show  that  the 
locus  in  quo  was  parcel  of  and  was  comprised  in  the  seigniory  of 
Grower,  and  as  having  passed  by  the  ancient  grants,  evidence  of 
many  acts  of  ownership  in  modern  times  was  adduced.  The  learned 
Judge  told  the  jury,  that  the  plaintifTs  case  was,  that  he  was  en- 
titled to  the  ground  between  high  and  low  water  mark,  as  part  of 
his  seigniory  of  Gower ;  that  the  plaintiff  relied,  first,  on  documen- 
tary  evidence ;  and  that  he  was  of  opinion  that  the  documentary 
evidence  did  not  necessarily  carry  a  right  to  the  ground  in  ques- 
tion ;  and  that  they  (the  jury)  must  look  at  all  the  evidence  in 
the  case,  and  say  whether  they  thought  that,  either  by  grant  or  by 
prescription,  the  property  had  passed  from  the  Crown  to  those 
whose  estate  the  Duke  now  had.  His  Lordship  then  put  four 
questions  to  the  jury  in  writing,  the  first  of  which  alone  is 
material  to  the  present  question :  *  *'  Is  the  land  between  [  *  415] 
high  and  low  water  mark  part  of  the  seigniory  of  Gower?" 
The  jury  found  this  question  in  the  affirmative;  they  also  an- 
swered  all  the  other  questions  put  to  them  by  the  learned  Judge 
in  the  plaintiff's  favour.  His  Lordship  thereupon  directed  a  verdict 
to  be  entered  for  the  plaintiff  upon  all  the  issues,  with  40«.  dam- 
ages, reserving  leave  to  the  defendants  to  move  to  set  that  verdict 
aside,  and  to  enter  a  verdict  for  the  defendants,  upon  a  question 
raised  by  the  defendants'  counsel 

The  Attorney-General  subsequently  obtained  a  rule  nisi  accord-< 
ingly,  upon  the  point  reserved,  and  for  a  new  trial,  on  the  ground, 
inter  alia,  of  misdirection. 

Against  this  rule 

W.  M.  James,  Joseph  Brown  (with  whom  was  Jenkin),  now 
appeared  to  show  cause ;  but  they  were  desired  by  the  Court  to 
confine  their  arguments,  in  the  first  instance,  to  the  question  of 
misdirection.  —  It  will  be  contended  on  the  other  side,  that  the 
grants  which  were  given  in  evidence,  not  setting  out  the  land  by 
metes  and  bounds,  are  void,  and  did  not  pass  the  sea-shore  between 
high  and  low  water  mark ;  and  that  the  other  evidence  adduced, 
coupled  with  the  grants,  could  not  pass  the  sea-shore,  and  there- 
fore that  the  learned  Judge  ought  to  have  directed  the  jury  to  that 
effect.    The  plaintiff,  however,  contends  that,  according  to  all  the 
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authorities  upon  the  subject,  the  direction  was  strictly  correct 
The  first  grant  was  a  grant  of  land  by  the  name  of  "  Terra  de 
Gower ;"  and  the  last  grant  was  a  grant  by  which  it  was  confirmed 
to  the  then  owner  of  the  Lordship  of  Gower,  by  the  name  of  "  Do- 
minium de  terrae  de  Gower."    "  Terra  "  was  formerly  used  as  the 

ordinary  term  of  a  grant  of  an  extensive  territory.  Of  this 
[*416]  many  instances  are  given  in  Madox's  Baronia  *  Anglica. 

Thus  it  is  there  stated,  c.  1,  s.  4,  that  "in  ancient  times 
a  baronial  estate  was  wont  to  be  called  by  several  names,  nearly 
of  the  same  import,  to  wit.  Honour,  Baronia,  Terra,  Feodum,  and 
sometimes  (but  seldom)  Tenementum,  The  baronial  seigniory 
of  an  earl  or  other  great  baron  was  commonly  called  an  Honour, 
as  well  whilst  it  was  vested  in  such  earl  or  baron,  as  afterwards 
when  it  became  vested  in  the  Crown."  And,  again,  in  Madox's 
History  of  the  Exchequer,  c.  10,  p.  203,  it  is  stated,  in  efifect,  that, 
in  the  reign  of  King  Stephen  and  Henry  IL,  and  of  the  next  suc- 
ceeding Kings,  the  Crown  was  in  the  possession  of  several  great 
honours,  baronies,  and  lands  of  that  sort, "  which  are  usually  styled 
Honour,  Baronia,  or  Terra  of  such  a  one,  sometimes  with  the  addi- 
tion of  quce  est  in  manu  Regis,  without  expressing  by  what  title 
they  became  vested  in  the  Crown."  In  Lynch's  Feudal  Dignities, 
many  charters  of  feudal  seigniories  are  given,  amongst  which  the 
grant  of  Meath  is  in  the  following  form,  page  140 :  "  Know  ye, 
that  I  have  given  and  granted,  and  by  this  my  present  charter  con- 
firmed, to  Hugh  de  Lacey,  for  his  service.  The  Land  of  Meath, 
with  all  its  appurtenances,  by  the  service  of  fifty  knights,  to  him 
and  his  heirs,  to  have  and  to  hold  from  me  and  my  heirs,  as  Mur- 
cardus  Hu-Malachlin,  or  any  other  before  or  after  him,  better  held 
the  same."  There  is  a  further  confirmation  of  the  same  grtot  of 
Meath  by  King  John  to  Walter  de  Lacey,  by  the  same  term  of  his 
Land  of  Meath.  The  Lordship  of  Ulster  was  granted  in  the  same 
manner  by  King  John  to  Hugh  de  Lacey,  Lynch,  Feud.  Dig, 
145  :  "Know  ye,  we  have  given  and  granted  to  Hugh  de  Lacey, 
for  his  homage  and  service.  The  Land  of  Ulsters,  &c.  There  is 
an  instance,  in  the  4  Inst  211,  of  the  mode  in  which  these  grants 

were  made  at  an  early  period.  The  county  palatine  of 
[*417]  Chester  was  given  by  these  words:  "Totum  hunc  •comi- 

tatum  tenendum  sibi  et  hseredibus  ita  libere  ad  gladium 
sicut  ipse  Rex  tenebat  Angliam  ad  Coronam  dedit."  Now, "  Terra  " 
is,  as  Madox  says,  the  same  as  "  Manerium,"  "  Dominium,"  and 
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''Baronia."  The  sea-shore  in  question  is  part  of  the  manor  of 
Swansea,  which  is  within  the  seigniory  of  Gower,  A  grant  of  the 
manor  of  Swansea  would,  beyond  doubt,  have  included  the  sea- 
shore :  that  is  to  say,  it  would  have  been  open  to  show,  by  parol 
evidence,  what  the  seaward  boundaries  of  the  manor  of  Swansea 
were.  The  word  "  Manerium "  would  include  the  sea-shore,  pro- 
vided it  be  shown  that  the  sea-shore  is  parcel  of  the  manor.  If 
the  grant  of  a  manor  would  pass  the  sea-shore,  the  grant  of  a  seign- 
iory, which  is  "  a  great  manor,"  or  "  a  great  honour,"  or  "  a  great 
lordship,"  would  also  pass  it.  It  clearly  appears,  from  Lord  Hale's 
treatise  De  Jure  Maris,  that  the  grant  of  a  manor  would  pass 
the  sea-shore.  It  is  there  stated,  in  Pars  Prima,  c.  4,  Harg.  Law 
Tracts,  12,  which  is  "  concerning  the  King's  interest  in  salt  waters, 
the  sea  and  its  arms,  and  the  soil  thereof,"  that  it  is  admitted, 
"  that  dejuri  communis  between  the  high-water  and  low-water  mark 
(the  ground),  doth,  primdL  fcude^  belong  to  the  King :  Sir  Henry 
Constable's  Case,  5  Co.  Eep.  107,  Dyer,  326 ;  although  it  is  true 
that  such  shore  may  be,  and  commonly  is,  parcel  of  the  manor 
adjacent,  and  so  may  be  belonging  to  a  subject,  as  shall  be  shown, 
yet  primdL  facie  it  is  the.  King's."  In  Sir  Henry  Constable's  Case, 
"  Sir  Henry  Constable  brought  an  action  of  trespass  against  Gam- 
ble, and  declared  that  King  Philip  and  Queen  Mary  were  seised  of 
the  manor  of  Holdemess,  in  the  county  of  York,  in  their  demesne, 
as  of  fee,  as  in  right  of  the  Crown  of  England ;  and  by  their  letters- 
patent  granted  the  said  manor  and  fee,  with  wreck  of  the  sea 
within  the  said  manor  and  fee,  to  Henry,  Earl  of  Westmoreland,  in 
fee,  who  conveyed  them  to  Sir  John  Constable."  Under  that  grant, 
the  plaintiff  recovered  a  wreck  upon  the  sea-shore,  alleging  that 
the  sea-shore,  having  been  held  by  the  lord,  ought  to  have 
passed  *  by  the  grant.  There  were  no  words  there  specifi-  [*  418] 
cally  to  grant  the  sea-shore ;  and  yet,  under  that  grant,  Sir 
J.  Constable  was  held  to  be  possessed  of  the  sea-shore.  The  grant  of 
wreck  within  that  honour  and  fee  would  not  give  the  sea-shore,  un- 
less the  sea-shore  was  part  and  parcel  of  the  manor  and  fee.  In 
that  case,  "  It  was  resolved  by  the  whole  Court,  that  the  soil  on 
which  the  sea  flows  and  ebbs  —  viz.  between  the  high-water  mark 
and  low-water  mark  —  may  be  parcel  of  the  manor  of  a  subject ; 
and  so  it  was  adjudged  in  Lacey's  Case,  in  this  Court.  And  yet  it 
was  resolved,  that  when  the  sea  flows  and  has  plenitudinem  maris, 
the  admiral  shall  have  jurisdiction  of  everything  done  on  the  water 
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between  the  high-water  mark  and  low-water  mark  by  the  ordinary 
and  natural  course  of  the  sea ;  .  .  .  and  yet  when  the  sea  ebbs,  the 
land  may  belong  to  a  subject,  and  everything  done  on  the  land 
when  the  sea  is  ebbed  shall  be  tried  at  the  common  law,  for  it  is 
then  parcel  of  the  county,  and  infra  eorp.  eamitat,  and  therewith 
agrees,  8  Edw.  IV.  19  a."  Lord  Hale,  Harg.  Law  Tracts,  27,  in  his 
treatise,  says,  "  It  may  not  only  be  parcel  of  a  manor,  but  de  facto 
it  many  times  is  so,  and  perchance  it  is  parcel  almost  of  all  such 
manors  as  by  prescription  have  royal  fish  or  wrecks  of  the  sea 
within  their  manor.  For,  for  the  most  part,  wrecks  and  royal  fish 
are  not,  nor  indeed  cannot  be,  well  left  above  the  high- water  mark, 
unless  it  be  at  such  extraordinary  tides  as  overflow  the  land ;  but 
these  are  perquisites  which  happen  between  the  high-water  and  the 
low-water  mark ;  for  the  sea,  withdrawing  at  the  ebb,  leaves  the 
wrecks  upon  the  shore,  and  also  those  greater  fish  which  come 
under  the  denomination  of  royal  fish.  He,  therefore,  that  hath 
wreck  of  the  sea,  or  royal  fish  by  prescription,  infra  manerium*' 

(the  word  '* infra"  in  law  Latin  meaning  within),  "it  is  a 
[*  419]  great  presumption  that  the  *  shore  is  part  of  the  manor,  as 

otherwise  he  could  not  have  them."  The  case  of  the 
Castle  of  Trematon,  Haig.  56,  is  very  strongly  in  the  plaintiffs 
favour.  •*  To  this  castle  of  Trematon  belong  a  certain  petty  manor, 
called  Suttonvantort,  and  also  the  water  and  port  of  Sutton :  for  so 
it  appears  by  the  close  roll,  Clause  17,  Edw.  II.  m.  14,  *  Sutton  cum 
aqu&  et  portu  spec  tat  ad  castrum  de  Trematon.  .  .  /  The  earldom 
of  Cornwall,  and  this  castle  of  Trematon,  descended  to  King 
Edward  III.  He,  by  charter,  in  Parliament,  grants  the  earldom  of 
Cornwall  to  his  eldest  son,  *  et  castrum  et  manerium  de  Trematon, 
cum  villa  de  Saltash,  et  parco  ibidem  cum  aliis  pertinentiis '  (see  the 
Charter,  8  Co.  Rep.  8,  The  Prince's  Cases),  By  this  grant,  without 
any  special  mention  of  the  water  or  port  belonging  to  it,  the  port 
and  water  of  Sutton,  now  Plymouth,  was  annexed  to  the  Duchy  of 
Cornwall;  for,  though  the  charter  grants  'prisas  et  custumas 
vinorum,  necnon  proficua  portuum  nostrorum  infra  eundem  corai- 
tatum  Cornub.,  simul  cum  wrecco  maris  et  balenft  et  Sturgeone ; ' 
yet  that  did  not  extend  to  the  water  of  Sutton,  which  was  in 
Devon,  but  it  passed  by  the  strength  of  its  being  parcel  of  and 
appendant  to  the  castle  of  Trematon.  The  town  of  Plymouth, 
which  is,  indeed,  capiU  portds,  from  whence  the  port  now  takes  it^ 
denomination,  was  not  part  of  Trematon,  but  built  upon  the  manor 
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of  Sutton  Prior,  and  was  incorporated  and  its  jurisdiction  settled 
by  Act  of  Parliament,  Bot.  Pari.  18  Hen.  VI.  n.  32,  and  confirmed 
by  Rot.  ParL  3  Edw.  IV.  n.  45.  But  always  in  both,  whatsoever 
was  parcel  of  the  manor  of  Trematon  was  excepted ;  and  conse- 
quently, the  haven  itself,  which  was  parcel  of  Trematon,  was  not 
annexed  thereby  to  Plymouth,  but  stood  upon  the  same  foot  of 
interest  as  before.  There  lies,  adjacent  to  this  town, 
within  the  barbican,  a  space  of  about  *  thirty  acres,  which  [•  420] 
is  covered  every  tide  with  the  sea ;  and  ships  ride  there 
and  come  to  unlade  at  the  quays  of  Plymouth,  commonly  called 
Sutton  Poole ;  for  the  interest  of  the  soil  of  these  thirty  acres, 
being  parcel  of  the  port,  an  information  of  intrusion  was,  as  di- 
rected out  of  the  Exchequer  Chamber,  preferred  against  the  Mayor 
and  Commonalty  of  Plymouth.  The  defendants  pretended  title  to 
it  as  parcel  of  the  town  of  Plymouth,  and  showed  usage  to  have 
had  certain  customs,  called  land-leave,  terrage,  &c.  But  these  re- 
ferred to  the  shore,  rather  than  to  the  place  in  question.  They 
alleged  it  was  also  within  the  limits  of  their  charter,  and  that  they 
exercised  jurisdiction  of  their  Courts  there ;  both  which  were  ad- 
mitted. But  it  was  insisted  upon,  that  the  soil  itself  was  excepted 
as  parcel  of  the  castle  of  Trematon,  and  divers  other  evidences 
were  insisted  upon  for  the  town.  On  the  other  side,  it  was  showed 
that  the  King  had  used  to  have,  in  right  of  his  duchy,  in  the 
place  in  question,  anchorage,  busselage,  fishing,  and  the  rents  of 
fishers,  and  divers  other  port  duties  that  savoured  of  the  soil,  as 
*  appeared  by  divers  accounts  of  the  duchy,  divers  records  mention- 
ing Pola  de  Sutton  was  parcel  of  Trematon,  several  leases  made  by 
the  King's  progenitors,  of  aqua  et  Pola  de  Sutton,  and  some  to  the 
town  itself,  or  to  some  in  trust  for  them,  and  divers  other  weighty 
evidences  for  the  propriety  of  the  soil  of  Sutton's  Pooles  being  the 
very  harbour  itself,  and  belonging  to  Trematon ;  and  accordingly,  a 
verdict  given  for  the  King,  M.  16  Car.  11.  in  Scaccario,  after  seven 
years'  evidence."  And  then  the  learned  author  of  this  work  pro- 
ceeds to  state,  that,  "  I  have  mentioned  this  rather,  because,  first, 
here  the  very  interest  of  the  port,  and  water,  and  soil,  and  port 
duties  themselves,  were  claimed  and  recovered  by  the  Crown,  not 
upon  any  prerogative  title;  for,  if  it  had  been  so,  it  would  have 
passed  to  the  town  of  Plymouth,  being  within  the  precincts  of 
of  their  incorporation  and  grant,  and  then  the  exception  of 
Trematon  had  not  been  available,  but  *  as  parcel  of  and  [*  421] 
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belonging  to  a  manor  that  was  formerly  a  subject's.  Secondly, 
though  the  King  hath  primd  facie  a  right  to  ports  of  a  royal 
franchise,  yet  the  accession  of  this  manor  to  the  Crown  did  not 
sever  the  interest  of  the  port  from  the  manor,  no  more  than  in 
case  of  a  fair  or  market  appendant  by  prescription  ;  for  if,  by  the 
accession  to  the  Crown,  it  had  been  divided  from  the  castle  or 
manor,  it  could  not  have  passed  without  special  words  to  the 
prince,  as  it  plainly  did  here ;  as  the  port  was,  by  prescription, 
parcel  of  the  castle  of  Trematon,  so  it  continued  parcel  notwith- 
standing the  accession  thereof  to  the  Crown,  by  the  death  of  the 
Earl  of  Cornwall  without  issue ;  and  it  passed  together  with  the 
castle,  by  the  general  grant  of  it,  as  a  leet  or  market,  or  any  other 
parcel  or  appendant ;  and  so  not  like  those  flowers  of  the  Crown 
which  are  rendered  disappendant  by  accession  to  the  Crown,  as 
waife,  stray,  &c.    V.  9,  R  Cas.  Abbatis  de  Strata  Marcella." 

It  is  to  be  observed,  that  in  the  preceding  grant  there  is  no 
special  mention  whatever  of  the  water  or  port  belonging  to  it ;  and 
yet  this  grant  carried  the  sea-shore ;  in  fact,  that  case  and  the 
present  are  not  distinguishable.  It  is  conceded  that  the  plaintiff 
has  proved  that  the  seaward  boundary^f  the  land  of  Gower  was 
the  low-water  mark,  in  the  spot  in  question.  The  question  is,  in 
fact,  reduced  to  this,  namely,  whether  or  not  the  sea-shore  is  parcel 
of  the  land  of  Gower.  The  sea-shore  is  parcel  of  the  solid  soil  of 
the  county.  It  does  not  belong  to  the  King  as  a  prerogative 
franchise,  but,  as  Lord  Hale  puts  it,  to  the  various  waste  domains 
of  the  Crown.  There  is  a  presumption  of  law  in  favour  of  the 
Crown,  but  it  is  a  presumption  only.^  There  is  nothing  mystic  in 
the  term  "  sea-shore."  In  Bacon's  Abr.,  "  Grants,"  the  rule  is  even 
more  favourably  laid  down  in  favour  of  the  plaintiff.  It  is  merely 
a  presumption  of  law  in  favour  of  the  lord  of  the  manor, 
[*  422]  that  the  *  boundaries  of  grants  are  presumed  to  be  high- 
water  mark.  The  presumption  of  law  is,  that  the  sea- 
shore is  not  parcel  of  a  manor,  and,  not  being  so,  it  is  like  any 
other  unappropriated  land,  which,  by  the  original  right  of  the 
Crown,  is  vested  in  it  as  part  of  the  soil  of  England  which  the 
Crown  has  not  parted  with.  But  the  instant  that  the  sea-shore  is 
shown  by  evidence  to  be  within  the  ambit  of  the  manor,  the  pre- 
sumption is  changed  in  favour  of  the  lord  of  the  manor,  and  the 
waste  on  the  sea-shore  is  as  much  the  property  of  the  lord  of  the 
1  See  Hale,  c.  4,  p.  10. 


R.  C.  VOL.  XXIII.]  SECT.  IL  —  SEA-SHORB.  705 

No.  11.  —  Duke  of  Beaufort  t.  Bwamea,  8  Exeh.  488,  488. 

manor  as  any  other  piece  of  inland  waste.  [They  also  referred  to 
Sir  J.  Davys's  Eep.  p.  55,  and  also  to  the  Barclay  Case,  Harg.  34] 
In  the  case  of  Chad  y.  TUsed,  2  B.  &  B.  403  (23  R.  R  477),  the  judg- 
ments of  the  learned  Judges  may  be  referred  to,  to  show  that  the 
proposition  was  considered  to  be  clear,  that  "where  a  grant  of  remote 
antiquity  contains  general  words,  the  best  exposition  of  such  a  grant 
is  long  usage  under  it."  [Parke,  B.  —  That  is  agreeable  to  what 
Lord  Ellenborough  says,  in  Weld  v.  Hornby  J  East,  199,  that,  "how- 
ever general  the  words  of  the  ancient  deeds  may  be,  they  are  to  be 
construed,  as  Lord  Coke  says,  by  evidence  of  the  manner  in  which 
the  thing  has  been  always  possessed  and  used."  If  this  were  not 
so,  there  would  be  no  mode  of  showing  whether  the  thing  granted 
was  parcel  of  the  manor  or  not.]  It  is,  therefore,  clear  that  the 
direction  was  right ;  and,  as  the  sea-shore  in  question  is  parcel  of 
the  land  of  Gower,  the  plaintiff  is  as  fully  entitled  to  it.  —  [They 
also  referred  to  Perrott  v.  Bryant,  2  Y.  &  C.  61.] 

The  Court  then  called  upon 

The  Attorney-General,  Chilton,  Grove,  and  Benson,  to  support 
the  rule.  —  The  question  to  be  considered  is,  what  is  the  nature  of 
the  title  of  the  Crown  to  the  land  between  high  and  low 
water  mark.  It  has  been  contended,  *  that  it  belongs  to  the  [*  423] 
Crown  simply  as  part  of  its  possessions,  in  the  same  way  as 
the  wastes  of  a  manor ;  and  for  this  position.  Lord  Hale's  treatise  has 
been  cited.  It  is,  however,  laid  down  in  Comyn's  Digest, "  Prseroga- 
tive,"  that  the  Crown  has  the  land  between  high  and  low  water  mark, 
not  as  part  of  the  tangible  possessions  of  the  Crown,  but  by  preroga- 
tive. Thus  (D.  61), "  land  derelict  by  the  sea  belongs  to  the  King  by 
his  prerogative  ;  for,  when  the  dominion  and  soil  of  the  British  sea 
belong  to  him,  the  derelict  land  by  consequence  shall  be  his." 
And  various  other  citations  are  made  to  the  same  effect.  If,  then,  as 
is  now  contended,  the  sea-shore  is  the  property  of  the  Crown  by 
reason  of  prerogative,  it  is  clear  that  it  could  only  be  granted  by 
express  words.  It  may  be  admitted,  that  the  direction  would  not 
have  been  open  to  objection  if  the  learned  Judge  had  left  it  to  the 
jury  to  say  whether  the  property  had  not  passed  by  a  lost  grant ; 
but  the  question  was  not  so  left  to  them.  [Parke  B.  —  If  any 
portion  of  the  sea-shore  would  pass  by  the  term  "  terra"  cadit 
qtuvstio.  Alderson,  B.  —  It  lies  upon  you  to  prove,  not  that  it 
might  not  have  passed,  but  that  it  could  not  have  passed.]  Be- 
tween subject  and  subject,  that  term  might  be  suflBcient — or, 
VOL.  XXIII. —45 
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indeed,  the  word  manerium  or  dominium;  but  the  question  is 
diflferent  with  respect  to  the  Crown.  It  is  admitted,  as  laid  down 
by  Lord  Hale,  that  where  the  lord  of  the  manor  is  found  in  exercise 
of  the  right  of  wreck,  it  is  strong  evidence  that  the  Crown  has 
granted  the  manor  and  shore  in  the  way  in  which  the  Crown 
could  grant  them ;  but  it  is  only  evidence ;  it  does  not  prove  that 
the  word  "  manor  "  could  pass  the  sea-shore.  It  is  .therefore  sub- 
mitted, that  the  direction  was  wrong.  —  [They  referred  to  the 
Attorney "GeTural  v.  Sir  Edioard  FarmerCs  Case,  2  Lev.  171,  and  to 
Harg.  note  to  Co.  Litt.  261  a.] 

Pollock,  C.  B.  —  We  are  all  of  opinion  that  the  sum- 
[*  424]  ming  *  up  of  the  learned  Judge  was  quite  correct.  The 
learned  Judge  told  the  jury  that  the  plaintiffs  case  was, 
that  he  was  entitled  to  the  ground  between  high  and  low  water 
mark,  as  part  of  his  seigniory  of  Gower ;  that  he  relied,  first,  upon 
the  documentary  title,  but  that  he  (the  learned  Judge)  was  of 
opinion,  on  referring  to  the  documentary  evidence,  that  it  did  not 
necessarily  carry  the  title  from  the  Crown  to  the  Duke ;  that  the 
jury  must  look  at  all  the  evidence  in  the  case,  and  say  whether 
they  thought  that,  either  by  grant  or  prescription,  the  property  had 
passed  from  the  Crown  to  those  whose  estate  the  Duke  now  had. 
Four  questions  were  then  left  to  the  jury,  to  which  their  answers 
are  subjoined ;  the  first  only  of  which  is  material  to  the  present 
inquiry.  That  question  was,  "  whether  the  land  between  high  and 
low  water  mark  was  part  of  the  seigniory  of  Gower ; "  to  which 
the  jury  said  **  Yes."  The  question  is,  whether  the  direction  given 
by  the  learned  Judge  is  a  proper  mode  of  directing  the  jury.  It 
appears  to  me  to  be  unobjectionable.  In  substance  it  is  this: 
There  is  a  grant  of  the  seigniory  of  Gower.  What  is  the  seigniory 
of  Gower  ?  The  learned  Judge  says,  you  cannot  define  the  seign- 
iory of  Gower  merely  from  those  words.  You  cannot  say  that  the 
spot  which  the  plaintiff  claims  is  his,  as  being  part  of  the  seigniory 
of  Gower,  merely  from  those  words.  But  if  by  usage,  which  is  of 
so  long  standing,  that  we  may  presume  it  to  be  contemporaneous 
with  the  grant  itself,  the  sea-shore  in  question  has  always  been 
considered  to  be  part  of  the  seigniory  of  Gower;  then  you  will  take 
the  grant  and  the  usage  together,  or,  in  the  language  of  the  learned 
Judge,  "looking  at  all  the  evidence  in  the  cause," — not  the  docu- 
mentary evidence  alone  (which  he  expressly  tells  the  jury  does  not 
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necessarily  cany  the  right  of  the  Crown),  but  looking  at  the 
grant,  coupled  with  the  usage,  you  are  to  form  your  own  opinion. 
I  think  that  direction  is  perfectly  correct,  and  that,  so  far  as  it  re- 
lates to  this  matter,  the  rule  must  be  discharged. 

*  Parke,  B.  —  I  am  of  the  same  opinion.  I  think  the  [*  425] 
learned  Judge  was  perfectly  correct  in  all  he  said  to  the 
Jury  upon  this  subject  This  is  a  grant,  in  the  time  of  King  John,  of 
Terra  de  Gower.  It  does  not  purport  to  create  for  the  first  time  a 
new  manor  or  franchise,  but  to  convey  whatever  belonged  to  the 
Terra  de  Gower  at  that  time.  The  word  "  terra  "  may  embrace,  as 
appears  from  the  authorities  cited  by  Mr.  James,  as  much  as  the 
word  **  manor  **  may.  The  authorities  are  clear,  that  the  sea-shore 
may  be  parcel  of  the  manor ;  as  such  it  was  taken  by  Lord  Hale, 
and  by  Lord  Coke,  in  Sir  Henry  Constable's  Case.  In  Hargrave's 
Law  Tracts,  page  12,  he  gives  the  same  rule,  that,  in  point  of  prac- 
tice, the  sea-shore  is  taken  and  treated  as  part  of  the  adjoining 
manor.  By  a  grant  of  the  manor,  everything  would  pass  which  is 
parcel  of  the  manor.  The  only  question  is,  whether,  it  being  un- 
certain how  much  constituted  the  Terra  de  Gower  at  the  time  in 
the  reign  of  King  John,  modem  usage  may  be  made  use  of  as  evidence 
to  show  what  was  comprised  within  the  limits  of  the  manor ;  that 
is,  what  was  the  boundary  of  the  manor,  both  upon  the  land  side 
and  sea  side.  Unquestionably,  if  evidence  may  be  given  to  show 
what  was  the  boundary  of  the  manor  upon  the  sea  side,  the  evi- 
dence here  shows  that,  in  point  of  fact,  the  manor  in  the  hands  of 
the  Crown,  and,  possibly,  in  the  hands  of  a  subject  before,  was 
actually  bounded  by  the  then  line  of  demarcation,  namely,  the  low- 
water  mark.  All  modern  usage  to  that  eflfect  is  evidence  to  show 
what  was  the  meaning  of  the  grant.  I  have  no  doubt  that  all 
ancient  documents,  where  a  question  arises  as  to  what  passed  by  a 
particular  grant,  can  be  explained  by  modem  usage.  I  think  the 
jury  were  properly  instructed  in  this  case,  to  inquire,  from  modern 
usage,  whether  the  limit  of  the  Terra  de  Gower  was  or  was  not  the 
low-water  mark  of  the  sea-shore. 

Alderson,  B.  —  I  am  of  the  same  opinion.    It  is  clear 
*from  the  authorities,  that  the  land  between  high  and  low  [*  426] 
water  mark  may  be  part  of  the  manor,  and,  if  so,  may  be 
granted  by  the  person  who  grants  the  manor :  so,  here,  if  the  evi- 
dence shows,  that,  before  the  time  of  the  grant,  Terra  de  Gower  in- 
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eluded  the  land  between  high  and  low  water  mark,  it  is  quite  clear 
that  a  subject  may  hold,  not  only  the  lands  granted  between  high 
and  low  water  mark,  but  he  might  have  held  below  water  mark ;  for, 
according  to  the  passage  in  Lord  Hale,  which  is  cited  by  Mr.  Jus- 
tice HoLROYD  in  the  case  of  BlundeU  v.  Catterall,  5  B.  &  Aid.  268 
(24  R  R  353),  that  is  good  law. 

EoLFE,  B.  —  T  am  entirely  of  the  same  opinion ;  and  indeed,  I 
think  the  Attorney-General  admits  that  the  ruling  was  quite  cor- 
rect, when  the  learned  Judge  told  the  jury  this :  "  The  terms  of 
the  grant  do  not  necessarily  include  the  sea-shore,  but  they  may 
include  it  if  the  other  evidence  in  the  cause  would  lead  you  to 
suppose  that  they  did  include  it."  The  Attomey-Gteneral  says,  it 
may  include  the  sea-shore,  but  only,  as  he  says,  in  one  particular 
way,  namely,  if  it  originally  belonged  to  the  subject  and  came  to 
the  Crown  as  parcel  of  the  manor,  and  the  Crown  re-granted  it 
There  is  nothing  in  the  ruling  inconsistent  with  that;  all  the 
learned  Judge  says  is  this,  terra  may,  in  point  of  law,  include  it ; 
and  you  must  look  to  all  the  facts  of  the  case,  and  see  whether 
they  show  that  it  did  or  did  not. 

The  other  points  in  the  case  were  then  discussed,  and,  with  re- 
spect to  those  questions  also,  the  rule  was  discharged. 

'  JRule  discharged. 

Be  Al8ton*B  Estate. 

28  L.  T.  (O.  S.)  337-339. 
[Reprinted  with  the  permission  of  the  Proprietors  of  the  Law  Times.] 

[337]  Lands  Clauses  Consolidation  Act,  1845.  —  Sects.  76,  78,  and  79.  —  Right 
to  Lands  between  High  and  Low  Wafer  Mark. — ^^  Wagessiwu^*  — 
Evidence.  —  Costs. 

Grants  of  **  oiize  "  and  "  wagessum  "  with  evidence  of  acts  of  possession 
held  to  displace  the  primd  facie  title  of  the  Crown  to  the  foreshore. 

The  questions  to  be  considered  suflBciently  appear  from  the  judg- 
ment of 

Wood,  V.  -C.  —  In  this  case  the  question  arises  on  the  peti- 
tion,  or  rather  two  petitions,  presented  by  the  Alston  family, 
claiming  to  be  paid  a  certain  sum  of  money  which  had  been 
awarded  by  the  arbitrator  in  respect  of  certain  lands  taken  by  the 
Eastern  Counties  Eailway  Company,  and  which  the  petitioners 
insist  were  their  lands ;  but  the  title  to  which  lands  in  the  peti- 
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tioners  the  company  dispute,  and  not  being  satisfied  with  the  title, 
they  have  paid  the  money  in  question  into  Court  under  the  76th 
88ction  of  the  Lands  Clauses  Act,  which  provides  for  cases  where 
the  title  is  in  dispute,  or  a  good  title  not  shown;  the  main  ques- 
tion, in  truth,  between  the  parties  is  this,  whether  or  not  the 
Alstons  are  entitled  to  the  soil  and  freehold  of  this  land,  or 
whether  the  soil  and  freehold  is  not  in  the  Crown,  and  the  Alstons 
only  entitled  to  an  easement  in  it  as  to  the  exercise  of  various 
rights  over^the  particular  soil  in  question;  which  exercise  the 
company  attribute  to  their  right  in  respect  of  an  easement,  and 
not  to  their  right  in  respect  of  ownership.  As  to  that,  there  is 
no  doubt  whatever,  in  the  case.  It  was  insisted,  in  the  first  in- 
stance, for  the  petitioners  that,  under  a  section  in  the  Lands 
Clauses  Act,  which  provides,  and  most  wholesomely  provides, 
that,  where  any  parties  are  in  possession  of  property  which  may 
be  required  for  the  purpose  of  a  railway,  they  shall  be  deemed  to 
be  the  persons  primd  facie  entitled,  until  the  contrary  be  shown ; 
throwing  thereby  the  onus  on  all  those  who  may  claim  to  set  up 
a  title,  to  establish  that  claim  in  the  first  instance ;  since  other- 
wise persons  who  are  brought  to  a  compulsory  sale  of  a  portion  of 
their  property  would  be  exposed  to  have  the  whole  title  to  their 
estates  called  in  question  in  a  manner  which  they  would  not  be 
subjected  to  except  for  the  public  convenience  where  it  was  re- 
quired for  the  passing  of  a  railway  Act.  It  was  insisted  that, 
under  those  clauses,  the  petitioners  were  entitled  to  say,  "  We  are 
in  possession  of  this  land,  and,  consequently,  we  are  to  be  deemed 
to  be  the  owners  until  the  contrary  be  shown  on  the  part  of  those 
who  claim,  as  the  railway  company  have  done  throughout,  by 
grant  under  the  Crown. '  The  answer  to  that,  in  the  first  place, 
was,  that  it  would  not  be  very  convenient  to  try  the  question  in 
that  form,  because  one  of  the  questions  actually  in  dispute  was, 
as  to  whether  or  not  there  was  a  possession  of  the  land  as  distin- 
guished from  the  possession  of  an  easement;  but,  independently 
of  that,  and  assuming  the  possession  of  the  land  to  be  in  the 
Alstons,  yet,  on  the  clear  primd  facie  right  of  the  Crown  —  viz. , 
the  undisputed  right  of  the  Crown  to  all  the  land  between  high 
and  low  water  mark  until  the  contrary  title  be  shown  in  a  subject 
—  it  is  clear  that  an  answer  must  be  given  to  the  claim  of  the 
company,  who  claim  under  a  grant  from  the  Crown ;  and  the  ques- 
tion which  had  to  be  tried  was,  whether  or  not,  in  truth,  the  soil 
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and  freehold  were  in  the  Alstons,  or  whether  this  primd  fctcie  right 
of  the  Crown  was  displaced,  the  onvs  imposed  by  the  Act  of  Par- 
liament being  shifted  on  the  Crown;  the  grant  from  the  Crown 
being  produced  of  the  land  in  question,  and  the  primd  facie  right 
of  the  Crown  therefore  being  thus  set  up.  With  regard  to  rights 
of  this  description,  which  have  been  called  in  question  frequently  of 
late  years,  upon  which  actions  have  been  tried,  and  the  various 
proceedings  taken  frequently  within  the  last  twenty  years,  inde- 
pendently of  the  two  clear  modes  of  proving  a  title,  the  one  being 
a  clear  grant  from  the  Crown  of  a  manor,  with  words  expressing  a 
grant  of  the  land  in  question,  and  the  deduction  of  the  title  under 
that  grant,  and  the  other  being  a  clear  title  under  the  Nultum 
Tempus  Act,  in  opposition  to  the  rights  of  the  Crown  —  viz.,  on 
clear  and  distinct  acts  of  ownership  exercised  without  interrup* 
tion  during  a  period  of  sixty  years  —  there  is  also  a  course  open  to 
those  who  claim  a  title,  as  subjects,  in  land  of  this  description ; 
which  course  is  pointed  out  by  the  deliberate  decision  of  the  full 
Court  on  a  motion  for  a  new  trial,  in  the  case  of  The  Duke  of 
Beaufort  v.  The  Corporation  of  Swansea  (p.  697,  ante\  where  the 
learned  Judges  laid  down,  as  the  principle  to  guide  the  jury  in 
their  verdict,  that  they  were  entitled  to  look  both  at  the  docu- 
mentary evidence  and  at  actis  of  recent  ownership;  which  words 
clearly  import  acts  of  ownership  within  sixty  years;  because  a 
continued  ownership  during  sixty  years  would  have  rendered  any 
other  title  unnecessary.  They  may  look  at  the  acts  of  recent 
ownership  and  the  documentary  evidence  together,  and  on  those 
two  circumstances  may  form  their  opinion.  An  objection  was 
taken  to  the  ruling  of  the  learned  Judge  in  that  case  at  Nisi  Prius ; 
that  objection  was  disposed  of  in  favour  of  the  successful  claimant 
against  the  Crown,  and  the  Court  decided  that  that  was  the  correct 
mode  of  laying  a  case  of  this  description  before  a  jury.  Therefore 
what  I  have  now  to  look  at  is  this,  whether,  in  truth,  on  the 
documentary  evidence  and  the  acts  of  ownership  taken  together 
in  this  case,  I  am  satisfied  that  the  title  of  the  Alstons  to  the 
land  in  question  can  be  maintained ;  and  I  have  come  to  the  con- 
clusion that  it  can.  The  documentary  evidence  appears  to  me  to 
be  really  of  a  very  strong  description  in  itself.  I  have  not  before 
me,  at  starting,  either  any  grant  by  the  Crown,  as  there  was  in 
the  case  of  The  Duke  of  Beaufort  v.  Corporation  of  Swansea,  by 
the  general  words  of  a  manor,  so  as  to  leave  open  the  question. 
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what  the  manor  included ;  but  I  have  before  me  a  case  perfectly 
analogous  to  that,  because  it  is  conceded  on  all  hands  that  this 
has  been  a  manor  from  the  time  of  Edward  IIL  ;  and  it  seems 
then  to  have  been  in  the  occupation  of  one  of  the  priories,  or 
one  of  the  religious  houses,  and  from  that  time  downward  has 
continuously  been  a  manor,  where  a  grant  has  been  found,  and 
that  either  a  manor,  if  it  were  a  royal  manor,  must  have  been 
granted ;  or,  if  it  were  not  a  royal  manor,  it  must  have  been  cre- 
ated prior  to  the  statute  of  Quia  Emptorea,  and  that  must  be  taken 
as  a  matter  established  beyond  all  doubt  or  dispute.  In  fact, 
there  is  no  ground  suggested,  or  no  argument  to  the  contrary, 
that  this  manor  has,  from  the  time  of  Edward  IIL,  been  in  the 
possession  of  those  through  whom  the  petitioners  claim.  The 
question,  then,  that  I  have  to  try  is  similar  to  that  which  £ux)se  in 
the  case  of  The  Duke  of  Beaufort^  namely,  whether  the  evidence 
of  documents  and  the  acts  of  ownership  satisfy  me  that  this 
manor  includes  a  particular  portion  of  the  land  in  question.  Now 
a  portion  of  the  land  in  question  may  be  best  described  —  and  I 
prefer  taking  that  description  as  the  one  which  can  be  best  com- 
plained of  by  those  who  resist  the  claim  of  the  Messrs.  Alston  — 
from  the  lease,  first,  down  to  the  conveyance  in  1814,  which 
exactly  followed  it,  of  that  portion  of  the  water  as  to  which  I 
shall  have  more  to  say  presently,  called  the  Leigh  Swatch,  and 
which  is  the  undisputed  property  of  the  Crown,  or  was  until  the 
sale  of  it,  and  in  the  granting  of  which  the  particular  land  in 
question  is  pointed  out  well  by  the  name  of  Chalkwellaize,  in 
the  demise  of  Leigh  Swatch  which  is  in  1785  by  the  Crown,  to 
Thomas  Harridge  and  others.  The  grant  there  is,  *  All  that  piece 
or  parcel  of  ground  covered  with  water,  being  the  soil  or  bed  of  a 
certain  creek  commonly  called  or  known  by  the  name  of  Leigh 
Swatch,  near  the  town  of  Leigh,  in  the  county  of  Essex,  abutting 
northwards  on  Chalkwell  Ouze,  and  southwards  on  Convey  Spit," 
and  other  places.  Therefore,  the  land  had  at  that  time,  to  the 
knowledge  of  the  Crown,  required  that  description  by  which  it 
appears  to  be  the  best  known,  of  Chalkwell  Ouze.  In  the  grant 
of  1814  to  Messrs.  Alston,  the  boundaries  are  described  in  an 
exactly  similar  manner,  and  I  will  not  therefore  repeat  it  The 
question  is,  whether  or  not  this  Chalkwell  Ouze  was  a  part  of  the 
manor.  It  appeared  to  me,  I  confess,  from  the  first,  that  the  evi- 
dence was  extremely  strong  on  the  part  of  the  plaintiffs  to  show 
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\s  retniideii  all  die  doGmnentaTj  evidence,  this  had  ever  been 
ireaQid  is  i  p^jrdon  of  the  manor;  but,  in  the  first  instance,  we 
TiiLs^  \i.'k  :»  ihe  Court  dIIs,  if  it  is  only  on  account  of  a  word 
Tn-.ii  a-  j»)dy  lias  vet  explained.  I  am  sorry  to  say  that  I  have 
I  c  ^  ^  m^  further  in  the  investigation,  as  far  as  external  evi- 
L-rriL^  s  ''Uo^meL  I  think  there  is  some  strong  internal  evi- 
icu.t?  :n  die  itouments  as  to  the  meaning  of  the  word;  but  as  to 
~::e  -xnrmal  ev:»ience  I  aave  not  been  able  to  ascertain  the  mean- 
i!^  £  1  "^  PI  t  rr»f-jie!it  occnrrence  here,  namely,  "  wagessi. '  I 
-ijL'-'f  lij  :i:e  i5Kj:icanee  *:t  a  jentleman  of  very  considerable  emi- 
^truc*^.  lin  r^^  n.  m  ::i:s  '3ae;  I  have  also  consulted  the  various 
_::  sijar^e^  is  I  \:I:t^v»»  jad  ':een  d«:ae  before  by  the  parties  in  the 
.*-±^«  -v*  ::  utr  :f[f— ^  I  ia-nj  xl^*?  referred  to  the  learned  assistant 
'v-r^'vr  t  :i:e  r»^.-  ris.  wi  is  entdi^Iy  ignorant  of  any  such  word 
tivv.r  \uv'":iL  }^^n  i>^L  I  ^liv^i^  C^o  consulted  another  gentleman 
.'C  .rii<.  itrt'  *e  .I'.iIiTy  ii  tie  T  wer,  and  the  only  suggestion  I 
aa- ^?  .>^^a  i  T^  ^  :i:c.i_i  :>>.  fiat  it  is  a  miscopy  of  some  other 
wvri,  wh  '.a  I  .'anz'^  wri!  ni-rt  on  any  sound  principles  to  lead 
me  :o  a  i»ici ^i-jc,  iL'-re  e?Te::Ll:x  retjard  being  had  to  the  constant 
a:id  r-^syiHCt  reteritrica  cf  :!•*  w^nri:  it  can  hardly  be  supposed  to 
have  h^a  so  often  nLisuriitai  1:1  tie  anterior  documents  as  to 
have  be^n  mi^opi^^l  in  tLis  0:77  ab.ct  the  time  of  Elizabeth. 
The  O-'urt  rolls  which  I  have  :*r:  nf  zie  are  not  the  original  rolls, 
but  a  ci.'ty  of  the  vAU  nui-e  in  It  1-5  —  which  would  be  in  the 
time  of  James  —  and  whi:h  is  ceitiSed  by  the  person  making  the 
copy  as  being  a  ctjrrect  co^'j  ^^  what  was  on  the  original  rolls, 
and  mu^l  be  taken  to  be  the  best  evidence  of  those  rolls  that  can 
te  procui^  The  original  rxills  appear  to  have  been  lost,  and 
there  nm  no  other  means  of  ascertaining  what  the  original  rolls 
CfUi^t^te^l  qL  Now,  we  find  in  those  rolls,  in  the  first  place,  in- 
Jiiijnitable  grants,  with  a  copy  of  the  Court  rolls  of  mussell  ouze, 
and  that  tliere  is  no  question  occurred  very  early  —  several  as  early 
m  1434,  That  is  the  first  of  them  I  find,  and  it  is  numbered  9  in 
thx*^e  |*cniions  of  the  extracts  handed  in  to  the  Court,  and  which  I 
here  rv^d  from  the  translation :  "  The  jurors  present  that  Julian 
Stretys,  who  held  of  the  lord  for  life  two  acres  land  of  muskel- 
Vf\^m,  «1i*^d  since  the  last  Court,  and  the  said  two  acres  of  muskel- 
^vu/e  were  seized  into  the  hands  of  the  lord.'  Then  No.  10, 
whidi  fullows,  is  also  in  the  same  year  1434:  **  Also  it  was  com- 
iiuUKieil  that  John  Baldwin,  who  held  of  the  lord  lOJ  acres  of 
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muskelwoze  for  the  term  of  life, "  &c.  Then  it  proceeds  to  direct 
what  shall  be  done.  Therefore  it  is  perfectly  clear  that  at  that 
very  remote  period  —  and  those  entries  continued  down  to  a  late 
period  —  there  were  constant  grants  of  this  mussell  ouze.  The 
term  "  ouze'  is  a  term  used  in  the  latest  grants  of  the  Crown,  and 
"  chalkwell  ouze  "  appears  to  be  the  right  designation  of  this  land. 
It  appears  to  abound  in  mussels,  which,  of  course,  would  not  be 
found,  as  everybody  knows,  inland.  I  have  i^o  question,  there- 
fore, that  this  was  a  portion  of  the  "  ouze  '  which  was  so  con- 
stantly granted  by  the  title  of  **  mussell  ouze, "  and  so  held  by  that 
title  of  the  lord  of  the  manor.  Clearly,  therefore,  as  far  as  the 
documentary  evidence  is  concerned,  it  was  part  of  the  manor ;  the 
word  "  wagessum  "  appears  to  mean  a  large  extent  of  land.  There 
are  more  frequent  grants,  and  large  grants;  many  of  them  are 
repetitions,  and  many  of  them  are  simply  re-grants  of  the  same 
land ;  but  still  there  are  a  suflBcient  number  of  grants  of  very  con- 
siderable quantities  both  of  "  mussell  ouze  '  and  of  **  wagessum, ' 
and  much  more  of  the  "  wagessum. '  As  far  as  the  description  of 
the  "  wagessum  "  goes  it  is  described  in  one  or  two  places  as  being 
bounded  by  the  Goldstone  channel  and  the  channel  of  the  Leigh 
—  and  there  are  also  one  or  two  descriptions  of  it  where  it  is  rep- 
resented as  being  bounded  by  the  "  wadium. "  There  is  an  entry 
as  to  Johannes  Eoll,  but  I  do  not  think  it  is  one  of  those  which 
have  been  copied  ]  it  is  an  entry  in  the  year  1575  — Johannes  Eoll 
is  admitted  to  some  "  wagessum. "  Then  in  describing  the  abut- 
ments it  is  described  as  abutting  on  one  side  of  the  "  wadium  " 
of  William  Forman.  I  have  not  found  certainly  the  word  **  wa- 
dium, "  but  I  have  found  in  one  of  the  numerous  glossaries  which 
I  have  had  to  look  into,  namely,  Roraaine's,  the  word  **  waide  ' 
described,  as  one  would  naturally  suppose  it  might  be, 
from  the  derivation  *  of  the  word,  in  this  way :  he  puts  [*  338] 
the  Latin  word  vadium,  which  would  be  the  more  proper, 
and  he  describes  the  word  "  waide  '  to  mean  a  creek  or  bank  of 
sand.  But  the  matter  does  not  seem  to  me  to  rest  there ;  there  is 
one  entry  which  appears  to  be  a  genuine  entry,  and  an  actual  in- 
terpretation of  the  word,  and  it  is  in  the  year  1568.  I  had  not 
noticed  it  before  when  the  case  was  being  argued;  but  I  have  been 
comparing  it  with  the  original  document  put  in  of  the  10  Eliz., 
and  in  the  margin  it  is  "  Sweetes  ouze,'  and  very  plainly  written 
in  the  original  which  I  have  before  me.     This  is  a  translation  of 
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it :  "  It  was  found  in  the  Bolls  of  this  Court,  there  holden  on 
Thursday,  the  8th  day  of  May,  in  the  20th  year  of  King  Henry, 
that  the  then  lord  of  this  manor  granted  out  of  his  hands  to  John 
Sweete  four  acres  of  wagessi  lying  on  the  side  called  the  Goldstone 
Channel  between  the  wagessi  of  the  late  John  Spodell  on  the  west 
side,  and  the  wagessi  of  Mylton  Hall  on  the  other.  *     Then  it  is 
headed  in  the  margin  **  Sweetes  ouze. "     It  seems  to  be  the  con- 
temporaneous interpretation  of  what  the  word  is,  and  in  the  ab- 
sence of  any  better,  would  be  a  very  strong  confirmation  of  the 
other  passages  in  which  one  has  always  found  it  to  be  included, 
and  which  would  have  led  me  to  consider  it  the  interpretation  of 
the  word.     However,  as  I  said  before,  I  was  anxious  not  to  deter- 
mine this  case  with  a  word  unknown  if  I  could  possibly  help  it; 
but  it  does  not  appear  to  me  that  the  case  turns  upon  the  word 
**  wagessum, "  because  there  is  a  clear  and  distinct  grant  of  so 
many  acres  of  "  mussell  ouze, "  about  which  there  is  no  dispute, 
and  there  is  also  a  grant  of  a  fishing  hatch ;  it  is  not  a  mere  grant 
of  a  right  of  fishing,  but  a  grant  of  so  many  acres  to  which  a  per- 
son is  admitted,  according  to  the  ordinary  course  of  the  Court  rolL 
But  the  t^rm  **  mussell  ouze  "  comes  so  frequently  that  it  appears 
to  me  to  be  of  more  value  than  any  of  those  terms  I  have  men- 
tioned.    I  am  now  only  looking  to  the  petitioners'  evidence.     I 
shall  comment  presently  upon  what  the  respondents  say  on  the 
documentary  evidence.      After  this  the  petitioners  take  up  the 
case  from  1766.     I  observe  up  to  this  time  all  the  old  grants  have 
a  copy  of  the  Court  roll,  and  that,  I  think,  is  important  to  ob- 
serve, because,  when  it  comes  to  be  demised  by  way  of  lease,  the 
property  stood  in  a  dififerent  position,  and  no  longer  formed  a  por- 
tion of  the  manor,  which  explains  the  entry  in  the  early  fine,  in 
which  there  is  a  particular  mention  of  this  land.     In  1766,  Chalk- 
well  Ouze  was  demised  by  the  lord  of  the  manor  for  twenty-one  years 
to  Harridge  with  this  description,  *  all  that  the  wash,  ouze,  and  sea 
grounds  abutting  from  high-water  mark,"  and  so  on,  describing 
it.     There  is  no  question  about  it     It  is  not  like  the  case  of  Scrat- 
ton  V.  Brovm  (4  B.  &  C.  485),  where  the  words  used  were  far  more 
definite ;  it  is  demised  as  "  the  wash,  ouze,  or  sea  ground ;  *   those 
are  the  terms  in  the  demise,  and,  as  far  as  they  go,  there  can  be 
no  question  that  those  persons  took  the  demise  and  paid  a  consid- 
erable rent  for  this  property  so  demised  to  them;   contempoia- 
neously  with  this  there  was  going  on  a  continual  demise  of  the 
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swatch  to  some  persons  from  the  Crown,  and  ultimately  to  Mr. 
Alston.  From  the  year  1809  to  1814,  he  seems  to  have  been 
dealing  in  treaty,  sometimes  acquiring  one  portion  of  the  prop- 
erty, and  at  other  times  another ;  the  definite  period  is  not  certain 
till  1814,  and  he  then  becomes  the  purchaser  of  the  part  held 
under  those  demises,  and  held  under  the  lord  of  the  manor,  and 
the  purchaser  also  of  part  of  Leigh  Swatch,  which  was  held  under 
demises  from  the  Crown.  And  here  would  seem  to  be  a  contin- 
ued series  of  acts  on  the  part  of  third  parties  —  paying  their 
money  down,  coming  into  the  lord's  Court,  paying  their  fine  and 
thereupon  accepting  the  leases,  paying  the  money  to  the  lord  in 
respect  of  those  lands,  treating  him  as  the  owner,  and  in  every  way 
dealing  with  this  property,  as  far  as  all  the  documentary  evidence 
is  concerned,  as  if  it  formed  part  and  parcel  of  the  manor.  The 
leases,  of  course,  might  not  be  conclusive  as  to  its  being  part  of 
the  manor,  but  when  you  have  the  old  grants  of  mussell  ouze  in 
the  manor  Courts,  I  can  have  no  hesitation  in  saying  that  there 
were  persons  dealing  on  the  faith  of  its  being  part  of  the  manor 
for  about  four  hundred  years  last  past  Then  it  is  said,  in  an- 
swer to  this,  that  you  are  to  look  to  the  fine  levied  in  the  time  of 
Charles  11. ,  which  does  not  describe  any  land  which  would  an- 
swer the  description.  If  the  land  were  out  in  copyhold  grants, 
it  would  not  be  described,  but  what  would  be  described  would  be 
the  lord's  domain,  and  there  would  be  a  fine  of  the  lord's  domain 
lands,  and  you  would  not  expect  to  find  in  any  fine  a  passing  of 
the  part  which  was  copyhold  or  held  out  upon  copy  of  Court  roll 
on  the  part  of  the  difierent  tenants.  When  the  property  becomes 
severed  from  the  copyhold  lands  on  its  being  no  longer  demisable 
according  to  the  will  of  the  lord,  having  been  granted  out  for 
terms  of  y6ars,  then  it  is  that  you  do  find  leases  at  a  later  date 
which  do  mention  and  specify  this  property.  There  was  a  later 
fine  levied  on  the  18th  June,  1778,  and  there  it  is  described  as 
**  the  manor  of  Chalkwell "  and  the  lands  or  grounds  commonly 
called  *  Ouze. "  Then  there  was  a  deed,  referring  to  the  manor  of 
Chalkwell,  with  the  messuages,  bams,  gardens,  and  orchards,  and 
two  hundred  acres  of  land.  I  see  it  is  only  generally  described, 
although  there  i^  land  enough  to  cover  it.  It  is  simply  two  -hun- 
dred acres  of  land  and  nothing  more  describing  it.  The  deed  uses 
that  expression,  **  the  manor  of  Chalkwell. "  I  took  it  down  at 
the  time  of  the  argument,  and  I  have  it  in  my  note-book  "  manor 
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of  Chalkwell  and  the  grounds  commonly  called  Ouze.  *  That  was 
added  in  1788,  leading  to  the  uses  of  the  fine,  but  it  is  not  men- 
tioned apparently  of  any  other.  The  two  hundred  acres  of  land 
would  be  suflBcient  to  cover  it  The  whole  of  the  copyhold  land 
would  naturally  pass  under  the  description  of  the  manor,  and  it 
would  be  a  proper  description  by  which  it  should  pass ;  but  when 
you  have  severed  it  in  this  way,  it  would  not  pass  unless  you  had 
a  sufficient  quantity  of  land  to  pass,  to  have  it  in  this  fine.  It 
appears  that  there  is  a  sufficient  quantity  for  that  purpose,  and 
therefore  I  do  not  see,  either  in  the  one  or  in  the  other  fine,  any 
reason  for  saying  that  there  is  to  be  an  assumption  against  this 
mass  of  documentary  evidence,  which  clearly  speaks  of  consider- 
able sums  of  money  being  paid  from  time  to  time,  the  original 
copyhold  fees,  but  afterwards  considerable  sums  of  money  in 
respect  of  the  leases,  by  persons,  on  the  faith  of  this  being  an 
actual  portion  of  the  manor  and  the  actual  property  of  the  lord, 
leased  by  the  lord,  and  which  can  be  traced,  as  it  seems  to  me, 
from  the  grant  by  Court  roll,  up  to  the  time  of  his  making  it  by 
lease.  There  is  a  gap  of  about  one  hundred  and  fifty  years  be- 
tween the  dates  of  the  different  documents,  but  I  do  not  think 
anything  arises  upon  that,  unless  there  is  some  evidence  to  dis- 
connect that,  which  certainly,  in  its  description,  is  plainly  and 
clearly  connected.  Nobody  can  disconnect  mussell  ouze  in  the 
old  grants,  four  hundred  years  back,  from  the  ouze  or  oyster 
grounds,  granted  by  these  modern  deeds,  except  by  showing  some 
more  modem  evidence  of  a  separation  between  those  two  which 
would  dislocate  the  connection  between  those  descriptions  of  prop- 
erty. This  of  course  is  all  the  documentary  evidence  simply  of 
what  is,  and  what  is  not,  parcel  of  the  manor ;  and  the  Crown,  I 
apprehend,  could  not  be  bound  by  this  alone,  if  there  were  no 
acts  of  ownership:  —  by  which  acts  of  ownership,  according  to 
the  case  I  have  before  me,  the  title  would  be  made  out  These 
modern  acts  of  ownership  are  exceedingly  clear  and  distinct  — 
nothing  can  be  more  precise.  I  have  evidence  of  that  since  Mr. 
Alston  became  possessed  of  the  property.  I  do  not  rely  much 
upon  the  separation  of  the  manor,  though  I  think  that  is  not  alto- 
gether to  be  disregarded  —  it  would  go  to  a  jury  with  the  other 
circumstances  —  but  it  does  appear  in  evidence  at  a  very  early 
period  that  separations  were  made  from  those  portions  of  the  ouze 
and  from  other  portions  of  the  ouze  on  the  right  and  left,  and  the 
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witnesses  speak  of  that  as  being  intended  for  a  separation  of  the 
manor.  The  answer  to  which  was  this,  that  if  the  stone  that  was 
put  to  make  this  separation  was  put  on  Convoy's  Spit,  which 
according  to  the  whole  of  the  case,  as  far  as  any  evidence  has  been 
given  by  the  petitioners,  would  be  beyond  the  boundaries  of  the 
manor,  there  is  no  doubt  it  weakens  that  evidence.  At  the  same 
time  the  witness,  who  went  to  put  down  those  stakes,  to  separate 
the  boundaries,  now  nearly  thirty  years  ago,  found  old  stakes, 
and  he  put  down  the  new  stakes  in  the  position  where  the  old 
ones  were.  Therefore,  for  whatever  time  the  old  stakes  had  been 
there,  there  was  a  separation  drawn  on  the  part  of  the  respondents, 
who  claim  through  the  Crown.  It  might  be  simply  a  separation 
of  the  boundary  for  the  purpose  of  separating  the  fishery,  which 
was  distinct  from  the  grant  of  the  land  itself,  and  to  mark  out  the 
several  boundaries  at  which  this  free  fishery  might  possibly  exist 
It  may  be  that  these  are  not  very  strong  acts  of  ownership,  al- 
though, under  other  circumstances,  the  mere  running  of  stakes 
into  the  soil  is  of  itself  a  dealing  and  treating  with  the  soil  which 
would  tend  to  show  the  ownership  to  be  in  the  party  who  asserts 
that  right  But  here  you  have  later  acts,  not  by  any  means  so 
very  recent,  none  of  them  later  than  1833,  some  of  them  as 
early  as  1825  *  for,  I  think  in  1825  you  had  an  action  of  trespass 
brought  in  respect  of  a  person  who  trespassed  on  this  property, 
and  the  party  yielded  in  that  action  of  trespass  so  brought  But 
you  had  much  more  than  that;  you  had  in  the  year  1832,  which 
was  at  the  time  when  all  this  dispute  arose,  which  was  some 
twenty  years  ago  —  you  had  a  lease  made,  and  a  stage  erected 
across  this  very  piece  of  land,  and  there  was  a  distinct  occupation 
of  it,  a  right  which  no  person  could  possibly  have  unless  he  had  a 
right  in  the  soil,  and  you  have  another  person  taking  that  lease 
and  consenting  to  pay  a  rent  of  £40  a  year  for  it,  for  a  consider- 
able number  of  years.  That  was  a  lease  for  twenty  or  thirty 
years.  That  is  a  distinct  and  open  act  of  ownership,  and  one, 
be  it  observed,  of  which  the  Crown,  represented  by  that  portion 
of  its  officers  who  take  this  species  of  property  under  their  peculiar 
care,  the  Admiralty,  is  exceedingly  jealous.  It  is  very  well 
known,  from  many  applications  to  Parliament,  that  there  is  an 
excessive  jealousy  on  the  part  of  the  Crown  in  allowing  any  ob- 
struction to  be  erected  which  will  impede  the  navigation  of  the 
river  Thames.     It  is  a  matter  as  to  which  the  Crown  entered  into 


718  SEA. 

Ho.  18.  — Be  Alato&'i  Xrtata,  88  L.  T.  (0.  8.)  888. 

a  considerable  dispute  with  the  Corporation  of  London,  as  to  the 
right  of  the  corporation  to  grant  licences  for  the  erection  of  ob- 
structions which,  in  the  judgment  of  the  Crown,  might  in  any 
way  affect  or  impede  the  navigation.  Then  it  is  said  again,  that 
this  is  not  property  to  which  the  attention  of  the  Crown,  or  of  its 
officers,  has  been  directed.  But  long  before  1814,  as  far  back  as 
1783,  we  have  it  in  these  documents  that  the  Crown  was  granting 
leases  of  Leigh  Swatch,  and  describing  it  as  bounded  by  Chalk- 
well  Ouze ;  and  when  the  attention  of  its  officers  must  have  been 
called  both  to  the  ouze  and  the  swatch.  It  is  impossible  to  say 
that  this  is  a  locality  to  which  the  Crown  would  not,  through  its 
officers,  have  had  its  attention  distinctly  called,  from  the  separate 
lease  in  1783  down  to  the  actual  sale  in  1814,  which  must  have 
led  them  to  pay  necessarily,  from  the  nature  of  the  case,  very  con- 
siderable attention  to  it  We  find  in  the  grant  of  1814  that  it 
grants  the  bed  and  water  of  the  swatch  from  low-water  mark, 
with  its  banks  on  each  side ;  which  it  was  supposed  might  have 
some  effect ;  but  I  think  that  the  throwing  in  of  those  additional 
words  cannot  be  held  to  have  any  effect  against  the  other  descrip- 
tion of  the  property,  which  describes  it  as  abutting  on  Chalkwell 
Ouze  —  as  something  distinct  from  Chalkwell  Ouze.  The  Crown, 
in  making  the  grant,  pays  its  attention  to  the  fishery,  and  says 
that  it  shall  be  carried  on,  and  makes  it  a  condition  of  the  grant 
that  the  oyster  fishery  shall  be  carried  on ;  and  one  thing  that  was 
done  was,  that  the  oysters  were  laid  on  this  very  land,  which  may 
be  an  easement,  but  which  continual  occupying  of  a  definite  por- 
tion of  the  land  apparently  has  been  exercised  as  a  right  of  occu- 
pation, independently  of,  and  adversely  to,  all  the  comers  except 
the  Crown.  Then,  the  Crown  being  so  circumstanced,  I  find  that 
for  more  than  twenty  years  preceding  the  taking  of  this  land  the 
Crown  has  allowed  this  stage  to  be  erected,  and  the  Crown  has 
allowed  this  right  to  be  exercised  in  an  open  and  apparent  man- 
ner; and  I  find  that  act  quite  consistent  with  the  whole  of  the 
documentary  evidence,  which  I  have  before  me  in  the  case,  estab- 
lishing this  as  part  and  parcel  of  the  manor.  Further  than  that, 
there  is  the  fact  of  the  digging  of  the  stones,  which  is  not  alto- 
gether to  be  disregarded.  It  is  not  so  plain  and  so  manifest  as 
the  erecting  of  the  stage,  but  it  is  still  a  right  of  some  impor- 
tance, because  the  very  case,  Scratton  v.  Brovm  (4  B.  &  C.  485), 
which  arose   on  that  right,  shows  the  valuable  nature  of  thia 
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cement  property.  I  have  no  reason,  therefore,  to  suppose  that  the 
Crown  would  be  asleep  as  to  its  rights  in  that  respect  Alston  is 
clearly  proved  to  have  dug,  through  his  servants,  with  a  pickaxe 
those  stones  for  cement  that  lay  on  the  shore,  and  to  have  put 
them  up  together,  and  to  have  sold  them.  Now,  the  thing  that  I 
rely  on  by  far  the  most  is,  the  modem  usage  and  that  right  which 
he  exercised  of  erecting  this  stage,  which  is  a  plain  and  palpable 
defiance  of  the  right  of  the  Crown,  if  I  may  say  so,  if  any  such 
right  existed.  It  was  said,  however,  by  Mr.  Rolt  in  the  portion 
of  his  aigument  which  he  first  addressed  to  me,  that  however  you 
might  suppose  the  manor  to  be  bounded  —  and  there  are  consider- 
able authorities  in  the  books  to  show  that  manors  are  very  com- 
monly bounded,  and  numerous  cases  occurred  to  show  it ;  and  it 
has  been  laid  down  by  the  dicta  of  the  Judges  that  it  is  more 
common  than  not  to  find  manors  bounded  by  high  and  low  water 
mark,  including  the  shore  down  to  low-water  mark,  where  they 
adjoin  the  sea-shore  —  yet  Mr.  Rolt  said,  *  How  can  you  predicate 
that  of  a  manor  thus  situated,  and  how  do  you  predicate  the  owner- 
ship of  the  ouze  as  appertaining  to  a  manor,  when  you  find  that  it 
is  not  a  claim  to  low-water  mark,  but  a  claim  only  down  to  this 
Leigh  Swatch,  where  the  low-water  mark  in  the  river  Thames 
extends  considerably  to  the  other  side  of  the  swatch  ? "  It  does 
not  appear  to  me  that  there  is  any  solid  foundation  for  that  argu- 
ment The  swatch  is  a  piece  of  water,  which,  to  a  certain  extent, 
id  the  boundary  of  the  low-water  mark  —  that  is  to  say,  the  water 
is  never  lower  than  the  bed  of  the  swatch  at  that  particular  por- 
tion; and  it  does  not  get  below  the  bed  of  the  swatch,  because  the 
swatch  itself  intervenes,  and  is  of  itself  navigable  for  small  craft, 
whatever  it  may  be  for  large  ones,  and  the  ouze  there  is  the  nat- 
ural and  defined  boundary  which  that  river  or  that  swatch,  or 
boundary  of  the  river,  appears  to  have  presented  at  all  times  to 
this  particular  land;  and  the  reason,  no  doubt,  why  manors  ad- 
joining to  the  sea  have  been  held  to  be  so  commonly  bounded  by 
the  sea  itself,  is,  that  it  is  a  natural  boundary,  a  piece  of  land 
actually  belonging  to  the  Crown,  but  which  may  or  may  not  be 
granted  by  the  lord,  the  sea  being  the  physical  boundary.  In 
this  particular  case  I  have  a  physical  boundary  quite  as  well  de- 
fined in  this  Leigh  Swatch  constantly  existing  with  regard  to  the 
property  on  the  other  side,  and  which  has  acquired  a  definite 
name.     I  began  by  saying  that  the  Crown  itself  recognises  the 
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definite  characteT  of  this  boundary  as  being  called  and  known  by 
the  one  single  name  of  Chalkwell  Ouze ;  that  is  a  name  derived 
evidently  from  the  property  which  adjoined  it,  and  is  quite  suflB- 
ciently  definite  for  the  Court  to  be  led  to  the  presumption^  cor- 
roborated by  every  entry  in  Court  rolls ;  and  there  are  numerous 
entries  in  the  Court  rolls,  and  confirmed  by  all  the  subsequent 
transactions  of  persons,  dealing,  on  the  faith  of  it,  with  those 
who  held  as  lords  of  the  manor,  and  confirmed  still  more,  as  I 
think,  by  those  open  acts  of  ownership  which  have  been  submitted 
to  by  the  Crown  without  dispute  during  the  last  twenty-three 
years.  This  is  the  way  in  which  the  case  appears  to  present  it- 
self, and  if  this  had  been  an  ordinary  case,  it  appears  to  me,  as  it 

is  an  important  right,  that  it  is  one  in  which  the  parties 
[*  339]   ought  not  to  be  bound  *  without  having  the  decision  of  a 

jury ;  but  it  does  not  appear  to  me,  locking  at  the  Act  of 
Parliament,  and  the  object  of  the  Legislature  in  passing  that 
clause,  which  gives  a  primd  facie  right  to  the  owners  of  land  who 
are  in  possession,  that  I  should  be  at  all  justified  in  sending  this 
matter  to  a  jury  if,  in  my  view  of  the  case,  I  came  to  the  conclu- 
sion that  the  evidence  was  sufficient  to  support  the  title  of  the 
occupier.  I  find  him  to  be  strictly  in  possession,  by  means  of 
this  stage,  at  the  time  the  property  was  taken,  and  strictly  there- 
fore within  the  benefit  of  that  clause  by  which  it  is  provided  that 
ho  shall  be  deemed  to  be  in  possession  till  the  contrary  is  shown. 
The  primd  facie  evidence  obliged  him  to  rebut  that  evidence,  but 
at  the  same  time,  to  say  that  a  person  who  happens  to  hold  a  very 
small  portion  of  land  that  is  required  to  be  taken,  in  consequence 
of  a  railway  passing  through  his  property,  is  to  be  put  to  try  his 
ri^ht  before  a  jury,  unless  there  be  something  beyond  mere  doubt 
thrown  upon  it,  I  think  it  would  be  entirely  contrary  to  the  whole 
iiiurit  of  this  Act  of  Parliament  I  am  not  concluding  any  of  the 
othor  rights  here  that  I  have  before  me,  or  concluding  the  right  of 
rtuybody  to  anything  at  all,  excepting  the  sum  of  £300  in  ques- 
tion, wliich  is  the  only  right  I  can  here  possibly  determine  by 
this*  onion  It  appears  to  me  that  I  ought  not  to  hesitate  to  make 
nu  \u\lor  unless  I  were  of  opinion  that  a  contrary  title  was,  in 
tnuh*  olortvly  shown  as  against  those  occupiers.  Then  the  ques- 
Ih'U  \S'U\oi»  rts  to  the  apportionment  of  the  fund,  and  it  appears  to 
iuv>  t^<^t  I  hu\-e  clear  jurisdiction  to  apportion  it,  and  on  this 
w'U»^\uvl  it  >vtv3  paid  in  imder  the  76th  section.     Mr.  Tyerman's 
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letter  says,  I  think,  **  We  shall  pay  it  in. "  In  truth  the  heading 
shows  it ;  the  heading  is  "  Ex  parte  Alston,  or  those  who  may 
be  entitled."  Then  the  78th  section  says  expressly  that  when 
moneys  are  paid  in  under  the  76th  section,  and  so  deposited  as 
last  aforesaid,  then  the  Court  may  pay  the  money  or  any  part 
thereof  to  the  person  who  shall  be  entitled.  Then  there  were 
before  the  arbitrator  two  persons  who  claimed  a  title,  one  of  whom 
he  held  to  be  entitled  to  a  portion,  although  it  is  now  admitted 
that  he  is  not  entitled  to  the  whole  of  the  property.  It  does  not 
appear  to  me  that  anything  I  determine  here  will  affect  the  rights 
of  any  other  person  who  may  be  entitled  to  the  balance  of  that 
money,  because  they  are  either  represented  by  the  company,  who 
are  here  to  protect  their  own  rights,  or,  as  far  as  they  are  not 
represented  by  the  company,  that  party  would  be  entitled  to  go 
to  a  jury  in  respect  of  his  right,  whatever  it  may  be.  I  am  not 
dealing  with  his  right,  but  I  am  only  ascertaining  what  is  the 
part  of  the  money  paid  in  to  which  the  petitioners  have  made  out 
their  title.  It  is  necessary,  therefore,  to  have  an  inquiry  to  ap- 
portion the  money,  and  the  order  that  I  propose  to  make  is  this : 
"  That  the  Court  being  of  opinion  that  the  petitioners  were  entitled 
in  a  share  of  the  money  in  the  petition  mentioned  "  —  I  have  put 
petition  all  through,  but. there  were  two  petitions  —  "and  were 
entitled  to  the  lands  therein  mentioned,  and  in  respect  of  which 
the  suni  of  £300  has  been  awarded,  other  than  and  except"  — 
then  I  have  left  a  blank.  I  do  not  know  the  true  description  of 
these  lands,  which  are  admitted  not  to  be  theirs  —  *  let  an  in- 
quiry be  made  as  to  what  proportion  the  value  of  the  lands  to 
which  the  petitioners  are  entitled  as  aforesaid  bears  to  the  value 
of  the  other  lands  mentioned,  the  value  whereof  is  assessed  by  the 
award  of  John  Shaw  on  the  14th  January,  1856.  Then  let  the  sum 
of  £300  standing  to  the  account  mentioned  in  the  title  to  these 
petitions  be  divided  into  two  parts,  bearing  the  same  proportion 
to  each  other  as  the  value  of  the  lands  to  which  the  petitioners 
were  entitled  as  aforesaid  bears  to  the  value  of  the  said  other 
lands.  Let  the  chief  clerk  certify  the  proportion  of  the  £300 
apportioned  in  respect  of  the  lands  to  which  the  petitioners  were 
entitled,  and  let  such  amount  be  paid,  and  applied  in  manner 
following."  Then  I  propose  to  deal  with  it  as  in  the  prayer. 
Now,  with  regard  to  costs,  these  gentlemen  having  chosen  to  in- 
clude other  lands  now  admitted  not  to  be  their  own,  I  think,  as 
VOL.  XXIII.  —  46 
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far  as  that  part  of  the  land  is  concerned,  they  must  pay  the  costs 
of  this  apportionment,  and  all  the  other  costs  must  be  paid  by 
the  company.  Therefore,  I  propose  that  the  petitioners  pay  the 
costs  of  the  affidavits  on  the  dispute  as  to  the  quantity  of  the 
land,  and  the  costs  of  the  apportionment;  the  company  to  pay  all 
the  other  costs. 

Lord  Advocate  v.  Toimg. 
Korth  BritlBh  Railway  Company  v.  Voung.    (Coigoined  Appeals.) 

12  App.  Cas.  544-556. 

[544]  Sea-Shore. —  Crown  Property,  —  Bounding  Charter,  —  "TFt'M  Pertinents^ 
—  Prescriptive    Title.  —  Beneficial  Possession.  —  Acts  of  Oumerskip. 
—  Drift  Sea-  Ware.  —  Act  of  1617,  c.  12,  and  37  ^  88  Vict.  c.  94,  s.  84. 

The  pursuer  brought  an  action  to  establish  his  title  as  against  the  defenders 
and  the  Crown  to  the  foreshore  of  the  sea  ex  adrerso  land  of  which  he  was  the 
proprietor.  He  claimed  under  a  g^ant  of  feu  made  to  his  ancestor  in  1804, 
which  described  the  property  granted  as  land  bounded  by  the  sea,  but  he  did 
not  endeavour  to  show  that  the  grantor  had  an  express  title  from  the  Crown. 
He,  however,  endeavoured  to  establish  his  right  to  the  foreshore  by  prescrip- 
tive possession  following  on  his  own  title,  and,  inter  alia,  adduced  evidence  to 
show  that  his  predecessor,  in  1827,  built  a  retaining  wall  upon  a  portion  of  the 
foreshore  ;  that  he  and  his  predecessors  had  taken  stone  and  sand  from  the 
shore ;  and  that  they  and  their  tenants  had  exclusively  carted  away  the  drift 
sea-ware.  The  Crown  on  the  other  hand  adduced  evidence  to  show  that 
stones  and  sand  were  taken  from  the  shore  to  build  a  harbour,  and  that  the 
villagers  had  carried  away  in  creels  drift  sea-ware  :  — 

Held,  affirming  the  decision  of  the  Court  of  Session,  that,  notwithstanding 
the  absence  of  an  express  title  in  the  superior,  the  pursuer  had  given  sufficient 
proof  that  he  and  his  predecessors  had  been  in  possession  of  the  foreshore  in 
question  for  the  prescriptive  period  specified  in  the  Scottish  Act  of  1617,  c.  12, 
and  the  Act  of  87  &  38  Vict.  c.  94,  by  virtue  of  their  heritable  infefifments, 
and  that  he  had  consequently  a  valid  right  of  property  in  the  solum  of  the 
foreshore  as  against  the  Crown. 

Conjoined  appeals  from  an  interlocutor  of  the  Second  Division 
of  the  Court  of  Session,  Scotland  (13  Court  of  Sess.  Cas.  4th  Series, 
314, 23  Scot.  L.  R.  196).  The  appellants  are,  the  Lord  Advo- 
[*  545]  cate,  as  representing  the  Crown  and  the  Board  of  *  Trade, 
and  the  North  British  Railway  Company.  The  respond- 
ent is  Mr.  Young,  proprietor  of  the  lands  of  Colinswell  Park,  situate 
on  the  shore  of  the  Firth  of  Forth,  near  Burntisland. 

The  appellants,  the  North  British  Railway  Company,  obtained 
by  various  Acts  of  Parliament  -  authority  to  construct  a  railway 
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between  the  Forth  Bridge  railway  line  near  Inverkeithing,  and 
the  North  British  line  near  Burntisland.  For  this  purpose  it 
became  necessary  to  obtain  a  portion  of  the  foreshore  ex  adverse 
the  respondent's  lands  of  Colinswell  Park,  and  the  North  British 
Eailway  Company  proceeded  to  treat  with  the  Crown,  as  pre- 
sumably the  proprietor.  They  served  no  statutory  notice  upon 
the  respondent  By  feu-charter,  dated  the  Ist,  and  recorded  the 
15th  of  October,  1884,  the  Board  of  Trade,  as  representing  the 
Crown,  sold  to  the  North  British  Railway  Company  certain 
pieces  of  ground,  including  the  foreshore  in  question.  On  the 
16th  of  February,  1885,  the  respondent  raised  an  action  against 
the  North  British  Railway  Company,  and  also  against  the  Crown, 
to  have  it  found  that  the  foreshore  ex  adverso  his  lands  of  Colins- 
well belong  exclusively  to  him  in  property,  subject  to  the  rights 
of  navigation  and  other  public  uses  thereon,  and  to  have  the 
North  British  Railway  Company  interdicted  from  entering  upon 
any  part  of  the  foreshore  so  claimed  by  him. 

The  respondent's  title-deeds  describe  his  property  as  "  all  and 
whole  that  park  or  enclosure  of  land  called  Colinswell  Park, 
described  in  the  title-deeds  thereof  as  consisting  of  22  A.  and  3  R. 
Scots  measure,  with  the  pertinents,  as  sometime  possessed  by 
John  Young,  baker  in  Burntisland,  bounded  on  the  south  by  the 
sea,  the  lands  of  Newbigging  on  the  west,  the  lands  of  Gkdsmiln 
on  the  east,  and  the  high  road  leading  betwixt  Aberdour  and 
Burntisland  on  the  north  parts."  The  raspondent's  ancestor, 
William  Young,  acquired  the  property  from  William  Wemyss  of 
Cuttlehill,  by  virtue  of  a  feu-charter,  dated  7th  November,  1804, 
on  which  the  said  William  Young  was  infeofifed,  conform  to  in- 
struments of  sasine,  dated  13th  of  June,  and  recorded  in  the  par- 
ticular register  for  the  county  of  Fife,  29th  of  July,  1809. 

There  were   subsequent   infeffments  in    1819  and  1860.     The 
respondent  produced  no  evidence  of  his  superior's  title;  but  he 
produced  the  Crown  charter  to  the  adjoining  lands  of  New- 
bigging *  which  was  so  expressed  as  to  carry  the  foreshore  [*  546] 
ex  adverso  of  that  estate. 

The  bay  upon  which  Colinswell  is  situate  is  a  comparatively 
narrow  inlet  with  a  bottom  composed  of  sand  and  mud;  some 
considerable  extent  of  shore  being  dry  at  low  water.  No  sea- 
weed grows  on  the  shore ;  but  large  quantities  are  driven  in  by 
each  tide.    In  the  proof  adduced  the  material  facts  of  possession 
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of  the  shore  relied  on  by  the  respondeat  were :  that  his  pre- 
decessor had  built  a  wall  about  1827,  which  cut  ofiF  a  portion  of 
the  shore,  and  had  also  built  a  bathing-box  partly  upon  the 
wall  and  partly  upon  the  shore ;  that  respondent  and  his  prede- 
cessors had  taken  stones  and  sand  from  the  shore  whenever  they 
required  them;  that  they  and  their  tenants  had  exclusively 
exercised  the  right  since  1825  of  daily  carting  away  for  manure 
all  the  drift  sea  ware  or  weed  cast  up  by  the  sea ;  and  that  when 
storms  occurred  they  drew  oflf  the  shore  thirty  or  more  cart-loads 
a  day.  In  1849  the  respondent's  predecessor  built  along  the  line 
of  the  wall  a  carriage-road,  and  in  1854  the  public  successfully 
maintained  a  right  of  footway  over  this  road  (14  Court  of  Sess.  Cas. 
2nd  Series,  300,  375,  465 ;  afl&rmed  on  appeal,  1  Macq.  455) ;  but 
no  stranger's  cart  could  get  on  to  the  sea-shore  by  this  road  without 
committing  a  trespass. 

The  adverse  or  concurrent  possession  alleged  for  the  appellants 
was  that  the  public  did  all  the  acts,  except  building  the  wall 
and  bathing-box,  which  the  respondent  founded  upon:  namely^ 
that  they  took  stone  and  clay  in  1857,  1875,  1882,  for  harbour 
works  at  Burntisland ;  that  the  villagers  carried  away  in  creels 
drift  sea-ware,  and  that  the  public  did  such  minor  acts  as  bathing, 
gathering  sea-«hells,  and  shooting  sea-fowl.  It  was  however  proved 
that  the  stone  and  clay  for  the  harbour  works  were  taken  away 
seawards  in  boats,  and  that  the  taking  was  not  confined  to  the 
sea-shore  opposite  Colinswell,  but  ranged  over  a  large  extent  of 
coast. 

On  the  15th  of  July,  1885,  the  Lord  Ordinary  (Lord  Fraser) 
held  that  the  respondent  had  failed  to  prove  exclusive  possession. 

On  a  reclaiming  note  the  Second  Division,  on  the  8th  of  Decem- 
ber, 1885,  recalled  the  Lord  Ordinary's  judgment  and 
[•  547]  *  declared  in  favour  of  the  respondent,  and  granted  the 
interdict  asked  for. 

On  appeal, 

April  21,  22,  25,  26,  28.  The  Lord  Advocate  (Macdonald,  Q.  C), 
(with  him  The  Solicitor-General  for  Scotland  (Robertson,  Q.  C), 
und  Vrtughan  Hawkins),  for  the  Crown  :  — 

So  fur  from  the  respondent's  titles  being  followed  by  constant 
\\\\k\  oxolusive  possession  of  the  sea-shore  claimed,  nearly  all  the 
wotH  ot  po?^so8sion  founded  on  by  the  respondent,  except  the 
builvlii^K  ^*f  ^^^^  retaining  wall,  were  also  done  by  the  public.     The 
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inference  to  be  drawn  from  the  erection  of  the  wall  is  very  weak, 
there  being  no  interest  in  the  public  or  the  Crown  to  prevent  it. 
Carting  away  the  drift  sea-ware  by  itself  cannot  establish  a  right 
to  the  foreshore,  because  such  acts  are  more  calculated  to  support 
a  right  of  servitude  than  a  right  of  property.  Earl  of  Morton  v. 
Covingtree,  (June  20,  1760),  Mor.  13,528;  Fullerton  v.  Baillie 
(July  16, 1697),  Mor.  13,524 ;  Baird  v.  Fortune  (April  25, 1861),  21 
Court  of  Sess.  Cas.  2nd  Series,  848 ;  reversed  on  appeal,  4  Macq.  127. 

[Lord  Watson  referred  to  ErskLne  v.  Magistrates  of  MorUrose, 
Hume,  558,  mussel  and  lug  bait  case;  Paterson  v.  Marquis  of 
Ailsa  (March  11, 1846),  8  Court  of  Sess.  Cas.  2nd  Series,  752.] 

Lord  Saltoun  v.  Park  (Nov.  24,  1857),  20  Court  of  Sess.  Cas. 
2nd  Series,  89  ;  and  Lord  Advocate  v.  Agnew  (January  21,  1873), 
11  Court  of  Sess.  Cas.  3rd  Series,  309,  45  Scot.  Jurist,  214,  10 
Scot  L.  R  229,  do  not  apply,  as  they  were  barony  cases ;  but  in 
Lord  Advocate  v.  Agnew,  Lord  Cowan  said :  "  Crown  charters,  which 
are  de  fa^cto  sea  bounded,  though  the  title  does  not  contain  a 
boundary  by  the  sea,  carry  with  them  as  parts  and  pertinents  cer- 
tain privileges  or  servitude  rights  in  relation  to  the  adjoining  shore," 
(January  21,  1873),  11  Court  of  Sess.  Cas.  3rd  Series,  at  p.  327. 
Lord  Benholme  in  the  same  case  was  of  opinion  that  the  enjoy- 
ment of  mere  waif  and  stray  cast  upon  the  shore  was  a  much  less 
important  right  than  the  right  of  cutting  from  the  rocks  the  sea 
ware.  (Ibid,  at  p.  331.)  As  to  the  value  of  each  act  of  possession : 
see  Lord  Blackburn,  in  Lord  Blantyre  v.  The  Lord  Advocate  (June 
19, 1879),  6  Court  of  Sess.  Cas.  4th  Series  (H.  L.)  at  p.  85, 
4  App.  Cas.  at  p.  791.  "  No  one  *  such  act  is  conclusive,  [*  548] 
and  the  weight  of  each  act  depends  upon  the  circum- 
stances ;  one  very  important  circumstance  as  to  the  weight  being, 
whether  the  act  was  such  and  so  done,  that  those  who  were  inter- 
ested in  disputing  the  ownership  would  be  aware  of  it : "  see  also 
Bayley,  J.,  in  Dickens  v.  Shaw,  reported  in  Hall  on  the  Seashore, 
Appendix.  LX  V.  Biiehanan  and  Geils  v.  The  Lord  Advocate  (July 
20, 1882),  9  Court  of  Sess.  Cas.  4th  Series,  1218,  19  Scot.  L.  E. 
842,  is  the  case  most  like  this,  but  there  the  claimant  proved 
sale  of  the  soil  and  sand  taken  from  the  foreshore ;  that  he  had 
reclaimed  part,  fenced  other  parts ;  had  erected  a  pier,  and  had 
driven  ofif  all  trespassers.  These  are  acts  dififerent  from  what  was 
proved  here,  and  absolutely  inconsistent  in  their  nature  with  a 
servitude  right.      In  Attorney-General  v.  Mayor  of   Portsmouth 
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(not  reported),  Lord  Bramwell  agreed  with  Batley,  J.,  in  Dtckem 
V.  Shaw. 

[Lord  Halsbury,  L.  C.  —  That  case  was  eventually  com- 
promised.] 

Balfour,  Q.  C.  (with  him,  Asher,  Q.  C),  for  the  appellants,  the 
North  British  Railway  Company :  — 

The  description  of  the  properties  as  a  park  or  enclosure  "  bound 
by  the  sea  "  must  be  taken  to  mean  not  the  sea  at  low  water,  but 
when  it  comes  up  to  the  enclosure,  that  is  at  high  water.  Un- 
doubtedly the  words  "with  pertinents"  are  potential,  and  may 
support  a  claim  of  property,  if  explained  by  prescription. 

[Lord  Watson  referred  to  Smart  v.  Magistrates  of  Dundee  (22 
Nov.  1797),  3  Pat.  App.  606  ;  Berry  v.  Holden  (10  Dec.  1840),  3 
Court  of  Sess.  Cas.  2nd  Series,  205 ;  and  Campbell  v.  Brown  (18 
Nov.  1813),  17  F.  ColL  444,  as  good  expositions  of  what  is  a 
bounding  charter.] 

The  use  must  be  such  as  is  attributable  to  property,  and  not 
to  any  subservient  right,  because  until  the  title  is  made  by  pre- 
scription it  is  necessarily  in  suspense.  The  acts  of  ownership 
must  be  such  as  to  warn  the  Crown  to  protect  its  rights.  As  to 
building  the  wall,  even  if  it  did  cut  off  a  portion  of  the  foreshore, 
it  did  not  appropriate  the  whole,  as  the  part  cut  off  was 
[*  549]  not  of  the  same  kind  and  quality  as  the  rest,  and  the  *  ap- 
propriation was  not  of  such  an  extent  as  to  which  the 
attention  of  the  Crown  would  be  called.  In  Bex  v.  Commissioners 
of  Sewers  for  Pagham,  8  B.  &  C.  355,  Hall  on  Seashore,  167,' 
it  was  held  that  every  landowner  has  a  right  to  protect  his  land 
from  the  encroachment  of  the  sea ;  and  if  the  building  of  a  pro- 
tecting or  retaining  wall  is  an  incident  of  riparian  ownership 
doing  that  cannot  give  a  proprietary  right  to  the  foreshore.  Drift 
sea  ware  is  not  pars  soli,  and  therefore  removing  it  cannot  be  con- 
sidered as  dealing  with  the  solum  as  proprietor. 

[Lord  Fitzgerald  referred  to  The  Queen  v.  Clinton  (1869),  Ir. 
R.  4  C.  L.  6,  where  it  was  held  that  ungathered  sea-weed  cannot 
be  the  subject  of  larceny- 
Sir  H.  Davey.  —  But  an  action  for  trover  will  lie  at  the  suit 
of  the  owner  of  the  shore.     Healy  v.  Thome  (1870),  Ir.  R  4  C.  L 

1  See  the  contrary  as  to  flood  from  gravel,  interdicted  as  cansing  danger  of 
a  river.  Afenzies  v.  Bread alhane,  3  Wils.  &  flooding  to  another's  land.  Attonu^Geiteral 
Shaw,  235.    See  as  to  rightfully  removing    v.  Tomline  ( I SSO),  14  Ch.  D.  58  (p.  797,/wrt). 
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495 ;  Brew  v.  Haren  (1877),  Exch.  Ch.  11  Ir.  R.  C.  L.  198.    See 
also  Howe  v.  Staivell,  AL  &  N.  348.] 

The  Crown  cannot  be  devested  by  acts  of  possession  not  dif^ 
ferent  from  those  which  the  public  are  doing ;  and  if  the  Crown 
has  tolerated  possession  by  the  public  the  presumption  of  an  im- 
plied grant  of  the  shore  to  the  respondent  is  negatived.  No  doubt 
the  respondent's  title  was  registered,  but  the  Crown  cannot  be  ex- 
pected to  make  a  search  to  see  if  any  person  has  given  a  grant 
including  the  foreshore. 

Sir  Horace  Davey,  Q.  C,  and  C.  J.  Guthrie  (of  the  Scotch  bar), 
for  the  respondent :  — 

In  the  law  of  Scotland,  where  property  is  described  as  being 
bound  by  the  sea,  the  "  sea  "  means  the  sea  at  low  water,  and  such 
a  title  followed  by  infefifment  forms  a  foundation  for  prescriptive 
possession.  Officers  of  State  v.  Smith  (11  March,  1846),  8  Court  of 
Sess.  Cas.  2nd  Series,  711,  afiSrmed  on  appeal,  6  Bell,  Ap.  487 ; 
The  Lord  Advocate  v.  Sinclair  (21  June,  1865),  3  Court  of  Sess. 
Cas.  3rd  Series,  981y  1  Sco.  App.  174;  Culross  v.  Oeddes 
(24  Nov.  1809),  Hume,  554  ;  Lord  Gillies  *  in  Macalister  v.  [*  550] 
Campbell  (7  Feb.  1837),  15  Court  of  Sess.  Cas.  1st  Series, 
at  p.  493 ;  Buchanan  and  GeUs  v.  The  Lord  Advocate  (20  July,  1882), 
9  Ibid.  4th  Series,  1218.  There  are  here  acts  of  ownership  suffi- 
cient not  only  to  explain  the  respondent's  title  but  to  support  the 
inference  that  the  pursuer's  predecessors  possessed  a  Crown  title  to 
the  foreshore.  Then  the  title  was  recorded,  which  in  itself  was  a 
public  assertion  of  the  right  of  property  in  the  foreshore ;  and 
when  the  owners  of  Colinswell  were  seen  doing  acts  on  the  fore- 
shore consistent  with  their  recorded  deeds  everybody,  including 
the  Crown,  must  be  considered  to  have  notice  that  they  claimed 
the  property  therein.  Lord  Blackburn  said  in  Lord  Blantyre  v.  The 
Lord  Advocate^  4  App.  Cas.  at  p.  791 :  "  Every  act  shown  to  be  done 
on  any  part  of  that  tract  (of  foreshore)  by  the  Barons  of  Blantyre  or 
their  agents,  which  was  not  lawful,  unless  the  Barons  were  owners 
of  that  spot  on  which  it  was  done,  is  evidence  that  they  were  in 
possession  as  owners  of  that  spot  on  which  it  was  done."  Hale, 
Ch.  J.,  said  in  De  Jure  Maris,  Hargrave's  Tracts,  p.  27 :  "  Constant 
and  usual  fetching  gravel  and  sea-weed  and  sea  sand  between  high 
and  low  water  mark  and  licensing  others  to  do  so ;  enclosing  and 
embanking  against  the  sea,  and  enjoyment  of  what  is  so  inned ; 
enjoyment  of  wreck  happening  on  the  sand,  &c.,"  are  evidence  of 
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ownership.  This  passage  has  been  cited  in  Scotland  as  Scottish 
law.  Lord  Cowan  in  Agnew  v.  The  Lord  Advocate,  11  Court  of 
Sess.  Cas.  3rd  Series,  at  p.  328. 

[Lord  Halsbury,  L.  C,  referred  to  Duke  of  Beaufort  v.  Mayor 
of  Swansea,  3  Ex.  413  (p.  697,  ante).] 

Agnew  v.  T?ie  Lord  Advoeate,  11  Court  of  Sess.  Cas.  3rd  Series, 
309,  is  the  only  case  in  which  a  distinction  is  drawn  between  the 
right  of  taking  "  cut "  and  "  drift "  sea-weed.  In  Blundell  v.  Cat- 
terall  (Nov.  7,  1821),  5  B.  &  Aid.  268,  it  was  decided  that  a  mem- 
ber of  the  public  has  no  right  to  take  wheeled  carriages  upon  the 
sea-shore.  That  case  shows  that  the  using  of  carts  by  the  respon- 
dent to  take  away  the  drift  sea-weed  is  evidence  of  property  and 
not  of  a  mere  servitude.  The  appellants  contended  that  the  re- 
spondent had  not  complete  possession,  as  he  did  not  make 
[•  551]  merchandise  of  the  *  clay  and  stones.  But  the  character 
of  possession  here  was  such  as  the  subjects  would  admit 
of.  The  foreshore  cannot  be  absolutely  private,  nor  can  possession 
of  every  part  be  taken.  The  possession  psoved  was  what  would 
reasonably  be  expected,  namely,  such  ordinary  possession  and 
beneficial  enjoyment  as  a  proprietor  would  exercise  dealing  with 
the  sea-shore  as  his  own  property  :  see  The  Lord  Ordinary  in  The 
Lord  Advocate  v.  McLean  (July  20,  1866),  38  Jur.  584  The  re- 
spondent's knowledge  of  villagers  taking  away  sea-ware  in  creels 
or  barrows  is  not  proved  ;  but  even  then,  adverse  possession  must 
be  by  some  person  who  has  a  title  upon  which  he  can  found  pos- 
session in  order  to  make  it  of  any  value.  Lord  Cottenham  in 
Neilson  v.  Cochrane,  1  Rob.  Ap.  at  p.  93.  See  Pirie  v.  Rose^  Feb. 
1,  1884,  11  Court  of  Sess.  Cas.  4th  Series,  490.  The  appellants 
placed  some  reliance  upon  the  fact  that  the  respondent's  titles  give 
a  certain  measurement;  but  in  bounding  charters,  the  measure- 
ment given  is  merely  designative  and  not  taxative.  Hunter  v.  The 
Lord  Advocate,  7  Court  of  Sess.  Cas.  3rd  Series,  899 ;  Fleming  v. 
Baird,  3  Court  of  Sess.  Cas.  2nd  Series,  1015 ;  Ure  v.  Anderson,  12 
Court  of  Sess.  Cas.  1st  Series,  494 ;  Bochead  v,  Borthwiek,  Mor. 
2264. 

The  Lord  Advocate,  in  reply. 

Time  having  been  taken  judgment  was  delivered  as  follows :  — 

Lord  Watson  :  — 

My  Lords,  the  respondent  and  his  predecessors  in  title  have  been 
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infeoflfed  since  1809  in  the  lands  of  Colinswell,  lying  on  the  north 
shore  of  the  Firth  of  Forth,  under  a  charter  from  a  subject  su- 
perior, dated  the  5th  and  7th  of  November,  1804,  in  which,  as 
well  as  in  their  successive  infeflfments,  the  subjects  are  described 
as  a  park  or  enclosure,  consisting  of  22  acres  and  3  roods,  Scots 
measure  with  the  pertinents,  "  bounded  by  the  sea  on  the  south." 
The  measurement  applies  exclusively  to  the  park  or  enclosure :  the 
boundary  includes  not  only  the  park  or  enclosure,  but  "  the  per- 
tinents," an  expression  which  may  aptly  include  the  solum  of  the 
shore  between  high  and  low  water  mark.  I  can,  therefore,  see  no 
reason  to  doubt  that  the  learned  Judges  of  the  Second  Divi- 
sion, in  holding  that  his  title  gives,  or  purports  to  *  give,  [*552] 
to  the  respondent  a  right  per  expressum  to  the  foreshoje  ex 
adverse  of  his  land,  followed  the  settled  rule  of  the  law  of  Scot- 
land, which  was  thus  expressed  by  Lord  Glenlee  in  Campbell  v. 
Brotun  (18th  of  November,  1813),  17  Fac.  Coll.  at  p.  447.  "  When 
a  landholder  is  bounded  by  the  sea,  it  is  true  he  has  a  bounding 
charter.  But  it  is  a  boundary  moveable  and  fluctuating  sitd  naturd; 
and  when  the  sea  recedes,  he  must  be  entitled  still  to  preserve  it 
as  his  boundary.  The  shore  is  indeed  still  publici  juris;  but  when 
the  sea  goes  back,  the  shore  advances,  and  the  proprietor  is  en- 
titled to  follow  the  water  to  the  point  to  which  it  may  naturally 
retire,  or  be  artificially  embanked." 

In  any  question  with  the  superior  who  granted  the  charter  of 
1804,  and  his  successors,  the  respondent  and  his  predecessors  have 
all  along  had  a  preferable  right  to  the  foreshore ;  but  the  charter 
cannot  avail  him  in  a  question  with  the  Crown,  unless  he  can  show 
that  his  superiors  had  an  express  right  to  the  foreshore  derived 
from  the  Crown.  No  evidence  has  been  produced  of  the  superior's 
title,  and  the  charter  of  1804  must  consequently  be  taken  to  have 
proceeded  a  non  hdbente  potestatem.  But,  notwithstanding  the  defect 
of  the  superior's  title,  the  Act,  1617,  c.  12,  gives  the  respondent  a 
valid  right  against  the  Crown,  if  he  can  prove  that  he  and  his  pre- 
decessors have,  by  virtue  of^  their  infeffments,  had  continuous 
possession  of  the  foreshore,  without  lawful  interruption,  for  the 
period  of  forty  years,  which  has  been  reduced  to  twenty  years  by 
sect.  34  (37  &  38  Vict.  c.  94)  of  the  Conveyancing  (Scotland)  Act, 
1874. 

The  only  substantial  question  raised  by  this  appeal  is,  whether 
the  respondent  has  proved,  in  point  of  fact,  that  the  foreshore  has 
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been  possessed  by  the  proprietors  of  Colinswell  for  the  prescriptive 
period,  by  virtue  of  their  heritable  infeffments  ?  Counsel  for  the 
appellants  did  not  dispute  that  the  respondent's  title  affords  a  good 
basis  of  prescription ;  but  they  maintained,  that  although  his  title 
is  capable  of  being  explained  by  possession,  so  as  to  include  the 
right  of  foreshore,  it  does  not  expressly  give  him  that  right.  The 
only  material  distinction  in  a  question  like  the  present  between  an 
express  title  from  a  subject  superior,  and  a  title  not  express,  but 
susceptible  of  explanation,  appears  to  me  to  consist  in  this, 
[*  553]  that  there  are  certain  acts  of  possession,  in  *  relation  to  the 
foreshore,  which  might,  in  the  latter  case,  be  attributed 
to  a  mere  servitude  (and  would  therefore  be  consistent  with  the 
property  remaining  in  the  Crown),  but  which  must,  in  the  case  of 
an  express  title,  be  ascribed  primd  facie  to  a  right  of  property  in 
the  subject. 

It  is,  in  my  opinion,  practically  impossible  to  lay  down  any 
precise  rule  in  regard  to  the  character  and  amount  of  possession 
necessary  in  order  to  give  a  riparian  proprietor  a  prescriptive 
right  to  foreshore.  Each  case  must  depend  upon  its  own  circum- 
stances. The  beneficial  enjoyment  of  which  the  foreshore  admits, 
consistently  with  the  rights  of  navigators  and  of  the  general  public, 
is  an  exceedingly  variable  quantity.  I  think  it  may  be  safely 
affirmed,  that  in  cases  where  the  sea-shore  admits  of  an  appreciable 
and  reasonable  amount  of  beneficial  possession,  consistently  with 
these  rights,  the  riparian  proprietor  must  be  held  to  have  had 
possession,  within  the  meaning  of  the  Act,  1617,  c.  12,  if  he  has 
had  all  the  beneficial  uses  of  the  foreshore  which  would  naturally 
have  been  enjoyed  by  the  direct  grantee  of  the  Crown.  In  esti- 
mating the  character  and  extent  of  his  possession  it  must  always 
be  kept  in  view  that  possession  of  the  foreshore,  in  its  natural 
state,  can  never  be,  in  the  strict  sense  of  the  term,  exclusive.  The 
proprietor  cannot  exclude  the  public  from  it  at  any  time ;  and  it 
is  practically  impossible  to  prevent  occasional  encroachments  on 
his  right,  because  the  cost  of  preventive  measures  would  be  alto- 
gether disproportionate  to  the  value  of  the  subject. 

Upon  the  question  of  fact  raised  by  the  evidence  in  this  case,  I 
have  come  to  the  same  conclusion  with  the  Second  Division  of  the 
Court,  and  the  reasons  by  which  I  have  been  influenced  are  very 
clearly  stated  in  the  judgment  of  Lord  Young,  13  Court  of  Sess. 
Cas.  4th  Series,  at  p.  324.     I  think  the  appropriation  of  part  of  the 


R.  C.  VOL.  XXIII.]  SECT.  II.  —  SEA-SHORE.  731 

Ko.  18.  —  Lord  Advooate  v.  Toimg,  IS  App.  Cat.  568,  564. 

sea-shore  since  1827,  and  the  exclusive  exercise  of  the  right  of  tak- 
ing drift  sea-ware,  by  the  respondent  and  his  predecessors,  con- 
stitute such  possession  as  might  have  been  expected  if  they  had 
been  the  grantees  of  the  Crown,  and  are  therefore,  taken  per  &e, 
sufficient  to  fortify  the  respondent's  title  against  the  claim  now 
made  by  the  Crown. 

It  was  strongly  urged  by  counsel  for  the  appellants  that 
the  *  taking  of  drift  sea-ware  is  not  in  itself  a  sufficiently  [*  554] 
definite  act  of  possession,  and  that,  at  all  events,  it  ought  to 
be  referred  to  a  right  of  servitude,  and  not  to  a  right  of  property,  in 
the  riparian  proprietor.  I  do  not  doubt  that  the  right  of  taking 
such  ware  may,  as  they  contended,  be  the  subject  of  a  proper  servi- 
tude ;  a  circumstance  which  is  conclusive  of  its  being  incidental 
to,  and  part  of  the  property  of  the  foreshore.  Why  the  right 
ought  to  be  ascribed  to  servitude,  when  exercised  by  a  proprietor 
in  virtue  of  a  public  sasine,  which  professedly  gives  him  the  prop- 
erty of  the  foreshore,  I  confess  that  I  have  been  unable  to  under- 
stand. With  regard  to  the  relative  importance  of  taking  loose 
ware,  and  the  cutting  of  growing  tangle,  as  acts  evidencing 
proprietary  right,  I  can  only  say  that,  in  my  opinion,  it  depends 
not  so  much  upon  attachment  or  non-attachment  to  the  foreshore, 
as  upon  the  beneficial  character  of  the  right.  I  should  certainly 
consider  the  exclusive  taking  of  a  valuable  annual  supply  of  loose 
ware  to  be  at  least  as  emphatic  an  assertion  of  his  right  of  prop- 
erty, by  one  having  an  express  title  to  the  foreshore,  as  his  taking 
from  it  a  yearly  crop  of  growing  tangle  of  less  value.  In  the 
present  case  it  is  proved  that  the  drift  ware  taken  by  the  proprie- 
tors of  Colinswell  and  their  tenants  in  their  right  is  of  considerable 
annual  value,  especially  when  the  extent  of  the  property  is  taken 
into  account. 

The  only  difficulty  whicli  T  have  felt  in  considering  this  case 
has  been  in  regard  to  what  is  sometimes  referred  to  as  contraria 
possessio,  but  is  better  described  as  concurrent  possession  by  mem- 
bers of  the  public  who  have  no  grant  or  licence  from  the  Crown. 
I  attach  not  the  slightest  weight  to  the  fact  that  some  old  women 
carried  ofif  sea-ware  in  creels,  for  the  purpose  of  manuring  their 
gardens,  which  were  not  upon  the  lands  of  Colinswell.  The  re- 
moval of  clay  and  stones  from  the  foreshore,  which  is  proved  to 
have  taken  place  at  three  several  periods,  is  a  very  diflferent  matter. 
These  were  in  no  proper  sense  the  acts  of  the  Crown  ;  but  acts  of 
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that  description,  although  done  without  title,  tend  to  derogate  from 
the  possession  of  the  riparian  proprietor,  and,  if  carried  far  enough 
will  deprive  his  possession  of  that  exclusive  character  which  is 

necessary  in  order  to  establish  a  prescriptive  right  After 
[*  555]  careful  consideration  of  the  evidence  bearing  upon  *  these 

acts,  I  am  satisfied  that  they  were  neither  of  such  extent, 
nor  of  such  duration  in  point  of  time,  as  to  affect  the  quality  of 
the  possession  had  by  the  respondent  and  his  predecessors.  It 
seems  to  be  proved  that  these  encroachments  by  the  public  (for  in 
any  view  they  were  acts  of  encroachment)  were  not  known  to  the 
proprietors  of  Colinswell ;  but  I  do  not  think  the  respondent  would 
have  benefited  by  their  ignorance  if  the  acts  had  been  more  marked 
in  character,  or  longer  continued. 

I  am,  accordingly,  of  opinion  that,  in  these  appeals,  the  judg- 
ments of  the  Court  below  ought  to  be  affirmed  with  costs,  and  I 
move  accordingly. 

Lord  FitzGerald  :  — 

My  Lords,  we  are  bound  to  determine  this  appeal  by  the  light  of 
Scotch  law  deduced  from  Scotch  judicial  decisions  to  which  we 
have  been  referred  and  now  so  well  settled  as  not  to  be  questioned. 
There  seems  to  have  been  no  difference  of  opinion  between  the 
Lord  Ordinary  and  the  Judges  of  the  Second  Division,  that  if  the 
feu-charter  of  1804  had  been  a  royal  grant  expressed  in  the  same 
terms  it  would  as  interpreted  by  Scotch  law  have  been  sufficient 
to  pass  to  William  Young  of  Burntisland  the  exclusive  rights 
which  the  pursuer  now  claims. 

The  grant  of  1804  is  not  a  Crown  grant,  nor  was  it  made  by  one 
who  is  shown  to  have  derived  from  the  Crown,  but  on  the  inter- 
pretation of  its  terms,  and  especially  in  the  use  of  the  expression 
"  pertinents  '*  (which  is  of  very  potent  and  comprehensive  meaning 
and  sufficient  by  Scotch  law  to  pass  every  subject  in  connection 
with  the  land  which  usually  goes  to  the  vassal  as  accessories  to 
the  subject  expressly  granted)  it  would  as  between  the  parties  to 
that  instrument  have  passed  to  the  grantee  the  sea-shore  ex  adverse 
the  land  actually  granted. 

The  grant  not  being  from  the  Crown,  or  from  one  being  a 
grantee  of  the  Crown,  though  possibly  from  the  evidence  it  would 
be  practicable  to  infer  a  grant  from  the  Crown,  it  seems  admitted 
on  all  sides  that  the  oniis  is  cast  on  the  pursuer  to  show  that  he 
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has  had  for  twenty  years  at  least  continuously  and  as  of  right  that 
quiet  and  peaceable  possession  without  lawful  interruption 
which  *  under  the  Act  of  1617  now  protects  him  from  be-  [*  556] 
ing  disquieted  by  the  Crown  or  any  other  pretending  right. 

By  possession  is  meant  possession  of  that  character  of  which  the 
thing  is  capable.  The  difference  between  the  Lord  Ordinary  and 
the  Second  Division  was  one  of  fact,  and  I  have,  but  not  without 
some  difficulty,  adopted  the  view  of  the  facts  and  the  inferences 
to  be  deduced  from  them  propounded  by  my  noble  and  learned 
friend. 

If  the  appeal  had  related  to  similar  rights,  either  in  England 
or  in  Ireland,  I  would  have  hesitated  much  before  reaching  a 
conclusion  favourable  to  the  pursuer. 

Lord  Halsbury,  L.  C,  and  Lord  Macnaghten  stated  they  had 
read  the  opinion  of  Lord  Watson  in  print  and  entirely  agreed  with 
it,  and  the  grounds  upon  which  it  was  founded. 

Interlocutor  appealed  from  affirmed  ;  and  appeal  dismissed 
with  costs. 
Lords'  Journals,  1st  August,  1887. 

ENGLISH  NOTES. 

The  pHmd  facie  right  of  the  Crown  to  the  foreshore  is  a  fiction, 
which  Mr.  Stuart  Moore,  in  his  laborious  and  exhaustive  work  upon  the 
History  and  Law  relating  to  the  Foreshore,  has  shown  to  be  without 
foundation  in  fact.  On  a  full  examination  of  ancient  records,  Mr. 
Stuart  Moore  has  proved  that  before  a.  d.  1216  the  Crown  had  prac- 
tically granted  away  the  whole  sea-coast  throughout  the  kingdom.  He 
shows  that  the  Crown  never  challenged  the  right  of  the  subject  to  the 
sea-shore  until  the  reign  of  Elizabeth,  when  the  theory  of  the  Crown's 
primd  facie  title  was  invented.  And  he  further  shows  that  no  case  has 
been  produced  of  a  grant  by  the  Crown  of  a  sea-coast  manor,  in  which 
the  shore  was  reserved.  He  deduces  the  inference  that,  while  the  jus 
publicum  could  not  be  alienated,  but  remained  in  the  Crown  in  trust 
for  the  subjects  g^erally,  the^t^^  privatum  could  be  and  was,  probably, 
throughout  the  whole  coast,  alienated  in  fact. 

The  primd  facie  title  of  the  Crown,  however,  survives  as  a  fiction 
of  law,  throwing  the  burden  of  proof  on  the  subject  grantee  of  the 
manos  alleged  to  comprise  the  right  to  the  foreshore ;  but  the  work  of 
Mr.  Stuart  Moore,  both  in  his  book  and  in  the  various  cases  in  which 
he  has  been  retained  for  the  proprietor  claiming  the  right  against  the 
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^^primd  facie  "  title,  have  for  such  controversies  in  the  future,  light- 
ened the  hurden  of  proof,  as  well  as  developed  the  sources  from  which 
proof  is  to  be  obtained. 

The  observations  of  Parks,  B.,  in  the  Duke  of  Beauforfs  Case^  at 
p.  707,  ante^  that  *^all  ancient  documents,  where  a  question  arises  as 
to  what  passed  by  the  grant,  may  be  explained  by  modern  usage,"  was 
cited  by  Fry,  L.  J.,  in  delivering  the  judgment  of  the  Court  in  Duke 
of  Devonshire  v.  Pattinson  (C.  A.  1887),  20  Q.  B.  D.  263, 275,  57  L.  J. 
Q.  B.  189,  58  L.  T.  392.  In  that  case  the  usage  showing  an  exclusive 
right  of  fishing  was  held  to  rebut  the  presumption  that  an  ancient 
grant  of  riparian  land  included  the  bed  of  the  river  ctd  medium  filum. 
The  same  observation  is  cited  by  A.  L.  Smith,  J.,  in  Sutton  Harbour 
Improvement  Co.  y.  Plymouth  (Guardiam,  &c,  of)  (1891),  63  L.  T.  772. 
and  applied  to  show  that  the  foreshore  in  Sutton  Pool  was  included  in 
the  charters  of  the  borough  and  not  in  the  manor  of  Trematon. 

An  important  case  in  which  usage  was  allowed  to  explain  an  ancient 
grant  is  Chad  v.  Tilsed  (1821),  2  Brod.  &  Bing.  403,  23  R.  R.  477. 
The  plaintiff,  who  was  proprietor  of  Brownsea,  an  island  of  about  one 
thousand  acres,  lying  within  the  ambit  of  Poole  Harbour,  brought  an 
action  of  trespass  against  the  defendant,  who  insisted  on  fishing  in  a 
certain  "  lake  "  —  a  term  applied  in  the  southwest  of  England  to  a 
narrow  channel  with  a  run  of  water  through  it  —  claimed  by  the  plain- 
tiff as  his  property.  The  "  lake  "  in  question  was  to  the  landward  side 
of  an  artificial  embankment  made,  about  forty  years  previously,  by  the 
proprietor  of  the  island ;  but  this  embankment  had  been  broken  by  a 
storm,  so  that  the  tide  (when  full)  ebbed  and  flowed  in  the  locus  in  quo 
as  it  had  done  aforetime.  The  plaintiff  deduced  his  title  from  the 
Sturt  family  and  the  Abbots  of  Cerne.  He  proved  a  grant  of  wreck 
from  Henry  M.  in  the  first  year  of  his  reign  (1154)  to  the  Abbot  of 
Cerne,  confirmed  by  inspeximus  in  the  first  year  of  Henry  VIII.  His 
predecessor  in  title,  Mr.  Sturt,  had  about  forty  years  previously,  at 
great  expense,  made  the  embankment  as  a  reclamation  work.  The 
land  behind  the  embankment  was,  at  low  tide,  an  expanse  of  mud 
through  which  ran  the  *'  lake,"  a  few  feet  in  width.  At  high  tide, 
this  mud  was  covered  with  three  or  four  feet  of  water.  The  works 
were  executed  openly,  and  in  sight  of  the  town  of  Poole  on  the  oppo- 
site shore,  and  no  opposition  was  made  to  the  operation.  The  ground 
behind  the  embankment,  both  before  and  since  the  incursion  of  the 
sea,  was  always  treated  by  Mr.  Sturt  as  his  exclusive  property.  He 
collected  wreck  there  and  applied  it  to  his  own  use;  and  no  fisherman 
or  other  person  was  permitted  to  come  upon  the  ^^  lake  "  without  his 
permission.  It  was  admitted  that  no  vessel  of  any  burden  could  float 
within  the  embankment.     The  jury  gave  a  verdict  for  the  plaintiff.    A 
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rale  nisi  for  a  new  trial  having  been  granted  and  argued,  the  Conrt 
unanimously  refused  a  new  trial.  The  judgment  of  Dallas,  Ch.  J., 
was  as  follows:  ^'  I  agree  that  cases  of  this  sort  may  rest  on  one  or 
both  of  the  two  following  grounds,  that  is  to  say,  on  grant,  or  on  usage 
which  presupposes  a  grant:  I  agree  also  that  in  the  case  of  a  grant,  no 
usage,  however  long,  can  countervail  the  clear  words  of  the  instrument, 
for  what  is  done  under  usurpation  cannot  constitute  a  legal  usage  ;  but 
it  is  equally  clear,  that  when  a  grant  of  remote  antiquity  contains 
general  words,  the  best  exposition  of  such  a  grant  is  long  usage  under 
it.  Unless,  therefore,  the  usage  of  forty  years  ago  can  be  proved  to 
have  originated  in  usurpation,  it  is  evidence,  whence  usage  anterior  to 
that  time  may  be  presumed;  and  such  a  length  of  modern  usage,  con- 
nected with  the  ancient  usage,  affords  the  strongest  exposition  of  the 
meaning  of  the  original  grant.  The  rule  laid  down  in  a  book  of 
authority  on  this  subject  is,  '  If  the  language  of  an  ancient  grant  be 
obscure  or  doubtful,  constant  usage  may  be  resorted  to,  to  expound, 
though  not  to  control  the  deed;'  and  the  uniform  course  of  modern 
authorities  shows,  that  however  general  the  grant,  usage  may  afford  a 
true  construction  of  it,  reducing  this  question  to  a  question  of  fact, 
namely,  what  was  the  usage  here  ?  I  agree  that  if  the  usage  be  only 
of  forty  years'  duration,  and  be  applied  to  establish  an  exclusive  right 
over  an  arm  of  the  sea,  this  could  not  destroy  the  right  of  the  subject, 
but  we  must  look  to  the  way  in  which  this  modern  usage  arose,  and 
that  is  as  strong  as  possible  to  establish  the  plaintiff's  claim ;  his  pre- 
decessor raises  a  bank  in  the  face  of  the  whole  town  of  Poole,  and, 
according  to  the  pleas,  in  a  place  which  was  part  of  the  harbour  in 
which  all  the  inhabitants  of  the  town  had  an  interest.  This  was  done 
at  considerable  expense,  and  occupied  a  great  length  of  time.  After 
the  bank  had  been  broken  down,  there  was  no  interruption  of  the  plain- 
tiff's assertion  of  his  claim;  permission  to  enter  within  the  bank  was 
constantly  asked,  and  given  or  refused  as  to  the  proprietor  seemed  fit. 
The  usage  was  as  strong  as  it  possibly  could  be  under  such  circum- 
stances. But  it  was  asked,  if  the  corporation  of  Poole  had  been  in 
confederacy  with  the  then  proprietor  of  the  island,  and  did  not  choose 
to  sue  upon  this  usurpation,  should  a  poor  fisherman  by  such  means  be 
deprived  of  his  right  ?  Certainly  not.  However,  if  so  general  a 
right  had  existed,  it  may  be  presumed  any  usurpation  on  that  right 
would  have  been  resisted.  And  why  are  we  to  presume  any  such  con- 
federacy between  the  owner  of  the  island  and  the  corporation  of  Poole? 
I  have  said,  that  where  the  words  of  a  grant  are  general,  they  must  be 
explained  by  usage.  The  grant  of  Henry  II.  conveys  the  island 
of  Brownsea  and  its  shores ;  What,  then,  are  its  shores  ?  What 
usage  has  pointed  out.     And  if  I  find  the  usage  such  as  existed  here, 
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shire,  108;  Commissioners  v.  Holyoke  Water  Power  Co.,  104  Massachusetts,  446; 
Kimball  v.  Macpherson,  46  California,  103 ;  Vansickle  v.  Haines,  7  Nevada,  249. 
While  certain  rights  may  be  acquired  against  the  government  or  the  public  by 
prescription,  such  right  must  be  clearly  shown  to  have  been  continuously 
exercised  to  the  exclusion  of  the  public  right.  Boston  v.  Richardson, 
105  Massachusetts,  351,  357 ;  Hitlinger  v.  Eames,  121  id.  539 ;  Clinton  v. 
Bacon,  56  Connecticut,  508. 

As  to  prescription,  acts  of  ownership  in  places  upon  a  tract  of  land  on  the 
sea-shore  are  here  competent  evidence  of  possession  of  the  whole  when  there  is 
unity  of  character  in  the  location ;  if  competent  evidence  of  possession,  they 
are  also  sufficient  to  maintain  title  by  adverse  possession  without  occupation  by 
residence,  cultivation,  or  enclosure,  when  continued  for  the  statutory  period  of 
limitation  with  such  notoriety  that  the  true  owner  may  reasonably  be  expected 
to  have  had  notice  of  the  nature  and  extent  of  the  title  being  acquired  there- 
under. Foulke  v.  Bond,  41  New  Jersey  Law,  527,  550;  Ocean  Beach  Assoda- 
tion  V.  YardyiS  New  Jersey  Equity,  72;  Yard  v.  Ocean  Beach  Association, 
49  id.  306;  Sparhawk  v.  Bullard,  1  Metcalf  (Mass.),  95;  PetiingeU  v. 
Boynton,  139  Massachusetts,  244 ;  Andrew  v.  Nantasket  Beach  B,  Co., 
152  id.  506.  But  the  mere  taking  of  sea-weed  or  salt  grass  from  an 
open  beach,  and  the  occasional  selling  of  stones  therefrom,  do  not  disseise 
the  true  owner.  Litchfield  v.  Ferguson,  141  Massachusetts,  97;  Roberts  v. 
Baumgarten,  110  New  York,  380;  Swan  v.  Goff,  56  N.  Y.  S.  690;  Linen  v. 
Maxwell,  67  New  Hampshire*  370 ;  Barry.  Potter  (Ky.),  57  Southwestern  Rep. 
478;  Whyte  v.  St.  Louis,  153  Mo.  80,  54  id.  478;  Lambert  v.  Stees,  47  Min- 
nesota, 141,  142;  Wliitakery.  Erie  Shooting  Club,  102  Michigan,  454;  Chaberi 
V.  Russell,  109  id.  571.  Any  user  that  is  expressly  authorized  by  a  deed  can- 
not be  evidence  of  a  prescriptive  right  KnowUon  v.  N.  Y.  N.  H.  §•  H.  R.  Co., 
72  Connecticut,  188.  In  general,  as  much  evidence  is  required  to  prove  ad- 
verse possession  when  the  entry  was  intentionally  made  under  color  of  title,  as 
when  made  without  it.  Merwin  v.  Morris,  71  Connecticut,  555 ;  Rouhston  v. 
Stewart,  57  New  York  Supplement,  1061 ;  Benne  v.  Miller,  149  Missouri,  228 ; 
McCabe  v.  Bruere,  153  id.  1.  And  as  statutes  of  limitation  are  favored  as 
statutes  of  repose,  no  stronger  evidence  is  required  to  establish  a  prescriptive 
light  to  the  shore,  or  to  shore  rights,  against  the  government  than  against  in- 
dividuals, though  it  is  sometimes  said  that  a  longer  time  is  required.  Folsom 
V.  Freeborn,  13  Rhode  Island,  200,  207 ;  Leffingwell  v.  Warren,  2  Black  (U.  S.), 
599,  606;  Church  v.  Meeker,  34  Connecticut,  421;  West  Roxburyy.  Stoddard, 
7  Allen  (Mass.),  158,  170 ;  Boston  v.  Richardson,  105  Massachusetts,  351,  374. 

In  Illinois  it  is  held  that  the  title  to  land  becoming  dry,  which  was  formerly 
the  bed  of  a  public  meandered  lake,  cannot  bo  acquired  by  prescription  against 
the  state,  but  may  be  against  a  county.  Hammond  v.  Shepard,  186  Illinois, 
235,  57  Northeastern  Rep.  867  ;  see  Shell  v.  MaUeson  (Minn.),  83  Northwest- 
ern Rep.  491. 
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No.  14.  — ATTORNEY-GENERAL  v.  EMERSON, 
(H.  L.  1891.) 

RULE. 

Proof  of  the  ownership  of  a  several  fishery  exercised  by 
kiddles,  or  fixed  engines  for  catching  salmon,  raises  a  pre- 
sumption against  the  Crown  that  the  freehold  of  the  soil 
of  that  part  of  the  foreshore  is  in  the  owner  of  the  several 
fishery. 

Attorney-Oeneral  v.  Emerson  and  others. 

1891.     A.  C.  649-665  (s.  c.  61  L.  J.  Q.  B.  79  ;  65  L.  T.  564). 

Fishery  f  Several,  in  Tidal  Waters.  —  Foreshore  of  the  Sea.  —  Ownership  of  [649] 
Soil,  —  Evidence.  —  Presumption,  —  Grant  hy   Croton  of  Several 
Fishery. 

Primd  facie  the  Crown  is  entitled  to  every  part  of  the  foreshore  of  the  sea 
between  high  and  low  water  mark ;  bat  proof  of  the  ownership  of  a  several 
fishery  over  part  of  the  foreshore,  raises  a  presumption  against  the  Crown  that 
the  freehold  of  the  soil  of  that  part  of  the  foreshore  is  in  the  owner  of  the 
several  fishery. 

Appeal  from  a  decision  of  the  Court  of  Appeal,  upon  an  informa- 
tion brought  by  the  Attorney-General  against  the  respondents. 
The  information  prayed  (inter  alia)  that  the  right,  title,  and  seisin 
of  Her  Majesty  the  Queen  in  right  of  her  Crown  in  her  demesne 
as  of  fee  to  and  of  the  foreshore  of  the  sea  opposite  to  tlie  county 
of  Essex,  north  and  east  of  Havengore  Creek,  might  be  declared 
and  established  against  the  defendants,  and  that  the  defendants 
might  be  declared  not  to  be  entitled  to  the  said  foreshore,  and  that 
they  might  be  restrained  from  disturbing  or  attempting  to  disturb 
Her  Majesty  or  her  officers  in  the  possession  of  the  premises.  The 
respondent  Emerson  claimed  to  be  owner  of  the  foreshore  in 
question  as  lord  of  the  manors  of  Great  and  Little  Wakering.  The 
respondent  Wintringham  was  made  a  defendant  as  mortgagee 
of  the  manors.  The  respondent  Sutton  was  made  a  defendant  as 
claiming  ^n  interest  in  a  portion  of  the  manorsw  The  foreshore  in 
question  consists  of  a  large  tract  of  sand  —  known  sometimes  as  the 
Maplin  and  sometimes  as  the  Foulness  Sands  —  in  the  estuary  of 
the  Thames,  extending  from  near  Shoeburyness  in  a  northeasterly 
direction  towards  the  river  Crouch. 
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The  Queen's  Bench  Division  (Mathew  and  Cave,  JJ.)  on  the 
10th  of  August,  1887,  made  a  decree  declaring  that  Her  Majesty  in 
right  of  Her  Crown  had  the  right,  title,  and  seisin  as  of  fee 
[*  650]  to  *  and  of  the  foreshore  of  the  sea  in  question,  save  as  to 
the  part  of  the  foreshore  under  lease  from  one  of  the 
defendants'  predecessors  in  title  to  the  Ordnance,  and  subject  to 
a  right  in  the  defendants  to  a  several  fishery  over  part  of  the  fore^ 
shore  and  to  wreck  of  the  sea. 

The  Court  of  Appeal  on  the  1st  of  December,  1888,  being  of 
opinion  that  the  defendants  or  one  of  them  had  a  right,  title,  and 
seisin  as  of  fee  to  and  of  the  foreshore  in  question  opposite  to  the 
county  of  Essex  north  and  east  and  southeast  of  Havengore  Creek 
as  the  same  was  more  particularly  delineated  on  the  map  annexed 
to  the  answer  of  the  defendant  Wintringham  filed  therein  on  the 
5th  of  December,  1883,  and  to  and  of  every  part  of  the  said  fore- 
shore, and  to  and  of  a  several  fishery  in  the  tidal  waters  coming 
and  being  over  and  upon  the  said  foreshore  and  every  part  thereof, 
made  an  order  that  the  decree  of  the  Queen's  Bench  Division  be 
reversed  and  the  information  dismissed  with  costs. 

The  evidence  in  the  suit  was  voluminous  and  the  arguments  on 
this  appeal  occupied  seventeen  days  in  February  and  March,  1891. 
Much  of  the  time  wm  taken  up  in  discussing  matters  which  are 
not  the  proper  subject  of  a  report  here ;  «.  g,  the  boundaries  of  the 
manors  and  the  weight  to  be  attached  to  particular  portions  of  the 
evidence  of  title  and  to  the  evidence  as  a  whole.  For  the  purpose 
of  this  report,  which  is  to  record  the  decision  upon  the  point  of 
law  stated  in  the  head-note,  it  need  only  be  said  that  the  defend- 
ants established — indeed  it  was  not  now  disputed  —  that  their 
predecessors  in  title  were  as  lords  of  the  manors  of  Great  and  Little 
Wakering  possessed  of  a  several  fishery  over  part  of  the  foreshore. 
No  original  Crown  grant  of  the  several  fishery  was  given  in 
evidence. 

Sir  Richard  E.  Webster,  A.  G.,  and  F.  Vaughan  Hawkins  (Sir  K 
Clarke,  S.-G.,  and  Danckwerts,  with  them),  for  the  appellant:  — 

The  defendants*  predecessors  in  title  must  have  acquired  the 
several  fishery  by  a  grant  from  the  Crown  before  Magna  Charta. 
Proof  of  the  ownership  of  a  several  fishery  is  not  evidence  of  the 
title  to  the  soil.  It  will  not  be  disputed  that  there  may  be 
a  several  fishery  over  part  of  the  foreshore,  and  yet  the  fore- 
shore be  in  the  Crown.     A  mere  grant  of  the  foreshore  between 
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high  *  and  low  water  mark  would  not  carry  with  it  the  [*  651] 
right  to  a  several  fishery.  Nor  does  the  grant  of  a  several 
fishery  necessarily  convey  the  soiL  Fnmd  facie  the  soil  under 
tidal  waters  is  in  the  Crown,  and  that  presumption  has  to  be  re- 
butted. The  opinion  in  2  Bl.  Com.  8th  ed.  p.  39,  to  the  efifect  that 
ownership  of  the  soil  is  essential  to  a  several  fishery,  is  doubted  in 
Hargrave  and  Butler's  edition  (1832)  of  Co.  Litt.  122  a,  note  7. 
Lord  Coke's  own  opinion  is  that  a  grant  of  a  several  fishery  did 
not  convey  the  soil.  He  says  (Co.  Litt  4  6):  "  So  if  a  man  be 
seised  of  a  river,  and  by  deed  do  grant  aeparalem  piscariam  in  the 
same,  and  maketh  livery  of  seisin  secunduin  forniam  chartce,  the 
soile  doth  not  passe,  nor  the  water,  for  the  grantor  may  take  water 
there ;  and  if  the  river  become  drie  he  may  take  the  benefit  of  the 
soile ;  for  there  passed  to  the  grantee  but  a  particular  right,  and 
the  livery  being  made  secundum  formam  chartce  cannot  enlarge 
the  grant.  For  the  same  reason  if  a  man  grant  aquam  auam  the 
soile  shall  not  passe,  but  the  pischary  within  the  water  passeth 
therewith."  Commenting  on  this,  passage,  Bayley,  J.,  when  de- 
livering the  judgment  of  the  Court  in  Duke  of  Somerset  v.  Fogwell, 
5  B.  &  C.  875,  884,  says,  "  If  then  a  fishery  only  is  granted  noth- 
ing passes  but  a  right  to  take  the  fish  and  to  use  such  means 
as  are  necessary  for  that  purpose,  which  is  in  truth  nothing 
more  than  a  liberty  to  fish :  the  grantee  has  no  property  in  the 
water,  none  in  the  soil.  And  this  is  the  case  where  the  grant  is 
made  between  subject  and  subject,  and  consequently  is  to  be  con- 
strued against  the  grantor,  a  principle  inapplicable  to  grants  made 
by  the  Crown,  whereby  nothing  passes  unless  the  intention  that  it 
should  pass  is  manifest"  In  that  case  the  question  was  as  to  a 
several  fishery  in  tidal  waters,  and  the  decision  is  a  strong  author- 
ity for  the  Crown.  It  is  true  that  in  Holford  v.  Baitey,  8  Q.  B.  at 
p.  1016,  Lord  Dbnmajw,  CL  J.,  delivering  the  judgment  of  the  Queen's 
Bench,  said,  "  No  doubt  the  allegation  of  a  several  fishery  primd 
facie  imports  ownership  of  the  soil,  though  they  are  not  necessarily 
united ; "  and  Parke,  B.,  delivering  the  judgment  of  the  Exchequer 
Chamber  (13  Q.  B.  at  p.  444),  said,  "A  several  fishery  is  no  doubt 
primd  facie  to  be  assumed  to  be  in  the  soil  of  the 
defendant,  and  therefore  liberum  tenementum  *  is  a  good  [*  652] 
plea ;  and  the  plaintiff  must  reply  by  showing  a  grant  of  a 
several  fishery  or  a  prescriptive  riglit  to  one."  It  is  also  true  that 
in  Marshall  v.  Ulleswater  Steam  Navigation  Company,  3  B.  &  S. 
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732,  32  L.  J.  Q.  B.  139,  the  Queen's  Bench  (Wigettman  and  Mel- 
LOR,  JJ.),  by  a  majority  of  one,  held  that  the  allegation  of  a  several 
fishery  primd  facie  imports  ownership  of  the  soil,  though  they  are 
not  necessarily  united.  But  in  the  same  case  Cockburn,  Ch.  J., 
though  he  deferred  to  authority,  expressed  his  own  strong  opinion 
that  the  doctrine  of  Lord  Coke  (Co.  Litt.  4  b)  was  the  only  one 
reconcileable  with  principle  or  reason,  and  that  a  several  fishery 
ought  not  to  be  considered  as  carrying  with  it,  in  the  absence  of 
negative  proof,  the  property  in  the  soil  This  opinion  of  Cock- 
burn,  Ch.  J.,  is  indorsed  by  Joshua  Williams,  Eights  of  Common,  at 
p.  264.  The  last  two  cases  were  decided  with  regard  to  non-tidal 
waters,  and  there  is  no  authority  adverse  to  the  Crown  with  regard  to 
tidal  waters.  Whatever  the  presumption  may  be  in  non-tidal  waters 
it  is  submitted  that  as  against  the  Crown  proof  of  the  ownership 
of  a  several  fishery  over  the  foreshore  raises  no  presumption  that 
the  property  of  the  soil  is  in  the  grantee  of  the  several  fishery. 

[They  also  referred  to  Malcolmson  v.  ODea,  10  H.  L.  C.  593; 
Goodman  v.  Mayor  of  Saltask,  7  App.  Cas.  633 ;  Neill  v.  Duke  of 
Devonshire,  8  App.  Cas.  135  (p.  756,^05^).] 

Rigby,  Q.  C,  and  A.  J.  Ashton  (Stewart  A.  Moore,  with  them),  for 
the  respondent  Wintringham:  — 

A  several  fishery  may  no  doubt  exist  without  the  ownership  of 
the  soil,  but  the  presumption  is  that  it  does  not  The  case  of  Duke 
of  Somerset  v.  Fogwell^  5  B.  &  C.  at  p.  886,  relied  on  for  appellant, 
is  really  an  a\ithority  against  him,  for  Baylky,  J. ,  says  that  where 
the  terms  of  the  grant  are  unknown,  the  owner  of  a  several  fishery 
in  tidal  waters  must  be  presumed  to  be  the  owner  of  the  soil ;  and 
that  is  enough  for  the  present  purpose.  The  proposition  established 
by  that  authority  and  by  Holford  v.  Bailey,  8  Q.  B.  1000,  1016, 
13  Q.  B.  426,  444,  and  Marshall  v.  UUeswater  Steam  Navigation 

Company  is  too  well  settled  to  be  overthrown  now. 
[•  653]       *  Mirams,  S.  Lynch,  and  F.  Watt,  for  the  respondent 
Sutton. 

Sir  Richard  Webster,  A.-G.,  in  reply. 

The  House  took  time  for  consideration. 

1891,  May  12.     Lord  Herschell  :  — 

My  Lords,  this  appeal  arises  on  an  information  filed  by  the 
Attorney-General  praying  that  the  title  of  Her  Majesty  in  right 
of  her  Crown  to  the  foreshore  of  the  sea  opposite  to  the  coast  of 
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Essex,  north  and  east  of  Havengore  Creek,  might  be  declared  and 
established,  and  that  the  defendants  might  be  declared  not  to  be 
entitled  to  that  foreshore,  and  might  be  restrained  from  disturbing 
Her  Majesty  or  her  officers  in  the  possession  thereof. 

It  is  beyond  dispute  that  the  Crown  is  primd  facie  entitled  to 
every  part  of  the  foreshore  between  high  and  low  water  mark,  and 
that  a  subject  can  only  establish  a  title  to  any  part  of  that  fore- 
shore, either  by  proving  an  express  grant  thereof  from  the  Crown, 
or  by  giving  evidence  from  which  such  a  grant,  though  not  capable 
of  being  produced,  will  be  presumed.  The  question  is  whether 
the  respondents  who  claim  the  foreshore  as  being  within,  or  be- 
longing to,  the  manors  of  Great  or  Little  Wakering,  have  made  out 
their  case.  The  Queen's  Bench  Division  held  that  they  had  not 
done  so.  They  considered  that  the  evidence  established  only  that 
the  defendants  were  entitled  to  a  several  fishery  over  a  portion  of 
the  foreshore  claimed,  and  that  no  part  of  the  soil  was  vested  in 
them.  The  Court  of  Appeal  reversed  this  judgment,  holding  that 
the  defendants  had  made  out  a  title  to  the  whole  of  the  foreshore 
which  they  claimed.     Hence  the  present  appeal. 

Two  questions  are  in  controversy  between  the  parties ;  first, 
whether  the  defendants  are  entitled  to  any  part  of  the  foreshore ; 
and  secondly,  if  so,  within  what  limits  that  right  has  been  es- 
tablished. It  will  tend  to  clearness  if  these  two  questions,  i.  e, 
the  question  of  title,  and  that  of  boundary,  be  kept  distinct  I 
propose,  therefore,  in  the  first  place,  to  consider  whether  the 
defendants  have  established  a  title  to  any  part  of  the  fore- 
shore claimed,  putting  aside  for  the  present  the  question  of 
boundaries. 

•  The  manors  of  Great  and  Little  Wakering,  as  well  as  [*  654] 
Foulness  and  some  other  manors,  appear  to  have  been 
carved  out  of  the  honour  of  Raleigh.  The  boundaries  of  the  manors 
of  Great  and  Little  Wakering  are  not  very  clearly  defined,  and 
there  is  some  dispute  as  to  the  extent  to  which  these  manors 
adjoin  the  shore.  But  I  do  not  think  it  is  open  to  serious  doubt 
that  they  extend  along  the  coast-line  as  far  eastward  as  Shelford 
Creek,  though  for  a  short  distance  a  portion  of  another  manor 
intervenes  between  parts  of  the  manors  of  Great  and  Little  Waker- 
ing. It  was  contended  on  behalf  of  the  Crown  that  the  shore 
boundary  of  these  manors  did  not  go  northward  and  eastward 
beyond  Havengore  Creek ;  but  in  view  of  the  evidence  before  your 
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Lordships,  and  especially  that  afforded  by  the  survey  of  1598, 1 
think  this  contention  quite  untenable. 

It  is  not  now  in  dispute  that  the  defendants  are  possessed  of  a 
several  fishery  over  a  part  of  the  foreshore ;  but  it  is  said,  and 
truly,  that  this  is  not  inconsistent  with  the  foreshore  over  which 
this  right  is  possessed  being  still  in  the  Crown.  A  grant  of  the' 
foreshore  between  high  and  low  water  mark  admittedly  would  not^ 
of  itself  convey  the  right  to  a  several  fishery  over  it.  On  the  other 
hand,  a  several  fishery  might  be  granted  independently  of  the 
ownership  of  the  soil.  But  it  is  said  that  the  possession  of  a  right 
of  several  fishery  is  evidence  of  the  ownership  of  the  soil  over 
which  it  is  exercised.  It  has  undoubtedly  been  laid  down  in  more 
than  one  case  that  the  ownership  of  a  several  fishery  raises  a  pre- 
sumption that  the  freehold  is  in  the  grantee  of  the  several  fishery. 
And  Pabke,  B.,  in  delivering  the  judgment  of  the  Exchequer  Cham- 
ber in  Holford  v.  Bailey,  13  Q.  B.  at  p.  444,  said:  "A  several 
fishery  is,  no  doubt,  primdi  facie  to  be  assumed  to  be  in  the  soil  of 
the  defendant."  And  although  in  Marshall  v.  Ulleswater  Steam 
Navigation  Ccyinpany,  3  B.  &  S.  732,  32  L.  J.  Q.  B.  139,  Cockburn, 
Ch.  J.,  stated  that  apart  from  authority  he  should  have  come  to  a 
different  conclusion,  the  Court  adopted  the  law  laid  down  in 
Holford  V.  Bailey, 

But  it  was  argued  before  your  Lordships  that  there  was  no 
ground  for  such  «  presumption  in  the  case  of  tidal  waters,  the 
soil  below  which  is  primd  facie  in  the  Crown,  and  where  a 
[*  655]  several  *  fishery  must  have  been  the  subject  of  a  separate 
grant.  In  support  of  this  distinction  the  case  of  Dtike  of 
Somerset  v.  Fogwell,  5  B.  &  C.  at  p.  886,  was  cited.  But  I  do  not 
think  the  judgment  in  that  case  warrants  the  proposition  for  which 
it  was  cited.  Bayley,  J.,  who  delivered  the  judgment,  said  :  "  It 
was  contended  in  argument  that  the  owner  of  a  several  fishery 
must  be  presumed  to  be  the  owner  of  the  soil  That  may  be  true 
where  the  terms  of  the  grant  under  which  he  claims  are  unknown ; 
but  where  they  appear  and  are  such  as  convey  an  incorporeal 
hereditament  only,  the  presumption  is  destroyed."  It  is  unne- 
cessary to  inquire  whether  the  conclusion  arrived  at  in  that  case, 
that  the  terms  of  the  grant  were  known,  was  correct ;  the  presump- 
tion, so  far  from  being  denied,  appears  to  me  to  be  recognised. 

Finding,  then,  such  high  authority  for  the  proposition  that  the 
ownership  of  a  several  fishery  is  evidence  of  the  ownership  of  the 
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soil,  I  am  not  disposed  to  depart  from  it.  Nor  am  I  inclined  to 
inquire  upon  what  basis  it  rests,  though  in  former  days  the  exclu- 
sive right  of  fishing  over  the  foreshore  being,  no  doubt,  the  most 
valuable  right  of  property  connected  with  it,  it  may  have  been 
thought  probable  that  where  this  right  was  granted,  either  the 
tishery  would  be  conferred  upon  one  who  was  already  owner  of 
the  soil,  or  the  soil  would  be  granted  with  it.  But  proof  of  the 
ownership  of  the  fishery  is,  of  course,  evidence  only  of  a  title  to  the 
soil,  capable  of  being  rebutted,  and  the  weight  of  which  must  de- 
pend upon  the  other  circumstances  of  the  case,  which  may  show  it 
to  be  of  but  little  importance. 

In  the  present  case  the  respondents  da  not  rest  their  case  merely 
upon  the  possession  of  the  several  fishery ;  they  place  great  reli- 
ance upon  the  character  of  the  fishing  rights  which  they  enjoyed. 
I  will  deal  presently  with  the  evidence  by  which  they  establish 
these  rights ;  in  the  meantime  I  limit  myself  to  a  statement  of 
their  nature.  Besides  the  possession  of  mussel  and  oyster  beds, 
they  enjoyed  and  exercised  the  right  of  fishing  by  means  of  kiddles. 
A  kiddle  consists  of  a  series  of  stakes  forced  into  the  ground, 
occupying  some  seven  hundred  feet  in  length,  with  a  similar  row 
approaching  them  at  angle.  The  stakes  are  connected  by  net- 
work, and  at  the  angle  where  the  two  rows  approach  a 
*  large  net  or  bag  is  placed  for  the  purpose  of  catching  the  [♦  656] 
fish.  These  stakes  are  not  moved  from  tide  to  tide,  the 
erection  of  a  kiddle  necessarily  occupying  a  considerable  time. 
They  remain  in  the  same  place  often  for  a  lengthened  period, 
sometimes  until  the  stakes  become  decayed  from  exposure  to  the 
action  of  the  sea. 

Lord  Hale,  in  distinguishing  the  several  kinds  of  fishery,  uses  the 
following  language :  "  Fishing  may  be  of  two  kinds  ordinarily,  viz., 
the  fishing  with  the  net,  which  may  be  either  as  a  liberty  without 
the  soil,  or -as  a  liberty  arising  by  reason  of  and  in  concomitance 
with  the  soil,  or  interest  or  propriety  of  it ;  or  otherwise  it  is  a 
local  fishing  that  ariseth  by  and  from  the  propriety  of  the  soil. 
Such  are  gurgites,  weares,  fishing  places,  borachise,  stachiae,  &c., 
which  are  the  very  soil  itself,  and  so  frequently  agreed  in  our 
books."  (Hale,  De  Jure  Maris,  Pars  Prima,  cap.  5,  p.  18,  Hargrave's 
Tracts.) 

Much  learning  was  displayed  in  the  effort  made  at  the  bar  to 
explain  the  exact  meaning  of  the  dififerent  words  used  by  Lord 
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Hale  in  this  passage.  I  do  not  think  it  necessary  to  follow  the 
learned  counsel  in  their  endeavour  to  distinguish  with  precision 
between  the  various  erections  or  constructions  enumerated.  I 
think  they  all  have  this  in  common,  that  they  are  constructions  or 
erections  by  which  the  soil  is  more  or  less  permanently  occupied, 
and  that  it  is  this  occupation  of  a  portion  of  the  soil  which  leads 
Lord  Hale  to  say  that  they  are  "  the  very  soil  itself."  I  invited 
the  learned  counsel  for  the  appellant  to  cite  any  authority  for  the 
proposition  that  the  mere  grant  of  a  several  fishery  conferred  the 
right  thus  to  occupy  the  soil  They  were  unable  to  do  so.  It  may 
be  that  the  temporary  driving  one  or  more  stakes  into  the  fore- 
shore, as,  for  example,  to  hold  a  net  in  its  place  during  a  single 
tide,  might  be  regarded  as  ancillary  to  the  grant  of  a  several  fishery. 
But  I  do  not  think  constructions  of  the  nature  specified  by  Lord 
Hale  can  be  so  regarded.  It  need  not  be  determined  on  the 
present  occasion  whether  the  right  to  maintain  such  structures  as 
Lord  Hale  refers  to  necessarily  imports  in  all  cases  the  ownership 
of  the  soil,  nor  whether  a  kiddle  such  as  has  been  proved  to  be  in 

lawful  use  on  the  foreshore  in  question  falls  within  the 
[•  657]  class  *  specified  by  Lord  Hale.     It  is  impossible,  I  think, 

to  deny  that  the  right  to  maintain  such  a  kiddle  affords 
Ciigent  evidence  that  the  person  possessing  this  right  is  the  owner 
of  the  soiL  The  respondents,  however,  do  not  place  their  reliance 
u}>on  this  alone,  and  I  proceed  now  to  consider  the  further  evidence 
which  they  have  adduced  in  support  of  their  title  to  the  foreshore. 
The  origin  of  the  manors  of  Great  and  Little  Wakering  is 
tmced  back  to  a  period  anterior  to  Domesday  Book.  The  two 
manors  came  into  the  same  possession  in  1272,  and  this  unity  of 
p^^sossion  has  continued  down  to  the  present  time.  For  all 
practical  purposes  they  may  now  be  treated  as  one.  They  were 
the  pn>i^rty  in  1419  of  Joan,  Countess  of  Hereford.  She  died 
on  the  7th  of  April  in  that  year,  leaving  as  her  heirs  Henry  V. 
and  the  Countess  of  Stafford.  Upon  the  death  of  the  Countess 
of  Uorvford,  the  manors  were  taken  into  the  hands  of  the  Crown, 
anil  a  roooiver  was  appointed  to  receive  the  profits.  William 
Oaungi^r  was  the  bailiff  of  the  manors,  and  rendered  his  account 
of  tho  pn^fits  of  the  same,  treating  them  as  one  manor,  from 
Maivh*  1419,  to  May,  1421,  when  a  partition  of  the  estates  of  the 
(\Hintoss  of  Hereford  was  made  between  the  King  and  the  Countess 
of  StatVonl,  by  which  partition  the  manors  were  assigned  to  the 
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latter.  The  first  document  with  which  I  need  trouble  your  Lord- 
ships is  this  account  of  William  Daunger.  It  is  obviously  of  great 
importance,  inasmuch  as  the  manors  were  at  that  time  in  the  hands 
of  the  Crown,  and  there  can  be  no  doubt  that  the  document  is  not 
only  evidence  as  against  the  Crown,  but  evidence  of  weight.  The 
bailifif  renders  an  account  amongst  other  things  of  "  255.  6i.  of  the 
rents  of  kiddell  and  other  fisheries  upon  the  sands  of  Wakeryng," 
of  "  12d.  of  new  rents  for  one  summer  kiddell  upon  the  sands  of 
Wakeryng  between  the  Havene  and  Waterflete  "  of  "  12rf.  of  new 
rent  for  one  summer  kiddell  upon  the  sands  of  Wakeryng  between 
Barmflete  and  Waterflete,"  and  of  "  6d.  new  rent  for  one  place 
upon  the  sands  of  Wakeryng  between  Babblehole  and  Bayonesand 
near  the  Swene,  containing  the  space  of  half  a  leuca  for  placing 
fish-hooks  thereupon."  Account  is  also  rendered  of  12d.  new  rent 
"  for  one  place  upon  the  sands  of  Wakeryng,  between  the 
kiddell  of  Thomas  London  on  the  south  part,  and  *  the  [*  658] 
way  called  Bromway  towards  the  north,  for  erecting  one 
summer  kiddell  there  so  demised  to  him  and  his  heirs  by  the  year." 
And  there  are  other  similar  entries  relating  to  "places  on  the 
sands,"  and  "  kiddell  places."  I  may  observe,  too,  that  the  entries 
indicate  that  these  holdings  did  not  originate  at  that  time,  but  that 
the  original  demises  were  of  earlier  date. 

The  Court  Eolls  of  the  manors  are  in  existence,  with  some 
breaks,  from  a  period  prior  to  the  close  of  the  15th  century  down 
to  the  present  time.  From  these  it  appears  that  for  centuries  there 
have  been  demises  by  copy  of  Court  Roll  in  such  terms  as  these  : 
"  One  keddell  of  the  lord  upon  the  sand  of  the  lord  ; "  "  all  those 
kedil  places ; "  "  one  other  croft  called  Fishing  Croft,  being  a  parcel 
of  fishing  land  lying  in  the  sea ; "  "  one  piece  of  fishing  land  called 
Fishing  Croft,  containing  by  estimation  ; "  "  one  parcel  of 

fishing  land ; "  and  "  fishing  lands."  Some  of  these  demises  are  at  a 
yearly  rent,  "as  appears  by  the  copy 'of  the  Court  Roll."  The  title 
to  these  copyhold  tenements  is  traced  down  to  the  present  time, 
and  there  is  evidence  of  modem  enjoyment  under  some  of  them,  at 
all  events,  even  though  there  may,  at  this  date,  be  some  difiSculty 
in  precisely  determining  which.  It  was  contended,  on  behalf  of 
the  Crown,  that  the  modern  user  alone  was  to  be  looked  at,  and 
that  these  entries  in  the  Court  Rolls  were  not  evidence  as  against 
the  Crown.  If  there  were  no  evidence  of  acts  of  user  within  the 
time  of  living  memory,  this  contention  might,  perhaps,  be  well 
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founded ;  but  where  there  is  such  evidence  I  cannot  accede  for  a 
moment  to  the  argument  that  you  are  to  shut  your  eyes  to  what  is 
called  the  paper  title^  A  demise  by  copy  of  Court  Roll  is  an  as- 
sertion of  a  right  of  ownership  ;  enjoyment  under  it  is  evidence  of 
ownership.  And  at  any  rate,  where  there  is  proof  of  modern 
enjoymeut,  it  may  be  presumed  that  there  was  enjoyment  under 
such  demises  during  the  period  before  living  memory.  But  in  the 
present  case,  as  I  have  shown,  there  is  evidence  that  five  centuries 
ago  the  lords  of  these  manors  granted  by  copy  of  Court  EoU  "  kiddle 
places  "  and  "  places  upon  the  sands,"  and  reserved  rent  thereon, 
and  that  there  was  enjoyment  under  these  grants  ;  for  the  bailiff 

renders  an  account  to  the  Crown  of  the  receipt  of  the 
[*  659]  rents,  thus  *  bringing  to  the  notice  of  the  Crown  the  rights 

which  were  being  granted  upon  the  foreshore. 
What,  then,  is  the  proper  inference  to  be  drawn  from  all  these 
facts,  bearing  in  mind  what  a  kiddle  is,  and  what  is  involved  in 
the  grant  of  a  place  on  the  sands  "  for  erecting  a  kiddle  thereon." 
The  learned  counsel  for  the  Crown  contend  that  they  indicate  no 
more  than  the  parcelling  out  of  a  right  of  several  fishery  which 
was  vested  in  the  lord.  They  are  compelled  to  admit  that  nothing 
can  be  demised  by  copy  of  Court  Roll  which  is  not  parcel  of  the 
manor.  But  they  insist  that  a  right  of  several  fishery,  which  is 
"  appurtenant"  to  a  manor,  may  be  granted  by  copy,  although  the 
right  be  not  exercisable  within  the  ambit  of  the  manor.  This 
position  was  denied  by  counsel  for  the  respondents,  and  much 
learning  was  expended  in  the  discussion  of  the  point.  I  confess 
the  argument  for  the  Crown  did  not  convince  me  that  their  posi- 
tion could  be  maintained.  But  the  matter  is  involved  in  some 
obscurity,  and  I  do  not  purpose  pronouncing  an  opinion  upon  it 
It  would  be  very  material  if  the  respondents*  case  rested  merely 
upon  this,  that  the  fact  that  the  kiddle  and  other  fishing  places 
had  been  demised  by  copy  of*Court  Roll  proved  that  the  land  over 
which  they  were  to  be  exercised  was  within  and  part  of  the  manor ; 
but  this  is  not  so.  I  have  already  brought  to  your  Lordships* 
notice  other  considerations  which  point  in  that  direction.  Why, 
then,  should  resort  be  had  to  the  explanation,  supposing  it  to  be  a 
possible  one,  suggested  on  behalf  of  the  Crown,  instead  of  adopting 
what  seems  the  more  natural  and  ordinary  inference,  when  the 
latter  is  in  harmony  with  the  other  facts  of  the  case  ?  The  same 
may  be  said  of  the  explanation  profifered  with  regard  to  the  rescr- 
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vation  of  rent  on  the  copyhold  grants,  that,  although  rent  cannot 
be  reserved  on  the  grant  of  an  incorporeal  hereditament,  a  payment 
made  in  respect  of  it  might,  by  a  not  uncommon  inaccuracy  of 
language,  be  called  rent.  This  is  no  doubt  possible,  and  might 
be  accepted  as  sufficient,  if  the  other  facts  indicated  that  the  grants 
had  reference  to  an  incorporeal  hereditament.  But  I  think  the 
fallacy  involved  in  much  of  the  argument  for  the  Crown  lies  in  a 
want  of  recognition  of  the  force  of  a  combination  of  facts,  all  point- 
ing in  the  same  direction,  each  one  of  which,  standing 
alone,  *  might  admit  of  a  plausible  explanation  not  incon-  [*  660] 
sistent  with  that  argument. 

When  the  character  of  the  fishing  rights  possessed,  the  terms 
in  which  they  have  been  granted,  and  the  nature  and  incidents  of 
the  grunts  are  borne  in  mind,  and  it  is  remembered  that  the  inland 
fleets  over  which  the  tide  equally  flows  and  reflows  are,  if  not 
admittedly,  at  least  I  think  clearly  proved  to  be  vested  in  the  de- 
fendants, these  facts,  taken  together,  are  cogent  to  show  that  the 
soil  of  the  foreshore,  over  which  the  defendants*  fishing  rights 
extend,  is  their  property. 

But  I  have  not  yet  exhausted  the  evidence  adduced  in  support 
of  this  view.  The  lords  of  the  manor  are  undoubtedly  entitled  to 
the  wreck  which  comes  on  the  foreshore.  This  clearly  appears 
from  the  bailiffs  accounts  of  1419.  The  entries  in  the  Court  Rolls 
relating  to  the  assertion  of  this  right  commence  in  the  reign  of 
Henry  VIII.  and  continue  down  to  recent  years.  The  wreck  is 
described  as  coming  "  within  the  precincts  of  this  leet " ;  "  within  this 
lordship;"  "upon  Wakeryng  sands  within  the  precinct  of  this 
manor;"  "within  the  jurisdiction  of  this  Court,"  and  soon.  In 
some  cases  the  homage  present  that  a  named  person  had  taken  and 
carried  away  wreck  of  the  sea,  and  an  order  is  made  to  seise  and 
answer  to  the  lord.  And,  in  one  case,  on  the  petition  of  the  pos- 
sessors, and  on  account  of  their  great  damage  sustained  by  ship- 
wreck, the  lord  gave  command  that  for  the  fine  of  5*.  the  wreckage 
be  rendered  to  the  true  possessors.  Lord  Hale,  speaking  of  the 
foreshore,  says :  "  It  may  not  only  be  parcel  of  a  manor,  but  it  de 
facto  many  times  is  so,  and  perchance  it  is  parcel  almost  of  all  such 
manors  as  by  prescription  have  royal  fish  or  wrecks  of  the  sea  within 
their  manor."  [Hale,  De  Jure  Maris,  Pars  Prima,  cap,  6,  p.  27,  Har- 
graves*  Tracts.] 

The  learned    counsel  for  the  Crown  insist   that   the  right  to 
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wreck  on  the  foreshore  is  a  franchise  which  may  be  granted  inde- 
pendently of  the  soil.  No  doubt  this  is  so.  But  I  think  it  is 
impossible  to  deny  that  the  evidence  to  which  I  have  called  atten- 
tion favours  the  view  that  the  foreshore  is  within  the  manor  and 
the  property  of  the  lord ;  and  the  more  so  when  it  is  observed 

that    the  lord  was  also  entitled  to  the  royal    fish,  and 
[*661]  *that  entries   with  reference  to  the   assertion   of   this 

right  are  to  be  found  in  the  Court  Rolls  very  similar  in 
their  terms  to  those  relating  to  wreck. 

One  other  piece  of  evidence  remains.  In  1612  Sir  George  Cop- 
pin  purchased  the  manor  and  lands  of  Wakering  from  the  then 
lord  for  a  sum  exceeding  £14,000.  Shortly  afterwards,  James  I., 
under  the  proceedings  for  curing  defective  titles,  made  a  grant  to 
Sir  George  Coppin  for  the  amendment  of  the  defective  title  to  the 
manor  of  Wakering.  This  instrument  purports  to  be  made  in  con- 
sideration of  the  sum  of  £166  13«.  4d.  I  will  assume  that  it 
would  have  been  invalid  as  a  new  grant  for  lack  of  certain  pre- 
liminary proceedings.  But  it  does  not  purport  to  be  such.  It  is 
clearly  a  grant  by  way  of  confirmation.  The  King  grants  and  con- 
firms the  lordships  and  manors  of  Great  and  Little  Wakering, 
with  all  their  "rights,  members,  and  appurtenances."  He  also 
grants  and  confirms  all  "lands  within  the  flux  and  reflux  of 
the  sea  .  .  .  adjacent  to  the  aforesaid  manors  .  .  .  and  situate, 
lying,  or  being  between  the  manors  and  tenements  aforesaid  and 
the  high  sea."  The  Attorney-General  contended  that  this  showed 
that  the  foreshore  was  outside  and  not  within  the  manors.  I  do 
not  think  so.  The  manors,  with  their  appurtenances,  had  already 
been  confirmed.  When  the  form  of  the  instrument  is  looked  at  it 
is  clear  that  the  conveyancer  would,  in  any  event,  introduce  the 
words  I  have  quoted  by  way  of  precaution,  in  case  the  foreshore  or 
any  part  of  it  should  happen  to  be  without  the  manors.  At  all 
events,  the  confirmation  appears  to  me  to  be  a  clear  recognition  by 
the  Crown  that  the  foreshore  between  the  land  boundary  of  the 
manors  and  low-water  mark  was  vested  in  the  lord. 

I  have  dealt  so  far  with  the  evidence  by  which  the  defendants, 
on  whom  the  burden  rests,  have  sought  to  establish  their  case. 
What  is  there  on  the  other  side?  Evidence  was  given  that  in 
modern  times,  when  the  fishing  had  become  much  less  important 
and  valuable  than  formerly,  many  persons,  without  authority,  have 
fished  with  kiddles  upon  the  sands  in  question.    I  fail  to  see  the 
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importance  of  this  evidence.  It  was  obviously  an  encroachment  on 
the  right  of  fishery  admittedly  possessed  by  the  lords,  and 
does  not  appear  to  me  to  throw  any  light  on  the  *  question  [*  662] 
whether  the  soil  also  was  vested  in  them.  There  was  evi- 
dence also  that  the  sand  of  the  foreshore  had  been  taken  from 
time  to  time  for  the  purpose  of  ballast.  The  parts  of  the  foreshore 
from  which  it  was  taken  are  not  very  clearly  defined.  I  think  it 
probable  that  the  ballasting  largely  took  place  in  the  neighbour- 
hood of  the  Eidge,  beyond  the  limits  of  the  foreshore  in  question. 
But,  however  this  may  be,  the  evidence  is,  I  think,  of  little  import- 
ance. The  public  do  not  possess  any  right  thus  to  take  the  soil  of 
the  foreshore,  even  if  it  be  vested  in  the  Crown.  And  the  only 
weight  of  the  evidence  is  derived  from  the  fact  that  a  private 
owner  of  the  foreshore  would  be  more  likely  to  know  of  the  en- 
croachment and  to  prevent  it  than  the  Crown  would.  But  when 
all  the  circumstances  are  looked  at,  its  weight  in  the  present  case 
appears  to  me  to  be  of  the  slightest.  Only  one  act  of  ownership 
by  the  Crown  is  asserted.  It  is  said  that  beacons,  for  the  purpose 
of  the  measured  mile,  were  placed  by  the  Admiralty  on  the  fore- 
shore. But  when  it  is  remembered  that  the  Crown  would  have  a 
right  so  to  place  all  beacons  necessary  for  purposes  of  navigation, 
even  though  the  foreshore  were  vested  in  the  lord  of  the  manor, 
the  fact  that  he  took  no  exception  to  the  erection  of  the  measured 
mile  beacons  cannot  count  for  much.  The  fact  that  the  Crown  in 
1854  took  from  the  then  lord  of  the  manor  a  lease  of  a  portion  of 
the  foreshore,  not  distinguished  by  any  natural  feature  from  the 
immediately  adjoining  part  now  in  dispute,  is  of  at  least  as  much 
weight  on  the  other  side. 

I  have  now  completed  my  review  of  the  evidence  bearing  on  the 
question  of  right,  and  the  balance  seems  to  me  overwhelmingly  in 
favour  of  the  view  adopted  by  the  Court  below,  that  the  respond- 
ents are  the  owners  of  all  that  part  of  the  foreshore  over  which 
their  fishing  rights  extend. 

I  pass  now  to  the  question  between  what  boundaries  these  rights 
have  been  proved  to  exist.  I  start  with  the  western  boundary, 
about  which  there  can  be  no  question.  It  is  suflBciently  defined 
by  the  lease  granted  to  the  Crown  in  1854.  There  is  no  diflBculty 
about  the  part  of  the  foreshore  immediately  east  of  that  leased  to 
Crown.  It  is  well  identified  as  the  site  of  the  fishery  called 
Le  Haven.     And   there  is   ample   evidence   that  fishing  rights 
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were  granted  and  exercised  as  far  northeastward  as  Shelford 
Creek,  which  was  formerly  known  as  Bamflete.  The 
[*  663]  *  Queen's  Bench  Division  was  favourable  to  the  respond- 
ents' claim,  so  far  as  the  fishery  was  concerned,  over  that 
part  of  the  foreshore.  I  do  not  think  there  is  any  doubt  that  fish- 
ing rights  of  the  nature  I  have  described  were  enjoyed  still  further 
to  the  eastward.  The  fishing  grounds  demised  by  copy  of  Court 
Boll  are  in  some  cases  defined  by  boundaries  drawn  through  two 
points  on  the  mainland  down  to  low-water  mark.  About  the 
position  of  some  of  these  boundary  lines  there  is  no  dispute.  The 
position  of  others  has  been  contested.  But  there  is  no  real  contest 
as  to  the  one  described  as  a  line  through  Raleigh  Church  and  New- 
marsh  House.  It  appears  to  have  been  admitted  in  the  Court  of 
Appeal  that  it  occupied  the  position  assigned  to  it  by  the  respond- 
ents. At  all  events,  I  do  not  think  there  is  any  substantial  doubt 
of  the  fact.  Now  this  line  was,  beyond  question,  the  southern 
boundary  of  a  fishing  place  in  the  manor  of  Wakering,  which  the 
respondents  suggest  was  that  termed  Le  Sand,  which  it  is  clear 
must  have  occupied  the  position  ascribed  to  it.  It  is  to  be  observed 
Uiat  one  fishing  place  is  described  as  "  versus  the  Showe,"  whilst  in 
the  38th  of  Queen  Elizabeth,  at  a  Court  of  the  manor  of  Wakering, 
the  jurors  presented  that  certain  wreck  came  "  upon  the  sand  at 
Sue-beacon,  within  the  precinct  of  this  manor,"  I  cannot  doubt 
that  the  reference  is  to  the  Shoe  Hole  or  Shoe  Beacon.  And  the 
affidavit  of  Commander  Hull  has  satisfied  me,  that  the  Shoe  Hole 
and  the  neighbouring  beacon  occupy  now  substantially  the  same 
position  as  at  the  time  referred  to.  And  going  westward  and 
southward,  I  find  a  parcel  of  fishing  land  demised  under  the  name 
of  Afablynge  Swene,  of  which  the  northern  boundary  is  the  line 
passing  through  Ealeigh  Church  and  Newmarsh  House.  The 
southern  boundary  of  this  is  stated  to  be  a  line  through  Southmin- 
sU^r  Park  and  Newick  House.  This  is  the  boundary  line  fixed 
with  least  certainty.  But  I  think  its  position  is  sufficiently  es- 
tablished, fbr  southwest  of  it  lay  another  fishing  croft  and  kiddle 
plaoos  of  which  it  is  described  as  the  northern  boundary,  the 
wostorn  being  the  line  drawn  through  Shelford  House  and  the 
ohuroh  of  Canewdon,  the  position  of  which  is  undisputed.  It  must 
thort^fore  have  lain  somewhere  between  the  latter  line  and  that 
j>a8sing  through  Ealeigh  Church  and  Newmarsh  House. 
I  •  t»04]  Under  the  circumstances  *  I  think  the  identification  of 
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the  site  of  Newick  House  is  reasonably  probable,  and  I  have  no 
hesitation  in  adopting  it.  There  is  evidence,  too,  of  the  existence 
of  a  fishing  ground  west  of  the  Canewdon  Church  line,  between 
that  and  an  admitted  line  described  as  Sharpness  Wall  or  New 
England  House. 

In  my  opinion  then  it  is  established  that  the  fishing  grounds  of 
the  lords  of  the  manor  of  Wakering  existed  down  to  low-water 
mark  along  the  whole  of  the  foreshore  claimed. 

It  is  clear,  however,  that  the  boundary  of  the  Wakering  Manor 
did  not  along  its  entire  course  extend  to  high-water  mark.  Some 
parts  of  the  foreshore  between  that  claimed  by  the  defendants  and 
Foulness  Island  were  undoubtedly  in  the  Manor  of  Foulness. 
And  it  must  be  admitted,  that  there  is  some  difficulty  in  fixing  the 
boundary  between  the  two  manors.  I  think  it  is  clear  that  near 
the  land  Shelf ord  Creek,  otherwise  Barnflete,  formed  that  boundary 
In  the  account  of  William  Daunger,  bailiff  of  the  Countess  of 
Hereford,  who  was  lord  of  the  manor  of  Foulness,  he  answers,  for 
**6d.  of  John-at-Bridge,  for  one  summer  kiddle  nigh  Barnflete," 
and  for  «  8d.  by  the  year,  for  the  rent  of  John  Mochill,  for  having 
one  summer  kiddell  upon  the  sand  between  the  kiddell  of  John-at- 
Bridge  and  Barnflete."  I  think  it  probable  that  the  waters  of 
Barnflete,  issuing  in  an  easterly  or  north-easterly  direction,  created 
a  natural  division  between  the  two  parts  of  the  sand  to  a  greater 
distance  from  high-water  mark  than  at  present.  There  is  strong 
evidence  that  north-east  of  Barnflete  the  boundary  between  the 
two  manors  was  somewhere  upon  the  foreshore,  and  the  half  ebb 
appears  in  the  case  of  some  of  the  fishing  places  to  have  been  re- 
garded as  the  boundary.  For  a  long  series  of  years  the  same  per- 
sons who  were  copyhold  tenants  of  certain  of  the  Wakering  fishing 
places  held  also  by  copy  of  Court  Roll  fishings  of  the  manor  of 
Foulness.  In  the  middle  and  towards  the  end  of  the  18th  century 
several  of  the  parcels  in  the  manor  of  Wakering,  that  is  to  say, 
those  known  as  Southcroft,  Mablyn  Swin,  and  Le  Sand,  came  into 
the  possession  of  the  Lodwick  family,  who  were  possessed  about  the 
the  same  time  or  earlier  of  kiddles  or  fishing  places  in  the  manor 
of  Foulness.  And  these  tenements  remained  in  the  same  family 
until  quite  recently.  During  the  whole  period,  therefore, 
covered  by  living  memory,  the  fishings  held  *  by  that  [*  665] 
family  in  both  manors  have  been  held  and  let  indiscrim- 
inately, which  is  quite  sufficient  to  explain  why  the   foreshore 
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boundary  between  the  two  manors  should  have  ceased  to  be  dis- 
tinguished with  accuracy.  But  I  think  it  did,  as  suggested  by  the 
defendants,  run  along  the  course  of  a  low  way  beginning  in  the 
neighbourhood  of  the  Maplin  Buoy,  down  to  the  junction  of  that  low 
way  with  Barnflete,  the  inner  or  landward  side  of  this  waterway 
belonging  to  Foulness  and  the  outer  to  Wakering.  The  evidence, 
in  my  opinion,  sufl&ces  to  show  that  such  a  low  way  did  exist,  and 
was  in  all  probability  of  a  more  marked  character  formerly  than  at 
present. 

I  have  come,  therefore,  without  hesitation,  to  the  conclusion 
that  the  defendants  have  established  their  case,  and  that  the  judg- 
ment of  the  Court  of  Appeal  was  right,  and  ought  to  be  afl&rmed. 

My  Lords,  my  noble  and  learned  friend  the  Lord  Chancellor 
has  asked  me  to  say  that  he  entirely  agrees  with  the  opinion  I 
have  just  delivered  to  your  Lordships. 

Lord  Bramwell:  — 

My  Lords,  at  the  conclusion  of  the  argument  in  this  case,  my 
opinion  was  in  favour  of  the  respondents — that  the  judgment 
should  be  affirmed.  I  have  had  the  advantage  since  then  of  read- 
ing the  opinion  which  has  just  been  delivered  by  my  noble  and 
learned  friend  on  the  Woolsack.  I  concur  entirely  in  his  argu- 
ments and  in  the  conclusion  that  he  has  come  to,  and  I  have 
nothing  to  add  to  what  he  has  said. 

Lord  Macnaghten:  — 

My  Lords,  I  entirely  concur. 

liord  Hannen  :  — 

My  Lords,  I  also  concur. 

Order  appealed  from  affirmedy  and  appeal  dismissed  wUh 
costs. 
Lords'  Journals,  12th  May,  1891. 

ENGLISH  NOTES. 

Cases  relating  to  the  establishment  of  a  right  to  a  several  fishery  are 
considered  under  the  title  "  Fishery,"  12  R.  C.  165  et  seq.  The  case 
of  Malcolmson  v.  ffDea  referred  to  in  the  argument  for  the  appellant 
(p.  742,  ante)  is  set  forth  at  length  as  No.  2 of  ''Fishery,"  12  R.  C.  169 
et  seq.  The  case  of  Ooodman  v.  Matfor,  &e.  of  Saltash  is  summarised  in 
the  note,  12  R.  C.  190.    And  the  case  of  NeiB  v.  Duke  of  Devonshire 
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also  referred  to  in  that  argument  is  fully  set  forth  as  the  next  following 
ruling  case  p.  756,  et  seq.,  post.  A  latter  case  relating  to  a  several  fishery 
though  not  in  tidal  waters  is  Ecroyd  v.  Coulthard,  1897,  2  Ch.  554, 
(c.  a)  1898,  2  Ch.  358,  66  L.  J.  Ch.  751,  67  L.  J.  Ch.  458,  where  the 
presumption  that  a  conveyance  of  land  adjoining  a  river  bed  passes  the 
bed  '*  ad  medium  filum^'  was  held  to  be  rebutted  by  proof  of  a  several 
fishery,  supported  by  acts  of  exclusive  possession,  in  the  lord  of  a 
manor. 

AMERICAN  NOTES. 

In  this  country  little  attention  has  been  given  to  the  complicated  distinc- 
tions between  the  different  kinds  of  fishery,  and  the  tendency  has  uniformly 
been  of  late  to  accept  Chancellor  Kent's  view  (3  Kent's  Coram,  p.  411) 
that  the  more  easy  and  intelligible  arrangement  is  "  to  divide  the  right  of 
fishing  into  a  right  common  to  all,  and  a  right  vested  exclusively  in  one  or  a 
few  individuals."  In  Massachusetts  a  free  fishery  has  been  held  not  to  be 
an  exclusive  right.  Melvin  v.  Whiting,  7  Pickering  (Mass.),  79.  And, 
upon  a  review  of  the  older  authorities,  Mr.  Angell  (on  Watercourses  (7th  ed. 
§72),  concluded  that  a  several  fishery  might  exist  without  property  in  the 
soil.  In  North  Carolina  it  is  held  that  a  several  fishery  can  be  acquired  only 
by  a  grant  of  the  soil  covered  by  the  water  in  which  the  fishing  is  done,  or  by 
a  grant,  from  the  owner  of  the  soil,  of  the  fishery  distinct  from  the  soil ;  and 
that  there  cannot  be  a  several  fishery  in  navigable  water.  Collins  v.  Benbury^ 
3  Iredell  (N.  C),  277,  283,  and  5  id.  118 ;  Skimier  v.  Hettrich,  73  North 
Carolina,  53.  In  Pennsylvania,  where  all  navigable  streams,  both  salt 
and  fresh,  are  public  property,  there  can  be  no  prescription  of  a  several  and 
exclusive  fishery.  Tinicum  Fishing  Co.  v.  Carter,  61  Pennsylvania  State,  21, 
and  90  id.  85. 


No.  15.  — NEILL  V.  DUKE  OF  DEVONSHIEE. 
(H.  L.  1882.) 

RULE. 

Where  a  right  to  a  several  fishery  has  been  established 
by  evidence  raising  the  presumption  of  an  ancient  grant, 
the  subsequent  exercise  of  an  alleged  right  in  the  public 
cannot  derogate  from  or  raise  a  presumption  of  abandon- 
ment of  the  several  right  so  established. 


7o6  SKA. 

V«L  U.  — Vflillv.  Biik»  of  Devondiire,  8  App.  Oai.  185,  186. 


■eill  ▼.  Ihike  of  DevonahiFe. 

8  App.  CaB.  135-194  (8.  c.  31  W.  B.  622). 

[1S5]  Fiskery  in  NangahU  Tidal  River.  —  Prescription.  --Evidence.^  Judgment 
in  Pos9es8ory  Suit.  — Judgment  by  Default. 

In  an  action  for  trespass  to  a  several  fishery  in  a  navigable  tidal  river  io 
Ireland  the  defendants  justified  on  the  ground  that  the  public  had  the  right 
of  fishing.  The  plaintiff's  paper  title  (if  the  possession  and  enjoyment  were 
consistent  with  it)  afforded  irresistible  ground  for  a  presumption  that  the 
fishery  was  put  in  defence  before  Magna  Chai-ta.  As  evidence  of  possession 
and  user  the  plaintiff  tendered  (inter  alia)  the  proceedings  and  decree  in  1687 
in  a  ^'  possessory  suit "  brought  in  the  Court  of  Chancery  in  Ireland  by  C. 
(the  plaintiff's  predecessor  in  title)  against  strangers  to  the  present  action ; 
'  by  ^  hich  decree  an  injunction  was  awarded  to  quiet  C  and  his  undertenants 
in  such  possession  of  their  fishing  as  they  had  at  the  time  of  exhibiting  the 
bill  and  three  years  before,  to  continue  until  evicted  by  due  course  of  law,  both 
parties  being  at  liberty  to  take  proceedings  at  law  against  each  other  for 
ascertaining  their  titles:  — 

HiUly  that  as  the  decree  was  a  solemn  and  final  adjudication,  not  collusive, 
and  as  it  could  not  have  been  made  except  upon  proof  of  unbroken  user  and 
enjoyment  for  at  least  three  years  before  the  bill,  inconsistent  with  any  actual 
exercise  at  that  time  of  a  public  right  of  fishing,  tlie  proceedings  and  decree 
were  admissible ;  and  that  the  effect  of  this  evidence  (not  being  met  by  any 
counter  evidence  applicable  to  the  same  period)  was  extremely  strong  to  es- 
tablish possession  and  enjoyment  of  the  fishery  in  the  latter  part  of  the  17th 
century,  consistent  with  the  paper  title  and  exclusive  of  the  public. 

Heltty  also,  that  a  judgment  obtained  by  the  plaintiff  in  1826,  in  an  action 
against  a  stranger  for  trespass  by  fishing  in  the  locus  in  quo,  in  which  action 
tlie  defendant  appeared  but  allowed  judgment  to  go  by  default  of  pleading, 
was  evidence  iu  the  present  action  of  possession  in  1826. 

The  defendants  proved  that  cot- fishing  had  been  carried  on  in  the  locus  in 
ifuo  with  the  knowledge  of  the  plaintiff  or  his  agents  and  without  interruption 
by  thorn  as  far  back  as  living  memory  extended:  — 

//f  ;</,  that  if  the  plaintiff's  right  to  a  several  fishery  were  once  proved  the 
exercise  of  cot-fishing  could  not  take  it  away  or  confer  any  right  on  the  pub- 
lic ;  for  the  public  cannot  in  law  prescribe  for  a  profit  a  prendre  iu  alieno  solo, 
nor  acquire  any  right  adversely  to  the  owner  under  any  statute  of  limitation  ; 
and  an  incorporeal  hereditament  such  as  a  several  fishery,  which  can  only 
|vass  by  deed,  cannot  be  "  abandoned." 

ApiH>al  from  a  decision  of  the  Court  of  Appeal  in   Ireland, 

affirming  a  decision  of  the  Exchequer  Division  (not  re- 

1*  ISOO  IH^rtod).  *  discharging  a  conditional  order  for  a  new  trial. 

Tlie  facts  proved  at  the  trial  and  the  decisions  of  the  two 
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Courts  below  are  stated  at  length  in  the  judgments  of  the  Lord 
Chancellor  and  Lord  Blackburn  in  this  House. 

The  appeal  was  first  argued  in  part  February  13,  14,  1882,  by 
Macdonough,  Q.  C. ,  of  the  Irish  Bar  (R  0.  B.  Lane  with  him),  for 
the  appellant,  but  was  interrupted  by  the  illness  of  Macdonough, 
Q.  C.  It  was  resumed  March  27,  and  continued  March  28,  30, 
and  31 ;  and  May  1,  2,  4,  5,  8.  by  Serjt  Hemphill,  Q.  C.  (of  the 
Irish  Bar),  and  E.  0.  B.  Lane  for  the  appellants,  who  contended 
that  there  ought  to  be  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  and  on  the  ground  of  mis- 
direction and  misreception  of  evidence.  Their  arguments  suffi- 
ciently appear  from  the  judgments,  except  upon  the  three  points 
referred  to  in  the  headnote,  upon  which  they  argued  as  follows :  — 

1.  The  proceedings  and  decree  in  1687  were  not  evidence  of 
reputation,  nor  admissible  at  all,  being  inter  alios,  and  not  being 
final  but  to  continue  only  till  actions  at  law  should  be  brought : 
Pim  V.  Curell,  6  M.  &  W.  234 ;  Wenman  v.  Mackenzie,  5  E.  &  B. 
447 ;  R.  V.  Antrohus,  2  Ad.  &  E.  793-795 ;  Evaiis  v.  Reed,  10  Ad. 
&  E.  151 ;  Luttrell  v.  Lord  Imham,  7  Bro.  P.  C.  388,  393.  The 
Attorney-General  was  not  a  party  to  that  suit,  nor  were  the  public 
interests  in  any  way  represented.  Nothing  said  or  done  by  a  per- 
son having  an  interest  and  claiming  a  private  right  can  avail  to 
show  it  unless  the  words  or  deeds  are  against  his  interest :  R.  v. 
Debenham,  2  R  &  Aid.  185  (20  R  R  401) ;  Smith  v.  Blakei/,  L. 
R  2  Q.  B.  326;  Brisco  v.  Lomax,  8  Ad.  &  E.  198;  Weeks  v. 
Sparke,  1  M.  &  S.  679,  686  (14  R  R  546);  Layboum  v.  Crisp, 
4  M.  &  W.  320. 

2.  The  judgment  in  1826  being  obtained  by  default  was  not 
evidence.  No  judgment  is  evidence  against  strangers  unless  there 
be  a  verdict:  Reedv,  Jackson,  1  East,  355  (6  R  R  283),  which 
is  explained  in  all  the  later  cases  as  a  case  of  verdict.  The  find- 
ing of  a  jury  had  a  certain  notoriety  which  took  verdicts 
followed  by  judgments  out  *  of  the  class  of  mere  hearsay  [*  137] 
evidence.     The  action  was  not  per  se  tantamount  to  an 

act  of  ownership ;  there  was  no  notoriety,  nor  change  of  posses- 
sion; the  public  were  not  concerned  and  no  one  knew  anything 
about  it     The  judgment  may  have  been  obtained  by  collusion. 

3.  The  evidence  of  cot-fishing  was  evidence  that  the  several 
fishery  if  it  ever  existed  was  destroyed,  lost,  or  abandoned :  Rogers 
V.  Allen,  1  Camp.  309,  312  (10  R  R  689);  Woodrych  on  Waters, 
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2nd  ed.  p.  290 ;  1  Selw.  N.  P.  Fishery,  12th  ed.  p.  752 ;  Mayor, 
&c.  of  Carlisle  v.  Graham,  L.  R  4  Ex.  361;  3  Cruise  Dig.  tit. 
Franchises,  S.  109,  4th  ed.  p.  270;  The  Leicester  Forest  Case, 
Cro.  Jac.  155.  Non-user  is  evidence  of  abandonment  of  an  ease- 
ment :  Crossley  v.  Lightowler,  L.  R  3  Eq.  279,  2  Ch.  478 ;  Reg. 
V.  Chorley,  12  Q.  B.  515;  Beg,  v.  East  Mark,  11  Q.  B.  877;  Gale 
on  Easements,  5th  ed.  p.  594.  The  cot-fishing  must  be  presumed 
to  have  been  of  right  if  a  legal  origin  is  possible,  and  that  origin 
must  be  presumed  if  a  possible  one.  If  the  grantee  of  a  several 
fishery  in  tidal  waters  forbears  to  exercise  his  rights  for  centuries, 
the  public  meanwhile  fishing  openly  as  of  right  and  without  leave 
asked  or  given,  it  is  against  principle  and  common  sense  to  sup- 
pose that  the  grantee  can  reassert  his  rights  and  exclude  the 
public. 

At  the  close  of  the  argument  for  the  appellants  on  the  8th  of 
May  the  House  directed  the  case  to  stand  over,  and  subsequently 
gave  notice  to  the  respondent's  counsel  that  argument  was  desired 
only  on  the  following  points :  1,  the  admissibility  and  effect  of 
the  proceedings  in  the  possessory  suits;  2,  the  construction,  and 
effect  as  evidence,  of  the  Musgrave  leases ;  3,  the  effect  as  to  the 
fishery  in  the  whole  river  of  the  evidence  of  acts  done  in  particular 
parts  of  the  river;  4,  the  learned  Judge's  manner  of  leaving  to  the 
jury  the  evidence  as  to  cot-fishing  and  the  effect  of  that  evidence. 

July  24,  25.  Benjamin,  Q.  C,  and  Samuel  Walker,  Q.  C.  (R 
T.  Bewley,  Q.  C. ,  and  John  Atkinson,  Q.  C. ,  with  them,  the  last 
three  counsel  of  the  Irish  Bar),  for  the  respondent :  — 

1.  The  decree  in  the  possessory  suits  being  a  judgment 
[*  138]  of  a  *  competent  Court  on  a  matter  of  public  interest  was 
admissible  on  the  principle  laid  down  by  Parke,  B.  in 
Earl  of  Carnarvon  v.  Villebois,  13  M.  &  W.  313,  331 ;  Layhoum 
V.  Crisp,  Pirn  v.  Curell,  6  M.  &  W.  234.  It  is  evidence  of  pos- 
session, though  not  conclusive.  Any  one  of  the  public  might 
have  set  up  no  several  fishery  in  that  suit  The  Court  will 
not  interfere  in  a  possessory  suit  unless  the  plaintiff  has  had 
three  years  actual  and  peaceable  possession  before  bill  filed: 
Hemphill  v.  McKenna,  3  D.  &  War.  183.  It  is  more  than  evi- 
dence of  reputation,  it  is  a  strong  evidence  of  ownership  and  a 
declaration  of  possession ;  a  much  more  public  assertion  of  a  right 
than  a  lease :  B,  v.  Antrohus,  2  Ad  &  E.  788 ;  Evans  v.  Bees,  12 
Ad.  &  R   55,  167;  Beg.  v.  Leigh,  10  Ad.  &  E.  398:  Briseo  v. 
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Zomax,  8  AA  &  E.  198 ;  Wenman  v.  Mackenzie,  5  E.  &  13.  447, 
25  L.  J.  Q.  B.  44;  Ashworth  v.  Browne,  10  Ir.  Ch.  421. 

4.  The  evidence  of  cot-fishing  is  only  legitimate  as  evidenco  of 
non-possession  or  non-occupation. 

[Their  arguments  on  the  other  points  suflBciently  appear  from 
the  judgments.] 

July  26,  27.     Serjt  Hemphill,  Q.  C,  replied 

The  House  took  time  for  consideration. 

Nov.  14.     Lord  Selbobne,  L.  C.  :  — 

My  Lords,  in  this  case  there  have  been  two  actions  and  »evfm 
trials;  three  trials  in  which  the  juries  did  not  agre<;,  two  in 
which  the  verdict  was  against,  and  two  (including  the  la^t)  in 
which  it  was  in  favour  of  the  respondent  Unlena  your  \AmU)\\\m 
should  have  been  persuaded  that,  at  the  last  trial,  the  jury  w^e 
misdirected  as  to  any  material  question  of  evidence  or  oth^:r  rnat« 
ter  of  law,  you  will  probably  be  of  opinion  that  this  pTolon^f^l 
litigation  ought  at  last  to  have  an  end. 

The  law  relating  to  rights  of  fishing  in  navigable  tidal  rivfiTJi 
was,  not  many  years  since,  explained  in  thi«  Honsft,  in  thft  CMm 
of  Malcolms(mY.  O'Dea,  10  H.  L  C  503  (12  R  (I  W,)). 
I  shall  content  myself  with  assuming  •the  g'!n*!ral  law  t/i  f*  J  oft  J 
be  as  it  was  there  explained;  and,  F>eforft  a^lvftrting  to  thft 
particular  questions  which  your  I/>rrl.«ihip<i  ar^;  now  r-Allml  upon  Up 
decide,  I  will  state  the  learling  factai,  which  \  r:on«ideT  tf>  \}f*.  r^ftUK- 
lished  beyond  controversy,  by  evidence  profi^srly  9nUu\lV-A, 

The  river  Blackwater  is  a  tirlal  naviprahlr;  riv^:r,  for  rtonKiJf'Taf)ly 
more  than  twenty  mile^i,  from  a  point  a  lif.tle  [ndow  \A<uu^rt*,  f/> 
the  sea  at  ToughaL  The  laxuliK  on  both  ^'u\t'M  ^txr-./^pt,  niiuxt*.  h<'.l/t 
by  ecclesiastical  corporation.^;  anoi^tnf.Iy  \ni\i>U(jrA  U*  Mi^.  V^Aa  ht 
Desmoni  Whether  thi>ir  titlf?  waM  fUiriyi-A  tfttu\  Thnnum  hit/^ 
Anthony  and  John  Fi*;^'Thom^/4,  f/*  wh'.ia  i/r;n>u  w»^r<t  umuUk  l.y 
Kings  John  and  Hf-,nry  fif,  in  IM^*  (ttul  [J.i\n,  m  not  uutUwr.tl 
It  is  enonqh  for  the  pnry.oHrTM  of  f.JiM  ftpp'-.n!,  M>»if..  K'-f^n?  f.lu^ 
reigns  of  Henry  VflL  and  O^^'^'^'-n  Kli/»il.'^f.h,  "  llm  LujiIm  of  f;/'Mi'/4 
and  Desmond, *  whioh  w^^*^  iru-lixlr/l  wi  fKn  l.tiUKt  (,f  i\ii,*m  MWM'.nf, 
grants,  were  amongf  *he  uf»rIoMf,^'4  pof.tjr.JtuM.uM /,f  rim  :^nr;if.  Imj'm'i? 
of  Fitzgerald  In  ti.e  f-.v^i^f./ in  d.  /''fir*  /.f  Kiuf^  U*'ur/  VMf 
(1529),  the  *  country  of  f^'/w/'/^  "*  ^»n  U»n  N-.fi.  '.r  m»«i.  l»«ink  '.f  i.inv 
nver)  was,  by  an  ^'Mn'.i  of  ;*r'i. f.o»u»r4  on  o''./#i4w»r»  f»f  iotu«  fli!l*«',r 
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ence  between  the  then  Earl  of  Desmond  and  his  younger  son,  John 
Fitzgerald,  declared  to  belong  to  the  latter,  and  his  son  Gerald, 
and  their  heirs;  and  it  does  not  appear  that  after  that  time  the 
territory  so  separated  from  the  earldom  ever  reverted  to  it  The 
lands  on  the  left  bank  of  that  part  of  the  river  with  which  your 
Lordships  are  concerned  in  this  appeal  were,  in  1613,  in  the  pos- 
session of  Sir  John  Fitzgerald,  of  Dromana  (a  descendant  of  the 
John  of  1529),  who,  for  his  greater  security,  obtained  a  new  grant 
of  them  from  the  Crown ;  and  having  afterwards  passed  to  John 
Oge  Fitzgerald  and  Gerald  (or  Garrett)  Fitzgerald,  who  died 
respectively  in  1627  and  1643,  they  became  vested  in  an  heiress, 
Katherine  Fitzgerald,  who,  before  1683,  married  Edward  Villiers. 
From  that  time  they  belonged,  successively,  to  the  families  of 
Villiers  and  Villiers  Stuart,  ennobled  under  the  respective  titles 
of  Grandison  and  Stuart  de  Decies.  These  lands  it  is  convenient 
to  speak  of  as  **  the  Dromana  estate.  * 

In  the  charter  from  King  James  I.  to  Sir  John  Fitzgerald  of 

1613,  **  weirs  "  and  "  fisheries  *  are  mentioned,  in  general 
[*  140]  terms,  as  *  appertaining  to  the  manor  and  castle  of  **  Dro- 

many,*  and  other  manors,  &c.,  therein  comprised.  The 
inquisition  taken  in  1627,  after  the  death  of  John  Oge  Fitzgerald, 
mentions  more  specifically  among  the  hereditaments  connected 
with  the  manor,  &c. ,  of  Dromany,  of  which  he  died  seised,  *  three 
weirs  (kidelli)  in  the  water  or  river  of  Blackwater;*  and  among 
those  connected  with  the  respective  lands,  &c  of  Dromore,  Tin- 
niscartie,  and  "  the  two  Ardsallaghs,"  "  two  weirs  upon  the  water 
or  river  of  Blackwater,"  "  one  weir,*  and  "  one  weir  in  the  water 
of  Blackwater  *  respectively.  Dromore,  Tinniscartie  (now  Tin- 
nascart),  and  Ardsallagh,  all  lie  upon  the  left  or  east  bank  below 
Dromana;  and  Dromore  and  Tinnascart  are  immediately  ea;  adverso 
of  the  lands  of  Ballyphillip,  on  the  western  bank,  near  which  the 
alleged  trespasses  on  the  several  fishery  claimed  by  the  Duke  of 
Devonshire,  which  are  the  subject  of  this  action,  were  committed. 
The  same  weira  in  the  same  places  (except  that  at  Ardsallagh) 
were  in  like  manner  described  (being  there  called  *  gurgites  *),  in 
the  later  inquisition,  taken  in  1643,  on  the  death  of  Grerald  (or 
Garrett)  Fitzgerald ;  and,  in  the  same  inquisition,  another  *  weir 
upon  the  river  aforesaid  *  is  also  mentioned  as  **  pertaining  to  the 
land  of  Coolbagh,  *  a  township  lying  immediately  below  Tinnas- 
cart    The  Dromana  title  to  a  several  fishery  in  one -half  of  all 
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this  part  of  the  river,  ad  medium  filum  aqiuB,  is  now  admitted  by 
the  Duke  of  Devonshire,  though  not  by  the  appellants ;  the  Duke 
claiming  only  a  corresponding  several  fishery  in  the  other  or  west- 
em  moiety  of  the  same  part  of  the  stream. 

The  Desmond  title  to  the  estates  on  the  western  side  of  the  river 
became  vested  in  the  Crown  by  the  attainder  of  Gerald,  the  last 
Earl  of  Desmond,  and  of  some  of  his  retainers  in  1584  Those 
estates,  and  also  other  lands,  &c. ,  which  had  belonged  to  the  dis- 
solved abbey  of  Molanassa,  situate  at  the  head  of  the  Broad  of 
Youghal,  were  granted  by  Queen  Elizabeth  to  Sir  Walter  Raleigh, 
in  1587 ;  and  in  1590  Ealeigh  also  acquired,  by  purchase  from  the 
Bishop  of  Lismore  (with  the  consent  of  his  chapter),  the  castle, 
manor,  and  lordship  of  Lismore,  together  with  a  several  fishery  in 
the  upper  tidal  waters  of  the  Blackwater,  extending  for  many  miles 
down  the  river  from  Lismore  to  a  place  (of  which  the 
site  is  not  now  exactly  known)  called  *  Comaun-Kildro-  [*  141] 
neigh.  That  this  was  a  several  fishery  is,  on  all  sides, 
agreed;  and  although  its  lower  limit  is  in  dispute,  it  is  certain 
that  Comaun-Kildroneigh  was  several  miles  higher  up  than  that 
part  of  the  river  in  which  the  alleged  trespasses  were  committed. 
My  own  opinion  is,  that  it  has  been  placed  too  high  by  the  appel- 
lants, and  (probably)  too  low  by  the  respondent,  and  that  it  prob- 
ably lay  to  the  north  of  the  rock,  now  called  the  *  Jackdaw  Eock, " 
which  is  the  northern  limit  of  the  fishery,  ad  medium  filum  aqum, 
claimed  as  belonging  to  the  Dromana  estate.  But  the  determina- 
tion of  that  point  is  not  necessary  for  the  purposes  of  this  case. 

Sir  Walter  Raleigh  was  attainted  in  1603,  and  by  successive 
letters  patent  of  King  James  L  in  1604,  1609,  and  1613,  and  of 
Charles  I.  in  1630,  the  estates  which  (in  the  manner  already  men- 
tioned) Raleigh  had  acquired,  in  the  counties  of  Cork  and  Water- 
ford,  were  granted  to  Sir  Richard  Boyle,  to  whom  he  had  himself, 
on  the  eve  of  his  attainder,  executed  a  conveyance  of  all  or  the 
greater  part  of  them.  The  title  of  the  Duke  of  Devonshire  is 
derived,  through  the  Earls  of  Cork  and  Burlington,  from  this  Sir 
Richard  Boyle,  himself  afterwards  created  Earl  of  Cork. 

It  is  necessary  now  to  refer  to  some  of  the  parcels  in  the  docu- 
ments of  title,  which  show  what  was  possessed  and  what  was  for- 
feited by  the  last  Earl  of  Desmond  and  his  followers,  who  shared 
his  fate,  and  what  was  granted  successively  to  Sir  Walter  Raleigh 
and  Sir  Richard  Boyle.    Among  these  parcels  in  all  the  documents 
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are  the  manor,  castle,  and  lands  of  Shroncally  (now  Strancally  or 
Shancally),  with  the  appurtenances,  of  which  the  Earl  of  Des- 
mond himself  was  seised  at  the  time  of  his  attainder;  and  the 
castle  and  lands,  &c. ,  of  Ballynetra  (now  Ballyntray),  which  were 
at  the  same  time  forfeited  by  one  of  his  followers  named  Maurice 
Gibbons.  The  manor  and  lands  constituting  the  former  of  these 
denominations  extended  for  several  miles  down  the  course  of  the 
river,  from  the  place  where  it  receives  the  waters  of  its  tributary, 
the  Bride ;  they  lay  immediately  ex  adverse  of  Dromore,  Tinnas- 
cart,  and  Coolbagh,  on  the  Dromana  side;  and  they  included 
Ballyphilip  East,  where  the  trespasses,  for  which  this  action 
was  brought,  are  said  to  have  been  committed.     The  castle  and 

lands,  &c.,  of  Ballyntray  adjoined  them,  lower  down  the 
[*  142]  *  stream ;  and  these  lands  appear  to  have  extended  to  the 

neighbourhood  of  the  possessions  of  the  dissolved  Abbey 
of  Molanassa.  As  belonging  to  the  manor,  &a ,  of  Shroncally  the 
inquisition  called  the  ''Desmond  Survey,"  made  after  the  earl's 
attainder  in  1584,  specified  the  fishery  of  the  river  Omoore  (that 
is  Blackwater)  and  separately  valued  it  at  66«.  8d.  per  annum, 
adding :  "  quae  quidem  piscatio  est  bona  pro  piscibus,  prsesertim 
salmonibus,  capiendis,  et  currit  juxta  praedictum  manor ium  et 
terras  circiter  tria  milliaria  in  longitudine.  And  in  the  inquisi- 
tion taken  in  1586  at  Dungarvan,  the  same  fishery  is  described  a3 
"  quaidam  piscaria  sive  le  weare,  in  rivolo  de  Owemore  prope  dic- 
tum Castrum. '  As  belonging  to  the  castle,  &c.,  of  Ballyntray,  the 
Desmond  Survey  also  specified  the  fishing  "  pro  salmonibus  et 
aliis  piscibus  in  rivolo  de  Youghal ;  *  valuing  it  separately  at  10s. 
per  annum.  The  grants,  made  after  the  forfeiture  of  Ealeigh, 
included,  not  only  the  property  which  had  come  to  the  Crown  by 
the  Desmond  forfeitures  of  1584,  but  also  the  lands,  &a,  of  the 
Abbey  of  Molanassa,  and  those  purchased  by  Raleigh  from  the 
Bishop  of  Lismore.  By  the  inquisition  taken  at  Tallagh,  on 
Raleigh's  attainder,  it  was  found  that  he  was  seised  in  fee  (inter 
alia)  of  the  manor,  &c.,  of  Lismore,  and  of  the  whole  soil  and 
bottom  of  the  river  Blackwater  from  both  parts  and  sides  of  the 
river,  and  of  the  free  fishery  and  watercourse  there,  extending 
from  a  place  called  Glanmore  "  as  far  as  the  two  points  of  the 
mountain  called  Comaun-Kyldroneigh, "  and  of  the  manor,  &c., 
of  "  Shroncally,  together  with  one  weir  for  catching  salmon  upon 
the  river  of  Awemore,   to  the  manor  and  castle  of  Shroncally 
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belonging ;  "  and  of  the  manor,  &c. ,  of  Ballynetra,  **  with  two 
weirs  upon  the  river  of  Awemore  aforesaid,  and  the  moiety  of  the 
weir  of  Clarou;"  and  of  the  lands  which  had  belonged  to  the 
Abbey  of  Molanassa,  *  with  three  weirs  for  catching  salmon.  *  In 
King  James  I.  's  grant  to  Boyle  of  1609  (which,  as  well  as  that  of 
1613,  was  made  under  a  •commission  of  defective  titles")  the 
Strancally  and  Ballyntray  fisheries  were  thus  specified,  "  cum 
quatuor  gurgitibus,  et  liberft  et  regali  piscatione  totius  rivi  de 
Awmore,  in  dictis  comitatibus  Cork  et  Waterf ord ;  *  and  (in  the 
habendum),  "  praedictum  rivulum  de  Awmore,  alias  '  the  Broade 
Water,'  et  liberam  piscationem  ejusdem;  *  also  the  Mola- 
nassa *  fisheries,  **  et  tres  gurgites  ad  capiendos  salmones,  [*  143] 
et  liberam  et  regalem  piscationem  eorundem. "  The  sub- 
sequent grant  of  1613  (by  which  an  annual  fee  farm  rent  of  £109 
12s.  3d.,  always  since  paid,  was  reserved  to  the  Crown),  specified 
(besides  four  weirs  upon  the  river  *'  in  or  near  Ballinetra  ")  "  the 
whole  land  and  soil  of  all  the  said  river,  and  the  royal  fishing  and 
all  other  fishings  of  the  whole  river  Awmore,  from  the  sea,  so  far 
as  the  said  river  doth  ebb  and  flow  in  the  counties  of  Cork  and 
Waterford. "  The  parcels  in  the  charter  of  Charles  L  were  simi- 
lar and  do  not  require  more  special  mention. 

These  written  titles  (if  the  possession  and  enjoyment  has  been 
consistent  with  them)  afford  irresistible  ground  for  a  presumption 
that  the  fishery,  either  in  all  the  tidal  waters  of  the  river  Black- 
water,  or  at  all  events  in  that  part  of  them  which  is  now  immedi- 
ately in  question,  was  **  put  in  defence  "  before  Magna  Charta ;  and 
having  become  vested  in  the  Crown  by  forfeiture  of  the  private 
rights  from  time  to  time  acquired  in  it,  was  well  and  effectually 
granted  to  the  predecessor  in  title  of  the  Duke  of  Devonshire. 
The  letters  patent  of  King  James  I.  and  King  Charles  I.  could 
not,  of  course,  pass  more  than  the  Crown  had  then  to  give ;  they 
could  not  take  away  from  the  Dromana  family  (who  had  incurred 
no  forfeiture)  anything  which  rightfully  belonged  to  them.  But  I 
cannot  accede  to  the  argument,  that  because  the  words  of  some  of 
these  grants  would  have  been  suflScient  to  pass  the  fishery  in  the 
whole  river,  if  it  had  been  then  vested  in  the  Crown,  therefore 
they  were  ineffectual  to  pass  the  fishery  in  a  moiety  of  those  parts 
of  the  river  in  which  the  Crown  had  that,  and  no  more,  to  give. 

Under  the  circumstances  which  I  have  stated,  the  real  contro- 
versy in  this  case  is  as  to  the  suflBciency  of  the  evidence  of  pos- 
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session  and  enjoyment,  without  which,  even  the  clearest  apparent 
title  to  a  several  fishery,  on  paper  only,  would  not  exclude  the 
public  right  It  is  not  disputed  that  the  weirs  ("  kidelli, "  or 
**  gurgites  ")  mentioned  in  the  documents  of  title  ,to  which  I  have 
referred,  did,  from  a  remote  antiquity,  exist ;  nor  that  they  were 
used  for  fishing  purposes  more  or  less  exclusive  of  the  public ;  nor 
that,  in  more  modem  times,  their  number  was  increased.     This, 

in  my  opinion,  is  important  evidence  of  an  actual  and 
[*  144]  continual  *  possession  and  enjoyment,  in  or  near  those 

places,  at  all  events,  of  some  several  fishery  or  fisheries. 
Weirs  ("  kidelli  "  or  "  gurgites  " )  were  the  means  usual,  in  ancient 
times,  for  appropriating  and  enjoying  several  fisheries  in  tidal 
waters.  These  words  meant  more  than  the  mere  structures,  pro- 
jecting into  the  stream,  from  which  the  fishermen  launched  their 
boats  and  cast  their  nets,  or  conducted  other  fishing  operations 
{Malcolmson  v.  O'Dea,  10  H.  L.  G  619,  620,  and  see  the  Year 
Book  of  14  Henry  VIII.  there  quoted).  The  Lismore  weir  or 
weirs  constituted  the  base  of  fishing  operations  for  the  Bishop^s 
fishery ;  and  the  Strancally  fishery,  described  in  the  inquisition  of 
1586  as  "  quaedam  piscaria,  sive  le  weare,"  extended,  according  to 
the  Desmond  survey  of  1584,  three  miles  in  length  ex  adverso  of 
the  manor  of  Strancally. 

We  start,  therefore,  with  this  ancient  customary  mode  of  fish- 
ing, which,  it  is  clear,  has  never  ceased  to  be  in  use  in  the  river 
Blackwater;  and,  for  this  purpose,  I  do  not  consider  it  to  be 
material  that  rights  of  fishing  from  particular  weirs,  within  par- 
ticular local  limits,  may  have  become,  from  time  to  time,  sepa- 
rated from  the  general  right  to  the  fishery  of  which  these  weirs 
may  have  originally  formed  part,  and  annexed,  by  actual  or  pre- 
sumable grant,  to  the  property  in  adjacent  lands.  The  weir  at 
Camphire,  now  belonging  to  the  Usher  family,  between  the  lower 
terminus  of  the-  Bishop's  fishery  and  the  junction  of  the  Bride 
with  the  Blackwater,  is  an  instance  of  this  kind.  Among  the 
documents  already  mentioned,  some  (namely,  the  inquisitions, 
including  the  Desmond  survey,  after  the  attainders  of  the  Earl  of 
Desmond  and  his  followers,  and  of  Sir  Walter  Ealeigh)  are  them- 
selves evidence  of  possession,  and  that  of  a  strong,  though  not  con- 
clusive, kind.  By  those  inquisitions  the  persons  attainted  were 
found  to  be  seised,  as  of  fee,  inter  alia,  of  the  weirs  and  fisheries 
therein  specified.     Seisin  is  possession;  and  inquisitions  of  this 
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kind  are  admissible  against  strangers,  as  containing  the  result  of 
inquiries  solemnly  made  under  competent  authority  concerning 
matters  in  which  the  public  are  concerned:  Tooker  v.  Duke  of 
Beaufort,  1  Burr.  146;  Irish  Society  v.  Bishop  of  Berry,  12  CL  & 
F.  641,  662,  2  Phillips's  Evidence,  p.  ii.,  c.  1,  s.  8.  The 
inquisitions,  after  the  death  of  John  Oge  *  Fitzgerald  and  [*  145] 
Gerald  (or  Garratt)  Fitzgerald,  are  in  like  manner  evi- 
dence of  the  possession  by  those  persons  of  the  weirs  on  the  Dro- 
mana  side  of  the  stream.  The  later  evidence  of  possession  and 
enjoyment  under  the  Crown  grants,  directly  applicable  to  the  locus 
in  quo,  consists,  first,  of  a  lease  to  one  Strongman,  under  which 
rent  is  proved  to  have  been  paid,  from  Sir  Richard  Boyle  (then 
Earl  of  Cork),  dated  the  29th  of  November,  1627,  of  one  moiety 
of  the  lands  of  Ballyphilip  (the  other  moiety  being  at  that  time 
also  in  lease  to  a  Captain  Jolliflf) ;  out  of  which  there  was  reserved 
to  the  Earl,  his  heirs  and  assigns,  **  the  river  called  Owmore,  and 
the  ground  and  soil  wherever  the  said  river  runneth,  and  the  fish- 
ing thereof;"  and  another  lease,  dated  the  31st  of  March,  1628, 
to  Thomas  Swayn,  of  lands  also  at  Ballyphilip  (which  had  been 
included  in  the  lease  to  JoUiff),  in  which  **  all  fishings  on  the 
river  Blackwater  "  were,  inter  alia,  reserved  to  the  Earl.  These 
reservations,  unless  regarded  in  connection  with  the  use  of  the 
weirs,  would  not  be  positive  evidence  of  possession  or  enjoyment 
of  a  several  fishery ;  but  the  leases,  being  certainly  admissible  as 
to  the  lands  demised,  cannot  be  rejected  as  to  the  accompanying 
reservations,  whatever  may  be  their  weight 

I  now  come  to  the  possessory  suits  of  1683-87,  as  to  the  admis- 
sibility and  effect  of  the  proceedings  in  which  your  Lordships 
thought  it  proper  to  hear  the  arguments  of  the  Duke's  counsel. 
Mr.  Villiers  and  his  wife,  the  heiress  of  Dromana,  filed  a  bill  in 
the  Irish  Court  of  Chancery  against  one  Costelloe  (agent  to  the 
then  Earl  of  Cork)  and  others,  the  Earl's  tenants  and  servants, 
alleging  that  the  plaintiffs  and  their  ancestors  had  been  long  in 
undisputed  possession  of  a  fishery,  "  with  boats  and  all  manner  of 
nets  not  forbidden  by  statute,  and  other  instruments,  from  a  rock 
called  Carrick-na-Tumpane  "  (the  Jackdaw  Rock)  "  to  the  Broad  of 
Youghal,  on  the  east  side  of  the  river,  into  the  middle  channel  of 
the  river  *  and  also  on  the  west  side  from  Temple  Michael  (near 
the  site  of  the  Abbey  of  Molinassa)  to  the  Broad  of  Youghal ;  and, 
after  alleging  that  they  had  been  disturbed  by  the  Earl's  tenants, 
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&c. ,  they  prayed  to  be  quieted  in  the  possession  of  "  three  salmon 
weirs  in  the  said  river  of  Blackwater  at  Dromanamore,  and  two 

weirs  of  Dromanabegg,  together  with  petty  fishing  for  sal- 
[*  146]  mon  on  the  said  river  *  to  the  middle  of  the  channel,  •  so 

far  as  their  lands  adjoined  the  river.  The  Earl  of  Cork 
also  filed  a  bill  against  Mr.  and  Mrs.  Villiers,  and  some  of  their 
servants  and  tenants ;  alleging  that  he  had  been,  for  thirty  years, 
possessed  of  "  the  whole  piscary  and  fishery  of  the  river  Awmore, 
otherwise  called  Blackwater,"  and  praying  to  be  quieted  in  that 
possession  against  the  defendants.  Proofs  were  entered  into  on 
both  sides ;  and  a  decree  was,  in  the  first  instance,  made  for  the 
Earl,  mainly  on  the  ground  that  he  had  not  been  made  a  defendant 
to  Mr.  and  Mrs.  Villiers'  suit ;  but  that  decree  was  altered  on  a 
rehearing,  after  the  bill  in  the  latter  suit  had  been  amended  so  as 
to  make  him  a  defendant ;  and  by  the  final  decree  of  the  Court, 
made  in  both  suits  on  the  6th  of  May,  1687,  an  injunction  as 
awarded  to  quiet  Mr.  and  Mrs.  Villiers  and  their  under  tenants 
"  in  such  possession  of  the  said  weares  and  petty  fishings  "  so  far 
as  their  lands  were  adjacent  to  the  river,  "  as  they  had  at  the  time 
of  filing  their  bill,  and  for  three  years  before  the  same ;  *  to  con- 
tinue until  evicted  by  due  course  of  law ;  and  a  like  injunction 
was  awarded  to  quiet  the  Earl  and  his  under  tenants  '^  in  such 
possession  of  their  fishing  as  they  had  at  the  time  of  exhibiting 
the  said  Earl's  bill,  and  three  years  before  the  same;*  also  to 
continue  until  evicted  by  due  course  of  law;  both  parties  being 
left  at  liberty  to  take  proceedings  at  law  against  each  other  for 
ascertaining  their  titles,  as  they  should  be  advised. 

**  Possessory  suits  "  of  this  kind  have  been  not  unfrequent  in 
Ireland  {HemphUl  v.  McKenna,  3  D.  &  War.  183),  and  in  England 
they  were  formerly  not  unknown  (2  Ves.  Sen.  415).  Lord  Habd- 
wiCKE  considered  them  to  be  founded  on  an  equity,  derived  from 
the  statutes  of  forcible  entries.  They  were  maintainable,  not  on 
proof  of  title  (as  to  which  neither  party  was  concluded  by  the 
decree),  but  on  proof  of  at  least  three  years'  possession  next  before 
the  filing  of  the  bill.  As  to  this,  the  decree  was  a  final  adjudi- 
cation between  the  parties;  and,  in  that  respect,  it  was  unlike 
those  orders  of  the  Duchy  Court  of  Lancaster,  which  the  Court  of 
Exchequer,  in  Pirn  v.  Curell,  6  M.  c&  W.  234,  236,  rejected  as 
inadmissible,  because  they  were  merely  interlocutory,  and  decided 
nothing  between  the  parties  to  the  suit. 
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I  think  it  is  clear,  from  the  judgment  of  the  Court  in 
Pirn  V.  *  Curdl  6  M.  &  W.  234,  266,  that  if  a  final  [*  147] 
decree  (similar  to  that  of  the  6th  of  May,  1687,  between 
Lord  Cork  and  Mr.  and  Mrs.  Villiers),  had  been  made  between 
the  parties  to  the  suit  in  the  Duchy  Court  (which  was  between 
rival  claimants  of  a  ferry  across  the  river  Mersey,  the  general 
public  being  no  more  represented  than  they  were  in  the  possessory 
suits  between  Lord  Cork  and  Mr.  and  Mrs.  Villiers),  the  evidence 
would  have  been  held  admissible.  Lord  Abinger'b  words,  in  that 
case,  were,  "  In  the  cases  where  reputation  is  evidence,  that  is, 
cases  involving  a  general  right,  in  which  all  the  Queen's  subjects 
are  concerned  "  (in  which  respect  there  is  no  difference  between  a 
several  fishery  and  a  ferry),  "  a  verdict  or  a  judgment  upon  the 
matter  directly  in  issue  between  the  parties  (although  between 
other  parties)  is  also  evidence ;  not,  however,  that  it  is  evidence 
of  any  specific  fact  existing  at  the  time,  but  that  it  is  evidence,  of 
the  most  solemn  kind,  of  an  adjudication  of  a  competent  tribunal 
upon  the  state  of  facts,  and  the  question  of  usage  at  that  time.  * 
Mr.  Taylor  (Evidence,  7th  ed.  vol.  i.,  p.  531,  s.  559),  rightly 
observes,  that  such  evidence,  though  admissible  in  cases  in  which 
evidence  of  reputation  is  received,  is  not  itself,  in  any  proper 
sense,  evidence  of  reputation.  It  really  stands  upon  a  higher  and 
a  larger  principle;  especially  in  cases,  like  the  present,  of  pre- 
scription. An  adverse  litigation  before  a  competent  Court,  sup- 
ported by  proofs  on  both  sides,  and  ending  in  a  final  decree,  comes 
within  the  category  of  res  gestce,  and  of  "  declarations  accompany- 
ing acts,  *  at  least  as  much  as  leases  between  private  parties  under 
which  rent  has  been  paid,  or  any  other  ancient  deeds  or  instru- 
ments relating  to  the  exercise  of  a  prescriptive  right:  (3  Starkie's 
Evidence  "  Prescription,  *  p.  907).  And  when  a  general  public 
right  is  (whether  aflBrmatively  or  negatively)  involved,  it  is  diffi- 
cult to  see  why  the  reasons  for  which  inquisitions  are  receivable 
should  not  be  applicable  to  such  an  adjudication.  Inasmuch, 
therefore,  as  the  proceedings  and  the  decree  in  these  possessory 
suits  were  offered  and  received  in  evidence  only  to  prove  the  state 
of  possession  and  user  from  1680  to  1687,  as  to  which  the  decree 
was  a  solemn  and  final  adjudication  between  the  parties  (any 
one  of  whom,  if  he  had  no  several  title,  and  if  there  was  a  gen- 
eral public  right,  might  have  set  up  against  the  others 
*  that  public  right) ;  as  those  suits  were  clearly  not  col-  [*  148] 
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lusive,  but  were  adversely  litigated,  on  proofs  of  possession 
given  on  both  sides;  and  as  no  decree  could  have  been  pro- 
nounced in  them,  except  on  proofs  satisfactory  to  the  Court  of  a 
possession  by  the  plaintiffs  in  both,  for  at  least  three  years  before 
suit,  inconsistent  with  any  actual  exercise,  at  that  time,  of  a  pub- 
lic right  of  fishing,  I  am  of  opinion  that  those  proceedings,  ending 
in  that  decree,  were  admissible  in  the  present  action,  on  the  same 
principles  on  which  judgments,  inter  alios,  were  admitted  in  Beed 
V.  Jackson,  1  East,  355  (6  E.  K.  283),  and  Hemphill  v.  McKenna, 
8  Ir.  L.  R  51,  52,  and  on  which  the  records  in  the  several  actions 
of  the  Duke  of  Devonshire  v.  Morrissey,  the  Duke  of  Devonshire  v. 
HodTiett,  1  Hudson  &  Brooke,  322,  and  the  Duke  of  Devonshire  v. 
Smyth,  2  Hudson  &  Brooke,  512,  were  (in  my  opinion  rightly) 
also  admitted  in  this  case.  The  effect  of  this  evidence  (not  being 
met  by  any  counter  evidence  applicable  to  the  same  period  of 
time)  is  extremely  strong,  to  establish  a  state  of  possession  and 
enjoyment  of  the  fisheries  in  question,  in  the  latter  part  of  the 
seventeenth  century,  consistent  with  the  written  titles,  and  exclu- 
sive of  the  public. 

With  regard  to  the  eighteenth  century,  the  appellants*  counsel 
contended  that  there  was  no  evidence,  or  explanation  of  the  want 
of  evidence,  of  any  possession  or  enjoyment  by  the  Duke's  prede- 
cessors in  title  of  any  several  fishery,  other  than  the  Bishop's  fish- 
ery. This  argument  assumes  that  no  such  evidence  is  afforded  by 
either  of  two  leases,  dated  respectively  the  11th  of  September, 
1738,  and  the  20th  of  September,  1752,  under  which  rents  were 
proved  to  have  been  paid ;  both  being  from  Eichard,  then  Earl  of 
Cork  and  Burlington,  to  Christopher  Musgrave;  and  the  latter 
(which  was  granted  in  consideration  of  a  surrender  of  the  former) 
being  for  three  lives,  two  of  them  aged  at  that  time  respectively 
seven  and  six  years.  These  leases  together  extend  over  the  greater 
part  of  the  eighteenth  century  and  (probably)  some  part  of  the 
nineteenth.  They  are,  in  my  opinion,  admissible  in  evidence 
(whatever  may  be  their  effect),  upon  the  principles  stated  by  Mr. 
Justice  WiLLBS  in  Malcolmson  v.  O'Dea,  10  H.  L.  C.  614-616. 
As  to  their  construction,  it  was  insisted  that  the  jury 
[*  149]  was  misdirected  by  Mr.  *  Justice  Lawson,  who  considered 
them  to  be  demises  of  the  whole  fishery  of  the  river,  to 
which  the  lessor  was  or  claimed  to  be  entitled,  i  e. ,  both  of  the 
Bishop's  fishery  and  of  the  fishery  or  fisheries  lower  down  the 
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stream.  In  the  Court  of  Appeal  the  Lord  Chancellor  agreed 
with  the  Lord  Chief  Justice  in  holding  that  they  did  not  actu- 
ally demise  more  than  the  Bishop's  fishery ;  the  Master  o?  the 
Rolls  inclining  to  the  opposite  view.  The  majority  of  the  Court, 
however,  held  that  difference  to  be  practically  unimportant,  for  a 
reason  which  will  be  presently  mentioned.  This  was  one  of  the 
questions  on  which  youi  Lordships  thought  it  right  to  hear  the 
respondent's  counsel.  I  myself  agree  with  the  construction  placed 
upon  those  leases  by  Mr.  Justice  Lawson.  It  is  well  settled  that 
the  words  of  a  deed,  executed  for  valuable  consideration,  ought  to 
be  construed,  as  far  as  they  properly  may,  in  favour  of  the  grantee. 
The  context  of  those  two  leases  is  conclusive  against  limiting  "  the 
salmon  weirs  and  fishery  in  the  river  Blackwater,"  demised  by 
them,  to  weirs  or  a  fishery  belonging  or  appertaining  to  "  the  lands 
of  Ballyeen  '  (above  Lismore)  which  had  been  just  before  men- 
tioned. It  is  admitted  that  they  extend,  at  all  events,  to  the 
whole  Bishop's  fishery,  which  did  not  (in  any  sense)  belong  or 
appertain  to  those  lands  of  Ballyeen.  In  their  natural  sense,  they 
are  proper  to  describe  all  the  weirs  and  fishery  on  the  river  Black- 
water  then  belonging  to  the  lessor ;  and  it  is  not  now  denied  that 
the  memorandum  appended  to  the  earlier,  and  the  covenant  con- 
tained in  the  later  lease  (to  the  effect  that  the  Earl  would,  at  his 
own  sole  expense,  prosecute  any  person  who,  during  the  term, 
might  erect  or  use  any  new  weirs  or  nets  *'  on  the  river  Black- 
water")  are  to  be  understood  of  the  entire  course  of  the  river,  and 
not  only  of  its  course  within  the  limits  of  the  Bishop's  fishery.  I 
see  nothing  in  the  context  of  either  instrument  to  restrict  the  sense 
of  the  words,  **  the  salmon  weirs  and  fishery  in  the  river  Black- 
water,  *  unless  it  be  the  reservations  of  "  the  fourth  fish  as  of  right 
belonging  to  the  Bishop  of  Lismore,  and  also  the  tenth  fish  or  tithe 
belonging  to  the  cathedral  church  of  Lismore ; "  which  reserva- 
tions are  applicable  beyond  doubt  to  the  Bishop's  fishery  only. 
But  these  reservations  (being  strictly  limited  to  that  which  already 
"  belonged  as  of  right "  to  the  Bishop  and  the  cathedral 
church,  and  *  which  the  Earl,  therefore,  could  not  demise)  [*  150] 
would  be  equally  proper,  whether  the  fishery  demised 
were  of  the  whole  river,  or  of  the  Bishop's  fishery  only.  I  can- 
not, therefore,  think  that  they  are  sufiBcient  to  restrict  the  natural 
construction  of  the  preceding  words.  It  follows  that  Mr.  Justice 
Lawson  did  not,  in  my  opinion,  misdirect  the  jury  on  this  point. 
VOL.  XXIII.  —  49  . 
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But  if  that  had  been  otherwise,  I  should  still  agree  with  those 
who  have  thought  the  poiut  immaterial.  In  the  other  view, 
though  the  Bishop's  iSshery  only  was  demised,  the  lease  contained 
a  contract  for  valuable  consideration,  that  during  its  continuance 
the  Earl  would  prevent  (by  prosecution  if  necessary)  any  increase 
of  fishing,  either  by  weirs  or  by  nets,  in  the  lower  waters  of  the 
river  which  might  intercept  the  fish  before  they  could  get  up  to 
the  Bishop's  fishery.  This  would  not  have  been  possible,  as  to 
nets,  unless  the  Earl  had  been  entitled  to  a  several  fishery  in  those 
lower  waters.  Between  a  demise  and  a  contract  such  as  this  there 
appears  to  me  to  be  no  very  substantial  difference  for  the  purposes 
of  this  case.  In  either  view  these  Musgrave  leases  are  important 
acts  of  ownership  covering  a  long  period  of  time,  and  consistent 
only  with  the  possession  of  a  several  fishery  in  the  lower  as  well 
as  the  upper  waters  of  the  river. 

The  evidence  of  possession  on  which  the  duke  relies  as  appli- 
cable to  the  present  century,  consists  chiefly  of  two  judgments 
obtained  by  him  in  two  actions  of  trespass  in  the  years  1826  and 
1827  respectively.  The  first  of  those  actions  was  against  two  per- 
sons named  Morrissey,  who  had  put  up  a  new  weir  in  the  river  at 
Strancally,  and  therefore  in  the  same  part  of  the  river  to  which 
the  present  action  relates.  The  erection  of  that  weir  was  an 
encroachment  on  the  fundus  of  the  river,  and  might  have  been 
actionable  though  there  had  been  no  several  fishery.  But  one  of 
the  counts  in  the  declaration  was  for  entering  a  several  fishery  of 
the  Duke  in  the  river  Blackwater,  and  fishing  therein,  and  catch- 
ing and  carrying  away  fish  of  the  Duke,  then  and  there  found. 
The  defendants  appeared  to  the  action,  but  did  not  plead;  and 
judgment  passed  against  them  by  default,  on  all  the  counts,  for 
£30  damages  and  £24  5s.  9d.  costs.  There  can  be  no  doubt  that 
this  was  evidence  of  the  possession  by  the  Duke  of  a  several  fish- 
ery in  the  locus  in  qtco,  admissible  (whatever  its  weight)  in  the 

present  action. 
[*  151]  *  The  other  action,  of  1827,  was  brought  against  a  per- 
son named  Hodnett,  who  defended  it,  and  against  whom 
judgment  was  recovered  for  nominal  damages  and  £226  18s.  4d, 
costs.  The  counts  in  that  action  were  similar  to  those  in  the 
action  against  the  Morrisseys,  and  the  only  material  difference 
was  that  the  trespasses  in  Hodnett's  case  were  committed  lower 
down  the  river,  between  the  site  of  the  ancient  Abbey  of  Mola- 
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nassa  and  the  head  of  the  Broad  of  Youghal.  This,  therefore,  will 
be  a  convenient  place  for  considering  the  third  question,  on  which 
your  Lordships  heard  the  respondent's  counsel,  viz.,  the  effect,  as 
to  the  fishery  in  the  whole  river,  of  evidence  of  acts  done  in  par- 
ticular parts  of  the  river ;  and  in  connection  with  this  I  propose  to 
advert  to  some  other  points  which  were  insisted  on  during  the 
course  of  the  argument  for  the  appellants.  If  the  fishery  of  the 
whole  river  (so  far  as  it  belonged  to  the  Duke  or  his  predecessors 
in  title)  was  what  has  been  sometimes  called  a  unum  quid,  there 
can  be  no  doubt  that  evidence  of  acts  of  ownership  and  enjoyment 
in  any  part  of  it  would  be  applicable  to  the  whole.  There  was, 
as  has  been  seen,  important  evidence,  specifically  applicable  to  the 
fishery  in  that  particular  part  of  the  river  which  is  immediately  in 
question  in  the  present  action.  But  if  the  title  to  the  fishery  in 
that  part  of  the  river  were  separate,  acts  of  ownership  elsewhere 
would  not  be  evidence  of  possession  under  that  title.  The  Des- 
mond survey,  and  the  inquisition  after  Raleigh's  attainder,  do 
undoubtedly  represent  the  fishery  in  that  part  of  the  western 
moiety  of  the  stream  with  which  your  Lordships  are  immediately 
concerned,  as  belonging  or  appurtenant  to  the  castle  and  manor  of 
Strancally;  and  the  Ballyntray  fisheries  are  also,  in  the  same 
documents,  represented  as  manorial.  On  the  other  hand,  the  let- 
ters patent  of  1609,  1613,  and  1630  (though  speaking  of  some 
weirs  in  connection  with  particular  manors  or  lands)  appear  to 
treat  the  whole  fishery  of  the  river  as  unum  quid.  If  I  thought  it 
necessary  to  determine  whether  the  grantees,  under  these  letters 
patent,  could  properly  be  regarded  as  thenceforth  holding  all  the 
fisheries  which  had  been  forfeited  by  the  Earl  of  Desmond  and  by 
Ealeigh  under  one  consolidated  title,  so  as  to  make  them  unum 
quid,  this  case  might  perhaps  have  presented  to  me  greater 
diflBculty  than  it  actually  does.  But  it  does  not  *  appear  [*  152] 
that  this  was  the  view  on  which  Mr.  Justice  Lawson  pro- 
ceeded when  he  received  evidence  of  acts  done  on  different  parts  of 
the  river,  or  when  he  directed  the  jury  as  to  its  effect.  What  he 
did  was,  to  tell  them  that  where  there  was  evidence  of  the  exclu- 
sion of  the  public  right  of  fishing  in  the  upper  waters,  the  lower 
waters,  and  the  middle  waters  on  the  Dromana  side  ad  medium 
Jilum,  the  probability  that  the  whole  river  had  been  put  in  de- 
fence before  the  time  of  legal  memory  was  extremely  great.  It  is 
unnecessary  to  say  whether  such  a  direction  would  have  been  right 
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or  not  if  thexe  bad  been  no  eyidence  directly  applicable  to  the  locus 
lA  '1^0^  or  to  the  fishery  ex  adverso  of  the  lands  of  Strancally.  But 
there  was  such  evidence;  evidence,  too,  of  great  weight;  and 
under  these  circumstances  I  think  it  would  be  against  all  com- 
m- n.  sen^e,  and  by  no  means  in  accordance  with  any  requirement 
oi  L^iw,  if  the  learned  Judge  were  held  to  have  been  wrong  in  tell- 
inc  :iie  jury  that  the  evidence  directly  applicable  to  the  locus  in 
r-i)  received  strong,  and  indeed  almost  irresistible,  confirmation 
tr:ci  what  was  proved  as  to  the  rest  of  the  river.  The  case  made 
by  the  a^relLants,  the  defendants  in  the  action,  depended  wholly 
ar<  a  uie  rraccice  of  cot-fishing;  and  their  evidence  as  to  that  cot- 
if[:izg  was  applicable  to  the  whole  river,  on  both  sides  of  the 
7'  '~  i'fh  ilii/ik^  from  a  point  certainly  within  the  limits  of  the 
Fi<Ii' r*5  i;5herT,  down  almost,  if  not  quite,  to  the  Broad  of 
Y  -iLihAl  As  against  that  evidence,  counter  evidence  of  the 
e-\:<C:Eiv:e  of  several  rights  of  fishery  in  all  parts  of  the  river  was 
3e*:^^5Sir:lT  admissible,  and  being  admitted,  I  do  not  think  that 
:>.e  Iiorued  Judge,  in  his  charge  to  the  jury,  exaggerated  its 
wv  3:  AriJ  importance. 

I:i  csinection  with  this  subject,  I  consider  it  proper  here  to 
a«;::>re  a  branch  of  the  argument  of  the  appellants'  counsel,  founded 
uvru  :I:e  fact  that  none  of  the  riparian  lands  of  Strancally  and 
Kiy.vyhiMp  v^^r  indeed  anywhere  on  the  west  side  of  the  river, 
be*,  w  Kilbree,  which  is  within  the  limits  of  the  Bishop's  fishery) 
Iv^r  ,^vl  to  the  Duke  of  Devonshire  when  the  trespasses,  which 
Arv  :I;e  subject  of  this  action,  were  committed ;  it  being  admitted 
:>.,»:  cill  thv^^  lands  were  alienated  by  the  ancestors  of  the  Duke 
AS  *v  :t,:  a^^^  as  173S.  From  this  fact  your  Lordships  were  asked 
to  infer,  either  that  all  the  rights  of  several  fishery, 
V*  \yy  *  which  had  belonged  to  the  manors  within  which  those 
lav.ds  were  situate,  passed  to  the  alienees  of  the  lands,  or 
:'ui:.  :ae  manors  having  been  destroyed  by  the  alienation  of  all 
:  u^  vAUvis,  the  rights  of  several  fishery  thereby  became  extin- 
^u*>>-v*:  on  either  of  which  suppositions  the  Duke  would  have 
Uv*  v**e  to  bring  this  action.  The  alienation,  however,  of  all  or 
a:  \  ".vu:  of  the  lands  belonging  to  a  manor,  though  it  may  sever 
;  \o  \i:*vis  atul  v^l^^^"  ^^^y  ^^  ^^  conveyed  away)  may  destroy  the 
v..  *.:v  r.  >xill  int  jx^ss  manorial  rights,  or  anything  more  than  is 
ew^vss'v  v\^u\vyevl,  to  the  alienees;  and  the  efTect  of  thus  destroy- 
ing A  :uAr.or  to  which  a  several  fishery  is  appurtenant  cannot  be  to 
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extinguish  the  fishery,  which  (unless  it  passes  by  the  conveyance 
to  the  alienees)  must  remain  in  the  proprietor  previously  entitled 
to  it  as  a  fishery  in  gross.  There  was  no  evidence  that  either  the 
manors  or  the  fisheries  were  ever  conveyed  away  by  the  ancestors 
of  the  Duke  of  Devonshire.  The  Duke's  claim  to  this  fishery  is 
not  opposed  by  any  proprietor  of  riparian  lands.  The  burden  of 
showing  that  it  has  passed  to  someone  else  is  on  those  who  say  so. 
So  far  as  any  presumption  of  fact  can  be  drawn  from  the  evidence 
in  the  case,  it  is  the  other  way.  It  is  certain  from  several  parts 
of  the  evidence,  to  which  I  need  not  particularly  refer,  that  the 
Duke  is  now  entitled  to  the  bed  and  soil  of  the  river,  from  which 
valuable  lands,  now  belonging  to  him,  have  been  reclaimed  at  and 
near  Youghal.  The  reservations  in  the  leases  to  Strongman  and 
Swayne,  in  1627  and  1628,  show  that  at  that  time,  at  all  events, 
the  fisheries  were  reserved,  though  the  lands  were  demised.  The 
Musgrave  leases  of  1738  (the  very  year  after  which  rents  ceased  to 
be  received  by  the  Earls  of  Cork  from  the  riparian  lands)  and  1752 
show  that  after  the  lands  were  parted  with,  the  Earls  of  Cork  and 
Burlington  continued  to  bind  themselves,  by  onerous  contracts,  as 
owners  of  the  fishery  in  the  waters  adjacent  to  those  alienated 
lands.  The  judgment  recovered  in  the  action  against  the  Morris- 
seys  is  evidence  to  the  same  effect. 

Nothing  now  remains  for  me  but  to  deal  with  the  last  question, 
on  which  your  Lordships  heard  the  respondent's  counsel;  viz., 
whether  Mr.  Justice  Lawson's  manner  of  leaving  the  evidence  as 
to  cot-fishing  to  the  jury,  was  right,  and  what  was  the  proper 
effect  of  that  evidence.  Shortly  stated,  the  appellants* 
evidence  *  as  to  cot-fishing  was,  that  it  had  been  carried  [*  154] 
on,  upon  all  parts  of  the  river,  from  a  point  above  the 
lower  terminus  of  the  Bishop's  fishery  to  one  somewhat  higher 
than  the  Broad  of  Youghal,  during  the  present  century,  with  the 
knowledge  of  the  Duke  or  his  agents,  and  without  interruption  by 
them,  as  far  back  as  living  memory  extends ;  that  many  persons 
have  practised  it,  forty  or  fifty  cots  at  a  time  being  sometimes  seen 
on  the  same  part  of  the  river ;  and  that  the  quantities  of  salmon 
taken  in  that  manner  were  very  considerable,  and  of  very  substan- 
tial value.  This  evidence  is  relied  upon  to  show,  not  (as  in  the 
case  lately  before  your  Lordships  of  Goodman  v.  Mayor  and  Bur- 
gesses of  Saltash,  7  App.  Cas,  633),  that  this  practice  of  cot-fishing 
is  reconcilable  with  the  existence  of  a  several  fishery  in  that  part 
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of  the  river ;  but  for  the  opposite  purpose,  of  establishing  a  general 
public  right  of  fishing,  and  proving  that,  notwithstanding  all  the 
evidence  of  title  and  possession,  adduced  by  the  Duke,  the  river 
Blackwater  was  not  "  put  in  defence  '  before  Magna  Charta.  The 
mode  of  fishing,  by  drift  nets,  practised  by  the  appellants,  is  of 
recent  introduction,  and  is  wholly  different  from  cot-fishing,  and 
beyond  comparison  more  destructive  to  the  fish  and  more  injurious 
to  the  owner  of  the  several  fishery,  if  a  several  fishery  exists.  Mr. 
Justice  Lawson  was,  in  my  opinion,  quite  right  in  telling  the 
jury,  as  he  did,  that  the  Duke's  case,  taken  by  itself,  was  one  of 
such  strength  as  almost  (if  not  absolutely)  to  entitle  his  grace  to 
have  a  verdict  entered  for  him,  but  for  the  appellants'  evidence  as 
to  cot-fishing;  and  also  that,  if  the  jury  once  came  to  the  conclu- 
sion that  the  Duke,  under  the  grants  to  his  ancestors,  had  a  sev- 
eral fishery  in  the  river,  the  question  of  cot-fishing  would  become 
immaterial ;  "  because  no  exercise  of  cot-fishing  in  the  river,  if  it 
was  really  the  several  fishery  of  the  Duke,  could  take  away  the 
several  fishery  from  him,  or  confer  any  rights  on  the  public" 
The  public  could  not,  in  law,  prescribe  for  a  profit  d  prendre  in 
alieno  solo ;  they  could  acquire  no  right  adversely  to  the  owner  of 
the  several  fishery  under  any  statute  of  limitation;  and  "aban- 
donment "  which  was  suggested  in  the  argument  of  the  appellants' 

counsel,  is  a  term  which  has  no  legal  meaning  as  to  an 
[*  155]  incorporeal   *  hereditament,    such    as  a  several    fishery, 

which  can  only  pass  by  deed.  I  think,  also,  that  no 
just  exception  can  be  taken  to  Mr.  Justice  Lawson's  way  of 
leaving  the  question  as  to  the  effect  of  cot-fishing  to  the  jury, 
when  he  said :  **  Still  the  question  for  you  is,  can  you,  as  sug- 
gested, ignore  all  that  body  of  evidence,  and  say  that  by  reason  of 
the  cot-fishing  a  public  right  always  existed,  and  still  exists  in 
this  part  of  the  river  ? "  Was  he,  then,  wrong  in  proceeding  to 
suggest  to  the  jury,  that  on  considering  the  matter  of  this  cot- 
fishing,  and  how  it  originated,  a  suflBcient  explanation  of  its  exer- 
cise might  be  found  in  the  early  documents,  and  in  parts  of  the 
parol  evidence?  He  referred  to  evidence  (of  which  there  was 
much  both  documentary  and  parol)  applicable  partly  to  the  Dro- 
mana  fishery,  and  partly  to  Mr.  Usher's  weir  fishery  at  Camphire; 
by  which  the  fact  was  clearly  established,  that  both  in  the  seven- 
teenth and  in  the  present  century,  fishermen  had  been  in  the  habit 
of  taking  from  the  proprietors  of  Dromana  and  of  Camphire,  and 
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paying  rents  for,  licences  to  fish  with  a  limited  number  of  cot- 
nets  ;  and  he  suggested,  as  a  conclusion  proper  to  be  drawn  from 
that  evidence,  that  there  had  been  a  usage  prevailing  among  the 
lords  of  the  riparian  manors  to  give  a  limited  right  to  fish  with 
cot-nets  to  those  who  held  farms  within  their  manors.  It  is  true 
that  the  evidence  as  to  those  licences  did  not  apply  to  the  fisheries 
claimed  by  the  Duke.  But  the  evidence  as  to  the  practice  of  cot- 
fishing  on  which  the  appellants  relied  was  not  confined  to  the  fish- 
eries claimed  by  the  Duke,  or  on  the  Duke's  side  of  the  middle 
and  lower  reaches  of  the  river.  It  applied  equally  to  the  Dro- 
mana  side  of  the  stream,  and  to  the  part  of  the  stream  adjoining 
Camphire ;  and  if  it  could  not  be  taken  to  establish  a  general  pub- 
lic right  in  those  places  where  fishermen  had  been  in  the  habit  of 
seeking  and  paying  for  licences  to  enable  them  to  carry  it  on  law- 
fully, I  do  not  see  how  it  could  do  so  elsewhere  (in  the  face  of 
such  a  body  of  evidence  as  that  adduced  in  favour  of  the  Duke's 
title),  though  the  proprietor  or  his  agents  might  have  suffered 
it  to  be  carried  on  without  any  express  licence.  The  Duke's 
ancestors  (though  not  proved  to  have  granted  such  licences), 
were  proved  to  have  been  in  exclusive  possession  in 
*  1680-87;  and  by  the  Musgrave  leases  of  1738  and  [*  156] 
1752  they  asserted  and  bound  themselves  to  exercise  the 
power  of  excluding,  in  their  part  of  the  river,  **  any  new  nets.  * 
The  appellants'  evidence  of  cot-fishing  also  extends  to  at  least 
some  part  of  the  Bishop's  fishery,  which  is  admitted  to  be  the 
property  of  the  Duke.  There,  at  all  events,  it  must  have  been  by 
sufiferance,  and  not  of  right  and  (if  so),  why  not  also  by  sufferance 
elsewhere  ?  Usage,  continued  during  living  memory,  when  there 
is  nothing  to  the  contrary,  and  when  the  question  is  one  of  pre- 
scription, may  (no  doubt)  justify  the  presumption  of  a  similar 
usage,  as  of  right,  from  time  immemorial.  But  when  it  is  relied 
upon  not  to  establish  a  prescriptive  right,  but  to  displace  a  pre- 
scriptive right,  supported  by  written  titles  and  evidence  of  long 
possession  for  a  period  earlier  than,  and  coming  down  to,  the  time 
of  living  memory,  it  appears  to  me  that  such  a  presumption  would 
be  neither  reasonable  in  fact,  nor  necessary  in  law.  It  would  be 
extremely  dangerous  if  titles,  otherwise  impregnable  and  sup- 
ported by  long  enjoyment,  could  be  overturned  by  evidence  of  tliat 
kind.  "  It  is  the  wise  policy  of  the  law, "  said  Mr.  Justice  Heath, 
in  the  celebrated  gleaning  case,  Steel  v.  Houghton,  1  H.  Bl.  60  (2 
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R.  R  715),  **  not  to  construe  acts  of  charity,  though  continued 
and  repeated  for  never  so  many  years,  in  such  a  manner  as  to  make 
them  the  foundation  of  legal  obligation. " 

My  conclusion  is,  that  this  question,  as  to  the  practice  of  cot- 
fishing,  was  properly  left  to  the  jury;  and  that  it  was  not  entitled 
to  any  greater  weight  than  the  learned  Judge  gave  to  it 

I  am,  therefore,  of  opinion,  that  the  evidence  objected  to  in  the 
case  was  properly  received ;  that  the  learned  Judge  did  not  mis- 
direct the  jury  on  any  material  question  of  law;  and  that  the 
verdict  was  not  against  the  weight  of  evidence ;  and  I  move  your 
Lordships  that  this  appeal  be  dismissed  with  costs. 

Lord  O'Hagan  gave  an  opinion  substantially  concurring  with 
Lord  Selboene. 

[172]       Lord  Blackbubn  :  — 

After  stating  the  pleadings  and  generally  describing  the 

loctvs  in  quo,  and  the  questicJns  in  controversy  continued :  — 
[176]       Before  examining  the  evidence,  it  may  be  convenient  to 

make  a  few  remarks  on  the  general  law  as  to  the  rights  of 
fishing  in  arms  of  the  sea,  or  what  is  the  same  thing,  rivers  where 
the  tide  ebbs  and  flows.  I  do  not  think  that  there  is  now  any 
room  for  controversy  as  to  what  is  the  general  law. 

Lord  Hale,  in  De  Jure  Maris,  Pars.  Prima,  c.  4  (I  cite 
[*177]  from  *Hargrave's  Law  Tracts,  Dublin  ed.  1787),  says  at 
p.  11 ;  —  "  The  right  of  fishing  in  this  sea  "  (i.  c. ,  the  nar- 
row seas  adjoining  the  coasts)  "  and  the  creeks  and  arms  thereof, 
is  originally  lodged  in  the  Crown,  as  the  right  of  depasturing  is 
originally  lodged  in  the  owner  of  the  waste  whereof  he  is  lord,  or 
as  the  right  of  fishing  belongs  to  him  that  is  the  owner  of  a  private 
or  inland  river.  .  .  .  But  though  the  King  is  the  owner  of  this 
great  waste,  and  as  a  consequent  of  his  propriety  hath  the  primary 
right  of  fishing  in  the  sea  and  the  creeks  and  arms  thereof,  yet  the 
common  people  of  England  have  regularly  a  liberty  of  fishing  in 
the  sea  or  creeks  or  arms  thereof,  as  a  public  common  of  piscary, 
and  may  not  without  injury  to  their  right  be  restrained  of  it 
unless  in  such  places  creeks  or  navigable  rivers  where  either  the 
King  or  some  particular  subject  hath  gained  a  propriety  exclusive 
of  that  common  liberty."  He  then  proceeds  to  say,  at  p.  12, 
"  That  is  called  an  arm  of  the  sea  where  the  sea  flows  and  reflows. 
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and  80  far  only  as  the  sea  so  flows  and  reflows ;  so  that  the  river 
of  Hiames  above  Kingston,  and  the  river  of  Severn  above  Tewkes- 
bury, &c. ,  though  they  are  public  rivers,  yet  are  not  arms  of  the 
sea.  But  it  seems  that  although  the  water  be  fresh  at  high  water, 
yet  the  denomination  of  an  arm  of  the  sea  continues  if  it  flow  and 
reflow  as  in  Thames  above  the  bridge. ' 

Lord  Hale,  in  De  Jure  Maris,  Pars  Prima,  c.  5  (Hargrave's 
Law  Tracts,  p.  17),  says :  **  Although  the  King  hath,  primd 
facie,  this  right  in  the  arms  and  creeks  of  the  sea,  communi  jure, 
and  in  common  presumption,  yet  a  subject  may  have  such  a  right ; 
and  this  he  may  have  two  ways,  first,  by  the  King's  charter  or 
grant,  and  this  is  without  question.  The  King  may  grant  fishing 
within  a  creek  of  the  sea,  or  in  some  known  precinct  that  hath 
known  bounds,  though  within  the  main  sea. "  This  is  expressed 
in  the  present  tense,  as  if  Lord  Hale  thought  that  the  prerogative 
of  the  Crown  still  existed ;  and  indeed  one  (though  only  one)  of 
the  grants  which  he  cites,  that  of  King  John  to  the  Abbot  of 
Beaulieu,  is  after  the  time  of  legal  memory.  And  there  seems  to 
me,  if  it  were  res  Integra,  considerable  doubt  whether  the  16th 
chapter  of  Magna  Charta  did  more  than  restrain  the  writ  de  defen- 
stone  riparice  whereby  when  the  King  was  about  to  come  into  a 
county  all  persons  might  be  forbidden  from  approaching 
the  *  banks  of  the  rivers,  whether  tidal  or  not,  that  the  [*178] 
King  might  have  his  pleasure  in  fowling  and  fishing 
therein,  a  prerogative  very  analogous  to  the  forest  rights  (see  the 
writ,  Hargrave's  Law  Tracts,  p.  7).  But  in  Malcolmson  v.  0*Dea, 
10  H.  L.  C.  618,  it  was  laid  down  that  since  Magna  Charta  no 
new  exclusive  fishery  could  be  created  by  royal  grant,  though  all 
fisheries  were  left  untouched  which  were  made  several  to  the 
exclusion  of  the  public  not  later  than  the  time  of  legal  memory, 
that  is,  the  reign  of  Henry  II.  This  must,  I  think,  be  held  to 
settle  what  the  law  now  is,  and  we  must,  therefore,  qualify  what 
I  have  just  quoted  by  adding,  "  if  either  the  grant  was  itself  before 
legal  memory,  that  is,  in  or  before  the  time  of  Henry  II.,  or  if 
there  is  evidence  suflBcient  to  prove  that  the  Crown  had  acquired 
an  exclusive  propriety  before  legal  memory. ' 

Lord  Hale  then  proceeds,  at  p.  18 :  "  The  second  right  is  that 
which  is  acquired  or  acquirable  to  a  subject  by  custom  or  prescrip- 
tion, and  I  think  it  very  clear  that  the  subject  may  by  custom  and 
usage  or  prescription  have  the  true  propriety  and  interest  of  many 
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of  those  several  maritime  interests  which  we  have  before  stated  to 
be  primd  facie  belonging  to  the  King.  I  will  go  over  them  par- 
ticularly, and  set  down  which  of  these  interests  are  acquirable  by 
usage  or  prescription  by  a  subject  A  subject  may  by  prescription 
have  the  interest  of  fishing  in  an  arm  of  the  sea,  in  a  creek  or  port 
of  the  sea,  or  in  a  certain  precinct  or  extent  lying  within  the  sea, 
and  these  not  only  free  fishing  but  several  fishing.  Fishing  may 
be  of  two  kinds  ordinarily,  namely,  the  fishing  with  the  net, 
which  may  be  either  as  a  liberty  without  the  soil,  or  as  a  liberty 
arising  by  reason  of  and  in  concomitance  with  the  soil  or  interest 
or  propriety  of  it,  or  otherwise  it  is  a  local  fishing  that  ariseth  by 
and  from  the  propriety  of  the  soil.  Such  are  guigites,  weirs,  fish- 
ing-places, borachisB,  stachiae,  &c. ,  which  are  the  very  soil  itself, 
and  so  frequently  agreed  in  our  books.  And  such  as  these  a  sub- 
ject may  have,  by  usage,  either  in  gross,  as  many  religious  houses 
had,  or  as  parcel  of  or  appendant  to  their  manors,  as  both  corpora- 
tions and  others  have  had,  and  this  not  only  in  navigable  rivers 
and  arms  of  the  sea  but  in  creeks,  and  ports,  and  havens;  yea, 

and  in  certain  known  limits  in  the  open  sea  contiguous  to 
[*  179]  *  the  shore.     And  these  kinds  of  fishing  are  not  only  for 

small  sea  fish,  as  herrings,  sprats,  pilchers,  &c.,  but  for 
great  fish,  as  salmons,  which  though  they  are  great  fish  are  not 
royal  fish,  as  the  report  of  Sir  John  Davies  in  the  case  of  the  fish- 
ing of  the  Bann  would  intimate.  And  not  only  for  smaller  fish 
and  salmons,  but  even  royal  fish,  as  whale,  sturgeon,  porpoise, 
which  though  they  are  royal  fish,  and  primd  facie  and  of  common 
right  do  belong  to  the  King,  yet  a  subject  may  prescribe  even  for 
these  as  appurtenant  to  his  manor,  as  is  unquestionably  agreed  by 
our  books. ' 

He  then  cites  many  precedents  in  support  of  his  opinion,  and 
adds,  "  Infinite  more  of  this  kind  might  be  produced.  I  shall  add 
no  more  here,  but  in  the  subsequent  parts  of  this  and  the  next 
chapter  some  other  instances  of  this  nature  will  occur  which  be 
applicable  to  the  prescription  of  the  right  of  fishing  in  navigable 
rivers ;  and  I  have  added  the  more  because  there  are  certain  glances 
and  intimations  in  the  case  of  the  piscary  of  the  Bann  in  Sir  John 
Davies's  reports,  as  if  the  fishing  in  these  kinds  of  royal  rivers 
were  not  acquirable  but  by  special  charter,  which  is  certainly 
untrue,  for  they  are  acquirable  by  prescription  or  usage,  as  well 
as  royal  fish  may  be.  * 
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This  long  extract  is  in  all  its  parts  confirmed  by  the  decision  of 
this  House  in  Malcolmson  v.  O'Dea,  10  H.  L.  C.  593,  unless  it 
was  Lord  Hale's  opinion  that  a  Crown  grant  subsequent  to  Magna 
Charta  could  take  away  the  public  right  of  fishing  if  then  exist- 
ing. That  is  I  think  now  conclusively  settled  not  to  be  so.  I 
have  read  this  extract  because  it  seems  to  me  to  show  that  the  sub- 
stantial question  at  this  trial  was,  whether  there  was  such  evi- 
dence as  ought  to  lead  to  the  conclusion  that  before  the  time  of 
legal  memory,  that  is  to  say,  in  the  time  of  Henry  II.,  either  the 
King  or  some  particular  subject  had,  in  the  language  of  Lord 
Hale,  gained  a  propriety  exclusive  of  the  common  liberty  of  fish- 
ing in  this  part  of  the  river,  though  the  tide  there  ebbed  and 
flowed.  It  was  argued  that  as  the  exclusive  fishing,  if  it  was 
shown  to  have  existed,  had  come  back  into  the  possession  of  the 
Crown  by  forfeiture,  it  would  merge  and  cease  to  exist.  No  rea- 
son was  suggested  why,  if  the  King  could  himself  acquire  this 
right  before  Magna  Charta,  and  continue  to  hold  it  after- 
wards, he  should  not  *  be  capable  of  holding  it  afterwards  [*  180] 
if  it  came  back  to  him,  and  no  authority  was  cited  to 
that  effect  I  completely  adopt  as  my  own  what  was  said  in  this 
case  by  the  Master  of  the  Kolls.  "  It  is  not  law,  and  this  can 
never  be  too  often  repeated,  that  the  Crown  cannot  grant  a  several 
fishery  in  tidal  waters  since  Magna  Charta.  Such  a  statement  is 
illusory  and  contrary  to  law.  It  can  grant  a  several  fishery  in 
such  waters  since  Magna  Charta,  if  that  fishery  existed  before 
Magna  Charta.  If  a  tidal  river  in  which  there  was  primd  facie  a 
right  in  the  public  to  fish  was  appropriated  by  an  individual  or  by 
the  Crown  before  Magna  Charta,  that  individual  or  the  Crown,  if 
the  Crown  has  got  it  back,  can  grant  it  after  Magna  Charta.  That 
is  a  settled  principle  on  which  every  one  of  the  cases  connected 
with  several  fisheries  in  tidal  rivers  have  been  adjudicated  upon  in 
this  country ;  and  inasmuch  as  it  is  not  possible  in  any  given  case 
that  evidence  could  be  brought  forward  in  a  Court  of  justice  as  to 
what  happened  with  respect  to  a  river  before  Magna  Charta,  if  the 
Crown's  patent  purports  to  grant  a  several  fishery,  and  the  grant  is 
followed  by  user  of  it  as  such  —  I  mean,  by  suflBcient  user  —  that 
is  always  and  will  ever  be  held  sufiBcient  evidence  that  the  fishery 
existed  before  Magna  Charta.  "  I  certainly  did  not,  nor  did  your 
Lordships,  require  further  argument  from  the  respondent's  counsel 
before  pronouncing  that  there  was  no  such  merger. 
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WiLiiES,  J. ,  in  the  opinion  which  he  delivered  for  the  Judges 
in  the  case  of  Malcolmsonv.  O'Dea,  10  H.  L.  C.  618,  says,  "  If  evi- 
dence be  given  of  long  enjoyment  of  a  fishery  to  the  exclusion  of 
others  of  such  a  character  as  to  establish  that  it  has  been  dealt  with 
as  of  right  as  a  distinct  and  separate  property,  and  there  is  nothing 
to  show  that  its  origin  was  modern ;  the  result  is,  not  that  you  say 
this  is  a  usurpation,  for  it  is  not  traced  back  to  the  time  of  Henry  IL , 
but  that  you  presume  that  the  fishery  being  reasonably  shown  to  have 
been  dealt  with  as  property,  must  have  become  such  in  due  course 
of  law,  and  therefore  must  have  been  created  before  legal  mem- 
ory. "  He  adds,  speaking  of  the  fishery  in  the  Shannon,  *  There 
is  no  improbability  in  the  early  appropriation  of  this 
[*  181]  always  valuable  property,  or  even  a  more  extensive  *  fish- 
ery, either  in  the  time  of  the  Irish  princes  or  in  that  of 
the  Ostmen,  who  in  this  and  other  parts  displaced  the  ancient 
inhabitants,  and  who  no  doubt  gave  the  name  of  Lax  wear  (Leax 
waer  or  Lachs  wehr)  to  the  chief  accessory  of  the  fishery,  or  by 
Henry  II.  in  his  grant  to  the  companion  of  Strongbow.  * 

I  think  myself,  as  a  matter  of  antiquarian  speculation,  that  it 
is  more  probable  that  the  Bishop's  fishery,  which  it  was  admitted 
had  existed  from  before  the  time  of  legal  memory,  was  enjoyed  by 
the  ancient  ecclesiastical  corporation  of  Lismore,  before  the  Eng- 
lish acquired  any  sovereignty;  and,  after  that  sovereignty  was 
acquired,  continued  to  be  enjoyed  by  that  ecclesiastical  corpora- 
tion as  of  right,  without  any  disturbance  during  the  residue  of  the 
reign  of  Henry  IL,  which  would  give  a  title  by  prescription  with- 
out any  fresh  grant  from  the  Crown.  But  it  is  immaterial  whether 
there  was  a  prescriptive  title  only,  or  a  grant  from  the  Crown,  or 
both,  if  there  was  such  evidence  as  would  prove  such  an  ancient 
enjoyment  as  would  justify  the  presumption  that  the  exclusive 
fishery  originated,  whether  in  the  Crown  or  in  a  subject,  before 
the  time  of  legal  memory;  and  that  evidence,  together  with  all 
that  was  in  evidence  which  tended  the  other  way,  was  properly 
left  to  the  jury.  And  these  are  the  two  questions  on  which  what 
I  may  call  the  merits  of  this  controversy  depend.  Before  dealing 
with  them  I  wish  to  dispose  of  some  points  on  which  this  House 
did  not  require  any  argument  from  the  respondent's  counsel. 
[After  referring  to  some  of  the  earlier  title  deeds  which  he 
observed  gave  a  paper  title  to  Sir  Richard  Boyle,  if  it  was 
accompanied  and  followed  by  sufficient  proof  of  possession,  he 
continued :  — ] 
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The  inquisition  after  the  death  of  Sir  John  Fitzgerald  in  [184] 
1620  (Appendix,  203)  aflfords  evidence  that  he  was  seised  of 
a  great  deal  of  land  and  of  many  fisheries  on  the  east  side  of  this 
middle  reach  opposite  to  Strancally.  The  grants  to  Sir  Eichard 
Boyle  purported  to  convey  these  to  him.  If,  however,  they  were 
already  the  property  of  Sir  John  Fitzgerald,  that  grant  was  in- 
effectual to  convey  what  was  not  the  Crown's  to  grant  Sir  Bich- 
ard,  now  become  Lord  Boyle,  attended  at  the  inquisition  and  put 
in  his  claim. 

The  inquisition  on  the  death  of  John  Oge  Fitzgerald  in  1627 
(Appendix,  215),  and  that  on  the  death  of  Gerald  Fitzgerald  in 
1643  (Appendix,  288)  afford  evidence  that  the  Fitzgeralds  contin- 
ued in  possession,  and  that  Lord  Boyle,  now  become  Earl  of  Cork, 
continued  to  assert  his  claim.  And  then,  some  years  later,  arose 
a  controversy  between  the  then  Earl  of  Cork  and  Mr.  Villiers, 
who  had  married  the  heiress  of  Dromana,  and  his  wife,  ending  in 
a  decree  of  the  Court  of  Chancery. 

Mr.  Justice  Lawson  received  and  left  to  the  jury  the  decree  in 
the  Court  of  Chancery  of  the  6th  of  May,  1687  (Appendix,  331), 
as  evidence,  and  as  he  put  it,  extremely  strong  evidence,  that, 
about  two  hundred  years  ago,  the  Earl  of  Cork  and  Mr.  Villiers 
in  right  of  his  wife,  the  heiress  of  Fitzgerald  of  Dromana,  were 
between  them  in  possession,  to  the  exclusion  of  the  public,  each 
of  one  moiety  of  the  exclusive  right  of  fishing  along  this  reach  of 
the  river  between  Strancally  and  Dromana,  including  in  it  the 
places  in  which  the  trespasses  were  laid.  At  the  first  trial  before 
Chief  Baron  Palles,  only  the  minutes  of  the  decree  were  pro- 
duced, and  he  received  them  as  secondary  evidence  of  the  decree  ; 
and  in  the  judgment  in  Duke  of  Devonshire  v.  Neill,  Jr.  Eep.  2  Q. 
B.  C.  P.  &  Ex.  Div.  152,  the  question  whether  and  to 
what  extent  the  decree  *  itself  would  have  been  evidence  [*  185] 
was  discussed.  Mr.  Justice  Lawson  followed  the  deci- 
sion of  the  Exchequer,  and  now  the  first  point  of  real  substance 
is  whether  he  was  right  in  doing  so.  If  he  was  not  right  the 
improper  reception  of  this  evidence  produced  substantial  miscar- 
riage on  the  trial  of  the  action :  for  I  cannot  doubt  that  the  ver- 
dict was  very  much  influenced  by  this  evidence. 

The  Chief  Justice  May  (Appendix,  810)  seems  to  express  an 
opinion  that  the  proceedings  were  admissible,  but  that  little 
weight  should  be  attached  to  them.     In  this  I  cannot  agree;  I 
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am  of  the  opinion  expressed  by  the  Master  of  the  Eolls  when 
he  says :  **  That  decree  has  been  objected  to,  and  all  the  proceed- 
ings that  lead  to  it ;  and  with  respect  to  the  admissibility  of  these 
documents  as  evidence,  I  shall  come  to  that  by  and  by.  But  if  it 
be  evidence,  it  is  the  clearest  proof  that  the  Earl  of  Cork  had  then 
some  exclusive  possession  on  his  side  of  the  river  for  at  least  three 
years  before  he  filed  this  bill,  and  that  the  Villiers  family  had 
possession  of  the  weirs  at  Dromanamore  and  Dromanabeg,  and  the 
salmon  fishing  to  the  centre  of  the  stream  for  at  least  three  years 
before  they  filed  their  bill.  Because  it  will  be  found  from  the 
nature  of  this  possessory  bill  that  the  Court  of  Chancery  has  alone 
jurisdiction  in,  and  can  only  deal  with  such  a  suit  on  continuous, 
unbroken,  clear,  and  unequivocal  user  and  possession  being  shown 
for  three  years  before  the  filing  of  the  bill,  as  is  explained  by  Lord 
St.  Leonards  in  Hempihll  v.  M*Kenna,  3  D.  &  War.  183.  Pro- 
ceedings in  a  Court  of  Justice  which  are  final,  or  quasi-final  in 
their  character,  whether  they  be  judgments  in  a  Court  of  law,  or 
decrees  in  a  Court  of  equity,  even  in  those  remote  times,  if  those 
proceedings  were  regularly  conducted  and  there  was  no  pretence 
for  collusion,  are  entitled  to  great  weight" 

The  question  whether  evidence  such  as  this  was  admissible  is 
one  of  general  importance.  It  had  been  well  considered  in  the 
Courts  below,  both  in  the  Court  of  Exchequer,  and  by  the  Court 
of  Appeal,  but  your  Lordships  thought  it  right  to  hear  further 
arguments  on  it  before  deciding  it. 

My  reasons  for  thinking  it  admissible  are  that,  though  the 
general  rule  of  the  law  of  evidence  is  to  exclude  hearsay 
[*  186]  evidence,  *  yet  where  the  point  to  be  proved  is  ancient 
possession  before  the  time  of  living  memory  there  is  a  wide 
class  of  exceptions,  grounded  on  this;  that  there  being  no  possi- 
bility of  producing  living  witnesses  to  testify  as  to  things  that 
happened  so  long  ago,  the  matter  must  remain  unproved,  unless 
the  best  evidence  which,  from  the  nature  of  the  thing,  can  be  pro- 
duced, be  received.  And  where  the  question  is  one  of  public  in- 
terest, which  the  question  whether  the  public  were  entitled  to  fish 
in  a  tidal  river  or  were  excluded  from  it  clearly  is,  evidence  of 
reputation  is  admissible.  The  evidence  afforded  by  a  record  show- 
ing that  a  Court  of  competent  jurisdiction  inquired  into  and  pro- 
nounced upon  the  state  of  facts,  and  the  question  of  usage  at  a 
time  before  living  memory,  is  perhaps  not  properly  evidence  of 
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reputation  that  the  state  of  facts  and  the  usage  at  that  time  were 
as  there  pronounced  to  he.  But  it  is  as  strong  or  stronger  than 
reputation,  and  the  authorities  are  agreed  that  it  is  admissible, 
at  least  in  cases  where  reputation  would  be  admissible.  Those 
authorities  are  cited  in  Duke  of  Devonshire  v.   Neill. 

The  Exchequer  Division  on  the  motion  for  a  new  trial  adhered 
to  their  former  opinion,  and  on  appeal  the  Lord  Chancellor  and 
the  Master  of  the  Eolls  were  of  the  same  opinion.  Chief  Jus- 
tice May,  if  I  rightly  decipher  the  imperfectly  printed  part  of 
his  judgment  (Appendix,  810),  thought  that  inasmuch  as  this 
decree  did  not  finally  determine  the  rights  of  the  parties,  but  left 
them  at  liberty  **  to  take  their  remedy  at  law,  each  against  the 
other,  for  ascertaining  their  titles  as  they  shall  be  advised,"  it 
was  only  an  interlocutory  order,  and,  like  the  interlocutory  pro- 
ceedings in  Pirn  v.  Curell,  6  M.  &  W.  234,  proved  at  most  only 
that  each  party  made  a  claim  at  that  time,  the  Court  reserving 
for  itself  to  decide  at  a  future  time  what  the  state  of  things  was, 
which  decision  was  in  Pirn  v.  Curell  never  come  to.  But  I  think 
this  is  founded  on  a  misapprehension  of  the  nature  of  the  proceed- 
ings before  the  Court  of  Chancery.  The  Lord  Chancellor  never 
could  have  pronounced  the  decree  he  did  had  he  not  been  satisfied 
on  the  evidence  that  the  public  were,  and  had  been  for  a  consider- 
able time,  excluded  from  the  fishery  on  this  reach.  Any  one  of 
the  parties  before  him  was  competent  to  raise  his  claim  as 
a  member  *  of  the  public ;  and  any  one  not  before  him  [*  187] 
might  have  applied,  and  would  have  been  permitted  to 
prove  if  he  could,  that  both  litigants  were  usurpers,  claiming  that 
to  which  neither  had  a  right ;  and  unless  the  whole  proceedings 
are  a  fiction,  it  is  impossible  to  doubt  that  every  one  in  any  way 
connected  with  the  neighbourhood  of  the  Blackwater  must  have 
heard  of  the  struggle  between  these  families,  and  the  cross  bills  of 
indictment  preferred  by  each  against  the  dependants  of  the  other. 
I  think,  therefore,  that  this  evidence  was  properly  received.  It 
had,  of  course,  to  be  followed  up  by  proof  of  antecedent  and  sub- 
sequent user ;  and  evidence  was  given  of  acts  of  ownership  by  the 
Villiers  family,  and  a  series  of  acts  of  ownership,  not  quite  so 
complete  and  strong,  by  the  Boyle  family.  Chief  Justice  May 
says,  and  his  observations  were  repeated  and  relied  on  at  your 
Lordships'  bar :  '*  I  will  now  make  a  few  remarks  on  the  docu- 
ments offered  as  affording  proof  of  enjoyment  of  a  several  fishery 
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on  the  river  Blackwater,  passing  over  those  connected  with  the 
Lismore  fishery,  which  was  always  admitted,  and  the  title  to 
which  is  clear.  There  are  leases  to  Herward,  27th  of  November, 
1607,  of  Bally philip,  adjacent  to  the  locus  in  quo,  reserving  the 
fishery  of  the  river  and  the  bed  and  soil.  There  is  the  lease  to 
Strangman  of  1627,  and  to  Swayn  of  1628,  of  premises  in  Bally- 
philip,  containing  a  similar  reservation.  These  leases  are  of  very 
ancient  date ;  they  do  not  purport  to  confer  on  the  lessee  title  to 
any  fishery.  As  to  the  fishery  there  was  no  transmutation  of  pos- 
session in  respect  of  it,  no  obligations  were  incurred  on  the  part  of 
landlord  or  tenant,  acts  of  ownership  as  to  the  fishery  they  were 
not.  At  the  most  they  amount  to  an  assertion  by  the  lessor  in 
the  presence  of  the  lessee,  that  the  former  claimed  to  be  entitled 
to  the  fishery  in  the  river.  Such  an  assertion  made  in  respect  of 
a  subject-matter  of  a  public  right  may  be  admissible  in  evidence ; 
the  weight  to  be  attributed  to  it  is  a  different  question.  The 
leases  to  Nicholas,  1st  of  July,  1656,  and  to  Greatrakes,  15th  of 
September,  1665,  refer  to  the  Lismore  fishery  and  are  not  mate- 
rial. Passing  over  such  leases  connected  with  the  Lismore  fish- 
ery, and  others  dealing  with  premises  in  Youghal,  or  with  the 
bed  and  soil  of  the  river,  it  is  exceedingly  remarkable  that  the 
plaintiff  has  produced  no  lease  executed  by  him  or  his 
[*  188]  predecessors  in  estate  dealing  *  directly  with  and  purport- 
ing to  demise  a  several  fishery  in  the  river  Blackwater, 
from  Comawn-Kildroneigh,  the  termination  of  the  Lismore  fish- 
ery, down  to  Youghal,  a  distance  of  twenty  miles  and  upwards. 
With  respect  to  the  leases  to  Christopher  Musgrave,  1738  and 
1752,  upon  the  true  construction  of  those  documents  I  am  clearly 
of  opinion  that  they  demise  nothing  more  than  was  comprised  in 
the  orignal  grant  from  the  Bishop  of  Lismore  to  the  trustees  of 
Ealeigh  in  1590,  and  that  the  words,  the  *  salmon  weirs  and  fish- 
ery of  the  river  Blackwater, '  as  contained  in  these  documents,  are 
confined  to  the  limits  of  the  Lismore  fishery ;  and  of  this  opinion 
was  the  Court  of  Exchequer.  The  agreement  binding  the  lessor  to 
prosecute  in  case  new  weirs  and  nets  were  placed  or  used  on  the 
river,  would  apply  to  new  weirs  unlawfully  erected  on  the  lower 
river,  which  would  be  injurious  to  the  upper  fishery,  and  in 
respect  of  which  the  lessor  bound  himself  to  bring  actions  such 
as  that  of  Devonshire  v.  Smith. " 
As  far  as  regards  the  leases  to  Herward,  and  to  Strangman,  and 
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to  Swayn,  I  have  looked  carefully  through  the  summing-up,  and 
cannot  find  that  any  greater  effect  was  given  to  them  than  as 
showing  that  these  early  leases  were  evidence  that  the  claim  by 
Boyle  had  been  so  early  made  by  Boyle  and  was  not  invented 
afterwards.  The  Chief  Justice  thinks  that  they  were  evidence 
to  that  extent;  and,  even  if  they  were  not  admissible  to  that 
extent,  the  fact  that  the  claim  was  early  made  has  been  so  abun- 
dantly proved  by  other  evidence  that  no  miscarriage  or  substantial 
wrong  could  have  been  occasioned  by  the  reception  of  these  leases. 

The  leases  to  the  Musgraves  were  a  more  important  matter,  and 
your  Lordships  heard  the  respondent's  counsel  on  it  The  counsel 
for  the  plaintiff  had  relied  on  the  trial  before  Chief  Baron  Palles, 
as  they  did  afterwards  on  that  before  Mr.  Justice  Lawson,  on  the 
memorandum  on  the  first  of  these  leases,  and  the  covenant  in  the 
second,  as  accounting  for  the  Earls  of  Cork  and  Dukes  of  Devon- 
shire not  having  during  the  currency  of  these  leases,  which  existed 
from  1738  till  the  death  of  the  last  of  the  three  lives  in  the  sec- 
ond lease,  the  precise  date  of  which  is  not  given,  but  which  prob- 
ably was  not  till  well  into  the  nineteenth  century,  either 
by  their  lessees  or  themselves  fished  the  middle  *  stretch  [*  189] 
of  the  river.  Their  argument,  and  it  was  a  legitimate  one 
to  lay  before  the  jury,  was  that,  from  the  nature  and  habits  of  the 
salmon,  the  best  mode  of  taking  them  for  purposes  of  commerce 
was  to  allow  them  to  run  up  to  the  great  weir  at  Lismore,  where 
they  could  all  be  taken,  and  that  the  Earls  of  Cork,  in  order  to 
work  their  fishery  in  this  way  by  their  tenants,  bound  themselves 
not  to  allow  any  new  weirs  or  nets  below.  They  did  not  engage 
to  put  down  the  old  ones,  which  yrould  have  necessitated  a  revival 
of  their  suit  against  the  Dromana  family,  and  probably  against 
others,  who,  by  usurpation,  or  perhaps  by  right,  were  in  posses- 
sion of  old  brush  weirs ;  but  they  bound  themselves  to  put  down 
any  new  ones. 

It  was  essential  for  this  argument  that  the  covenant  should 
extend  to  the  river  below  the  Bishop's  fishery,  and  so  Chief  Baron 
Palles  had  ruled  at  the  trial  before  him,  and  so  the  Exchequer 
Division  held  in  Duke  of  Devonshire  v.  NeUl,  Ir.  Eep.  2  Q.  B. ,  C. 
P.  &  Ex.  Div.  132.  It  was  not,  I  think,  very  material  for  this 
argument  whether  the  demise  to  Musgrave  was  so  worded  as  to 
convey  to  him  the  right  of  fishing  below  the  Bishop's  fishery  or 
not,  and  I  think  the  Exchequer  Division  did  not  decide  that 
VOL.  xxiii.  —  50 
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question  either  way.  The  words  used  in  the  leases  are  large 
enough  to  bear  the  meaning  put  upon  them  by  Mr.  Justice  Law- 
soN  at  the  trial.  Perhaps  if  the  whole  facts  were  known,  they 
might  be  such  as  to  limit  the  lai^eness  of  those  words,  so  that 
they  could  be  read  as  the  Chief  Justice  thinks  they  should  be. 
I  am  by  no  means  prepared  to  say  that  Mr.  Justice  Lawson  was 
not  right  in  the  construction  he  put  upon  the  demise ;  but  suppos- 
ing him  not  to  be  so,  I  agree  with  the  Lord  Chancellor  and  the 
Master  of  the  Rolls  that  the  misconstruction  of  the  demise  did 
not  affect  the  point  for  which  it  was  used  before  the  jury,  and 
that  the  misdirection  (if  it  was  one)  did  not  occasion  any  sub- 
stantial wrong  or  miscarriage  within  the  meaning  of  rule  32.  I 
think,  therefore,  that  all  the  objections  to  what  I  may  call  the 
paper  title  fail. 

Your  Lordships  did  not  think  it  necessary  to  hear  the  respond- 
ent's coimsel  on  the  question  whether  there  was  evidence  that  the 
plaintiff  was  out  of  possession  of  the  fisheries  at  the  places  in 

which,  &C.,  at  the  time  of  the  trespasses. 
[•  190]  *  There  was  ample  evidence  that  he  and  his  ancestors 
were  out  of  possession  of  the  lands  on  the  shore  since 
1T»^S,  and  there  was  evidence  that  one  old  brush  weir  not  at  the 
places  in  which,  &c. »  was  in  the  possession  of  one  of  those  who 
now  enjoyed  part  of  the  lands  on  the  shore.  But  no  deed  of  con- 
veyance was  protluced,  and  if  there  was  one  which  comprised  the 
fishery  it  lay  on  the  defendants  to  produce  it  And  unless  it 
could  be  successfully  maintained  that  evidence  that  an  ancestor 
of  one  who  has  inherited  property  has  conveyed  away  part  of  an 
estate,  not  including  the  spot  qp  which  a  trespass  is  committed, 
is  evidence  in  favour  of  the  trespasser  that  the  whole  has  been 
oon^-eyeil  away,  to  which  I  cannot  agree,  the  ruling  of  Mr.  Justice 
Lawsox  on  this  point  is  right 

There  remains  the  impi^rtant  question  whether  there  should  be 
a  new  trial  on  the  ground  that  the  Judge  did  not  properly  leave  to 
the  juTT  the  evidence  of  modem  user,  both  that  which  was  in 
favour  of  the  prescriptive  origin  of  an  exclusive  fishery,  and  that 
more  es^vcially  of  cot-fishing,  which  had  a  tendency  to  prove  that 
there  newr  was  an  exclusive  right  of  fishery,  so  that  as  he  left  it 
to  the  jury  the  verdict  was  not  satisfactory. 

The  Judge  Ivgan  by  stating  in  very  strong  terms  that  the  Duke 
had  proved  a  paj^r  title  as  clear  as  ever  he  heard  proved  in  a 
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Court  of  justice,  and  one  so  strong  that  it  would  almost  entitle 
the  plaintiff  to  have  a  verdict  directed  for  him,  but  for  the  evi- 
dence given  on  the  part  of  the  defendants  of  the  exercise  of  the 
right  of  cot-fishing.  He  went  through  the  evidence  afterwards, 
and  besides  at  different  times  telling  the  jury  that  the  question 
was  whether  the  fishery  in  the  river  had  been  appropriated  to  the 
exclusion  of  the  public,  concluded  his  charge  by  telling  the  jury, 
in  answer  to  a  question  by  the  foreman,  that  the  question  whether 
there  was  a  several  fishery  before  Magna  Charta  was  left  to  them. 
The  counsel  for  the  appellants  complained  that,  though  he  thus 
avoided  what  would  have  been  a  misdirection,  the  verdict  obtained 
by  the  use  of  such  strong  language  could  not  be  satisfactory ;  and 
some  countenance  to  this  objection  is  given  by  Chief  Justice  May, 
who  says  (Appendix,  814) :  "  Language  of  this  strength  was  calcu- 
lated to  make  a  deep  impression  on  a  jury;  particularly 
in  a  case  of  this  nature,  where  a  jury  *  would  probably  [*  191] 
feel  disposed  to  be  guided  by  the  opinion  of  the  presiding 
Judge. "  I  agree  that  it  was.  But  I  think  that  the  Judge  would 
have  done  wrong  if  he  had  not  let  them  know  what  was  his 
opinion  on  this  question,  for  the  very  reason  that  the  jury  would 
be,  and  ought  to  be,  much  guided  by  his  opinion,  and  though  his 
opinion  would  have  lost  none  of  its  force  by  being  expressed  more 
mildly,  it  was,  in  my  opinion,  in  substance  right.  Had  there 
been  any  real  question  requiring  the  common  sense  of  the  jurors 
to  be  applied,  there  might  have  been  ground  for  saying  that  the 
strength  of  the  language  rendered  the  verdict  not  satisfactory.  As 
it  is,  I  now  see  no  ground  for  so  holding. 

The  Judge  then  proceeded  to  comment  on  the  evidence,  and, 
after  pointing  out  that  the  patent  to  Sir  Richard  Boyle  gave  him 
in  terms  the  fishery,  says :  "  Now  putting  out  of  view  the  other 
royal  patents,  which  I  do  not  at  present  refer  to,  the  question  for 
you  is,  had  the  King  power  to  make  that  grant  ?  If  he  had,  the 
title  is  traced  to  the  Duke,  and  if  Sir  Eichard  Boyle  got  a  royal 
fishery  by  that  grant,  no  exercise  of  the  right  of  cot-fishing,  or 
any  other  fishing,  in  that  river,  would  deprive  him  of  that  fish- 
ery. The  only  use  that  can  be  made  of  it  is  to  furnish  an  argu- 
ment that  the  King  could  not  make  such  a  grant  because  the  river 
had  not  been  appropriated,  but  always  remained  open  to  the  pub- 
lic. That  brings  us  back  to  the  earlier  documents  to  see  what 
light  they  throw  upon  this  question,  viz. ,  whether  this  river  had 
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been  appropriated  or  dealt  with  before  Magna  Charta.  *  And  after 
commenting  on  the  documents  in  a  way  not  objected  to,  and  point- 
ing out  that  the  two  religious  houses  of  Lismore  and  Molanassa 
had  one  of  them  the  upper  fishery  and  the  other  the  lower  one,  he 
proceeds :  **  The  result  therefore,  so  far  as  I  have  gone,  is  that  you 
have  the  entire  bed  and  soil  of  the  river  conveyed  to  a  subject ; 
you  have  the  upper  part  of  the  river  down  to  Comaun-Kildroneigh 
appropriated,  and  you  have  the  lower  part  down  to  the  harbour  of 
Youghal  appropriated.  Then  we  come  to  the  middle  reach  of  the 
river  —  that  is,  the  one  in  which  the  question  arises,  namely, 
from  where  the  Bishop's  fishery  ended  to  where  the  other  fishery 
begins  —  and  it  certainly  would  be  a  very  singular  thing  if  it 

should  turn  out  that  the  middle  portion  of  the  fishery  was 
[*192]   left  unappropriated,   and  that,   while  the  public  *were 

excluded  from  the  upper  and  lower  end,  they  had  a  pub- 
lic right  of  fishery  in  the  middle  of  the  river.  Well,  the  impor- 
tant question  in  this  case  is.  Is  that  so  as  to  the  middle  reach  of 
this  river?* 

He  then  comments  at  some  length  on  the  inquisitions  and  other 
documents  proving  ancient  possession,  in  a  manner  not  now  com- 
plained of,  and  on  the  Chancery  proceedings  between  the  Earl  of 
Cork  and  the  Villiers  family  in  a  way  much  complained  of,  but 
which,  as  I  have  already  said,  was  in  my  opinion  quite  rights  and 
then  proceeds  thus :  *  You  have  now  to  sum  up  the  results  to  be 
deduced  from  these  early  documents  —  you  have  the  exclusive  title 
to  the  bed  and  soil  of  the  river  vested  in  the  Duke  of  Devonshire ; 
you  have  the  upper  part  of  the  river,  appropriated  by  the  Bishop 
and  Dean  and  Chapter  of  Lismore  long  before  the  time  of  legal 
memory,  and  you  have  the  lower  part  appropriated  by  the  monas- 
tery of  Molanassa  (I  am  referring  to  the  Desmond  title,  not  to  the 
Boyle  title  at  present).  You  have  one  half  of  the  middle  part  of 
the  river  —  that  called  the  Strancally  reach  —  you  have  the  middle 
part  of  it  appropriated  to,  and  belonging  to,  and  owned  by  the 
Villiers  as  the  descendants  from  Desmond ;  and  if  that  be  the  case 
is  it  possible,  is  it  conceivable,  that  a  public  right  of  fishery  could 
exist  in  the  other  half  of  that  Strancally  reach,  namely,  from  the 
medium  filum  —  from  the  middle  part  of  the  river  —  from  the 
middle  channel  of  the  river  opposite  the  Dromana  several  fishery, 
extending  to  the  lands  of  Strancally  at  the  other  side  ?  Is  it  j 
sible  —  can  the  wildest  imagination  suggest  —  that  a  ] 
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ery  could  exist  in  a  place  one-half  of  which  is  a  several  fishery  ? 
Is  it  possible  to  have  a  public  fishery  ad  medium  filum  in  one 
half,  with  a  several  fishery  in  the  other  half?  Now  Lord  Cork 
could  not  dispute  the  Yilliers'  title;  he  never  took  any  proceed- 
ings to  do  so,  and  it  is  quite  evident  he  could  not,  for  just  as  the 
manor  of  Dromana  had  the  fishing  to  the  middle  of  the  river,  for 
it  was  appurtenant  to  that  manor,  just  as  the  fishing  of  the  upper 
part  of  the  river  was  appurtenant  to  Lismore  manor,  and  just  so 
the  lower  part  was  appurtenant  to  Molanassa  —  but  to  whom  did 
the  other  part  of  the  fishery  belong  ?  Was  it  outstanding  in  the 
public?  I  think  it  absurd  to  suppose  it  belonged  to 
anything  except  to  the  manor  of  Strancally ;  to  *  the  [*  193] 
owner  of  Strancally  who  claimed  the  entire,  and  we  find 
under  the  early  inquisitions  that  the  fishery  is  found  extending 
along  the  river  here  three  miles  in  length.  If  that  fishery  of  the 
other  half  of  the  river  was  a  several  fishery  appertaining  to  and 
belonging  to  the  manor  of  Strancally,  that  belonged  to  some  one, 
and  the  question  is,  to  whom  does  it  belong?  Who  is  now 
entitled  to  that?" 

Chief  Justice  Mat,  I  think,  has  misapprehended  the  effect  of 
this  part  of  the  summing  up.  He  seems  to  think  that  the  Judge 
directed  the  jury  as  a  matter  of  law  that  the  Villiers*  title  was 
proved ;  that,  if  he  had  done  so,  would  have  been  as  objectionable 
as  if  he  had  directed  a  verdict  for  the  plaintiff.  But  I  think  he 
does  no  more  than  sum  up  the  results  which  he  thinks  the  jury 
should  draw  from  the  evidence  which  he  has  just  laid  before  them, 
and  then  leave  to  them  as  a  matter  of  common  sense  and  probabil- 
ity whether  it  was  likely  that  there  should  be  this  one  portion  of 
the  river  left  unappropriated.  If  the  jury  thought  that  it  would 
be  singular  if  in  the  time  of  Henry  II.,  or  before,  all  else  was 
appropriated,  and  this  reach  left  unappropriated,  they  would  more 
readily  give  weigh^to  the  evidence  tending  to  show  that  this  also 
was  appropriated.  If  he  had  told  the  jury  that  it  was  in  point  of 
law  impossible  that  this  portion  of  the  river  could  be  left  to  the 
public,  he  was  wrong;  it  certainly  could  have  been  so.  If  he 
merely  left  it  to  them  as  an  improbability,  or  singular  thing  if  it 
was,  and  left  that  to  them  as  tending  to  make  them  give  more 
weight  to  the^  evidence  in  favour  of  the  Duke,  he  was  right  I 
think  that  \yas  what  he  did  do,  and  what  the  jury  must  have 
understood  him  to  do.     I  do  not  doubt  that  it  had  weight  with 
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Section  III.  —  Sea-WaUs  and  Protective  Works. 

No.  16.  — EEX  V.  COMMISSIONEKS  OF  SEWERS  FOE 

PAGHAM. 

(K.  B.  1828.) 

No.  17.— ATTORNEY-GENERAL  u  TOMUNK 
(c.  A.  1880.) 

RULE. 

The  owner  of  land  on  the  sea  front  is  entitled  to  erect 
such  works  as  are  necessary  for  the  protection  of  his  land, 
although  they  may  cause  the  sea  to  attack  with  increased 
violence  the  land  of  a  neighbour. 

But  he  is  not,  although  he  may  be  owner  of  the  fore- 
shore, entitled  to  destroy  a  natural  barrier  which  protects 
the  adjoining  land  from  the  inroads  of  the  sea. 

Bex  v.  CommissionerB  of  Sewers  for  Fagham. 

8  Barn.  &  Creas.  355-S62  (32  R.  R.  406). 

Sea-Share.  — Protective  Works.  —  Commissioners  of  Sewers.  —  Liability. 

[356]  Where  Commissioners  of  Sewers  acting  bondjide  for  the  benefit  of 
the  levels  for  which  they  were  appointed,  erected  certain  defences  against 
the  inroads  of  the  sea,  which  caused  it  to  flow  with  greater  yiolence  against, 
and  injure  the  adjoining  land  not  within  the  levels:  Heldj  that  they  oould  not 
be  compelled  to  make  compensation  to  the  owner  of  the  land,  or  to  erect  new 
works  for  his  protection ;  for  that  all  owners  of  laud  exposed  to  the  inroads  of 
the  sea,  or  Commissioners  of  sewers  acting  for  a  number  of  land-owners,  have 
a  right  to  erect  such  works  as  are  necessary  for  their  own  protection,  even 
although  they  may  be  prejudicial  to  others. 

A  rule  had  been  obtained  calling  upon  the  commissioners  to 
show  cause  why  a  mandamus  should  not  issue,  directed  to  them> 
commanding  them  to  issue  a  precept  to  the  sheriff  of  the  county  of 
Sussex  to  summon  a  jury  for  the  purpose  of  inquiring  what  hurt, 
loss,  or  disadvantage  hath  been  sustained  by  W.  Cosens  by  reason 
of  certain  groins  and   other  works  erected   and   made   by  the 
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said  Commissioners  within  the  limits  of  the  said  levels, 

*  and  of  assessing  and  ascertaining  the  compensation  to  be  [*  356] 
paid  to  the  said  W.  Cosens  for  the  same ;  or  to  erect  and  make 

such  other  works  as  should  be  necessary  and  sufficient  to  prevent 
further  injury  being  done  to  the  premises  of  the  said  W.  Cosens  by 
reason  of  the  said  groins  and  other  works  above  mentioned. 

The  rule  was  obtained  on  affidavits  which  stated  that  Cosens 
was  owner  of  certain  lands  on  the  sea-shore  of  Sussex,  abutting  on 
the  west  on  the  levels  above  mentioned ;  that,  thirty  years  ago,  he 
erected  a  mill  100  yards  from  high-water  mark,  and  that  about 
that  time  the  Commissioners  altered  the  groins  and  other  works, 
which  had  been  before  erected  to  protect  the  level  against  the 
inroads  of  the  sea,  by  taking  away  several  small  groins,  and  erect- 
ing one  large  groin  in  lieu  thereof,  at  the  easternmost  point  of  the 
levels,  and  adjoining  his  (Cosens's)  land.  That  the  effect  of  this 
groin  was  to  cause  the  sea  to  flow  with  increased  force  against 
his  land;  and  that  in  consequence  thereof  his  land  had  been 
gradually  washed  away  until  high-water  mark  was  within  fifteen 
yards  of  his  mill.  That  his  property  was  thereby  much  reduced  in 
value,  and  that  he  had  made  application  to  the  Commissioners  for 
compensation  and  protection,  but  without  effect. 

The  affidavits  in  answer  stated  that  the  sea  was  making  en- 
croachments on  the  whole  of  that  part  of  the  coast,  and  that  no 
part  of  it  could  be  secure  unless  groins  or  other  works  were 
erected  for  its  protection.  That  the  groin  adjoining  Cosens's  land 
was  essential  to  the  safety  of  the  levels  placed  under  their  care  ; 
that  before  it  was  erected  they  had  endeavoured  to  ascertain  the 
best  position  and  shape  for  it,  and  had  made  it  merely  with 

♦  a  view  to  the  protection  of  the  levels,  and  not  for  the  [*  357] 
purpose   of  injuring  Cosens.      That  the  effect  of  every 

groin  was  to  make  the  water  flow  with  greater  force  against  the 
land  to  the  eastward,  but  that  if  Cosens  erected  proper  groins  for 
his  own  security  his  property  would  not  be  injured. 

Gurney,  Thesiger,  and  Capron  showed  cause,  and  contended 
that  the  Commissioners  had  no  power  to  grant  compensation  to 
Cosens.  Their  commission  extends  only  to  lands  within  the  level, 
and  the  statute  does  not  enable  them  to  summon  a  jury  to  assess 
the  quarUum  of  damage  sustained  by  any  person  not  having  lands 
there.  Neither  can  they  be  compelled  to  make  new  works  for 
Cosens's  protection ;  they  have  acted  bond  fide,  to  the  best  of  their 
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skill  and  judgment  in  the  execution  of  their  duty  towards  the 
owners  of  the  lands  within  the  level ;  and  if  they  have  not  exceeded 
the  powers  vested  in  them,  nor  have  acted  wantonly  and  oppres- 
sively, to  the  injury  of  Cosens,  they  are  not  responsible  for  the 
consequences  of  their  acts. 

Brodrick,  contra,  —  The  question  is  of  great  importance ;  for 
although  the  works  erected  by  the  Commissioners  may  be  for  the 
benefit  of  the  level,  they  are  certainly  very  injurious  to  Cosens ; 
and  if  he  cannot  obtain  redress  by  this  mode,  he  is  altogether  with- 
out remedy.  No  action  will  lie  against  the  Commissioners,  they 
are  protected  by  the  commission ;  but  it  was  distinctly  said  by  the 
Court  in  the  case  of  Cardiffe  Bridge,  1  Salk.  146,  that  Commis- 
sioners of  Sewers  are  subject  to  the  inspection  of  this  Court 
[*  358]  by  *  writ  of  mandamus ;  and  that  they  are  to  exercise  a 
legal,  not  an  arbitrary,  discretion,  is  laid  down  as  an  estab- 
lished principle  of  law  in  Book'' 8  Case,  5  Co.  Eep.  100,  and  Keighiifs 
Case^  10  Co.  Eep.  140,  (p.  811,  post).  The  Commissioners  might, 
in  the  first  instance,  have  made  compensation  to  Cosens ;  for  when 
the  groin  was  made,  they  had  to  summon  a  jury  to  ascertain  the 
expense,  and  the  proportions  in  which  it  was  to  be  borne ;  com- 
pensation to  a  party  who  would  be  injured  by  the  work  might 
very  fairly  have  been  considered  as  a  part  of  the  expense,  and  in 
that  mode  justice  might  have  been  done. 

In  Callis  on  Sewers,  104,  it  is  said,  "Z7iW  nova  sit  maris  incursio, 
ibi  novum  est  apponendum  remedium,  with  this  caution,  that  under 
the  pretence  of  the  common  weal,  a  private  man's  welfare  be  not 
intended,  to  the  charge,  trouble,  and  burden  of  the  county ;  and 
with  this  also,  that  where  any  man's  particular  interest  and  inheri- 
tance is  prejudiced  for  the  commonwealth's  cause,  by  any  such 
new-erected  works,  that  that  part  of  the  county  be  ordered  to 
recompense  the  same,  which  have  good  thereby."  Mr.  Cosens, 
then,  having  been  injured  by  the  new  groin  made  for  the  benefit 
of  the  level,  ought  to  be  compensated  by  the  owners  of  the  land 
within  the  level.  But,  admitting  that  there  may  be  a  difficulty  in 
summoning  a  jury  now  to  inquire  into  the  damage  sustained,  and 
making  compensation,  there  can  be  none  in  granting  a  man- 
damus commanding  the  Commissioners  to  erect  such  new  works 
as  are  necessary  for  the  protection  of  Cosens's  land  or  to  restore 
the  ancient  works.  In  Hex  v.  Severn  Railway  Company,  2 
B.   &   Aid.  646  (21  R  R.  433),  this  Court  commanded  them  to 
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*  restore  a  railroad  which  had  been  taken  up ;  and  in  Rex  v.  [*  359] 
The  Vice-Chancellor  of  Cambridge,  3  Burr.  1660,  WiLMOT 

J.,  as  to  granting  a  mandamus,  said,  "If  there  is  a  clear  right, 
the  Court  ought  to  find  out  a  suitable  and  adequate  remedy,  and 
even  to  make  a  precedent,  if  they  cannot  find  one;  for  where 
there  is  a  right,  law  and  justice  require  that  there  should  be  some 
remedy  or  other."  Here,  then,  Cosens  has  sustained  damage  in 
consequence  of  the  groin  erected  by  the  Commissioners.  Further 
damage  will  ensue  unless  new  works  for  his  protection  are  erected ; 
and  the  question  in  efifect  comes  to  this,  viz.  at  whose  expense 
those  works  ought  to  be  erected.  It  is  but  just  that  they  who 
have  occasioned  the  injury  should  pay  for  the  remedy ;  and  if  so, 
the  Court  will  find  a  mode  of  compelling  them  to  do  it.  ' 

Lord  Tbnterden,  Ch.  J. :  — 

I  am  of  opinion  that  this  rule  must  be  discharged.  At  the 
time  when  the  motion  was  made  the  Court  expressed  great  doubt 
whether  it  could  be  sustained.  The  matter  has  now  been  fully 
discussed,  and  the  counsel  for  Mr.  Cosens  concluded  by  observing 
that  it  was  reduced  to  this  question.  Who  is  to  bear  the  expense  of 
erecting  the  works  necessary  to  protect  Cosens's  land  ?  and  I  think 
he  is  perfectly  correct  in  considering  that  as  the  substantial  ques- 
tion. Let  us  see,  then,  how  the  matter  stands.  The  Commissioners 
of  Sewers,  for  the  protection  of  that  land  which  it  was  their  duty 
to  protect,  have  erected  a  certain  work.  It  is  not  pretended  that 
in  so  doing  they  did  not  exercise,  at  least,  an  honest  discre- 
tion ;  and,  looking  at  the  afl&davits  on  the  one  side  and  on 

*  the  other,  it  is  not  by  any  means  clear  that  they  did  not  [*  360] 
do  the  very  best  thing  that,  under   the   circumstances, 

could  be  done  to  attain  the  object  they  had  in  view.  But  it  is  con- 
tended that  this  new  groin  has  caused  the  sea  to  flow  with  greater 
violence  against  the  land  of  Mr.  Cosens,  and  make  a  greater  inroad 
upon  it,  than  possibly  it  might  otherwise  have  done  ;  and  that  as 
the  Commissioners,  acting  for  the  benefit  of  the  level,  have  occa- 
sioned this  damage,  they  must  make  compensation  for  it.  It  may 
be  conceived  that  such  is  the  efl^ect  of  the  groin ;  but  the  sea  is  a 
common  enemy  to  all  proprietors  on  that  part  of  the  coast,  and  I 
cannot  see  that  the  Commissioners,  acting  for  the  common  interest 
of  several  landowners,  are,  as  to  this  question,  in  a  different  situa- 
tion from  any  individual  proprietor.     Now,  is  there  any  authority 
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for  saying  that  any  proprietor  of  land  exposed  to  thjB  inroads  of  the 
sea,  may  not  endeavour  to  protect  himself  by  erecting  a  groin  or 
other  reasonable  defence,  although  it  may  render  it  necessary  for 
the  owner  of  the  adjoining  land  to  do  the  like  ?  I  certainly  am 
not  aware  of  any  authority  or  principle  of  law  which  can  prevent 
him  from  so  doing.  If  we  were  in  this  instance  to  say  that  the 
Commissioners  for  the  level  in  question  were  bound  to  erect  a 
groin  for  Mr.  Cosens,  it  might,  and  probably  would,  cause  injury 
to  the  land  lying  to  the  eastward  in  the  same  manner  as  that 
erected  for  the  protection  of  the  level  has  caused  injury  to  Mr, 
Cpsens ;  and  the  owner  of  the  land  lying  eastward  of  Mr.  Cosens 
would  have  a  right  to  call  upon  the  Commissioners  to  protect  him 
also.     In  like  manner  each  successive  proprietor  of  land  lying  to 

the  eastward  would  be  entitled  to  claim  protection,  and 
[*  361]  the  Commissioners  might  be  compelled  to  erect  *  defences 

against  the  sea  along  the  whole  line  of  coast  from  the 
level  of  Pagham  to  the  North  Foreland;  for  so  far,  I  believe, 
the  sea  is  making  inroads  upon  the  land.  The  extent  to  which 
the  principle  must  be  carried,  if  once  admitted,  satisfies  me  that  it 
cannot  be  sustained  in  reason  or  in  law.  I  am,  therefore,  of  opinion 
that  the  only  safe  rule  to  lay  down  is  this,  that  each  landowner 
for  himself,  or  the  Commissioners  actiag  for  several  landowners, 
may  erect  such  defences  for  the  land  under  their  care  as  the 
necessity  of  the  case  requires,  leaving  it  to  others,  in  like  manner, 
to  protect  themselves  against  the  common  enemy.  For  these 
reasons,  the  rule  for  a  mandamus  must  be  discharged. 

Bayley,  J.:  — 

I  am  entirely  of  the  same  opinion.  It  seems  to  me  that  every 
landowner  exposed  to  the  inroads  of  the  sea  has  a  right  to  pro- 
tect himself,  and  is  justified  in  making  and  erecting  such  works  as 
are  necessary  for  that  purpose ;  and  the  Commissioners  may  erect 
such  defences  as  are  necessary  for  the  land  entrusted  to  their 
superintendence.  If,  indeed,  they  made  unnecessary  or  improper 
works,  not  with  a  view  to  the  protection  of  the  level,  but  with  a 
malevolent  intention,  to  injure  the  owner  of  other  lands,  they 
would  be  amendable  to  punishment  by  criminal  information  or 
indictment,  for  an  abuse  of  the  powers  vested  in  them.  But  if 
they  act  bond  fide,  doing  no  more  than  they  honestly  think  neces- 
sary for  the  protection  of  the  level,  their  acts  are  justifiable,  and 
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those  who  sustain  damage  therefrom  must  protect  themselvea  It 
has  been  argued  that  Mr.  Coeens,  having  sustained  damage  from  the 
groin  erected  by  the  Commissioners,  is  entitled  to  com- 
pensation. I  do  not  agree  to  that  as  an  abstract  ♦  pro-  [*  362] 
position.  If  a  man  sustains  damage  by  the  wrongful  act 
of  another,  he  is  entitled  to  a  remedy  ;  but  to  give  him  that  title 
those  two  things  must  concur,  damage  to  himself,  and  a  wrong 
committed  by  the  other.  That  he  has  sustained  damage  is  not  of 
itself  sufficient.  Now  here  Mr.  Cosens  may  have  sustained  damage, 
but  the  Commissioners  have  done  no  wrong.  The  dictum  of  Mr. 
Justice  Wilmot  was  cited  to  show  that  where  there  is  a  right  this 
Court  ought  to  find  a  remedy.  But  the  right  that  Mr.  Cosens  and 
each  landowner  has,  is  to  protect  himself ;  not  to  be  protected  by 
his  neighbours.  To  that  right  no  injury  has  been  done,  nor  can 
any  wrongful  act  be  charged  against  the  Commissioners ;  the  Court, 
therefore,  have  no  grounds  for  granting  the  mandamus  applied  for. 

HoLROYD  and  Littledalb,  JJ.,  concurred.  RtUe  discharged. 


Attomey-Oeneral  v.  Tomline. 

14  Ch.  D.  58-70  (8.  C.  59  L.  J.  Ch.  877  ;  42  L.  T.  880 ;  28  W.  R.  870). 

Foreshore.  —  Removal  of  Shingle.  — Injury  to  Neighbouring  Landowner,  —  [58] 
Duty  of  Crown  to  protect  the  Realm. 

It  is  the  duty  of  the  Crown  to  protect  the  realm  from  the  inroads  of  the  sea 
by  maintaining  the  natural  barriers,  or  by  raising  artificial  barriers ;  and  there- 
fore no  subject  is  entitled  to  destroy  a  natural  barrier  against  the  sea.  And  if 
the  destruction  of  such  natural  barrier  would  cause  an  injury  to  a  neighbour- 
ing landowner,  he  is  entitled  to  an  injunction  to  restrain  it. 

In  an  action  by  the  owner  of  a  piece  of  land  adjoining  the  foreshore,  an 
injunction  was  granted  to  restrain  the  defendant,  the  owner  of  the  foreshore, 
from  removing  shingle  therefrom,  so  as  to  expose  the  plaintiff's  land  to  the 
ini-oads  of  the  sea;  although  the  shingle  was  removed  for  sale  in  a  natural  and 
ordinary  user  of  the  land. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice  Fry  (12 
Ch.  D.  214). 

The  matter  came  before  the  Court  on  an  action  in  the  nature 
of  an  information  by  the  Attorney-General  on  behalf  of  the  Crown, 
and  an  action  by  the  Secretary  of  State  for  the  War  Department, 
as  plaintiff,  against  Colonel  George  Tomline,  the  lord  of  the  manor 
of  Felixstowe  Priory,  in  the  county  of  Suffolk. 
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The  statement  of  claim  alleged  that  the  plaintiff  was  seised  in 
fee  simple,  in  trust  for  the  Queen,  of  certain  land  situate  near 
Felixstowe  Priory,  which  formed  the  site  and  enclosure  of  a  martello 
tower  known  as  the  U  Tower.  The  east  side  of  his  land  imme- 
diately adjoined  the  sea-shore  in  the  estuary  and  near  the  mouth 
of  the  river  Deben.  The  defendant  was  lord  of  the  manor,  and 
as  such  claimed  to  be  owner  of  the  foreshore.  The  eastern  portion 
of  the  plaintiff's  land  lay  very  low,  and  was  frequently  below  the 
level  of  the  sea  at  high  water  in  spring  tides.  A  shingle  bank 
on  the  beach  formed  a  natural  barrier  which  protected  the  land 
from  the  sea,  and  was  the  only  barrier  which  prevented  the  sea 
from  encroaching  on  the  plaintiffs  land.  The  defendant  had  for 
some  years  past  sold  to  ship-masters  and  other  persons  large 
quantities  of  the  shingle  from  the  beach  for  ballast ;  and 
[*  59]  the  *  plaintiff  alleged  that  in  consequence  of  the  removal  of 
the  shingle,  the  northeast  corner  of  the  plaintiffs  land  was 
in  immediate  danger  of  being  flooded,  and  if  the  removal  of  the 
shingle  was  continued  the  whole  natural  barrier  of  shingle  would 
be  destroyed,  and  the  plaintiffs  land  would  be  washed  away,  and 
the  stability  of  the  martello  tower  endangered.  The  informant 
and  plaintiff,  therefore,  claimed  an  injunction  to  restrain  the 
defendant  from  removing  the  shingle. 

The  defendant  in  his  defence  claimed  the  right  to  remove  the 
shingle  from  the  foreshore  as  lord  of  the  manor ;  but  he  denied 
that  the  exercise  of  his  rights  in  the  removal  of  the  shingle  would 
affect  the  natural  bank  of  shingle,  or  that  it  would  leave  the 
plaintiffs  land  unprotected  from  the  sea,  or  would  endanger  the 
stability  of  the  martello  tower. 

The  defendant  also  denied  that  the  Queen,  either  in  right  of 
her  prerogative  or  as  a  landowner,  had  any  right  to  maintain  the 
suit. 

The  facts  and  effect  of  the  evidence  are  fully  stated  in  the 
previous  report. 

At  the  trial  Mr.  Justice  Fry  granted  an  injunction  restraining 
the  defendant  from  so  digging  or  removing,  or  authorizing  to  be 
dug  or  removed,  any  shingle  from  the  natural  barrier  of  shingle  as 
to  endanger  the  plaintiffs  land,  and  expose  it  to  the  inroads  of 
the  sea. 

From  this  judgment  the  defendant  appealed. 

Cookson,  Q.  C,  and  Hadley,  for  the  appellant :  — 
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The  plaintiff's  evidence  is  insuflBcient  to  show  any  present 
injury  or  any  danger  of  future  injury  to  the  land.  The  defendant 
claims  to  exercise  his  right  to  the  foreshore  in  a  natural  and 
legitimate  way.  The  taking  away  of  the  shingle  from  time  to 
time  and  selling  it  for  profit  is  a  legitimate  use  of  it.  If  his 
neighbour  is  injured  by  his  doing  so,  there  is  no  right  of  action. 
A  man  may  take  all  the  coal  from  under  his  own  land,  if  he  does 
so  in  the  ordinary  course  of  mining,  although  by  so  doing  he  may 
drown  his  neighbour's  mine :  Smith  v.  Kcnrick,  7  C.  B.  415 ;  Wilson 
V.  Wadddl,  2  App.  Cas.  95.  There  is  no  liability  on  the 
defendant  to  protect  *  his  neighbour  from  the  sea :  Hudson  [*  60] 
V.  Tahor,  2  Q.  B.  D.  290.  The  plaintiff  can  get  no 
assistance  from  joining  the  Attorney-General  in  the  action.  An 
individual  who  has  no  right  of  action  himself  cannot  invoke  the 
royal  prerogative  to  assist  him.  The  prerogative  can  only  be 
exercised  for  the  benefit  of  the  public,  and  in  the  present  case  no 
public  injury  is  alleged.  Indeed,  the  plaintiff  does  not  himself  in 
the  pleadings  rely  on  the  prerogative,  but  rests  his  case  on  his 
possessory  title  to  the  land. 

Sir  H.  Giffard,  S.  G.,  and  Rigby  (Sir  J.  Holker,  A  G.,  with  them), 
for  the  Crown :  — 

It  is  true  that  we  rest  our  case,  not  on  the  Queen's  prerogative, 
but  on  the  title  of  the  Secretary  of  State  to  the  martello  tower  and 
enclosure;  but  the  question  of  prerogative  incidentally  arises  in 
the  action.  We  do  not  say  that  the  plaintiff  is  in  a  better 
position  than  any  private  individual,  but  the  duty  which  lies  on 
the  Crown  to  protect  the  realm  from  the  sea  renders  the  act  of 
the  defendant,  by  which  the  natural  barrier  against  the  sea  is 
interfered  with,  a  wrong:  The  Case  of  the  Isle  of  Ely,  10  Co.  Rep. 
141,  a.  If  this  foreshore  were  in  the  possession  of  the  Crown  it 
would  be  a  violation  of  duty  for  the  Crown  to  remove  it,  and  the 
defendant  cannot  do  what  the  Crown  could  not  do.  Therefore,  the 
act  being  wrongful,  any  individual  who  is  injured  has  a  right  to 
the  protection  of  the  Court.  The  evidence  is  clear  that  the  plain- 
tiff's land  has  been  imperilled  by  the  acts  of  the  defendant,  and  he 
claims  to  continue  such  acts  as  his  right.  It  is  also  proved  that 
this  shingle  is  a  natural  barrier  defending  that  part  of  the  coast 
from  the  sea ;  if  it  were  removed,  a  large  tract  of  land  would  be 
flooded. 

Hadley,  in  reply. 
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James,  L.  J. :  — 

I  am  of  opinion  that  the  judgment  of  the  learned  Judge  ought 
to  be  affirmed. 

Upon  the  question  of  fact  the  learned  Judge  arrived  at  the 
conclusion,  as  warranted  by  the  evidence,  that  the  bank  in 
question  had  been  substantially  interfeied  with  by  the  acts 
[*  61]  of  *  the  defendant,  and  that  those  acts  had  resulted  in  an 
appreciable  injury  to  a  particular  part  of  the  land,  and  he 
was  further  of  opinion  (as  it  appears  to  us  rightly)  that  the  defend- 
ant was  claiming  as  of  right  to  continue  to  do  that  which  he  had 
done,  notwithstanding  the  consequences  of  the  act  upon  the  ad- 
joining lands  of  the  plaintiff.  For  this  purpose  it  need  not  be  con- 
sidered whether  it  is  the  land  of  the  Crown  or  anybody  else's  land. 
That  is  not  material  He  was  of  opinion,  therefore,  that  sufficient 
facts  had  been  established  in  evidence  to  prove  an  intention  on 
the  part  of  the  defendant  to  do  that  which  would  continue  the 
injury  and  which  would  conduce  to  damage  and  injury  to  the 
owner  of  the  adjoining  land,  and  that  therefore  it  was  a  fit  case 
for  the  interference  of  the  Court  by  way  of  injunction  to  restrain 
him  from  doing  that  which  would  be  a  nuisance  to  his  neighbours 
(for  that  is  the  extent  of  the  injunction),  if  he  were  minded  so 
to  do,  and  that  therefore  there  was  a  proper  case  established  in 
point  of  fact  and  in  point  of  claim  on  the  part  of  the  plaintiff  to 
warrant  the  Court  determining,  as  between  the  plaintiff  and  the 
defendant,  the  question  of  right. 

The  learned  Judge  was  of  opinion  that  there  was  a  right  on  the 
part  of  the  landowners  within  this  natural  barrier,  this  natural 
wall  of  shingle,  to  have  that  wall  preserved  from  actual  wilful  in- 
jury or  trespass  by  anybody,  and  the  learned  Judge  put  it  as  de- 
rived from  the  prerogative  of  the  Crown.  He  used  the  word 
"  prerogative  "  but  it  appears  to  me  (and  the  Solicitor-General  ac- 
cepts the  suggestion)  that  the  word  prerogative  in  the  context  was 
not  an  accurate  or  an  appropriate  term  —  at  least  that  it  was  not 
the  most  accurate  or  appropriate  term  to  be  used.  I  should  not 
myself  use  the  word  "prerogative,"  but  the  way  in  which  the 
learned  Judge  substantially  put  it  may  be  shortly  stated  thus: 
That  it  is  a  part  of  the  duty  of  the  Crown  of  England  to  protect 
the  realm  of  England  from  the  incursions  of  the  sea  by  appropriate 
defences ;  and  certainly,  if  that  was  part  of  the  duty  of  the  Crown* 
it  was  no  less  the  duty  of  the  Crown  to  protect  the  realm  by  leaving 
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unimpaired  the  natural  defences  which  already  existed  from  time 
immemorial  and  probably  from  periods  of  remote  geological  anti^ 
quity,  than  to  protect  it  by  artificial  defences  when  artificial 
defences  were  required.  And  the  learned  Judge  further 
held  that,  *  it  being  the  duty  of  the  Crown  to  protect  this  [*  62] 
bank  (and  it  appears  to  me  the  learned  Judge  was  quite 
right  in  so  holding),  the  bank  itself  was  under  the  safeguard  of  the 
Royal  authority,  or  Royal  prerogative,  in  this  sense,  that  any  per- 
son removing  this  bank,  which  existed  naturally  so  as  to  prevent 
or  interfere  with  the  performance  by  the  Crown  of  this  public  duty, 
would  be  committing  a  wrongful  act.  It  would  be  as  much  a 
wrongful  act  of  a  person  to  wilfully  destroy  the  natural  bank 
which  the  Crown  was  bound  to  protect  and  maintain,  as  it  would 
be  a  wrongful  act  of  any  person  to  interfere  with  the  artificial  bar- 
rier which  the  Crown  might  out  of  its  own  revenues  have  set  up 
by  the  erection  of  a  sea-wall.  It  would  be  a  wrongful  act  to  in- 
terfere with  that  which  it  would  be  the  duty  of  the  Sovereign  to 
maintain,  a  wrongful  act  which  might  result  in  a  damage  to  a  person 
who  was  entitled  to  the  protection-  of  the  Crown  and  who  was  en- 
titled to  call  upon  the  Crown  to  protect  his  land  from  the  inroads 
of  the  sea.  It  would  be  a  wrongful  act  done  in  the  nature  of  a  nui- 
sance, and  the  person  who  suffered  the  particular  damage  occasioned 
by  the  nuisance  would  have  a  right  to  call  upon  the  Court  to  inter- 
fere for  his  protection.  Another  view  of  it  may  be  this :  When  the 
land  was  the  land  of  the  Crown,  as  all  land  in  the  country  was, 
or  is  presumed  in  point  of  law  to  have  been  at  one  time,  beyond 
all  question  it  would  have  been  a  wrong  on  the  part  of  the  Crown 
wilfully  to  have  removed  this  barrier.  When  the  land  was  trans- 
mitted by  grant  to  a  subject  the  subject  could  not  do  that  which 
would  have  been  a  wrongful  act  on  the  part  of  the  Crown  if  th6 
land  had  remained  in  possession  of  the  Crown.  That  appears  to 
I  me  to  be  the  train  of  reasoning  by  which  the  learned  Judge 
arrived  at  the  conclusion  at  which  he  did  arrive  in  this  case,  and 
in  which  I  entirely  concur.  With  regard  to  any  legal  principle  de- 
rived from  the  consideration  of  the  original  possession  of  property 
in  the  Crown  —  the  original  obligation  of  the  Crown  —  I  should 
myself  say  that,  upon  common  principles  of  law,  where  there  is 
such  a  natural  protection  as  this  —  a  barrier  against  the  encroach- 
ments and  inroads  of  the  sea  —  any  person  who  wilfully  removes 
that  natural  barrier  so  as  to  occasion  damage  to  his  neighbour, 
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would   be  guilty  of  a  nuisance,  and  if  a  nuisance,  it  would  be 
one  which  would  give  a  right  of  action  to  the  person  who  suffered 

from  it 
[*  63]      *  Now  the  defence  substantially  raised  is  this.    It  was  a 

defence  raised  something  hj  way  of  analogy  to  what  was 
supposed  to  have  been  decided  in  the  case  of  Smith  v.  Kenrick, 
7  C.  B.  515,  that  is  to  say,  the  defendant  says :  "It  is  very  true 
that  if  I  remove  the  shingle  to  a  certain  extent  you  will  suffer  by 
it  By  natural  causes  the  shingle  has  been  created,  and  only  by 
natural  causes.  The  sea  at  different  times  throws  up  the  shingle 
there,  sometimes  removing  it  and  sometimes  bringing  it  there,  but 
in  the  result  it  leaves  upon  my  land  a  great  body  of  shingle, 
which,  although  varying  in  quantity,  has  a  permanent  existence 
there.  It  is  true  that  that  was  done  by  the  natural  action  of  the 
sea.  Then,  if  I  remove  it,  that  natural  cause  will  produce  exactly 
the  same  effect  upon  your  lands :  therefore  all  that  I  do  is  this,  I 
leave  you  to  deal  with  the  sea  as  a  sort  of  common  enemy.  I  am 
not  obliged  to  protect  you  from  the  common  enemy,  I  have  done 
that  which  on  my  own  land  I  h'ad  a  right  to  do,  and  if  the  result  is 
that  you  are  exposed  to  that  which  is  the  common  enemy,  you 
must  take  your  own  course  —  put  a  wall  up  or  do  whatever  you 
like,  or  leave  the  sea  to  come  on  to  your  land,  and  you  suffer  the 
damage  from  natural  causes,  or  would  have  suffered  from  natural 
causes  if  I  had  not  chosen  to  work  my  own  property  in  my  own 
way.  That,  I  say,  is  exactly  what  was  determined  in  the  case  of 
Smith  V.  Kenrick,  that  if  water  flows  from  my  property  on  to  your 
land  you  must  take  the  consequences  and  protect  yourself  in  the 
best  way  you  can." 

Now,  in  my  opinion,  there  really  is  no  practical  or  useful  analogy 
between  such  a  case  as  the  case  of  Smith  v.  Kenrick  and  the  case 
which  is  before  us.  In  the  case  of  Smith  v.  KenricJc,  and  in  the 
other  case  of  Chasemore  v.  Richards,  2  H.  &  N.  181 ;  7  H.  L.  C.  349 
the  Court  was  dealing  with  an  occult  course  of  water  oozing  through 
crevices,  if  they  were  crevices,  or  probably  more  generally  oozing 
through  pores  in  the  bowels  of  the  earth,  coming  nobody  knows 
whence,  and  finding  its  way  nobody  knows  how  into  the  subterra- 
neous workings.  Now,  the  legal  rights  and  liabilities  flowing  out 
of  such  an  occult  course  of  subterraneous  waters  appear  to  me  to 
throw  no  light  whatever  upon  such  a  thing  as  this,  the  exist- 
ence of  a  great  visible  bank  operating  as  a  protection  against  the 
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visible  waves  of  the  *  sea  and  the  inroads  of  the  ocean,  [*  64] 
which,  through  its  coming  in  there,  are  liable  to  work  de- 
struction by  inundation  or  otherwise. 

It  appears  to  me  that  this  is  too  remote  to  afford  ns  any  analogy, 
and  that  the  case  of  Smith  v.  Kenrick  affords  no  sort  of  justification 
for  the  claim  of  the  defendant.  Under  these  circumstances,  I  think 
the  judgment  of  the  learned  Judge  in  the  Court  below  ought  to  be 
affirmed. 

Brett,  L.  J. :  — 

I  also  think  that  the  judgment  ought  to  be  affirmed,  and  for  the 
reasons  given  by  the  learned  Judge. 

I  confess  I  think  that  he  has,  with  great  care  and  with  remark- 
able skill,  brought  out  the  only  principle  upon  which  the  judgment 
can  properly  be  founded.  I  think  it  is  a  difficult  case,  and  I  think 
that  the  rule  which  he  has  enunciated  and  which  he  has  applied 
has  not,  so  far  as  I  know,  been  before  this  laid  down  or  applied  by 
any  Court. 

Now  I  take  the  facts  to  be  clearly  proved  in  this  case,  and  the 
material  facts  to  be  considered  seem  to  me  to  be  these:  The 
defendant  is  the  owner  of  a  shingle  bank,  which  bank  is  on  the 
borders  of  the  sea,  and  it  is  a  bank  which,  although  it  shifts  from 
time  to  time  by  the  action  of  the  sea,  did  always,  if  left  alone, 
practically  form  a  protection  to  a  part  of  the  kingdom  which  stood 
behind ;  and  the  defendant  has  for  his  own  purposes  used  his  own 
land  in  one  sense  in  the  natural  mode  of  using  that  land.  He 
has  taken  away  from  time  to  time  a  part  of  the  shingle  bank  in 
order  that  it  might  be  sold  or  used  for  ballast  on  board  ship. 
Primd  facie  he  has  done  nothing  which  as  the  owner  he  would 
not  have  a  right  to  do,  and  I  should  say  that  he  has  done  nothing 
which  he  would  not  now  have  to  a  very  great  extent  a  perfect 
right  to  do.  But  he  has  carried  on  this  operation  on  his  own  land 
to  such  an  extent  that,  approximately,  if  he  went  on  he  would  take 
away  from  the  land  behind  this  bank  the  natural  protection  against 
the  sea  which  that  bank  gives.  So  that  if  he  continued  the  same 
operation  the  whole  of  the  bank,  or  so  much  of  it  would  be  taken 
away  as  to  allow  the  sea  to  pass  on  to  the  land  of  this  martello 
tower  and  a  part  of  the  adjacent  country  —  that  is  to  say, 
he  has  so  *  used  this  bank  that  if  he  continued  to  use  it  in  [*  65] 
the  same  way  there  would  be  great  danger  of  the  sea  break- 
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ing  through  upon  the  land  which  is  the  subject-matter  of  the  suit, 
and  upon  other  adjacent  lands.  Then  the  defendant  asserted  that 
what  he  was  doing,  and  what  he  might  do  if  he  continued,  would 
be  done  as  a  matter  of  right. 

Now,  that  being  the  state  of  the  facts,  the  first  difficulty  which 
presents  itself  is  this,  that  this  land  belonging  to  the  defendant  is 
not  in  the  position  of  a  servient  tenement.  There  is  no  private 
right  of  the  holders  of  this  land  of  the  raartello  tower  over  the 
land  of  the  defendant  by  way  of  having  a  right  of  servitude  and 
protection.  The  bank  is  a  protection  not  only  to  the  land  which 
is  the  subject-matter  of  this  suit,  but  to  other  land.  The  defendant 
is  in  possession  of  this  bank  as  his  own  property,  and  although 
this  bank  is  a  protection  to  the  plaintifif's  land,  yet  it  seems  to  me 
that  the  case  of  Hvdson  v.  Tabor,  2  Q.  B.  D.  290,  is  a  binding 
authority  upon  us  to  say  that  there  was  no  obligation  on  the  part 
of  the  defendant  to  keep  up  this  bank,  so  that  if  the  sea  by  any 
change  of  the  formation  of  the  adjacent  land  or  otherwise  had 
been  found  to  be  wearing  away  this  protecting  bank  so  that  it 
would  have  been  apparent  to  everybody  that  immediately,  unless 
something  were  done,  the  sea  would  break  through  the  bank,  it 
seems  to  me  that  the  defendant,  the  owner  of  that  bank,  would  be 
under  no  obligation  whatever  to  keep  the  sea  out ;  and  that  even 
though  it  might  have  been  said  that  he  was  not  using  ordinary 
care,  or  even  though  it  could  be  said  that  he  wilfully  stood  by  and 
saw  the  sea  washing  away  the  bank  so  as  to  endanger  the  land 
behind  it,  he  would  not  have  been  bound  to  do  anything. 

Therefore  it  comes  to  a  nice  point  There  is  no  dominant  right 
of  the  plaintiff  over  the  land  of  the  defendant.  There  is  no  obliga- 
tion on  the  defendant  to  keep  the  sea  out,  and  therefore  the  ques- 
tion comes  to  this,  whether  one  can  find  any  principle  upon  which, 
although  he  is  not  bound  to  keep  the  sea  out,  yet  he  must  not  do 
an  act  which  will  let  the  sea  in.  I  think  there  is  such  a  principle, 
and   that  it  is  the  principle  which  has  been  enunciated  by  the 

learned  Judge,  and  the  principle  upon  which  he  has  acted. 
[*  66]  *  Now  the  learned  Judge  has  used  the  word  "  preroga- 
tive." I  think  I  can  see  how  he  arrived  at  the  use  of  that 
word.  It  is  said  by  Lord  Coke,  who  is  a  great  authority,  in  the 
case  of  the  Ide  of  Ely,  10  Co.  Rep.  141  a,  that  by  the  Common 
Law  "  the  King  ought  of  right  to  save  and  defend  his  realm  as  well 
against  the  sea  as  against  the  enemies  that  it  should  not  be  drowned 
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or  wasted  " ;  that  is  to  say,  there  is  a  duty  on  the  King,  by  reason 
of  his  being  King,  to  defend  his  realm,  and  therefore  of  course  all 
his  realm  and  every  part  of  his  realm  against  the  sea,  so  that  no 
part  of  his  realm  should  be  drowned  or  wasted  by  the  sea.  Now 
when  that  was  declared  in  a  declaratory  statute  (23  Hen.  VIII. 
c.  5),  the  way  in  which  it  was  introduced  was  this,  "  for  that  by 
teason  of  our  dignity  and  prerogative  royal "  (there  is  the  use  of 
the  word  "  prerogative  "  )  "  we  are  bound  to  provide  for  the  safety  and 
preservation  of  our  realm  of  England."  I  take  it  that  the  use  of 
the  word  "  prerogative  "  there  means  the  prerogative  of  being  King, 
and  that  by  reason  of  the  prerogative  of  being  King  there  is  a  cor- 
relative duty,  and  that  the  correlative  duty  b^  reason  of  his  being 
King  includes,  as  Lord  Coke  has  said,  the  duty  to  save  and  defend 
the  realm  from  the  encroachments  of  the  sea. 

Now,  I  confess  to  my  mind  that  is  a  duty  of  what  is  called 
imperfect  obligation.  Supposing  that  the  King  were  to  neglect 
that  duty,  I  know  no  legal  means  —  that  is,  no  process  of  law  — 
common  law  or  statute  law  —  by  which  the  Crown  could  be  forced 
to  perform  that  duty,  but  there  is  that  duty  of  imperfect  obligation 
on  the  part  of  the  royal  authority,  and  that  duty  on  the  part  of 
the  King  gives  a  corresponding  right  to  the  subject ;  but  inasmuch 
as  the  duty  of  the  King  seems  to  me  to  be  a  duty  of  imperfect 
obligation,  the  right  of  the  subject  is  also  an  imperfect  right.  It  is 
a  right  which  as  against  the  Crown  the  subject  has  no  means  to 
enforce:  nevertheless  the  right  exists.  The  right  of  the  subject 
exists  and  the  duty  of  the  King. 

Now,  what  would  have  been  the  duty  of  the  King  ?  The  duty 
of  the  King  would  have  been  greater  than  the  obligation  of  the 
defendant,  because  the  duty  of  the  King  would  certainly  have 
been,  first  of  all,  not  to  do  anything  to  this  bank  to  enable  the  sea 
to  break  through ;  but  I  have  no  doubt  that  the  duty  of  the 
King,  *  although  imperfect  in  obligation,  would  have  been,  [*  67] 
if  it  were  patent  that  the  bank  were  becoming  by  natural 
causes  insufficient,  to  restore  the  bank,  or,  if  necessary,  to  provide 
a  new  bank.  That  may  be,  and  I  suppose  would  be,  by  means  of  a 
commission  of  sewers.  The  King's  duty,  therefore,  would  be  to 
make  a  bank  if  it  were  not  there  —  to  improve  the  bank  if  it 
required  improving,  and  to  restore  the  bank  if  it  were  injured  by 
natural  causes ;  but  certainly  it  would  be  a  breach  —  if  one  may 
respectfully  say  so — of  duty  on  the  part  of  the  Crown  to  break 
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thmwgh  the  buik,  that  is,  to  do  the  very  thing  which  the  defendant 
koe  has  doDteL  There  is  a  daty  on  the  part  of  the  Crown  which 
gires  rise  to  m  coDekUTe  light  on  the  part  of  the  subject ;  the  sub- 
ject bis  m  liglit  to  have  that  bank  in  that  place,  or  a  corresponding 


Xov,  I  eoofeas  I  see  no  answer  to  the  reasoning  of  the  learned 
Jtxo^  He  sajs  (and  this  is  the  only  place  where  I  can  see  strictly 
;Lu  his  vse  of  the  woid  "prerogative"  may  be  closely  criticised), 
-^If  ihis  prerogative  and  right  exist  in  the  Crown."  I  think  it 
w:?cld  haTe  mcro  clearly  expressed  his  idea  if  the  word  had  been 
if  :his  royal  daty  oa  the  part  of  the  Crown,  and  this  right  on  the 
pan  of  the  subject  fexist,  ''it  seems  to  me  impossible  to  suppose 
s2ia(  the  subject  can  have  a  right  to  do  that  which  the  defendant 
cT^-"?^<  to  do : "  that  is,  that  a  subject  should  have  a  right  to  do  that 
which  woold  be  a  wrongful  act  on  the  part  of  the  Crown,  and  to  do 
an  act  which  it  would  be  the  duty  of  the  Crown  immediately  to 
ix^rect.  It  seems  to  me  impossible  that  that  can  be  the  law,  and 
that  is  the  ground  on  which  the  learned  Judge  has  acted,  and  that 
is  the  principle,  and  as  at  present  advised,  I  think  the  only  prin- 
ciple upon  which  this  judgment  can  be  affirmed.  But  I  am  clearly 
of  opioivxi  that  that  ground  is  a  good  one,  and  that  the  judgment 
cc^ht  to  be  affirmed. 

CorroxL  J-: — 

I  am  ol  the  same  opinion. 

'Hxe  c^ik!^  which  is  before  us  is  this :  The  plaintiff,  a  landowner, 
9^k$  relief  a^rauust  the  defendant  on  the  ground  that  the  defend- 
x::;  i?  $o  A*duii;g  with  his  own  land  as  to  damage  the  land  of  the 
riuu::.:?  Xv>w  the  plaintiff  happens  to  be  an  officer  of  the  Crown 
i;:^  whoaix  the  land  in  question  is  vested  for  certain  public 
r»  :>:-  •»-arix«!^«v  but  that,  in  my  opinion,  is  immaterial.  The 
^;u^::ott  must  be  dealt  with  just  as  if  there  were  a  sub- 
wc  fc>  vl^iiu::?  complAining  of  a  subject  as  defendant. 

\V!^jk:  isj  ;h^  act  cv^mplained  of  ?  I  think  it  has  been  somewhat 
yi  -vu:u*!cr5^vd  co  the  pert  of  the  appellant.  As  I  understand  it,  it 
*-< '  >  :>i :  :he  vI^utiflTs  land  is  situated  a  short  distance  from  the 
<.t  .^  id  :>.c  oc>  IaiuI  intervening  between  the  plaintiff's  land  and 
•'- '  ^\i  i?  :-^  *i^*^^  *^'  ^^^  defendant,  and  the  complaint  is  that  the 
'^    •  -  -au:  5:5^  ^^  deUiiig  with  that  land,  by  removing  the  shingle 

vh  vVit^^y^^^  ^i^^  whole  of  the  surface  of  that  land,  that  the 
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sea  will  at  a  time  which  cannot  positively  be  stated,  but  within  a 
reasonable  time,  undermine  and  destroy  the  land  and  the  building 
of  the  plaintiff  upon  his  land.  That,  in  fact,  is  the  evidence  of  Sir 
John  Qoode,  and  as  far  as  I  have  heard,  there  has  been  no  contra- 
dictory evidence,  and  it  is  probable,  from  what  we  know  as  to  the 
removal  of  shingle  and  the  effect  of  the  sea,  that  that  will  be  the 
result. 

It  was  put  by  the  defendant  as  if  the  complaint  was  this  —  that 
from  his  operations  in  removing  the  shingle  the  crest  of  the  bank 
of  shingle  had  been  driven  back,  and  had  been  driven  back  partly 
on  to  a  comer  of  the  land  of  the  plaintiff.  In  my  opinion  that  ia 
not  the  real  ground  of  complaint. 

Then  the  question  which  we  have  to  consider  is  this,  whether  or 
not  that  privescope  or  apprehended  injury  to  the  land  of  the 
plaintiff  is  one  which,  if  done,  would  be  actionable,  and  one  which 
the  Court  ought  to  restrain  by  injunction.  I  am  of  opinion  that  it 
is.  What  the  defendant  says  is  this,  "  I  am  only  dealing  in  the 
natural  way  with  my  land,  and  I  have  a  right  to  deal  with  it  in 
the  natural  way,  that  is  to  say,  in  the  only  way  in  which  profit  can 
be  made  out  of  it." 

I  will  not  enter  minutely  into  the  question — which  is  a  dif&cult 
one — as  to  what  is  the  natural  use  of  land.  The  natural  use  of 
minerals  is  held  to  be  the  digging  them  out  and  making  them 
merchantable,  and  possibly  and  probably  the  natural  use  of  the 
shingle  is  to  take  it  for  the  purposes  for  which  it  has  been  taken 
and  selling  it. 

But  does  that  justify  the  defendant  in  doing  by  that  means  an 
injury  to  his  neighbour  ?  The  right  of  one  to  use  his  land 
for  *  natural  purposes,  though  some  loss  does  accrue  to  his  [*  69] 
neighbour,  is  an  exception  to  the  general  rule;  but,  in  my 
opinion,  that  cannot  apply  where  the  land  with  which  the  defend- 
ant is  so  dealing  is  before  it  comes  into  his  hands,  subject  to  an 
obligation,  which  is  beiiig  interfered  with  by  the  act  which  he  does. 
In  that  case,  whether  it  is  the  natural  use  of  the  land  or  not  in  the 
sense  in  which  that  word  has  been  used,  if  he  is  breaking  an 
obligation  or  duty  attaching  to  the  land,  in  my  opinion  his  neigh- 
bour, if  he  is  injured,  has  a  right  of  action ;  if  his  neighbour  appre- 
hends an  injury,  and  can  satisfy  the  Court  that  that  injury  will 
come  if  the  acts  are  continued,  he  has  a  right  to  an  injunotion. 

I  do  not  dissent  from  the  way  in  which  the  Lobds  Justices  have 
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put  their  judgments,  and  from  the  way  in  which  Mr.  Justice  Fry 
has  put  it ;  but  what  I  rely  on  is  the  second  ground  which  has 
been  put  by  Lord  Justice  James.  Theoretically,  for  the  purpose  of 
considering  how  the  matter  legally  stands,  all  land  must  be  con- 
sidered as  having  been  derived  from  the  Crown,  and  the  question 
arises  what  were  the  obligations  of  the  Crown  as  regards  this  land 
now  vested  in  the  defendant  ? 

This  is  material,  because  where  land  is  vested  in  the  Crown 
subject  to  public  uses,  the  grantee  of  the  Crown  must  take  it  sub- 
ject to  all  the  obligations  to  which  the  land  was  subject  when  in 
the  hands  of  the  Crown.  The  Crown  holds  the  bed  of  a  navigable 
river  or  the  shore  of  the  sea  between  high  and  low  water  mark 
subject  to  the  right  of  navigation,  and  the  grantee  of  the  Crown 
can  never  do  anything  to  interfere  with  the  navigation,  and.  if  a 
grant  were  made  for  the  purpose  of  enabling  the  grantee  to  do  that 
which  would  interefere  with  the  navigation,  that  would  be  a 
void  grant,  because  it  would  be  a  grant  which  the  Crown  could 
not  make,  having  regard  to  the  fact  that  it  held  the  land  for 
the  benefit  of  the  public,  that  is,  subject  to  the  public  right  of 
navigation. 

What,  then,  was  the  right  and  duty  of  the  Crown  as  regards 
this  land  when  it  was  in  the  hands  of  the  Crown  ?  The  duty  and 
obligation  of  the  Crown  was  to  protect  the  land  from  the  incursions 
of  the  sea,  and  if  there  is  land  vested  in  the  Crown  which  is  a 
natural  barrier  against  the  sea,  in  my  opinion  the  public  have  a 
right  to  say  that  the  Crown  shall  not  deal  with  that  in 
[*  70]  such  a  *  way  as  to  deprive  the  realm  of  that  natural  barrier 
against  the  sea,  and  a  grantee  of  the  Crown  can  stand  in  no 
better  position  than  the  Crown  itself  would  do. 

But  against  that  it  is  said  how  can  you  enforce  that  right  as 
against  the  Crown  ?  The  subject  cannot,  for  his  reason,  and  for 
this  reason  only,  that  the  Crown  is  not  amenable  to  the  jurisdic- 
tion of  the  Court,  and  any  default  of  duty  on  the  part  of  the  Crown 
(unless  where  a  petition  of  right  gives  a  remedy)  cannot  be  made 
the  ground  of  an  action.  The  subject  must  seek  redress  by  peti- 
tion to  the  Crown,  and  in  that  way  only.  But  when  once  you  get 
the  land  into  the  hands  of  a  subject,  who  is  liable  to  the  jurisdic- 
tion of  the  Court,  any  other  subject  who  suffers  a  special  injury 
from  the  user  of  the  land  can  by  action  insist  on  the  land  not 
being  used  in  contravention  of  the  public  right    In  my  opinion 
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the  land  of  the  defendant,  when  vested  in  the  Crown,  was  held  by 
the  Crown  for  the  public  purpose  of  protecting  the  land  from  the 
sea ;  the  land  could  not  be  granted  free  and  discharged  from  that 
duty,  and  the  defendant,  or  those  through  whom  he  claims,  as  they 
theoretically  take  from  the  Crown,  must  hold  the  land  subject  to 
that  duty,  and  cannot  be  allowed  to  use  the  land  in  such  a  way 
as  to  destroy  the  natural  barrier  against  the  sea. 

I  am  of  opinion,  on  these  grounds,  that  the  injunction  is  right, 
and  the  appeal  must  be  dismissed. 


ENGLISH  NOTES. 

In  West  Norfolk  Farmer^s  Manure  Co.  v.  Archdale  (C.  A.  1886), 
16  Q.  B.  D.  754,  65  L.  J.  Q.  B.  230,  54  L.  T.  561,  34  W.  E.  401,  a 
case  which  ultimately  turned  on  the  question  whether  a  certain  old 
artificial  bank  was  vested  in  the  Commissioners  of  Sewers,  Lord  Esher, 
M.  E.,  observed  upon  Attorney- General  v.  Tomline,  which  had  been 
quoted  in  the  argument,  as  follows :  '^  It  seems  to  me  that  the  effect 
of  that  case  has  been  exaggerated,  and  that  the  doctrine  there  established 
was  meant  to  apply  to  natural  protecting  banks  against  the  sea  and  the 
waters  of  tidal  rivers." 

AMERICAN  NOTES. 

There  is  probably  no  divergence  between  the  English  and  American  law 
upon  this  topic,  althoagh  questions  of  this  character  arising  here  have  much 
more  frequently  related  to  rivers  and  watercourses  than  to  the  sea.  In 
Gerrish  v.  doughy  48  New  Hampshire,  9,  it  was  held,  with  respect  to  the 
Merrimac  River,  that,  while  one  may  protect  his  own  property,  a  riparian 
proprietor,  whether  he  uses  the  river  or  not,  cannot,  either  in  the  use  of  the 
water  or  in  the  pursuit  of  any  other  object,  raise  its  height  in  the  river  on 
lands  of  others  above  liis  obstruction,  and  has  no  right,  for  his  own  protection 
or  convenience,  to  build  anything  which  in  times  of  ordinary  flood  will  throw 
the  water  in  a  watercourse  on  another  proprietor's  grounds  so  as  to  overflow 
and  injure  them ;  and  this  rule,  as  distinguished  from  the  rule  of  the  princi- 
pal case,  which  applies  only  to  lands  bordering  upon  the  sea,  was  considered 
to  have  been  recognized  by  Lord  Tenter  den,  Ch.  J.,  in  Rex  v.  Trqffbrd,  1  B. 
&  Ad.  874.  So,  in  accordance  with  the  rule  laid  down  in  Farquharson  v.  Far- 
quharson,  as  stated  by  the  Lord  Chancellor  delivering  judgment  in  Menzies 
V.  BeadcUhane,  3  Bligh,  N.  S.  414,  421,  it  was  held  in  Barnes  v.  Marshall,  68 
California,  569,  that  a  riparian  owner  may,  when  the  stream  threatens  to  change 
its  channel  and  cut  through  his  estate,  erect  along  his  bank,  or  even  beyond  the 
bank,  if  he  does  not  impair  navigation,  a  barrier  or  bulkhead  as  high  as  the 
original  bank  of  the  stream.  See  also  Norway  Plains  Co.  v.  Bradley,  52  New 
Hampshire,  86;  Avery  y.  Empire  Woolen  Co.,  82  New  York,  582;  Pixleyy, 
Clarke  35  id.  520 ;  Adams  v.  Barney,  25  Vermont,  225 ;  Hawley  v.  Sheldon,  64 
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id.  491 ;  Blaine  v.  Brady,  64  Maryland,  373 ;  Wilhelm  v.  Burleyson,  106  North 
Carolina,  381 ;  Shelhyville  Sf  Brandymne  Turnpike  Co.  y.  Green,  99  Indiana, 
205;  Hoard  v.  Des  Moines,  62  Iowa,  326;  Diedrich  v.  Northwestern  Union  R. 
Co.,  42  Wisconsin,  248;  Collins  v.  il/ac^n,  69  Georgia,  542 ;  O^ConneU  v.  East 
Tennessee,  V.  (r  G.  R.  Co.,  87  id.  246 ;  Jones  on  Easements,  ss.  784,  737.  In 
the  recent  case  of  Gulf,  C.  (r  S.  F.  R.  Co.  y.  Clark,  101  Federal  Bep.  678,  680, 
before  the  United  States  Circoit  Court  of  Appeals,  Sanborn,  Circuit  Judge, 
said:  <*A  riparian  owner  may  construct  the  necessary  embankments,  dikes, 
and  other  structures  to  maintain  his  bank  of  the  stream  in  its  original  con- 
dition, or  to  restore  it  to  that  condition,  and  to  bring  the  stream  back  to  its 
natural  course ;  and,  if  he  does  no  more,  riparian  owners  upon  the  opposita 
or  upon  the  same  side  of  the  stream  can  recover  no  damages  for  the  injury  his 
action  causes  them." 

With  respect  to  natural  barriers,  it  has  been  held  that  the  removal  of  a 
natural  ledge  of  rock  lying  in  the  bed  of  a  stream,  and  protecting  land 
below  by  retarding  the  current,  is  an  actionable  injury,  if  the  acceleration 
of  the  current  causes  sand  and  water  to  spread  over  the  laud  of  a  lower  pro. 
prietor,  although  no  injury  is  done  down  to  the  point  where  the  stream 
enters  such  land.  Grant  v.  Kuglar,  81  Georgia,  637.  See  Hartshorn  v. 
Chaddock,  136  New  York,  116;  Kay  v.  Kirk,  76  Maryland,  41.  So  one  who 
excavates  and  takes  away  from  his  own  land  upon  the  sesrshore,  from  low- 
water  mark  inland,  soil  and  gravel,  near  enough  to  another's  land  to  under- 
mine it  and  cause  it  to  fall  in  under  the  action  of  the  sea,  is  liable  therefor, 
and  also  for  injury  to  a  well  on  the  other's  land  caused  by  percolating  salt 
water.     Mears  y.  Dole,  135  Massachusetts,  508. 

Surface  water,  which  is  regarded  as  a  common  enemy,  may  also  be  pre- 
vented by  embankments  from  coming  upon  one's  land  in  all  those  states 
which  apply  the  common-law  rules  thereto ;  but  under  the  rules  of  the  dvii 
law  on  this  subject,  which  are  accepted  in  certain  states,  chiefly  in  the  South 
and  West,  a  lower  estate  owes  a  servitude  to  the  higher  estates  to  receive  the 
natural  drainage  therefrom.  See  Gould  on  Waters  (3d  ed.),  ss.  268, 275, 276; 
23  American  Law  Review,  382,  384 ;  51  Central  Law  Journal,  362. 
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No.  18.  — KEIGHLETS  CASE. 
(1609.) 

No.  19.  — EEX  V.  COMMISSIONERS  OF  SEWEES  FOR 

SOMERSET. 

(1799.) 

No.  20.  — COMMISSIONERS  OF  SEWERS  FOR  FOBBING, 

&c.  V.  REG. 

(h.  l.  1886.) 

RULE. 

Where  A.,  the  owner  of  land  bordering  on  the  sea,  is 
bound  by  prescription  to  repair  a  sea-wall  for  the  protec- 
tion of  all  the  lauds  upon  the  level,  and  he  is  not  in  de- 
fault, but  by  reason  of  an  extraordinary  storm  and  high 
tide  a  breach  is  made  in  the  wall,  the  liability  to  repair 
the  damage  lies  not  upon  A.  alone,  but  upon  the  propri- 
etors of  the  whole  lands  in  the  level ;  and  they  may  also 
be  charged  with  a  rate  for  building  a  new  wall.  But  if 
the  breach  is  caused  by  A.'s  default,  he  is  bound  to  make 
good  the  whole  of  the  damage. 

Keighley's  Case. 

10  Co.  Rep.  139a-1406. 

Sea-Wall.  —  Prescription,  —  Vis  Major.  — Negligence. 

If  one  is  bound  by  prescription  to  repair  a  wall,  &c.,  against  the  [130  a] 
flowing  of  the  sea,  and  there  is  no  default  in  him,  but  by  reason  of  the 
sudden  and  unusual  increase  of  water  the  wall  is  broken,  the  Commissioners 
of  Sewers  ought  to  tax  all  who  hold  lands  or  tenements,  or  common  of  pasture, 
&c.,  or  have  or  may  have  any  loss,  damage,  &c.,  according  to  the  quantity 
of  their  lands.  If  any  fault  is  in  him,  and  the  danger  is  not  inevitable,  but 
he  may  well  repair  it,  the  Commisioners  may  charge  him  only  to  repair  it.  If 
through  his  fault  the  danger  becomes  inevitable,  or  he  cannot  repair  it,  by 
which  all  are  charged,  &c.,  every  one  charged  may  have  an  action  on  the  case 
against  him. 

The  several  Commissioners  of  Sewers  throughout  England  are  not  bound  to 
follow  the  laws  and  customs  of  Romney  Marsh. 
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The  words  in  the  Act  23  Hen.  YIII.  c.  5,  viz.,  according  to  your  wisdoms 
mnd  dibciHiioDa.  are  to  be  intended  and  interpreted  according  to  law  and 
jastke. 

This  term,  upon  evidence  to  a  juiy  of  Essex  in  the  case  of  one 
Keighler,  it  was  resolved  jptr  Mam  Cur^  de  Cammuni  Banco,  that 
if  one  who  is  bound  b j  prescription  to  repair  a  wall  contra  Jluxum 
maris^  and  he  keeps  the  wall  in  good  repair,  and  of  such  height, 
and  as  sufficient  as  it  was  accustomed ;  and  by  the  sudden  and  un- 
usual increase  of  water,  salt  or  fresh,  the  walls  are  broken,  or  the 
water  overflows  the  walls ;  that  in  this  case  the  Commissioners  of 
Sewers  ought  to  tax  all  such  persons  who  hold  any  lands  or  tene- 
ments, or  common  of  pasture,  or  profit  of  fishing,  or  have  or  may 
have  any  loss,  damage,  or  disadvantage  by  any  manner  of  means 
in  the  same  places,  according  to  the  quantity  of  their  lands,  &c.,  for 
no  fault  in  this  case  was  in  him  who  ought  to  repair  it  And  the 
statute  of  23  Hem  VIII.  c.  5.  first  authorises  the  Commissioners 
**  to  inquire  by  the  oaths  of  the  honest  and  lawful  men,  &c.,  through 
whose  default  the  said  hurts  or  damages  have  happened,  &c.,  and 
who  hath  or  holdeth  any  lands,  or  tenements,  &c.  or  hath  or  may 
have  any  hurt,  loss,  or  disadvantage,  &c.  and  all  those  persons,  and 

every  of  them  to  tax,"  &c.,  which  ought  thus  to  be  in- 
[•  139  t]    tended,  that  when  one  by  prescription  or  *  otherwise 

ought  to  repair  any  wall,  sewer,  &c.,  that  he  ought  to  do  it ; 
but  if  he  is  not  able  to  do  it,  and  for  inevitable  necessity  it  ought 
to  be  reixiired,  in  prevention  of  a  great  and  public  hurt ;  or  if  no 
default  is  in  him  by  reason  of  the  extraordinary  rage  and  violence 
of  the  water,  that  the  Commissioners  of  Sewers  in  such  cases  have 
power  by  the  said  Act  to  charge  all  who  have  any  loss,  &c.,  accord- 
ing to  the  quantity  of  their  land,  &c.  But  when  one  is  bound  by 
prescription  or  otherwise  to  repair  a  wall,  &c.,  if  any  fault  is  in 
him.  and  the  danger  is  not  inevitable,  but  that  he  himself  may 
well  repair  it,  the  Commissioners  may  by  the  true  intent  of  the  Act 
charge  him  only  to  repair  it ;  and  if  through  his  fault  the  danger 
becomes  inevitable,  or  that  he  himself  is  not  able  to  repair  it,  by 
which  as  it  hath  been  said,  all  are  charged,  &c.,  every  one  of  them 
may  have  an  action  on  the  case  against  him  who  is  so  bound  to  re- 
pair the  wall,  &c.,  and  shall  recover  their  damages  according  to 
their  loss.  In  18  Edw.  III.  23,  an  action  on  the  case  was  brought 
against  B.  and  the  plaintiff  declared  that  the  said  B.  was  seised  of 
certain  lands  in  K.  by  reason  whereof  he  and  his  ancestors,  and  all 


E.  C.  VOL.  XXIII.]        SECT.  III.  —  SM-WALLS,  ETC.  813 

Ko.  18.  ~  XeigUey's  Caw,  10  Co.  Sep.  189  b,  140  a. 

the  terre-tenants  a  tempore  cujus,  cfec,  have  made  and  repaired,  when 
need  should  be,  so  many  perches  of  the  wall  of  the  sea  in  K.,  &c., 
and  for  want  of  reparation,  &c.,  the  water  entered  and  drowned  the 
plaintiffs  land,  the  defendant  traversed  the  prescription  upon  which 
they  were  at  issue,  and  it  was  found  for  the  plaintiff,  and  that  there 
was  a  defect  in  the  wall  for  not  repairing  of  it ;  for  which  the  plain- 
tiff recovered  his  damages,  and  a  writ  was  awarded  to  the  sheriff  to 
distrain  B.  to  repair  the  wall  there  where  there  was  need,  and  a 
fault  Nota,  reader,  this  judgment  in  an  action  on  the  case,  and 
the  reason  thereof  is  pro  bono  pvAlico,  for  salus  popuH  est  suprema 
lex;  and  therefore  it  is  part  of  the  judgment  in  this  action  on  the 
case,  that  the  defendant  shall  be  distrained  to  repair  the  wall 
And  in  the  case  at  bar,  the  law  is  grounded  upon  great  reason :  for 
although  by  the  law  one  be  bound  to  keep  and  repair  it,  yet  impo' 
tentia  excusat  legem,  and  that  which  comes  by  the  act  of  God,  and 
is  so  inevitable,  that  by  no  providence  or  industry  of  him  that  is 
bound,  it  can  be  prevented,  shall  not  charge  him :  and  therefore  if 
tenant  for  life  or  years  does  not  repair  a  sea-wall,  so  that  by  his 
fault  the  land  is  drowned,  and  becomes  unprofitable,  it  is  waste ; 
but  if  the  land  is  drowned  by  the  extraordinary  rage  and  violence 
of  the  sea  without  his  fault,  it  is  no  waste  ;  no  more  than  if  a  house 
is  burnt  by  lightning,  or  overthrown  by  the  rage  of  the  wind  or 
tempest,  without  fault  in  the  lessee,  it  is  no  waste.  And  many 
times  great  tides  are  occasioned  by  strong  winds :  and 
therewith,  *  as  to  waste,  agrees  the  opinion  of  the  Court  [*  140  a] 
of  Common  Pleas,  in  an,  6  Keg.  El.  in  Justice  Dallison's 
Eeports. 

And  the  Court  had  consideration  of  another  clause  in  the  said 
.Act  of  23  Hen.  VIII.  c.  5.  "  And  to  make  and  ordain  statutes, 
ordinances,  &c.,  after  the  laws  and  customs  of  Eomney-Marsh  in 
the  County  of  Kent,  or  otherwise,  after  your  own  wisdoms  and 
discretions."  And  it  was  resolved  clearly,  that  the  several 
Commissioners  of  Sewers  throughout  England  are  not  bound  to 
follow  the  laws  and  customs  of  Eomney-Marsh  :  but  in  case  where 
some  particular  place  within  their  commission,  has  such  laws  and 
customs  as  Eomney-Marsh  has,  there  they  may  follow  them ;  for 
consuetudo  loci  est  observanda.  Lastly,  it  was  resolved,  that  these 
words  m  the  said  Act,  sc,  "  according  to  your  wisdoms  and  discre- 
tions," are  to  be  intended  and  interpreted  according  to  law  and 
justice,  for  every  Judge  or  Commissioner  ought  to  have  dtbos  sales, 
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viz.  salem  sapiential  ne  sit  insipidtts,  &  saUm  conseiefUice,  ne  sii 
dicibolus.  Also  discretion,  as  it  is  well  described,  is  scire  per  legem 
quid  sit  justum :  and  therefore  the  Commissioners  of  Sewers  ought 
to  pursue  as  well  their  commission,  as  the  oath  expressed  in  the 
said  Act  of  23  Hen.  VIII.  which  they  take  to  execute  their  com- 
mission, in  the  same  manner  as  it  is  there  prescribed.  And  there- 
with agrees  the  description  of  discretion  in  BooVs  Case,  in  the 
fifth  part  of  my  reports,  f.  100  a.  And  it  was  well  observed,  that 
every  statute,  ordinance,  and  provision  which  is  made  by  force  of 
the  Commission  of  Sewers,  ought  to  consist  upon  four  causes. 
1.  The  material  cause,  and  that  is  the  substance.  2.  The  formal 
cause,  and  that  is  the  manner,  with  convenient  circumstance. 
3.  The  efficient  cause,  and  that  is  their  authority  according  to 
their  commission.  4.  The  final  cause,  and  that  is  pro  bono  pvhlico, 
et  nunquam  pro  privato.  And  whereas  the  opinion  of  Walmesley, 
Justice,  in  Book's  Case  aforesaid  was,  that  if  the  owner  of  the  land 
was  by  prescription  bound  to  repair  the  river  bank,  that  yet  upon 
such  commission  awarded,  the  Commissioners  ought  not  to  charge 
him  only  with  the  whole ;  upon  conference  with  Walmesley,  and 
Fleming,  Chief  Justice,  Yelverton,  Williams,  and  other  Justices, 
it  was  agreed  by  Walmesley  himself,  and  all  the  others,  that  the 
said  resolution  upon  the  difference  aforesaid,  was  good  in  law:  and 
Walmesley  explained  his  opinion  in  Book^s  Case,  that  the  Com- 
missioners ought  not  to  charge  him  who  is  bound  by  prescription 
only :  that  he  meant  where  there  is  no  default  in  him  (for  that 
agrees  with  the  words  of  the  said  Act  of  23  Hen.  VIIL) 
[*  140  6]  and  no  inevitable  necessity  *  for  insufficiency  or  other- 
wise ;  but  if  he  himself  can  do  it,  there  he  himself  shall 
be  only  charged  by  force  of  the  said  commission :  and  he  said,  that 
his  reason  given  in  BooVs  Case  implied  as  much,  sc.  for  otherwise 
it  may  be  that  all  the  country  will  be  drowned :  which  reason  im- 
ports his  meaning,  that  all  who  had  lands  in  danger  should  not  be 
charged,  but  in  case  of  insufficiency  of  him  who  is  bound,  or  for 
other  inevitable  necessity. 
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Sea- Wall. — Vi$  Major.  —  Expense  of  Restoration. 

If  a  sea  bank  or  wall,  which  the  owners  of  particular  lands  are  bound  [312] 
to  repair,  be  destroyed  by  tempest,  without  any  default  in  such  owners, 
the  Commissioners  of  Sewers  may  order  a  new  one  (even  in  a  different  form,  if 
necessary),  to  be  erected  at  the  expense  of  the  whole  level. 

This  was  a  rule,  calling  on  the  defendants  to  show  cause  why 
a  writ  of  certiorari  should  not  issue,  directed  to  them,  to  remove 
into  this  Court  all  and  singular  orders  made  by  them  for  the  erec- 
tion of  a  new  sea-wall  in  the  parish  of  Huntspill.  The  order  ob- 
jected to  was  made  by  the  Commissioners  at  a  special  session, 
holden  on  the  22nd  of  January  last,  directing  a  new  sea-wall  to  be 
constructed  of  486  yards  in  length,  in  Huntspill  parish,  and  order- 
ing a  rate  to  be  made  on  all  persons  occupying  or  interested  in  the 
lands  throughout  the  level  that  had  been  aflFected  by  inundations, 
or  might  be  prejudiced  by  the  want  of  a  sufficient  sea-wall  there. 

In  the  affidavits  in  support  of  this  rule,  it  was  stated.  That  from 
time  immemorial,  until  the  same  was  thrown  down,  a  sea-wall 
stood  on  the  spot,  and  in  the  line  on  which  the  new  wall  is 
directed  to  be  built  That  the  particular  persons  applying  for  this 
rule,  having  lands  in  the  level,  never  were,  nor  were  the  persons 
under  whom  they  claim,  rated  to  the  repairs  of  the  old  sea-wall, 
in  the  room  of  which  the  new  sea-wall  is  ordered!  to  be  built :  that 
the  level  of  Huntspill  never  was  rated  to  the  repairs  of  the  old 
sea-wall ;  but  the  same  was  always  repaired  and  rebuilt,  from  time 
to  time,  as  occasion  had  required,  by  the  owners  and  occupiers  of 
certain  particular  lands  in  the  level;  and  that  the  sea-wall  had 
always  been  for  that  purpose  marked  out  and  divided  into  certain 
distinct  allotments,  corresponding  with  the  number  of  persons, 
and  with  the  number  of  distinct  portions  of  land,  of  which  they 
were  respectively  owners  and  occupiers,  and  in  respect  of  which 
they  had  been  used  to  repair  the  same :  that  the  old  sea-wall  was, 
in  the  course  of  the  last  winter,  thrown  down  by  a  storm. 

These  facts  were  not  questioned  on  the  other  side ;  but  it  was 
stated  in  the  affidavits,  filed  in  answer  to  the  rule.  That  about  seven 
years  ago,  the  waves  of  the  sea  in  the  Bristol  Channel  suddenly 
and  unavoidably  broke  through  a  neck  of  land  on  the  western  side 
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of  the  river  Perrot  (on  the  eastern  side  of  which  the  sea-wall  in 
question  stands)  which  has  been  gradually  increasing,  through  which 

the  sea  has  for  a  year  and  a  half  entered  the  river  opposite 
[*  313]  to  part  of  the  old  sea-wall :  that  on  the  10th  of  *  September 

last,  and  for  some  time  before,  the  wall  had  been  in  more 
complete  repair  than  formerly.  That  on  September  11th,  a  most 
violent  storm  arose,  accompanied  by  an  extraordinary  high  tide,  by 
which  the  sea  was  driven  through  the  new  channel  directly  against 
the  sea-wall  with  much  greater  violence  than  could  have  happened 
if  the  new  channel  had  not  been  formed.  That  by  force  of  the 
waves,  &c.,  the  sea-wall  was  damaged  in  an  extraordinary  manner, 
it  having  been  in  many  parts  totally  broken  down  and  destroyed 
of  the  length  of  twenty  feet  each ;  that  the  waves  also  broke  over 
other  parts  of  the  wall,  seven  or  eight  feet  in  height,  and  drove  a 
boat  several  hundred  yards  on  the  shore.  That  the  formation  of 
the  new  channel  and  the  damage  done  to  the  old  wall  were  inevi- 
table, and  could  not  have  been  prevented  by  the  persons  who  had 
been  accustomed  to  keep  the  old  wall  in  repair;  and  that  such 
damage  did  not  happen  through  their  default  or  neglect.  That  the 
new  channel  is  now  increased  to  the  breadth  of  half  a  mile,  and 
the  depth  of  17  feet ;  and  that  ships  have  lately  frequently  passed 
through  it.  That  to  .prevent  the  overflowing  of  the  sea,  it  became 
absolutely  necessary  to  raise  new  works  of  a  different  and  more  ex- 
pensive construction,  which  cost  about  £3000  :  a  sum  30  times  as 
much  as  would  be  necessary  to  rebuild  the  old  walls. 

Gibbs  and  Dampier  now  showed  cause  against  this  rule;  and 
relied  on  Callis  on  Sewers,  146,  KeigMey's  Case,  10  Co.  Rep.  139  a 
(p.  811,  ante)y  and  the  case  of  The  Isle  of  Ely,  10  Co.  Rep.  141,  to 
show  that  if  the  banks  be  destroyed  by  any  extraordinary  tide,  or 
by  tempest,  without  any  default  in  the  party  who  was  bound  to 
repair  them,  the  expense  of  repairing  must  be  borne  by  the  level 
In  Callis,  146,  it  is  said,  "  If  the  sea  at  the  spring  tides,  or  at  ex- 
traordinary casual  swelling  tides  or  floods,  have  broke  down  the 
fences,  and  overthrown  the  banks,  and  drowned  the  country,  with- 
out any  default  in  the  party  who  was  tied  to  have  repaired  the 
same,  the  level  shall  in  this  case  make  up  the  breach ;  for  things 
which  happen  extraordinarily  by  the  sea  or  great  waters,  which 
neither  policy  of  man  could  prevent,  nor  industry  or  force  could 
resist,  are  accounted  inevitable."  They  also  referred  to  Callis,  104, 
to  show  that  if  an  old  wall  or  bank  be  thrown  down  by  tempest, 
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the  commissioners  may  order  another  to  be  erected,  even  iu  a  dif- 
ferent form  if  necessary. 

Burrough,  who  was  to  have  argued  in  support  of  the  rule,  ad- 
mitted that  the  authorities  referred  to  were  decisive  against  him. 

Lord  Kenton,  Ch.  J :  — 

To  be  sure  the  law  is  so ;  and  therefore  *  we  ought  not  [*  314] 
to  grant  a  certiorari  to  remove  the  proceedings  below.  The 
preponderance  must  be  very  strong  against  the  propriety  of  an  order 
of  Commissioners  of  Sewers  to  induce  us  to  remove  it  here.  It  has 
been  frequently  said  that  no  certiorari  ought  to  be  granted  to  re- 
move a  poor  rate,  lest  the  poor  starve  in  the  mean  time.  There  is 
almost  as  strong  a  reason  against  removing  such  an  order  as  the 
present,  lest  in  the  mean  time  the  whole  country  be  inundated. 

Per  Curiam,  litUe  discharged. 

Commissioners  of  Sewers  for  Fobbing,  &o.  v.  Eeg. 

11  App.  Ca8.  449-465  (s.  C.  56  L.  J.  M.  C.  1 ;  55  L.  T.  493;  34  W.  R.  721). 

Prescription,  Liability  hy,  of  Frontager  to  repair  Sea- Wall, —  Vis  Major. —  [449] 
Act  of  God, —  Sewers f  Commissioners  of.  Order  by,  to  repair  Sea^WalL 

A.  was  a  frontager  in  a  level  on  the  Essex  shore  of  the  Thames  under  the 
jurisdiction  of  Commissioners  of  Sewers.  An  ancient  sea-wall  protected  the 
level  against  incursions  of  the  sea.  There  was  evidence  proving  a  prescrip- 
tive liability  on  the  frontagers  in  the  level  to  maintain  and  repair  tlie 
portions  of  this  wall  respectively  fronting  their  lands.  Part  of  the  wall  in 
front  of  A.'s  land  was  destroyed  by  an  extraordinary  storm  and  high  tide. 
This  part  of  the  wall  was  previously  in  good  repair  and  in  a  proper  condition 
to  resist  the  flow  of  ordinary  tides  and  the  force  of  ordinary  storms :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (14  Q.  B.  D.  561),  and 
following  Keighley*s  Case  (p.  811,  ante),  and  Bex  v.  Commissioners  of  Sewers  for 
Somerset  (p.  815,  ante),  that  in  the  absence  of  evidence  that  the  prescriptive, 
liability  of  the  frontagers  extended  to  the  repair  of  damage  caused  by  extra- 
ordinary violence  of  the  sea,  the  liability  to  repair  the  damage  thus  caused  to 
the  wall  fell  not  upon  A.,  but  upon  the  whole  of  the  level. 

The  presentment  of  a  jury  at  a  Court  of  sewers,  in  1861,  found  that  the 
then  owner  of  A.'s  land  was  bound  by  reason  of  his  tenure  to  repair  a  portion 
of  the  sea-wall  fronting  the  land  so  as  to  prevent  the  influx  of  the  waters. 
In  1881-2  the  Commissioners  of  Sewers  made  orders  upon  A.  as  the  owner  of 
the  land  to  repair  this  portion  of  the  wall,  it  having  been  destroyed  by  the 
aforesaid  extraordinary  storm  and  high  tide.  These  orders  were  made  "  upon 
reading  the  presentment "  of  1861.  One  of  the  commissioners  who  made  the 
orders  was  personally  interested  as  an  owner  of  lands  within  the  level:  — 

Held,  that  the  orders  were  bad  and  must  be  quashed ;  first,  because,  foUow- 
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ing  Reg,  v.  WarUm  (2  B.  &  S.  718),  s.  13  of  3  &  4  Will.  IV.  c.  22, 
[450]  which  enables  orders  to  be  made  upon  a  previous  presentment  does 

not  authorise  an  order  upon  a  person  who  has  become  owner  of  the 
land  since  the  presentment ;  secondly,  because  the  presentment  being  only  of 
the  ordinary  liability  did  not  justify  an  order  to  make  good  damage  caused 
by  an  extraordinary  storm  :  — 

Held^  also,  that  if  the  Commissioners  had  made  the  orders  under  the  powers 
of  sect.  33  of  the  Land  Drainage  Act,  1861  (24  &  25  Vict  c.  133),  they  must 
themselves  have  found  as  a  fact  A.^s  liability ;  that  if  they  had  exercised  such 
a  jurisdiction  they  would  have  been  acting  judicially,  and  that  in  that  case 
the  orders  would  have  been  invalidated  by  the  fact  that  one  of  the  Commis- 
sioners was  disqualified  by  reason  of  interest. 

Appeals  from  two  orders  of  the  Court  of  Appeal  (14  Q.  B.  D. 
561). 

One  of  the  orders  appealed  from  affirmed  an  order  of  the 
Queen's  Bench  Division  which  ordered  a  peremptory  writ  of 
mandamus  to  issue  commanding  the  appellants  to  reimburse 
Abbott  the  sum  of  JE3014  Is,  8rf.,  incurred  by  him  in  repairing 
the  damage  done  to  a  sea-wall  by  an  extraordinary  storm  and 
high  tide  of  the  18th  of  January,  1881,  and  to  make  and  levy 
such  rates  as  were  necessary.  The  order  of  the  Court  of  Appeal 
further  ordered  that  the  writ  of  mandamiis  should  include  in  ad- 
dition to  the  sum  £3014  Is.  8d.,  the  two  sums  of  £2738  &l  lOd. 
and  £6972  16s.  lOd.,  subject  to  a  reference  to  an  arbitrator  to 
reassess  the  amounts  if  not  agreed  to. 

The  facts  raised  upon  the  mandamiLS  were  stated  in  a  special 
case,  the  material  parts  of  which  are  set  out  in  the  report  of  the 
decision  below  (14  Q.  B.  D.  561).  The  main  question  raised  by 
the  special  case,  was  whether  Abbott  —  who  (it  was  admitted)  was 
bound  by  prescription,  as  the  owner  of  Curry  Marsh  Farm  on  the 
Essex  shore  of  the  Thames,  to  repair  the  sea-wall  fronting  his  land 
contra  fiuxum  maris,  and  had  fulfilled  that  obligation  so  as  to 
withstand  all  ordinary  storms  and  tides  —  was  liable  to  repair  when 
the  wall  was  damaged  by  an  extraordinary  storm;  or  whether 
that  liability  fall  upon  the  level. 

The  other  order  now  appealed  from  affirmed  an  order  of  the 
Queen's  Bench  Division,  which  ordered  that  a  writ  of  certiorari 
should  issue  directed  to  the  appellants  to  remove  into  that  Divi- 
sion two  orders  made  by  the  appellants  on  the  15th  of  February, 
1881,  and  the  9th  of  March,  1882,  and  that  the  orders 
[*  451]  should  be  *  quashed.    The  orders  of  the  15th  of  February, 
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1881,  and  the  9th  of  March,  1882,  were  made  upon  certain  front- 
agers (whose  walls  had  been  damaged  by  the  storm  of  the  18th 
of  January,  1881)  to  repair  portions  of  the  sea-wall,  and  in  par- 
ticular upon  Abbott  to  repair  certain  portions  of  his  sea-wall, 
and  they  purported  to  be  made  upon  reading  so  much  of  a  present- 
ment made  at  a  general  Court  of  sewers  for  the  levels  held  on  the 
1st  of  August,  1861,  as  related  to  the  repairing  the  sea-walling  and 
the  liability  of  the  owners  for  the  time  being  of  certain  lands,  and 
in  particular  of  the  owner  of  Curry  Marsh  Farm,  to  repair  certain 
portions  of  the  sea- walling. 

The  presentment  of  the  1st  of  August,  1861,  so  far  as  related  to 
Curry  Marsh  Farm,  was  a  presentment  by  the  jurors  that  Eobert 
Warton,  junior,  being  the  owner  of  Curry  Marsh  Farm,  had  from 
time  immemorial  been  used  and  accustomed  and  was  by  reason  of 
the  tenure  of  his  land  liable  to  repair  at  his  own  costs  certain 
quantities  of  walling  "  so  as  to  prevent  the  influx  of  the  waters 
from  the  rivers  and  creeks  surrounding  and  near  to  the  levels 
aforesaid  (in  all  which  said  river  and  creeks  the  tides  and  waters 
of  the  sea  do  flow  and  reflow)." 

The  orders  of  the  15th  of  February,  1881,  and  the  9th  of  March, 

1882,  were  made  by  several  Commissioners,  one  of  whom  was  per- 
sonally interested  as  an  owner  of  lands  within  the  levels.^ 

May  6,  7.  Sir  C.  Eussell,  A.-G.,  and  Finlay,  Q.  C.  (H.  Tindal 
Atkinson,  with  them),  for  the  appellants:  — 

As  to  the  general  question  raised  by  the  mandamus  the  Act 
23  Hen.  VIII.  c.  5,  which  first  established  commissions  of  sewers 
did  not  affect  pre-existing  liabilities  to  repair.  KeigMey's  Case,  10  Co. 
Hep.  139  (p.  811,  ante).  That  decision,  which  is  relied  on  by  the 
Courts  below,  proceeds  upon  the  finding  that  the  liability  in  that 
case  was  only  against  ordinary  tides,  and  from  the  very  condensed 
report  of  the  decision  it  is  impossible  to  make  out  what  the  point 
decided  really  was.  Here  there  is  evidence  in  the  special  case  that 
the  frontagers  acknowledged  the  larger  liability  now  con- 
tended for  and  repaired  *  damage  caused  by  extraordinary  [*  452} 
storms.  When  a  liability  is  once  made  out  against  a 
frontager  it  is  for  him  to  show  that  the  liability  against  extraordi- 
nary floods    is   upon   the  level.     The   presumption  is   that  the 

1  The  Court  of  Appeal  appear  to  have    admitted  with  regard  to  one  of  them  :  sec 
aasamed  that  two  of  the  Commissionera    14  Q.  B.  D.  578,  580. 
were  so  interested,  thoagh  this  was  not 
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liability  falls  upon  the  frontager.  Reg,  v.  Leighy  10  A.  &£.  398, 410. 
A  prescriptive  liability  ratione  tenurce  may  extend  to  extraordinary 
repairs ;  there  is  no  legal  reason  to  limit  it  by  anything  but  the 
ability  of  the  party  liable,  or  the  value  of  the  lands  granted,  as  the 
case  may  be.  Reg,  v.  Leigh  ;  Callis  on  Sewers,  144-146.  Nor  is  there 
any  presumption  against  the  more  extensive  liability.  The  more 
convenient  presumption  would  be  in  favour  of  holding  the  fronta- 
ger bound  to  repair  all  damage.  Otherwise  there  would  have  been 
no  provision  for  the  case  of  extraordinary  damage  before  the  CJom- 
missioners  were  appointed.  The  inference  in  the  present  case  is 
very  strong  that  extraordinary  repairs  have  been  done  by  the 
frontagers,  since  there  is  no  trace  in  the  records  of  the  commission 
extending  back  to  1729  of  such  repairs  having  been  done  at  the 
expense  of  the  level,  and  it  is  most  improbable  that  there  should 
have  been  no  extraordinary  storm  during  that  period.  Brecknock 
Canal  Company  v.  Fritchard,  6  T.  E.  750  (3  R  B.  335),  shows 
that  if  a  person  contract  to  repair,  the  obh'gation  is  absolute,  and 
extends  to  extraordinary  floods.  The  principle  should  be  the  same 
where  the  obligation  is  by  prescription  ratione  tenurm,  since  it 
must  have  had  its  origin  in  contract. 

As  to  the  certiorari,  the  orders  are  not  invalidated  by  reason  of 
the  interest  of  some  of  the  Commissioners.  The  Commissioners 
are  to  be  chosen  from  among  the  landowners  in  the  district 
23  Hen.  VIII.  c.  5,  ss.  1  and  10 ;  13  Eliz.  c.  9,  ss.  4  and  7.  It  there- 
fore could  not  have  been  intended  that  interest  should  constitute 
a  disqualification  for  acting.  The  Commissioners'  oath  (23  Hen. 
VIIL  c.  5,  s.  5)  contemplates  that  they  may  be  interested.  There 
is  nothing  to  exclude  them  in  the  enactments  which  regulate  the 
proceedings  (3  &  4  Will.  IV.  c.  22,  ss.  8,  11,  13, 14,  17,  46)  from  so 
acting;  on  the  contrary  those  provisions  seem  to  contemplate 
that  the  Commissioners  shall  be  owners  of  lands  within  the  levels 
and  therefore  interested.     Moreover,  the  Commissioners  in  making 

the  orders  in  question  were  not  acting  judicially ;  and  the 
[*  453]  mere  *  fact  that  one  or  more  of  them  were  interested  is 

no  disqualification.  Ux  parte  Ward,  20  Ch.  D.  356,  360, 
jvr  JKSi^KL.  M,  R  If  the  orders  are  bad  the  remedy  is  not  certio- 
fwi  but  apjxjal  to  Quarter  Sessions  as  provided  by  24  &  25  Vict. 
0.  l^U^  s,  47.     The  orders  were  made  under  the  provisions  of  that 

Art 
Arlliur  Charles,  Q.  C,  and  Channell,  Q.  C,  for  the  respondent, 
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were  informed  that  they  need  not  argue  the  question  as  to  the  pre- 
scriptive liability  of  Abbott  to  repair. 

The  dilemma  put  by  the  Court  of  Appeal  has  not  been  answered 
and  is  fatal  to  the  appellants*  case.  The  orders  of  February,  1881^ 
and  March,  1882,  were  no  doubt  made  by  the  Commissioners  in  the 
belief  that  they  were  acting  under  the  Land  Drainage  Act,  1861, 
s.  33,  but  if  so  they  were  adjudications,  and  invalid  by  reason  of 
disqualification  on  the  ground  of  interest  in  some  of  the  Commis- 
sioners. It  is  a  settled  principle  that  no  man  can  be  a  judge  in  his 
own  cause  ;  and  there  is  nothing  in  the  provisions  of  the  statutes 
relied  on  by  the  appellants  to  take  this  case  out  of  the  ordinary 
rule.  If,  however,  the  orders  were  made  under  3  &  4  Will.  IV.  c.  22, 
s.  13,  they  are  bad  for  the  reason  given  in  the  decision  of  Reg.  v. 
Warton,  2  B.  &  S.  719.  That  case  shows  the  course  of  procedure 
to  be  adopted.  There  is  nothing  in  the  Land  Drainage  Act,  1861, 
to  preclude  the  respondent  from  following  the  course  he  adopted. 
[They  also  referred  to  Rex  v.  Commissioiiers  of  Sewers  fof  Ussex, 
1  B.  &  C.  477  (25  R  R  467);  Neave  v.  Weather,  3  Q.  B.  984; 
Stafford  v.  Hamston,  2  Brod.  &  Bing.  691  (23  R  R  543) ;  and  Ken- 
nedy and  Sandars  on  Land  Drainage  and  Sewers,  p.  133.] 

Finlay,  Q.  C,  in  reply,  referred  to  Callis  on  Sewers,  p.  216. 

The  House  took  time  for  consideration. 

June  29.     Lord  Herschell,  L.  C.  :  — 

My  Lords,  these  appeals  come  before  your  Lordships'  House  in 
two  proceedings  which  have  been  taken  at  the  instance  of  John 
Abbott  against  the  Commissioners  of  Sewers  for  Fobbing. 

*  Mr.  Abbott  is  the  owner  of  certain  lands  within  the  [*  454] 
limits  of  the  Commissioners  called  Curry  Marsh  Farm, 
fronting  the  river  Thames,  and  defended  therefrom  by  a  sea-wall. 
And  the  main  question  raised  is,  whether  Mr.  Abbott  was  bound 
to  repair  this  sea-wall,  which  was  seriously  damaged  on  the  18th 
of  January,  1881,  by  an  extraordinary  storm,  or  whether  that  obli- 
gation rested  on  the  Commissioners. 

On  the  15th  of  February,  1881,  and  the  9th  of  March,  1882,  the 
Commissioners  ordered  Mr.  Abbott  to  do  the  necessary  repairs. 
Having  made  these  repairs  he  applied  for  reimbursement  to  the 
Commissioners,  and  this  being  refused,  he  took  proceedings  against 
them  by  applying  for  a  writ  of  mandamus  commanding  the  Com- 
missioners to  reimburse  him  the  expenses  he  had  incurred,  and  to 
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levy  the  necessary  rate  for  that  purpose.  A  rule  was  made  abso- 
lute by  the  Queen's  Bench  Division  for  the  issue  of  the  writ,  and 
their  judgment  was  affirmed  by  the  Court  of  Appeal. 

In  the  mavdamuB  proceedings  a  special  case  was  stated  by  an 
arbitrator ;  it  is  there  found  as  a  fact  that,  on  the  18th  of  January, 
1881,  the  sea-wall  was  breached  by  a  concurrence  of  storm  and 
high  tide,  which  was  extraordinary.    . 

The  first  question  is,  whether  the  owner  of  the  frontage  lands 
is  bound  to  repair  the  damage  to  a  sea-wall  caused  by  a  storm  of 
this  character,  or  whether  such  liability  falls  upon  all  the  owners 
within  the  level.  In  Keighley's  Case,  10  Co.  Eep.  139  (p.  811,  ante), 
it  was  laid  down  by  Lord  Coke  that  one  who  is  bound  by  prescription 
to  keep  a  wall  in  repair  contra  fluxum  maris  discharges  this  obliga- 
tion, and  is  not  in  default,  if  he  has  kept  it  in  repair  so  as  to  with- 
stand all  ordinary  storms,  and  that  he  is  not  bound  to  keep  it  in  a 
condition  to  resist  extraordinary  storms.  This  has,  I  believe,  been 
regarded  as  the  law  ever  since  the  time  of  Lord  Coke.  It  has  been 
recognised  in  various  cases,  notably  those  of  Rex  v.  Somerset,  8  T. 
R  312  (p.  815,  ante),  and  Bex  v.  Commissioners  for  Essex,  1  B.  &  C. 
477  (25  R  R  467).  Certain  dicta  of  Lord  Denman,  in  delivering 
the  judgment  of  the  Court  in  the  case  of  Reg,  v.  Leigh,  10  Ad.  &  E. 
410,  were  relied  on  as  expressing  a  contrary  view.  But  when  con- 
sidered in  relation  to  the  question  then  before  the  Court  I 
[*  455]  do  not  think  they  were  intended  to  have  *  the  meaning  now 
sought  to  be  put  upon  them.  The  only  point  decided  in  that 
case  was  that  a  liability  of  a  more  extended  character  than  the  ordi- 
nary one  may  well  exist  in  law,  and  may  be  susceptible  of  proot 

I  think,  therefore,  that  in  the  present  case  Mr.  Abbott  was  not 
liable  to  repair  the  damage  caused  by  the  extraordinary  storm, 
unless  the  evidence  establishes  as  against  him  something  more 
than  the  ordinary  liability  of  a  frontager  bound  to  repair.  And  I 
agree  with  the  Courts  below  that  there  is  no  sufficient  evidence  to 
establish  such  extended  liability. 

Great  reliance  was  placed  by  the  appellants  upon  the  fact  that 
the  repairs,  as  far  back  as  the  records  exist,  appeared  always  to 
have  been  effected  by  the  frontagers,  and  that  there  was  no  evi- 
dence of  repairs  by  the  level,  although  there  must,  it  was  urged, 
have  been  extraordinary  storms  on  occasions  other  than  that  which 
gave  rise  to  the  present  controversy.  But  this  was  the  case  also  in 
Rex  V.  Somerset,  where,  nevertheless,  the  whole  level  was  held  liable. 
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It  was  contended  upon  behalf  of  the  appellants  that,  even  if  the 
liability  of  Mr.  Abbott  did  not  extend  to  extraordinary  contingen- 
cies, he  was  still  liable  to  make  good  the  damage  caused  by  the 
subsidence  of  the  new  wall  which  took  place  in  the  early  part  of 
1882.  It  was  said  that  this  was  not  found  by  the  special  case  to 
have  been  the  result  of  the  extraordinary  storm,  and  that  there 
was  nothing  to  exclude  the  ordinary  liability  of  the  frontager.  I 
have  entertained  some  doubt  upon  this  part  of  the  case,  but  a  care- 
ful consideration  of  the  findings  in  the  special  case  has  led  me  to 
the  conclusion  that  the  better  view  is  that  the  real  cause  of  the 
subsidence  was  the  storm  of  January,  1881. 

This  disposes  of  all  the  questions  raised  by  the  first  appeal. 

The  other  appeal  arises  upon  a  rule  which  was  made  absolute 
for  a  certiorari  to  remove  into  the  Queen's  Bench  Division  the 
orders  of  the  Commissioners  of  the  15th  of  February,  1881,  and  the 
9th  of  March,  1882,  with  a  view  to  their  being  quashed.  The 
object  of  this  proceeding  was  to  get  rid  of  the  difficulty  which 
stood  in  the  way  of  Mr.  Abbott  in  case  these  orders  were  to  be 
regarded  as  adjudications  against  him.  The  Queen's  Bench 
*  Division  made  the  rule  absolute  on  the  ground  that  some  [*  466] 
of  the  CommiBsioners  who  were  parties  to  the  orders  were 
interested,  and  therefore  incompetent  to  take  part  in  the  adjudica- 
tions. The  Court  of  Appeal  in  affirming  the  judgments  of  the 
Court  below  said  "  the  Commissioners  were  in  this  dilemma :  either 
that  the  orders  were  not  adjudications,  and  if  so,  they  ought  not  to 
stand  in  the  way  of  the  issue  of  the  mandamus  to  reimburse  the 
prosecutor,  or  they  were  adjudications,  and  if  so,  that  they  ought 
to  be  set  aside  on  the  ground  that  they  were  made  by  an  interested 
party." 

Both  the  orders  in  question  purport  to  be  based  on  a  present- 
ment made  at  a  Court  of  Sewers  on  the  1st  of  August,  1861,  by 
which  it  was  found  that  Robert  Warton,  junior,  was  owner  of  the 
land  which  is  now  owned  by  Mr.  Abbott,  and  by  reason  of  the 
tenure  thereof  was  bound  to  repair  the  portion  of  the  wall  therein 
defined.  After  reciting  this  presentment  they  allege  that  by  the 
default  of  John  Abbott,  the  owner  of  the  lands,  repairs  were 
required,  and  order  him  to  do  them.  Prior  to  1833  it  was  thought 
requisite  that  there  should  be  a  presentment  of  liability  by  a  jury 
on  each  occasion  on  which  it  was  sought  to  enforce  the  liability  to 
repair.     By  sect.  13  of  the  3  &  4  Will.  IV.  c.  22,  however,  it  was 
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enacted  that  where  a  jury  had  presented  a  person  as  liable  to 
repair  a  wall,  the  Court  might  order  him  from  time  to  time  to 
make  reparations  without  obtaining  on  each  occasion  a  fresh  pre- 
sentment by  a  jury.  The  orders  of  February,  1881,  and  March 
]  882,  were  obviously  made  in  supposed  conformity  with  the  powers 
conferred  by  this  enactment.  But  it  has  been  held  that  the  statute 
does  not  authorise  the  Commissioners  to  make  an  order  for  repairs 
upon  a  person  who  has  become  owner  since  the  presentment  (see  Beg. 
V.  Warton,  2  B.  &  S.  719).  Upon  this  ground  alone  it  appears  to 
me  that  the  orders  were  properly  quashed.  Even  if  the  present- 
ment of  1861  had  been  against  Mr.  Abbott  instead  of  Warton,  I  do 
not  think  the  orders  could  have  been  supported.  The  presentment 
finds,  as  I  read  it,  the  ordinary  liability  only,  and  would  not,  in  my 
opinion,  support  an  order  to  make  good  damage  caused  by  extra- 
ordinary storms.  But  it  was  contented  that  the  Comrais- 
[*  457]  sioners,  in  making  the  orders  they  did  in  1881  *  and  1882 
were  acting  under  the  authority  of  the  24  &  25  Vict.  c.  133, 
s.  33,  which  empowers  Commissioners  to  make,  without  the  pre- 
sentment of  a  jury,  any  order  in  respect  of  the  execution  of  any 
work  which  they  might,  but  for  that  section,  have  made  with  such 
presentment.  The  answer  to  this  contention  is  that  the  Commis- 
sioners did  not  purport  so  to  act,  but  founded  their  order  exclu- 
sively upon  the  presentment  of  a  jury.  Where,  under  the  statute 
24  &  25  Vict.  c.  133,  they  make  an  order  without  presentment, 
they  must,  I  think,  themselves  determine  the  questions  of  liability 
which  would  otherwise  have  to  be  found  by  a  jury.  This  they 
have  not  done  or  purported  to  do.  If  they  had  done  so,  they  would, 
in  my  opinion,  have  been  acting  judicially,  and  whilst  exercising  such 
a  jurisdiction  they  must  be  subject  to  the  well-established  rule  that 
pecuniary  interest  in  any  member  of  a  tribunal  invalidates  its 
decision. 

In  any  view,  therefore,  the  judgment  of  the  Court  of  Appeal  was 
right,  and  must  be  aflBrmed. 

I  therefore  move  your  Lordships  that  the  judgments  appealed 
from  be  affirmed,  and  the  appeals  dismissed  with  costs. 

Lord  Blackburn  :  — 

My  Lords,  by  order  of  the  Queen's  Bench  Division,  and  by 
consent,  a  special  case  was  stated,  which,  after  stating  at  length 
the  facts  and  evidence,  concluded  thus :  — 
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"  54.   The  Commissioners  contend  that  — 

"(1.)  The  facts  and  documents  stated  or  referred  to  in  this 
case  establish  that  the  prosecutor  was  under  a  general 
liability  to  repair  the  sea-wall  fronting  his  land,  and 
that  by  reason  of  such  liability  he  was  bound  to  do 
the  repairs  referred  to  in  the  case,  although  the  neces- 
sity for  such  repair  arose  from  an  extraordinary  storm 
and  tide  or  any  other  cause. 

"  (2.)   That  the  said  facts  and  documents  show  that  there  is 

♦  no  liability  upon   the   level  or  any  other  person  to 

repair  the  said  wall,  or  to  reimburse  the  prosecutor 

for  the  whole  or  any  part  of  the  moneys  expended  by 

him  in  such  repairs. 

"  (3.)  That  the  prosecutor  is  debarred  from  obtaining 

the  *  relief  sought  for  in  the  present  proceed-  [*  458] 
ings  by  the  existence  of  the  orders  of  the  15th 
of  February,  1881,  and  9th  of  March,  1882,  unless 
and  until  they  or  either  of  them  be  varied  or  reversed 
by  the  Quarter  Sessions,  under  the  provisions  of  the 
Land  Drainage  Act,  1861,  s.  47,  or  otherwise  set  aside. 
"  55.   The  prosecutor  contends  that  — 

"  (i.)  Even  if  any  liability  is  shown  on  him  to  dc  any  repairs 
to  the  sea-wall,  such  liability  is  at  most  an  ordinary 
liability  to  repair  by  prescription,  and  does  not 
extend  to  repairing  damage  done  by  extraordinary 
floods  or  storms,  or  to  reinstating  such  wall  after 
such  damage,  but  in  such  case  the  cost  should  be 
borne  by  the  level,  according  to  the  statute  of  Henry 
VIII.,  as  interpreted  in  Keighley's  Case,  10  Co.  Rep. 
139  (p.  811,  ante)y  and,  assuming  the  prosecutor  to  be 
liable  in  the  first  instance  to  pay  the  cost  of  such 
repair  and  reinstating,  he  is  entitled  to  be  reimbursed. 

"  (ii.)  If  the  subsidence  in  1882  was  not  due  to  the  storm  in 
1881,  it  was  due  to  a  latent  defect  for  which  he  was 
not  responsible. 

"  (iii.)  The  orders  of  the  15th  of  February,  1881,  and  9th  of 
March,  1882,  are  not,  nor  is  either  of  them,  conclusive 
against  the  prosecutor,  and,  assuming  them  to  bind 
him  to  do  the  repairs  in  the  first  instance,  they  are 
not  inconsistent  with  his  right  to  be  reimbursed. 
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"  56.   The  questions  for  the  opinion  of  the  Court  are 

"(1.)  Whether  the  cost  of   repairing  the  sea-wall  fronting 
Curry  Marsh   subsequent  to  the  18th   of  January, 

1881,  under  the  circumstances  hereinbefore  mentioned, 
or  any  and  what  part  thereof,  ought  to  be  borne  by 
the  prosecutor  or  by  the  level  rateably. 

"  (2.)   Whether  the  prosecutor  is  entitled  to  be  reimbursed 
by  the  Commissioners  the  whole  or  part,  and  what 
part  of  the  said  cost,  and  to  have  a  rate  or  rates  made 
for  that  purpose. 
"  (3.)  Whether,  in  case  the  prosecutor  is  not  entitled  to 
[*  459]  be  *  reimbursed  by  the  Commissioners  the  whole  or 

any  part  of  the  said  cost,  it  is  by  reason  of  the  orders 
of  the  15th  of  February,  1881,  and  9th  of  March, 

1882,  or  either  and  which  of  them. 

"  57.  If  the  Court  shall  answer  either  of  the  first  two  questions 
in  favour  of  the  prosecutor,  judgment  is  to  be  entered  for  the 
prosecutor  on  the  special  case,  and  such  order  for  a  peremptory 
mandamtts  or  for  a  reference,  or  otherwise  as  the  Court  may  direct, 
is  to  be  made. 

"  If  the  Court  shall  answer  the  first  two  questions  in  favour  of 
the  Commissioners,  judgment  is  to  be  entered  for  the  Commissioners. 

"  If  the  Court  shall  answer  the  third  question  in  the  aflSrmative, 
the  prosecutor  is  to  be  at  liberty  to  proceed  with  his  motion  for  a 
certiorari  and  with  his  appeal  to  Quarter  Sessions,  or  with  either  of 
such  proceedings." 

The  judgment  of  the  Queen's  Bench  Division  on  the  special  case 
is  to  be  found  in  Beg.  v.  Commissioners  of  Severs  for  Ussex,  14  Q.  B. 
D.  570,  and  also  in  the  appendix  in  this  case. 

It  does  not  in  express  words  answer  the  questions  stated,  but  it 
sufficiently  shows  that  the  opinion  of  the  Court  was  that  the  two 
first  questions  ought  to  be  answered  against  the  Commissioners, 
but  that  the  third  question  ought  in  part,  but  in  part  only,  to  be 
answered  in  favour  of  the  Commissioners. 

The  final  result  to  which  the  Queen's  Bench  Division  came  is 
thus  expressed :  "  In  our  judgment  the  prosecutor  is  bound  by 
those  orders  until  they  have  either  been  reversed  on  appeal  or 
quashed  by  this  Court  on  certiorari.  We  are,  therefore,  of  opinion 
that  although  the  liability  of  the  prosecutor  does  not  extend  so  far 
as  to  make  him  liable  to  repair  damage  caused  as  this  was,  yet  that. 
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SO  long  as  the  orders  in  question  stand,  he  is  not  entitled  to  a 
mandamus  to  reimburse  him  the  expenses  he  has  incurred  in  obey- 
ing them."  The  order  made  was  accordingly  for  a  writ  of  manda'^ 
mu8  for  a  part  only  of  the  prosecutor's  claim. 

If  this  judgment  was  right  as  far  as  it  decided  that  a  writ  of 
mandarmcs  should  be  granted,  but  either  was  wrong  in 
holding  *  that  the  orders  were  such  as  to  stand  in  the  way  [*  460] 
of  the  prosecutor's  right  to  a  rruindamiis^  or  if  the  orders 
were  quashed  on  certiorari,  the  peremptory  writ  of  mandamus  did 
not  include  enough. 

The  appeal  against  this  order  was  delayed  till  after  the  decision 
of  the  Queen's  Bench  Division  on  the  certiorari.  On  the  certiorari 
the  orders  were  quashed  on  the  ground  that  they  were  adjudica- 
tions by  the  Commissioners  on  a  question  in  which  one  of  them 
had  a  personal  pecuniary  interest,  and  on  appeal  against  the  order 
quashing  them  the  Court  of  Appeal  afi&rmed  it  on  the  ground  that 
the  Commissioners  were  in  a  dilemma, "  either  that  the  orders  were 
not  adjudications  of  liability,  and,  if  so,  they  ought  not  to  stand  in 
the  way  of  the  issue  of  a  maTidamus  to  make  a  rate  to  reimburse  the 
prosecutor,  or  they  were  adjudications,  and,  if  so,  that  they  ought 
to  be  set  aside  on  the  ground  that  they  were  made  by  an  interested 
party,"  and  I  think  the  dilemma  is  complete. 

The  Court  of  Appeal  did  not  think  it  necessary  to  decide  on 
which  horn  of  the  dilemma  the  Commissioners  were  to  be  fixed. 
And  if  the  orders  were  properly  quashed  for  any  reason,  it  was  not 
necessary  to  decide  whether  before  they  were  quashed  they  stood 
in  the  way  of  the  mandamus.  But  I  do  not  think  the  orders  in 
question  were  adjudications.  I  think  they  were  properly  quashed, 
but  on  a  dififerent  ground. 

Lord  Coleridge  says  that  if  a  jury  had  found  a  liability  in  Mr. 
Abbott  of  the  more  extensive  nature  contended  for  by  the  Commis- 
sioners, it  would  have  justified  a  presentment,  on  a  traverse  of 
which  Mr.  Abbott  could  have  denied  his  liability ;  and  that  until 
he  did  so  he  would  not  have  been  entitled  to  a  mandamus.  But 
the  presentment  of  the  1st  of  August,  1861,  was  not  a  presentment 
of  any  liability  in  any  one  greater  than  that  which  has  all  along 
been  admitted  by  the  respondents — a  liability  to  keep  in  repair, 
not  extending  to  what  is  commonly  called  the  act  of  God.  I  do 
not,  as  at  present  advised,  agree  in  the  construction  which  Lord 
Coleridge  puts  upon  the  33rd  section  of  the  Land  Drainage  Act, 
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1861.  I  do  not  think  that  the  intention  of  the  Legislature  was  to 
substitute  an  appeal  to  the  Quarter  Sessions  for  a  traverse 
[*  461]  of  a  presentment.  But  it  is  not  necessary  to  decide  *  this, 
for  the  orders  are  entirely  founded  on  the  presentment  of 
the  1st  of  August,  1861 ;  and  being  so  they  could  be  quashed 
on  the  ground  indicated  in  Reg  v.  Warton,  2  B.  &  S.  719. 

It  is  suflScient  to  justify  the  quashing  of  these  orders,  that  the 
presentment  recited  in  them,  and  on  which  they  are  based,  was  one 
against  Warton,  the  predecessor  in  title  of  the  prosecutor,  and 
there  is  nothing  on  the  face  of  the  presentment  to  connect  Abbott 
with  him. 

This  is  somewhat  technical,  but  it  is  noteworthy  that  on  that 
presentment  there  is  nothing  which  called  even  on  Warton  to 
deny  the  more  extensive  liability,  for  that  is  not  alleged.  If,  on 
any  future  occasion,  a  real  serious  dispute  arises  as  to  liability  to 
repair,  depending  either  on  the  nature  of  the  prescription  or  the 
cause  of  the  damage,  it  will  be  no  great  inconvenience  to  have  a 
fresh  presentment. 

The  orders  being  quashed,  the  order  of  the  Court  of  Appeal  now 
appealed  against  is  right,  unless  it  ought  to  be  found  on  the  state- 
ments of  the  case  either  that  there  was  established  a  prescription 
in  this  case  of  a  liability  to  keep  in  repair  against  the  act  of  God : 
or  that  the  subsidence  in  1882  was  occasioned  not  by  the  act  of 
God,  but  by  what  Lord  Coke,  in  Keighler/'s  Case,  10  Co.  Rep.  139 
(p.  811,  ante^,  calls  "  the  default "  of  the  frontager,  which  is,  I  think 
pretty  much  the  same  thing  as  "  neglect  of  the  duty  cast  upon  him 
by  the  prescription.*'  I  agree  in  the  reasons  given  on  those  points 
in  the  judgments  below,  and  I  do  not  repeat  them. 

I  think,  therefore,  both  appeals  should  be  dismissed  with  costs. 

Lord  Watson  :  — 

My  Lords,  in  one  of  these  appeals  the  parties  are  at  issue  as  to 
the  liability  of  Mr.  Abbott  for  the  cost  of  restoring  a  sea-wall  upon 
his  farm  of  Curry  Marsh,  which  was  breached  and  seriously  dam- 
aged  Ijy  the  influx  of  the  tide  on  the  18th  of  January,  1881.  Mr. 
Abbott  admits  that  he  is  liable  to  make  all  ordinary  repairs ;  but  he 
maintains  that  the  restoration  of  the  wall  was  not  an  ordinary  repair, 
and  that  the  cost  must  be  defrayed  by  a  general  rate  raised 
[•  4G2]  from  the  Level  of  Fobbing.  It  is  found  as  a  matter  *  of 
fact,  in  the  special  case,  that  the  damage  done  to  the  sea- 
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wall  on  the  18th  of  January,  1881,  was  occasioned  by  the  concur- 
rence of  a  storm  and  high  tide  of  an  extraordinary  character;  and 
also  that,  at  the  time  when  it  happened,  the  sea-wall  was  in  good 
repair,  and  in  a  proper  condition  to  resist  the  flow  of  ordinary 
tides  and  the  force  of  ordinary  storms. 

It  does  not  appear  to  me  that  the  law  which  we  ought  to  apply 
to  the  present  case  is  doubtful.  The  proposition  laid  down  by 
Lord  Coke  in  Keighlei/s  Case,  10  Co.  Eep.  139  (p.  811,a7i^e),  seems 
to  establish  conclusively  that  when  one  bound  by  prescription  to 
repair,  a  wall  contra  fluxum  maris  has  kept  it  in  good  repair,  and 
of  such  height  and  as  sufficient  as  was  accustomed,  all  persons  in- 
terested in  its  maintenance  must  be  taxed  for  the  cost  of  restora- 
tion, in  the  event  of  the  wall  being  broken,  or  overflowed,  by  a 
*'  sudden  and  unusual  increase  of  water,"  there  being  no  fault  in 
him  who  ought  to  repair  it.  That  doctrine  has  been  recognised  in 
subsequent  decisions,  of  which  Rex  v.  Somerset,  8  T.  R  312  (p.  815 
ante^y  is  a  notable  example.  In  that  case  the  whole  level  was  found 
liable,  because  the  repairs  were  necessitated  by  an  extraordinary 
flood,  the  judgment  proceeding  upon  an  admission  that  previous 
repairs  had  always  been  executed  by  the  frontager,  and  never  at 
the  expense  of  the  leveL  There  is  really  no  authority  against  the 
law  as  laid  down  by  Lord  Coke,  unless  it  is  to  be  found  in  the 
judgment  of  the  Queen's  Bench  delivered  by  Lord  Denman  in  Reg. 
V.  Leigh,  10  A.  &  E.  398.  Certain  passages  in  that  judgment  were 
relied  on  by  the  appellants'  counsel  as  establishing  the  legal  propo- 
sition that,  when  repairs  have  immemorially  been  made  by  the 
frontager  alone,  there  is  a  presumption  that  he  is  liable  for  extra- 
ordinary as  well  as  ordinary  repairs.  The  statements  thus  founded 
on  were  made  obiter)  and,  in  my  opinion,  they  were  not  intended 
to  convey  the  meaning  sought  to  be  attached  to  them.  I  think 
the  noble  and  learned  Lord  only  meant  to  say  that  a  custom  of 
making  extraordinary  as  well  as  ordinary  repairs  would,  if  proved 
against  him,  subject  the  frontager  to  liability  for  both.  The  expres- 
sions his  Lordship  makes  use  of  are  not  free  from  ambiguity ;  but 
I  am  not  prepared  to  put  a  construction  upon  his  dicta 
which  they  do  not  necessarily  *  bear,  and  which  would  [*463] 
bring  them  into  direct  collision  with  the  authority  of  Lord 
Coke  and  the  decision  of  the  King's  Bench  in  Rex  v.  Somerset 

The  appellants  endeavoured  to  show,  by  reference  to  the  records 
of  the  commission,  that  the  owners  of  Curry  Marsh  Farm  had  on 
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seyeral  occasions,  daring  the  period  from  1791  to  1874  inclasive» 
repaired  damage  to  the  sea-wall  in  question  occasioned  by  tides 
of  an  extraordinary  charact^,  under  the  orders  of  the  Commis- 
sioners. Had  that  been  proved  as  matter  of  fact,  I  see  no  reason 
to  doubt  that  ]Mr.  Abbott  would,  as  a  necessary  legal  consequence, 
have  been  liable  to  restore  the  sea-wall  after  the  storm  of  the 
18th  of  January,  1881.  But  the  appellants  have,  in  my  opinion, 
failed  to  established  the  custom  which  they  allege.  I  do  not  think 
it  necessary  to  examine  the  evidence  minutely;  it  is  enough  to 
say  that,  according  to  my  judgment,  the  facts  appearing  from 
the  records  of  the  commission  would  have  been  altogether  in- 
sufficient at  the  time  to  exempt  the  owner  of  Curry  Marsh  Farm 
from  liability,  the  custom  of  making  ordinary  repairs  being 
admitted;  and  consequently,  that  they  are  now  insufficient  to 
establish  his  liability  for  extraordinary  repairs. 

The  only  difficulty  which  I  have  felt  in  considering  this 
appeal  has  been  in  relation  to  the  subsistence  of  part  of  the  new 
wall,  which  took  place  in  the  first  three  months  of  the  year  1882. 
Was  it  a  consequence  of  the  mischief  done  by  the  storm  and  tide 
of  the  18th  of  January,  1881,  or  was  it  due  to  other  and  indepen- 
dent causes  ?  I  have  come  to  the  conclusion  that  the  first  of 
these  questions  ought  to  be  answered  in  the  affirmative.  I  am 
not  much  impressed  by  the  circumstance  that  no  direct  and  posi- 
tive evidence  was  adduced  in  support  of  either  of  these  ^-iews- 
When  an  ancient  wall,  resting  on  a  soft  substratum  of  mud,  is 
destroyed  by  an  inundation,  it  may  be  impossible  to  predict  with 
any  degree  of  certainty  that  the  substratum  will  be  so  affected 
that  it  will  not  support  a  new  wall ;  and  it  may  also  be  impossible 
to  say,  with  any  greater  degree  of  certainty,  that,  had  there  been 
no  such  inundation,  it  would  have  continued  to  give  efficient 
support  to  the  old  walL     It  is,  however,  an  undoubted  fact  that  the 

subsidence  may  have  been  directly  occasioned  by  the 
[  •464]  flood  •  of  the  18th  of  January,  1881  ;  and  seeing  that  the 

lower  stratum  of  mud  had,  from  time  immemorial,  borne 
the  weight  of  the  old  wall,  I  think  its  givihg  way  under  the  pressure 
of  the  new  wall  must  be  attributed  to  the  effects  of  that  flood, 
unless  it  be  matter  of  reasonable  inference  that  it  was  due  to  other 
causes.  I  assume  that,  as  found  in  the  special  case,  there  is  no 
evidence  to  show  that,  but  for  the  storm  of  January,  1881.  "  the 
wall  as  it  then  existed  would  not  have  continued  to  stand  to  the 
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present  day."     In   these   circumstances,    I  am    of   opinion   that 
the  presumption  of  fact  must  be  in  favour  of  Mr.  Abbott. 

The  other  appeal  raises  the  question  whether  the  orders  made 
by  the  appellants  upon  Mr.  Abbott,  as  owner  of  .Curry  Marsh 
Farm,  upon  the  15th  of  February,  1881,  and  9th  of  March,  1882, 
ought  to  be  set  aside. 

It  appears  to  me  that,  under  the  statutes  which  confer  jurisdic- 
tion in  these  matters  upon  Commissioners  of  Sewers,  it  is  within 
the  competency  of  the  appellants,  in  proceeding  to  make  an  order 
for  repairs  upon  a  frontager,  to  adopt  one  or  other  of  three 
courses.  They  may,  under  the  older  Acts  of  Henry  VIII.  and 
Elizabeth,  obtain  the  finding  of '  a  jury  to  the  effect  that  the 
frontager  is  liable  to  make  the  repairs  therein  specified,  and  then 
issue  an  order  in  terms  of  that  finding.  When  a  jury  has  already 
made  a  presentment  to  the  effect  that  any  person  is  liable  to 
repair,  they  may,  during  the  continuance  of  the  same  commission, 
upon  any  subsequent  occasion,  without  summoning  a  jury,  make 
an  order  upon  such  person  "according  to  such  presentment,"  in 
terms  of  sect.  13  of  the  Act  of  1833  (3  &  4  Will.  IV.  c.  22).  Or 
they  may  avail  themselves  of  the  powers  conferred  by  sect.  33  of 
the  Act  of  1861  (24  &  25  Vict.  c.  133),  and  may  themselves  pro- 
ceed, without  the  aid  of  any  new  or  previous  presentment,  to  make 
any  order  which,  but  for  the  provisions  of  the  section,  they  could 
have  made  with  such  presentment. 

The  orders  sought  to  be  quashed  set  forth,  as  the  ground  of 
Mr.  Abbott's  liability,  a  presentment  made  by  a  jury,  upon  the 
1st  of  August,  1861,  against  Eobert  Warton,  then  owner  of  Curry 
Marsh  Farm,  the  predecessor  in  title  of  Mr.  Abbott.  They  appear 
to  me  to  be,  both  in  form  and  substance,  orders  made  in  pursuance 
of  the  provision  of  sect  13  of  the  Act  of  1833.  In  that 
*  case  they  are  ineffectual,  on  the  authority  of  Eeg,  v.  [*  465] 
Warton,  2  B.  &  S.  719,  and  they  are,  in  my  opinion,  null, 
on  this  other  ground,  that  the  liability  which  they  impose  is  for 
extraordinary  repairs,  that  not  being  a  liability  "according  to"  the 
presentment  of  1861,  which,  as  I  read  it,  relates  only  to  ordinary 
repairs.  Assuming,  however,  that  these  two  orders  were  made  in 
terms  of  sect  33  of  the  Act  of  1861, 1  am  still  of  opinion  that  the 
judgments  appealed  from  are  right.  Before  making  such  orders, 
the  Commissioners  must  themselves  find  the  facts  inferring  the 
liability  of  the  landowner,  which  were  previously  ascertained  by 
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:uii»  T»riict  of  a  jury.  I  am  accordingly  of  opinion  that  the  new 
pirjsJ-cd'-c  izi^^n  to  the  Commissioners  by  sect  33  is  of  a  judicial 
iiiirai.'cer ;  and  I  can  find  no  warrant  for  exempting  the  appel- 
laiL:^.  if  :"^eT  choose  to  exercise  such  jurisdiction,  from  the  whole- 
ii.mii  mlc  zhjit  a  Judge  is  disqualified  from  deciding  a  case  in 
▼i-Li  ie  i  personally  interested. 

wt.'^rtu-.its  apptaled  from  affirmed;  and  appeals  dismissed 

L:ris'  J:cimals,  29th  June,  1886. 

AMERICAN  NOTES. 

jx  ABcnca  a  littoral  or  riparian  proprietor  is  not  in  general  required  to 
^mr^  j^aissl  the  action  of  extraordinary  floods,  or  to  continue,  for  the  benefit 
^>t  i:»  aeidibora,  stnictures  which  he  baa  erected  for  the  protection  of  bis 
,*9:i  ^r.^itr.    Jones  on  Easements,  ss.  731-734,  762-775. 

I^^iliry  to  repair  does  not  usually  depend  here  upon  prescription,  so  far  as 
;24  i^-ssioQS  indicate,  but  often  does  arise  from  agreement,  statute,  or  usage, 
<scv%ri^*T  in  the  case  of  such  important  levees  as  those  extending  along  the 
>acks  of  the  lower  Mississippi  River,  a  topic  not  so  germane  to  the  principal 
<««  V  to  require  here  an  extended  review  of  the  statutes  and  decisions. 
$^  Gould  on  Waters  (3d  ed.),  ss.  138, 161, 247, 298, 340,  366;  Jones  on  Ease- 
stofu^ss.  S11-S33. 


Section  IV.  —  Wreck. 

>fv\  21.  — REX  (in  his  Officb  of  Admiralty)  v.  FOETY- 
NINE  CASKS  OF  BEANDY. 

(ADM.  1836.) 
RULE. 

Floating  wreck  which  has  not  touched  the  ground  be- 
Iv^nc^  to  the  High  Admiral,  and  is  not  included  in  a  grant 
bv  the  Crown  to  a  subject  of  a  manor  "  with  wreck  of  the 

Btx  (,in  his  Office  of  Admiralty)  v.  Porty-Hine  Casks  of  Brandy. 

3  Haggard  Adm.  Rep.  257-293  (35  R.  R.  816). 

>'%'*''  Effect,  as  against  the  office  of  Admiralty,  of  grants  from  the  Cxx>wn 
^ '  *  to  a  lord  of  a  manor  of  «*  wreck  of  the  sea."  Claim,  by  grant,  to  "  flot- 
-sj^uu**  ^  »  ^<^»  "^*  exceeding  three  miles  from  low-water  mark,  rejected. 
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Boundaries  of  the  Admiralty  jurisdiction  on  the  coasts  of  the  kingdom. 
OflSce  of  Lord  High  Admiral,  its  duties  and  rights. 

To  constitute  "  wreck  of  the  sea,"  goods  must  have  touched  the  ground, 
though  they  need  not  have  been  left  dry.  Goods  afloat  on  the  high  sea 
(though  within  low-water  mark)  if  they  have  not  touched  the  ground,  are 
droits.  If  they  have  touched  the  ground,  but  are  still  moved  by  the  sea,  qucei-e. 
Semble,  that  the  Crown  cannot  lawfully  grant  droUs  to  a  private  person. 

The  points  in  question  sufl&ciently  appear  from  the  fol- 
lowing judgment  of  the  Court  delivered  by  [267] 

Sir  John  Nicholl:  — 

This  was  a  proceeding,  in  the  first  instance  by  the  King,  in  his 
oflBce  of  Admiralty  against  several  casks  of  brandy,  alleged  to  have 
been  found  derelict,  in  order  to  have  them  condemned  as  droits  in 
case  no  owner  should  appear  within  the  time  prescribed  by  law. 
In  the  course  of  the  proceedings  an  intervention  took  place  on 
behalf  of  Mr.  Bankes,  claiming  to  be  entitled  to  part  of  the  goods, 
as  a  perquisite  belonging  to  him  in  the  character  of  owner  of  the 
castle  and  manor  of  Corfe  Castle,  and  of  the  Island  of  Purbeck,  in 
the  county  of  Dorset,  asserting  that  right  under  a  title  originally 
acquired  by  a  grant  from  the  Crown.  In  support  of  this  claim,  the 
history  of  the  title,  and  of  its  acquisition,  is  set  forth  in  an  Act  on 
petition  on  behalf  of  Mr.  Bankes ;  and,  in  verification  of  the  claim, 
copies  of  ancient  grants  and  other  documents,  and  also  affidavits 
are  exhibited. 

In  order  that  the  view  of  the  subject  taken  by  the  Court  may  be 
understood,  it  may  be  proper  to  state,  briefly,  the  substance  of  what 
is  alleged  in  the  Act  on  petition.  It  begins  by  setting  forth  that  a 
commission  was  issued  by  the  Crown  in  the  4  Eich.  II.,  to  inquire 
"  what  rights,  &c.,  and  other  things,  did  antiently  and  then  belong 
to  the  Castle  of  Corffe,  whereof  the  King  was  then  seised 
in  *  his  demesne  of  fee,"  and  that  this  inquisition  was  [*  268] 
actually  taken  by  the  Commissioners,  who  returned  "  that 
the  whole  Island  of  Purbeck  was  the  warren  of  the  King,  and  per- 
tained to  his  said  castle;"  they  also  set  forth  the  limits  and 
boundaries  of  the  Isle  of  Purbeck,  —  to  parts  of  which  it  will  be 
necessary  to  advert  presently,  and  the  whole  question  may  depend 
in  a  considerable  degree  on  these  bounds,  —  and  "  that  all  pleas  of 
vert  and  venison,  and  also  of  wreck  of  the  sea,  pertained  to  the 
castle  aforesaid,  and  ought  to  be  determined  by  the  constable  and 
VOL.  XXIII.  —  53 
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his  Steward ;  that  the  constable  had  taken  wreck  of  the  sea  time 
out  of  mind,  even  till  then,  and  that  the  King  from  time  out  of 
mind  had  received  all  royal  fishes  caught  on  the  coast  aforesaid." 
It  then  refers  to  a  grant  made  by  Henry  VIII.  to  Queen  Katharine 
of  the  hundreds'of  Eowborough  and  Hasler  (which,  it  is  alleged,  com- 
prehended and  now  comprehends  the  whole  of  the  Isle  of  Purbeck) 
"  together  with  all  treasure  trove,  wreck  of  the  sea,  flotsam,  &c.,  and 
royal  fishes,  when  they  should  happen  within  the  said  hundred  and 
its  limits."  This,  however,  was  a  grant  for  life  only.  The  Act  on 
petition  then  states  a  grant  by  Queen  Elizabeth  to  Sir  Christopher 
(then  Mr.)  Hatton,  of  the  castle  of  Corfife  in  the  county  of  Dorset, 
and  its  lordship  and  manor  and  appurtenances  in  the  Isle  of  Pur- 
beck, with  all  its  rights,  warrens,  franchises,  wrecks  of  the  sea, 
shipwrecks  and  pre-eminences  whatsoever  to  him,  his  heirs  and 
assigns  for  ever,  as  fully  as  they  were  enjoyed  by  Queen  Katharine 
or  any  others. 

Two  further  grants  of  Queen  Elizabeth  — the  18th  and  27th  — 
are  then  referred  to:  they  confirm  to  Sir  Christopher 
[*  269]  Hatton  "  the  ancient  boundaries  *  of  the  lordship  and 
manor  of  Corfe  Castle  of  Isle  of  Purbeck  ; "  and  give  to  him, 
his  heirs  and  assigns,  an  exclusive  Admiralty  jurisdiction  "  within 
the  said  castle,  lordship  and  manor  and  island  of  Purbeck,  and  its 
precincts,  by  land  and  water  and  upon  the  high  sea  flowing  to  or 
adjoining  the  said  island  or  any  part  thereof ; "  and  the  Lord  High 
Admiral  and  his  officers  are  prohibited  from  entering  or  exercising 
any  jurisdiction,  by  land  or  by  water  "  withm  the  said  castle,  lord- 
ship, manor,  or  island,  or  the  precincts  of  the  same."  These  words, 
affirmatively  and  negatively,  are  very  strong  and  full  as  far  as  they 
go ;  and  their  true  intent  and  meaning,  their  construction,  and  their 
extent  will  require  to  be  carefully  examined  and  ascertained. 

The  petition  then  refers  to  a  proceeding  in  the  Court  of  Exchequer, 
and  to  a  judgment  given  by  that  Court  upon  an  information  filed 
by  the  Attorney-General  against  Sir  Ealph  Bankes  to  show  by 
what  authority  he  exercised  rights  of  Admiralty  within  the  said 
island;  and  then  states,  that  the  castle,  manor,  and  lordship  of 
Corfe,  and  hundreds  of  Eowborough  and  Hasler,  have  descended 
and  do  belong  to  Mr.  Bankes. 

The  petition  then  goes  on  to  state  the  circumstances  under 
which  the  articles  proceeded  against  were  picked  up.  That  fifty- 
five  casks  were  afloat,  and  four  were  aground ;  that,  of  these,  ten 
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were  carried  to  the  Custom-house  at  Weymouth,  and  forty-nine  to 
the  Custom-house  at  Poole;  that  thirty-three  of  these  forty-nine 
were  found  floating  at  distances  not  exceeding  three  miles  from 
low-water  mark,  on  different  parts  of  the  coast  of  the  Isle  of  Pur- 
beck,  and  belong  not  to  the  King,  but  to  the  estate  of  Mr. 
Bankes ;  that  ten  others  were  *  either  wreck  of  the  sea,  or  [*  270] 
were  found  between  high  and  low  water  mark,  and  were 
not  subject  to  Admiralty  jurisdiction,  but  that  if  they  were  so,  they 
were  taken  up  within  limits  whereby  they  belonged  to  the  estate 
of  Mr.  Bankes ;  and  reference  is  made  to  proofs  which  explain  the 
places  and  manner  of  the  picking  up  of  the  several  casks. 

Here  are,  therefore,  six  casks  not  claimed  at  all ;  thirty-three  are 
claimed  beyond  low-water  mark,  as  not  exceeding  three  miles ;  and 
ten  between  high  and  low  water  mark,  of  which  four  were  aground. 

These  are  the  material  averments  in  support  of  Mr.  Bankes' 
claim.  The  answer,  on  the  part  of  the  Admiralty,  consists  rather 
of  objections  to  and  observations  upon  these  averments,  than  of 
any  new  matter  of  fact  or  document. 

The  rejoinder  offers  replies  to  that  answer. 

It  now  becomes  necessary  to  consider  the  whole  case ;  and,  it 
being  a  question  of  some  importance  and  also  of  some  novelty,  it 
may  be  proper,  in  the  examination  of  it  to  refer  to  the  principles, 
authorities,  and  evidence  which  ought  to  guide  the  judgment  of 
this  Court. 

By  the  general  law,  all  goods  found  afloat  and  derelict  on  the 
high  seas  belong,  as  droits  to  the  Crown,  in  its  office  of  Admiralty. 
This  claim,  at  least  the  greater  part  of  it,  is,  therefore,  in  derogation 
of  the  general  law,  and  of  that  right,  and  must  be  clearly  made  out 
before  it  can  be  admitted.  It  is  asserted  to  be  devised  to  the 
claimant  under  a  grant  from  the  Crown. 

How  far  the  Crown  had  the  power  of  granting  away  rights  and 
perquisites  which  had  always  belonged  to  a  high  office  of  state, 
which  had  already  been  granted  to  the  person  exercising 
that  office,  *  (for  it  may  be  presumed  that  there  was  at  all  [*  271] 
times  a  High  Admiral  —  the  exercising  the  office  by  Com- 
missioners being  of  modern  date)  may  be  questioned,  however 
clearly  such  a  grant  may  be  intended  and  expressed ;  at  all  events, 
such  a  power  in  the  Crown  is  not  to  be  presumed. 

But,  this  being  a  grant  from  the  Crown,  how  is  it  to  be  con- 
strued ?    The  construction  of  such  a  grant,  at  the  suit  of  the  sub- 
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ject,  is  to  be  taken  most  beneficially  for  the  King  and  against  the 
grantee,  whereas  the  grant  of  a  subject  is  to  be  construed  most 
strongly  against  the  grantor;  and  as  Mr.  Justice  Blackstone 
observes  (Bl.  Com.  vol.  ii.  p.  347),  "  The  King's  grant  shall  not 
enure  to  any  other  intent  than  that  which  is  precisely  expressed  in 
the  grant."  So  Lord  Stowell,  in  the  case  of  The  Rebecca,  1  Bob. 
230:  "All  grants  from  the  Crown  are  to  be  strictly  construed 
against  the  grantee,  contrary  to  the  usual  policy  of  the  law  in  the 
consideration  of  grants,  and  upon  this  just  ground,  that  the  pre- 
rogatives, rights,  and  emoluments  of  the  Crown  being  conferred 
upon  it  for  great  purposes  and  for  the  public  use,  it  shall  not  be 
intended  that  such  prerogatives,  rights,  and  emoluments  are 
diminished  by  any  grant  beyond  what  such  grants,  by  necessary 
and  unavoidable  construction,  shall  take  away."  This  was  upon  a 
question  as  between  the  King  and  the  Lord  Admiral,  and  it  was 
there  held  that  the  Lord  Admiral  had  these  droits  in  preference  to 
the  King  himself.  Such,  then,  is  the  principle  upon  which  the 
grant  made  to  Sir  Christopher  Hatton  is  to  be  construed. 

To  ascertain,  then,  what  the  Crown  intended  to  grant, 
[*  272]  it  is  proper  to  consider  what  was  the  subject  *  matter  to 
which  the  grant  was  to  be  applied,  and  this  we  shall  best 
discover  from  the  very  first  document  introduced  here  —  the  inquisi- 
tion, taken  in  4  Eich.  IL,  showing  the  nature  and  extent  of  the 
place  or  thing  granted.  The  Commissioners  were  to  inquire  what 
rights  by  immemorial  usage  (that  is,  by  the  common  law  of  the 
land)  belonged  to  the  constable  of  Corfe  Castle,  its  manors,  and 
the  Isle  of  Purbeck,  which,  by  forfeiture,  had  then  become  vested 
in  the  Crown.  The  commission  recites,  "  that  very  many  of 
the  possessions,  rights,  and  liberties  of  our  castle  and  manor  of 
Corffe,  are  aliened  and  removed  from  the  same,  owing  to  the  de- 
fault of  our  keepers  and  constables,  to  our  grievous  loss  and 
disinheritance,"  and  proceeds :  "  We,  therefore,  willing  to  be 
certified  thereupon,  have  assigned  you  to  inquire,  &c." 

Here,  then,  is  an  inquiry  about  a  land  property,  and  it  might 
have  been  just  as  well  applied  to  a  castle  and  manor  in  the  centre 
of  the  kingdom,  as  to  one  on  the  sea-coast.  Here  is  no  trace  of 
any  maritime  rights  or  perquisites  that  had  been  infringed; 
nothing  of  shipping,  or  of  any  naval  subject;  nothing  of  any 
Admiral,  or  any  Admiralty  rights,  so  far  as  can  be  inferred  from  the 
commission.    The  manor  happens  to  be  in  a  maritime  county,  and 
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upon  the  sea-coast,  and  it  has  prisage  of  wine,  if  shipping,  coming 
on  the  coast,  shall  land  with  cable  and  anchor ;  but  here  is  no  trace 
of  its  possessing  any  peculiar  rights  and  privileges  of  a  maritime 
kind,  no  more  than  what,  of  common  right,  belongs  to  every  manor, 
bordering  on  the  sea-shore,  but  part  of  the  land  and  county  in 
which  it  is  situated.  The  Commissioners  execute  their  duty 
and  make  their  report,  and  with  great  propriety  *  describe  [*  273] 
the  exact  limits  and  boundaries  of  the  castle  and  manor 
and  island ;  and,  in  order  to  understand  this  description  of  the 
limits,  it  is  necessary  to  ascertain  some  of  the  localities  of  the 
place  itself,  and  the  meaning  of  the  expressions  used  by  the  Com- 
missioners, for  they  will  be  found  quite  correct,  when  the  reason 
of  the  different  expressions  used  come  to  be  explained;  and,  by 
which  means,  a  considerable  portion  of  the  doubts  in  this  case 
will  be  removed. 

For  the  purpose  of  ascertaining  these  localities,  I  have  consulted 
the  Ordnance  Map,  and  some  gazetteers  of  reputation ;  and  I  find, 
that  the  extreme  western  point  of  the  Isle  of  Purbeck  on  the  sea- 
coast,  set  down  in  the  report  of  these  Commissioners,  is  Flouresberie, 
or,  as  more  correctly  called  in  the  Ordnance  Map,  Flowers  Barrow ; 
it  then  goes  northward  through  Luckford  Lake,  to  the  river 
Frome,  and  along  that  river  to  Wareham  Bridge ;  and  then  comes 
this  description,  "and  so  from  that,  by  the  sea,  eastwards  to 
StodJand  Castle,  and  thence  along  the  sea-coast  westwards  till  it 
reaches,  again,  Flouresberie."  The  question  naturally  suggesting 
itself  upon  this,  is,  why  is  it  expressed,  "  by  the  sea  eastwards," 
and  "  by  the  sea-coast  westwards  V*  The  whole  of  the  line 
eastwards  is  along  a  large  bay  or  inland  sea — not  the  high  sea  — 
forming  the  harbours  of  Poole  and  Wareham ;  it  is  sixty  miles  in 
compass  —  following  the  margin  or  shore  line;  twelve  miles  long; 
seven  miles  wide ;  contains  many  islands,  creeks,  and  waters ;  and 
has  always,  I  believe,  salt  water.  It  is  said  (and  it  is  an  extra- 
ordinary peculiarity  if  true)  that  the  sea  ebbs  and  flows  in  it  four 
times  in  every  twenty-four  hours ;  it  is  joined  to  the 
♦British  Channel  by  a  very  narrow  opening,  not  more  [*274] 
than  a  quarter  of  a  mile  wide.  This  great  bay  or  sea  is 
not  the  high  sea,  for  it  is  within  the  county  of  Dorset  infra  corpus 
eomitat'As.  The  extreme  point  going  eastwards  is  described  as 
"Stodland  Castle;"  and  the  line  then  goes  westwards.  Now 
"Stodland  Castle"  was  probably  not  at  the  village  of  Studland,but 
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stood  at  the  eastern  point  of  Brownsea  Island,  within  the  bay  of 
Poole ;  it  waa  in  the  parish  of  Studland,  and  within  the  Isle  of 
Purbeck,  according  to  the  inquisition ;  or,  if  there  was  another 
castle  near  the  village  of  Studland,  it  would  still  be  within  the 
Isle  of  Purbeck,  and  would  not  comprehend  any  part  of  the  high 
seas.  The  castle  is  converted  into  a  family  mansion ;  but  there  is 
still  a  battery  to  guard  the  mouth  of  the  harbour. 

I  will  here  read  three  or  four  short  extracts,  from  a  gazetteer, 
confirmatory  of  what  has  been  stated.  Potts,  in  describing  the 
Isle  of  Purbeck,  says,  "The  bridge  crossing  the  Frome  from 
Wareham  connects  the  north  part  of  the  country  with  this  isle, 
which  comprehends  the  whole  of  the  southeast  corner  of  Dorset- 
shire, from  Luckford  Lake,  on  the  west,  to  the  sea,  and  liver 
Frome  on  the  remaining  sides  ;  its  greatest  length  is  about  twelve 
miles  ;  its  general  breadth  about  seven." 

"The  town  of  Poole  is  a  county  of  itself,  and  is  situate  on  a 
peninsula,  connected  with  a  narrow  isthmus  with  the  main  land ; 
the  peninsula  is  about  three-quarters  of  a  mile  long  and  half  a  mile 
broad.  Poole  Bay  unites  with  the  British  Channel  by  a  narrow 
entrance  on  the  east,  and  including  all  the  windings  on  the  shore, 
exceeds  sixty  miles  in  compass.  A  singular  phenomenon 
[*275]  occurs  in  Poole  *  Harbour;  the  sea  ebbs  and  flows  four 
times  in  twenty-four  hours ;  twice  when  the  moon  is 
S.  E.  and  N.  W.,  and  twice  when  the  moon  is  S.  by  R  and  N. 
by  W." 

"  Studland,"  the  same  writer  says,  "  is  six  and  a  quarter  miles  R 
N.  E.  from  Corfe  Castle;  it  is  a  small  village  near  a  romantic 
range  of  cliffs  ending  in  a  narrow  neck  of  land  called  South  Haven 
Point,  and  forming  a  boundary  of  Poole  Harbour.  Brownsea 
Island  is  in  Poole  Harbour,  but  in  the  parish  of  Studland,  at  the 
end  of  the  bay  of  Poole,  opposite  the  entrance ;  it  contains  about 
three  hundred  acres  ;  it  had  formerly  a  castle,  now  converted  into  a 
family  mansion,  at  a  small  distance  east  from  which  is  a  platform 
of  twelve  nine-pounders."  This  accounts  for  the  description,  "by 
the  sea  eastwards  to  Studland  Castle."  It  was  hardly  possible  to 
describe  the  boundary  in  any  other  way ;  it  was  not  high  sea ;  it 
was  part  of  the  island,  and  the  county  of  Dorset.  But,  when  they 
come  to  turn  and  to  describe  the  limits  westward  by  St.  Albans' 
Head  and  back  to  Flowersbarrow,  they  do  not  say  "by  the  sea 
westward  "  but  "along  the  sea-coast."     Now  the  coast  is,  properly. 


R.  C.  VOL.  XXIII.]  SECT.  IV.  —  WRECK.  839 

Ko.  91.  —  Bex  ▼.  Forty-nine  Caski  of  Brandy,  8  Hagg.  Adm.  Bep.  275-277. 

not  the  sea,  but  the  land  which  bounds  the  sea ;  it  is  the  limit  of 
the  land  jurisdiction,  and  of  the  parishes  and  manors — bordering 
on  the  sea  —  which  are  part  of  the  land  of  the  county.  This  limit, 
however,  and  its  character,  varies  according  to  the  state  of  the  tide ; 
when  the  tide  is  in,  and  covers  the  land,  it  is  sea ;  when  the  tide  is 
out,  it  is  land  as  far  as  low-water  mark ;  between  high  and  low 
water  mark  it  must  therefore  be  considered  as  divisum  imperium. 
I  think  that  Spithead  and  the  Solent  sea  generally,  are  within  the 
county  of  Hants,  and  have  been  held  to  form  part  of  the  land  juris- 
diction (see  the  Public  Opinion,  2  Hagg.  Adm.  Eep.  402). 

•  I  may  here  remark,  that  there  is  nothing  in  the  in-  [*  276] 
quisition  that  extends  the  boundaries  of  Corfe  Castle  into 
any  part  of  the  high  sea,  or  beyond  the  usual  line  which  divides 
the  land  from  the  sea  in  every  part  of  the  British  coast.  It  men- 
tions that  the  constable  has  in  all  times  taken  "  wreck  of  the  sea;" 
and  so  has  at  all  times  every  lord  of  a  manor  in  the  kingdom  —  or, 
at  least,  has  claimed  so  to  have  it.  But  again,  what  is  "  wreck  of 
the  sea  or  shipwreck  "  —  for  the  words  are  used  without  distinc- 
tion —  in  strict  legal  meaning  ?  —  they  are  "  bona  waviata  ;  "  and 
when  the  sea  has  brought  them  to  land  they  then  are  within  the 
land  jurisdiction.  "  Wreck  of  the  sea,"  then,  properly  so  called, 
belonged  to  the  owner  of  Corfe  in  the  time  of  Richard  II.,  and  so 
it  has  ever  since,  and  has  sometimes  been  taken  by  Mr.  Bankes ; 
and  even  "flotsam,"  if  within  the  bay  of  Poole  and  Wareham, 
would  belong  also  to  him,  because  found  within  the  manor,  and  not 
on  the  high  sea. 

Thus  the  matter  stands  upon  the  inquisition  of  Richard  II. ;  and 
the  true  meaning  of  the  boundaries  and  limits  of  the  Isle  of  Pur- 
beck  ;  it  becomes  necessary,  therefore,  to  examine  whether  the 
patents  carry  the  right  any  further.  The  title  set  up  by  the 
claimant  is  derived  from  grants  made  by  Queen  Elizabeth  to  Mr. 
Hatton,  afterwards  Sir  Christopher  Hatton,  and  Lord  High  Chan- 
cellor ;  for  the  grant  of  Henry  VIII.  to  Queen  Katharine  expired 
with  her  life ;  and  the  grant  to  the  Duke  of  Somerset  having  be- 
come forfeited,  the  property  was  in  the  Crown  under  Queen  Mary, 
and  until  the  14th  of  Elizabeth. 

The  first  grant  relied  upon  is  in  the  14th  of  Elizabeth.     It  is 
deposited  in  the  Rolls  Chapel,  and  is  brought  into  Court 
duly  authenticated,  written  *  out  per  extensum,  and  accora-  [*  277] 
panied  by  a  verified  translation  :  it  is,  therefore,  regularly 
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before  the  Court  as  evidence.  It  is  entitled,  "  A  grant  (inter  alia) 
of  the  Castle,  Lordship,  and  Manor  of  Corfe,  in  the  county  of  Dor- 
set ; "  but  it  is  rather  a  sale  than  a  special  favour,  for  in  consider- 
ation of  £4761  paid  into  the  Exchequer  by  Mr.  Hatton  —  "one  of 
our  gentlemen  pensioners,"  it  grants  the  manor  to  him,  his  heirs, 
&c.  The  usual  words  "  for  the  consideration  aforesaid  of  our 
special  grace  "  are  thrown  in  ;  but  the  whole  tenor  and  object  of 
the  grant  is  a  land  grant  to  "  Mr.  Hatton,  his  heirs  and  assigns,  of 
the  manor  of  Corfe,  with  the  demesne-lands,  and  of  the  mill, 
waters  and  streams,  situate  and  being  in  Corfe  aforesaid  in  our 
county  of  Dorset."  But  here  is  no  reference  to  anything  marine, 
except  "  wrecks  of  the  sea,  shipwrecks,  and  pre-eminences  whatso- 
ever to  the  said  lordship,  manor,  or  castle  belonging."  Here  is  not 
the  least  trace  or  suggestion  of  extending  the  boundaries,  or  of 
enlarging  the  grant  beyond  what  belonged  to  this  land  and  prop- 
erty as  such  ;  nor  is  there  the  slightest  appearance  of  an  intention 
to  infringe  the  rights,  or  abridge  the  perquisites  of  the  Lord 
Admiral,  or  to  alter  the  Admiralty  jurisdiction. 

It  may  here  be  necessary  to  refer  to  some  authorities,  in  order 
to  ascertain  what  is  legally  meant  by  "  wreck  of  the  sea,"  or 
"  shipwreck."  "  It  is  to  be  observed,"  says  Blackstone,  "that  in 
order  to  constitute  a  legal  wreck,  the  goods  must  come  to  hand ;  if 
they  continue  at  sea,  the  law  distinguishes  them  by  the  uncouth 
appellations  of  jetsam,  flotsam,  and  ligan.  These  three  are,  there- 
fore, accounted  so  far  a  distinct  thing  from  the  former,  that 
[*  278]  by  the  King's  grant  to  a  *  man  of  wrecks,  things  jetsam, 
flotsam,  and  ligan  will  not  pass."  (Bl.  Com.  Vol.  I.  290.) 
292.)  In  the  2nd  Inst.  (p.  167),  "Wreck  or  shipwreck,  legally 
v;reccum  maris,  wreck  of  the  sea,  in  legal  understanding,  is  applied 
to  such  goods  as  after  shipwreck,  are  by  the  sea  cast  upon  the  land." 
And  Blackstone  also  says :  "  Shipwrecks  are  declared  to  be  the 
King's  property  by  the  Prerogative  Statute  17  Edw.  11.  c.  11,^  and 
were  so  long  before  at  the  common  law : "  and  in  Sir  Henry  Con- 
stable's Case,  5  Co.  Rep.  106,^  the  distinctions  between  wrcccum 
maris,  flotsam,  jetsam,  and  ligan  are  explained. 

It  may  also  be  convenient  here  to  notice,  more  particularly,  the 

1  "The  King  ahall  have  wreck  of  the         »  Where  it  is  resolved,  "that  nothing 

sea    throughout   the  realm,  whales    and  shall  be    said  wreccam  maris,  but  such 

great  sturgeons  taken  in  the  sea  or  else-  goods  only  which  are  cast  or  left  on  the 

whore  within  the  realm,  except  in  places  land  by  the  sea." 
privileged  by  the  Iving." 
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nature  of  the  ofi&ce  of  Lord  High  Admiral ;  its  rank,  its  importance, 
its  rights,  and  duties ;  to  refer  to  some  authorities  concerning  it, 
and  to  inquire  how  far  these  patents  can  be  pretended  or  intended 
to  extend,  or  can  legally  infringe  upon,  that  ofl&ce. 

According  to  the  constitution  of  this  country,  the  monarchy  is 
in  many  respects  limited  by  ancient  usage,  which,  in  effect,  consti- 
tutes the  common  law  of  the  land.  The  sovereign  cannot  execute 
all  his  duties  in  person,  but  the  Executive  Government  is  carried 
on  by  certain  ofl&cers,  whose  duties,  rights,  and  perquisites  are 
settled  by  usage,  of  which  there  is  no  legal  memory  to  the  contrary. 
The  Sovereign,  by  his  prerogative,  appoints  the  persons  who 
fill  these  offices,  such  as  *  his  Courts  of  Justice,  his  office  of  [*  279] 
Chancery,  his  office  of  Treasury,  and,  among  others,  his 
office  of  his  Admiralty.  These  offices  are  sometimes  filled  by  a 
single  person,  at  other  times  Commissioners  are  appointed  to 
execute  them  ;  they  are  great  officers  of  state,  and  have  precedure 
above  peers  of  the  same  rank ;  among  them  is  the  Lord  Admiral 
(31  Hen.  VIIL  c.  10). 

In  early  times  there  were  occasionally  more  Lord  Admirals 
than  one ;  not,  however,  of  the  same  part  of  the  coast ;  but  one 
from  the  Thames  northward,  and  one  southward,  besides  the  Lord 
Warden  of  the  Cinque  Ports ;  but  not  interfering  with  each  other. 
Which,  however,  was  the  most  ancient  form  of  executing  this 
office,  whether  by  one  officer  or  by  several,  is  mere  conjecture  ;  and 
it  is,  I  think,  so  stated  in  the  "  Matter  of  the  Whale,''  2  Hagg.  Adm. 
438  (33  E.  R.  724).  But,  however  that  may  be,  I  am  not  aware 
that  more  than  one  Lord  Admiral  has  ever  been  appointed  since 
the  time  of  Henry  VIIL,  and  the  statute  alluded  to  only  speaks  of 
"  the  Lord  Admiral."  The  office  is  in  part  executive,  and  in  part 
judicial.  The  Lord  Admiral  was  to  fit  out  and  manage  all  the 
marine  force  of  the  country ;  to  build  ships,  to  appoint  officers,  to 
command  the  ships  at  sea  by  himself  and  his  officers.  His  judicial 
duties  were  to  be  executed  by  his  lieutenant,  as  Judge  of  the 
Court,  who  had  jurisdiction  over  all  matters  arising  upon  the  high 
seas,  and  was  appointed  by  the  Lord  High  Admiral  until  the  time 
of  William  and  Mary,  when  Lord  Pembroke  was  appointed  by  the 
Crown  under  the  great  seal,  and  for  life.  To  the  office  of  Lord 
High  Admiral  certain  perquisites  belonged  from  time  im- 
memorial; and  it  is  to  the  King,  *  not  "Jure  coronce'*  but  [*280] 
to  his  Majesty  in  his  office  of  Admiralty,  that  these  droits 
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now  belong,  unless  by  the  authority  of  Parliament  they  are  other- 
wise applied.^ 

The  patent  of  Lord  Pembroke  grants  to  him  during  pleasure,  as 
all  these  offices  are  granted,  the  office  of  Lord  High  Admiral  of 
England,  Ireland,  and  Wales,  and  all  the  dominions  and  territories 
—  enumerating  those  in  parts  beyond  the  seas  — thereunto  belong- 
ing. It  grants  to  him  all  the  rights  and  perquisites*  and  jurisdic- 
tions of  the  office  amongst  them  — "  Derelicts,  Wrecks,  Flotsam, 
Jetsam,  and  Ligan ; "  it  also  gives  him  the  command  of  the  forces  at 
sea,  the  appointment  of  officers,  and  the  direction  of  the  building, 
repairing,  fitting  out,  and  manning  all  the  ships  of  war. 

The  patent  of  Prince  George  of  Denmark  —  in  the  1st  of  Anne 
— granted  to  him  the  same  rights,  the  same  duties,  and  the  same 
fees  and  perquisites.  But  in  the  same  year  a  deed  of  surrender 
was  executed  by  the  Lord  Admiral,  by  which  he  surrendered  to 
the  Queen  "  all  the  profits  and  perquisites  of  the  office  (except 
£2500  a  year  to  be  disposed  of  for  such  particular  uses  as  Her 
Majesty  should  direct)  for  the  public  use  during  the  war,  as  Her 
Majesty  should  also  direct." 

These  perquisites,  therefore,  then  belopged  to  the  office  of  Lord 
Admiral;  they  were  only  given  up  during  the  war  to  the  use 
of  public;  and  this  I  apprehend,  was  the  first  time  in  which 
these  perquisites  were  in  any  manner  severed  from  the 
[*  281]  *  office  where  there  was  a  Lord  Admiral  —  and  the  sever- 
ance led  to  the  first  Prize  Act.  Since  that  arrangement 
the  office  has  been  in  commission  except  for  a  short  time  when  his 
present  Majesty,  then  Duke  of  Clarence,  was  appointed  to  it  in  the 
reign  of  George  IV.  In  all  these  subsequent  patents  and  com- 
missions the  droits  of  the  office  have  been  reserved  to  the  King, 
and  are  now  considered  as  commuted  and  transferred  to  the  public, 
so  that  the  present  question  is  between  the  claimant  and  the 
public. 

But  the  terms  of  the  commission  in  which  the  droits  are  reserved 
serve  to  show  that  they  belonged  to  the  office :  "  And,  whereas,  all 
wrecks  of  the  sea,  goods  taken  from  pirates,  and  divers  droits, 
rights,  duties,  and  privileges  have  been  by  express  words  or  other- 
wise heretofore  granted  to  our  said  Lord  High  Admiral,  and  to 

1  By  I  Will.  IV.  c.  25,  all  droits  are  tains  the  power  of  granting  oat  of  them  a 
rnrrlod  to  aud  made  part  of  the  consoli-  reward  to  seison  or  informers  relating 
ilntud  fund;  but  by  s.  12,  the  Crown  re-    thereto. 
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former  Admirals  for  their  own  benefit  as  duties  appertaining  to 
their  ofiSce  or  place  of  our  High  Admiral  aforesaid,  now  it  is  our 
further  pleasure,  &c.,  &c.,  that  they  shall  be  reserved  to  our  only 
use  and  behoof  and  not  otherwise."  These  are  the  terms  used  in 
all  the  grants  ;  they  therefore  record  that  these  droits  were  always 
granted  to  the  Lord  Admiral;  that  they  consequently  were  an 
existing  grant  at  the  time  when  the  patents  to  Sir  Christopher 
Hatton  issued,  and  so  could  not  legally  be  granted  to  him :  but,  in 
truth,  there  is  no  reason  to  believe  that  there  was  the  least  inten- 
tion that  these  droits  of  the  office  of  Admiralty,  on  the  high  sea, 
should  be  lopped  off  from  that  office ;  and  it  is  curious  enough, 
that  when,  in  the  reign  of  William  and  Mary,  the  office  was  put  in 
commission,  a  doubt  arose  whether  the  Commissioners  could 
legally  discharge  all  the  *  duties  of  the  office,  and  the  2nd  [*  282] 
and  3rd  William  and  Mary,  s.  2,  c.  2,  was  passed,  declaring 
that  all  the  duties  might  be  legally  executed  by  them  (See  Life  of 
Sir  Leoline  Jenkins,  Vol.  IL  p.  706). 

The  importance,  antiquity,  and  authority  of  the  office  of  the  Lord 
Admiral  may  be  seen  in  the  4th  Institute,  p.  146,  where  Lord  Coke  is 
stating  the  answers  to  the  complaint  of  that  jurisdiction  ;  and  he 
mentions  some  points  as  to  the  legal  mode  of  granting,  and  grants 
that  would  be  void.  "  The  King,"  he  says,  "  did  by  charter  consti- 
tute John,  Duke  of  Exeter,  and  Henry,  his  son,  to  be  '  Admiralles 
Anglise  pro  termino  vitse : '  and  this  charter  being  a  judicial  office 
and  granted  to  two,  we  hold  to  be  void,  for  such  ancient  offices 
must  be  granted  as  they  formerly  have  been."  So  Blackstone 
also  remarks:  "No  judicial  office  can  be  granted  in  reversion, 
because,  though  the  grantee  may  be  able  to  perform  it  at  the  time 
of  the  grant,  yet  before  the  office  falls,  he  may  become  unable  and 
insufficient;  but  ministerial  offices  may  be  so  granted  and  may  be 
executed  by  deputy."     (2  Bl.  Com.  p.  36.) 

With  respect  to  the  limits  of  the  Admiralty  jurisdiction,  I  will 
just  cite  the  following  authorities :  "  Admiralty  causes,"  says 
Blackstone  (Bl.  Com.  p.  106),  "must  be  causes  arising  wholly 
upon  the  sea  and  not  within  the  precincts  of  any  county  ;  for  the 
statute  13  Rich.  IL  c.  5,  directs  that  the  Admiral  and  his  deputy 
shall  not  meddle  with  anything  but  only  things  done  upon  the  sea ; 
and  the  statute  15  Eich.  IL  c.  3,  declares  that  the  Court  of  the 
Admiral  hath  no  manner  of  cognisance  of  any  other  thing 
done  within  the  body  of  any  county  *  either  by  land  or  [*  283] 
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by  water,  nor  of  any  wreck  of  the  sea,  for  that  must  be  cast 
upon  land  before  it  becomes  wreck.  It  is  otherwise  of  things 
flotsam,  jetsam,  and  ligan,  for  over  them  the  Admiral  hath  jurisdic- 
tion,  as  they  are  in  and  upon  the  sea."  And  Lord  Coke,  in  the 
4th  Institute,  p^  134,  says,  "By  the  laws  of  this  realm,  the  Court  of 
the  Admiral  hath  no  cognisance  or  jurisdiction  of  any  contract 
within  any  county  of  the  realm,  either  upon  the  land  or  upon  the 
water,  but  all  things  arising  within  any  county  of  the  realm  either 
upon  the  land  or  the  water,  and  also  wreck  of  the  sea,  ought  to  be 
heard  and  be  remedied  by  the  laws  of  the  land  and  not  before  the 
Admiral  nor  his  lieutenant  in  any  manner,  so  as  it  is  not  material 
whether  the  place  be  upon  the  water  inter  fluxum  et  refluxum  aqtur, 
but  whether  it  be  upon  any  water  within  any  county."  So  in  the 
3rd  Institute,  p.  117,  in  explaining  the  statute  28  Hen.  VIII.  c.  15, 
he  says*  that  "  a  port,  haven,  or  creek  is  divisum  impertuniy  except 
when  in  the  body  of  any  county."  Again  in  Wood's  Institute,  p. 
496 — "*The  Admiralty  Court  hath  jurisdiction  to  determine  all 
maritime  causes  arising  wholly  upon  the  sea  out  of  the  jurisdiction 
of  a  county.  A  judgment  of  a  thing  done  upon  land  is  void  It 
is  no  part  of  the  sea  where  one  may  see  what  is  done  on  one  side 
of  the  water  and  the  other.  So  note,  that  below  the  low-water 
mark  the  Admiral  hath  sole  and  absolute  jurisdiction,  but  between 
high-water  and  low-water  mark  the  common  law  and  the  Admiral 
have  jurisdiction  by  turns,  one  upon  the  water,  the  other  upon  the 
land,  but  if  the  water  is  within  a  county  the  common  law 
[*  284]  claims  jurisdiction."  It  is  not  necessary,  *  for  the  pur- 
poses of  this  case,  to  pursue  further  the  authorities  on 
this  point.  x 

Having  ascertained  what  is  the  principle  of  construction  govern- 
ing these  grants  of  the  Crown,  what  was  the  nature  of  the  Crown's 
jH>ssession  in  Corfe  Castle  and  the  Isle  of  Purbeck,  what  w^ere  the 
extent  and  limits  of  that  possession,  what  was  the  line  of  separa- 
tion between  the  common-law  jurisdiction  on  the  land  and  the 
Admiralty  jurisdiction  on  the  sea,  what  was  the  nature  of  the  oflBce 
ot  Admiralty  and  of  the  persons  exercising  that  office  and  its  juris- 
iliotion,  the  Court  has  sufficient  light  to  see  its  way  into  the  true 
inttMit  and  meaning  of  these  further  grants  of  the  18th  and  27th 
of  Klizaboth. 

It  is  dear  from  what  passed  in  the  reign  of  James  I.  —  as  may  be 
I'ollooted  from  the  4th  Institute  —  that  notwithstanding  the  statutes 
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13  and  15  Eich.  II.,  there  were  perpetual  conflicts  and  encroach- 
ments between  the  common-law  jurisdiction  and  that  of  the  Admir- 
alty. From  the  statutes  of  Eich.  II.  to  the  18th  Eliz.  nearly  200 
years  elapsed ;  during  this  time  the  nation  had  been  involved  in 
almost  a  continual  struggle,  first  by  the  wars  of  the  Eoses,  and 
afterwards  by  the  Eeformation  and  its  consequent  religious  con- 
flicts: and  it  is  probably  owing  to  these  circumstances  that  the 
line  drawn  by  those  old  statutes  would  seem  to  have  been 
effaced  and  forgotten;  and  in  the  18th  Eliz.,  Sir  Christopher 
Hatton,  then  Lord  Chancellor,  obtained  this  further  grant,  a  sort 
of  declaratory  patent.  Now  the  very  ground  of,  and  introduction 
to  this  grant  was,  that  the  jurisdiction  of  the  grantee  had  been  dis- 
turbed by  the  Admiralty  jurisdiction,  although  the  castle 
and  manor  at  Corfe  *  was  within  the  county  of  Dorset.  [*  285] 
Again,  if  this  grant  or  declaratory  patent  is  looked  at  care- 
fully it  will  be  found  to  be  confined  to,  and  confirmatory  of,  the 
ancient  boundaries,  and  therefore  bringing  the  limits  within  those 
mentioned  in  the  inquisition :  for  it  declares  the  Isle  of  Purbeck 
and  every  place  within  its  limits  as  well  by  land  as  by  water  to 
be  exempt  from  the  Admiral  and  the  Admiralty  jurisdiction. — 
"That  within  the  said  island  the  Admiral  of  the  kingdom  shall  not 
interfere,  and  that  the  owner  of  the  castle  and  island  shall  ex- 
ercise all  Admiralty  rights  within  the  same."  In  every  part  affirm- 
atively and  negatively  it  excludes  the  interference  of  the  Admiralty ; 
but  in  every  part  it  limits  the  grant  to  the  island  itself;  "within 
the  said  island  and  the  precincts  thereof." 

With  respect  to  the  additional  words  introduced  into  the  sub- 
sequent patent  of  27  Eliz.,  they  carry  the  matter  no  further  in  their 
true  construction.  The  recital  in  this  patent  is  nearly  the  same  as 
that  in  the  earlier  patent ;  it  is  limited  in  like  manner  and  to  the 
same  extent,  "  within  the  said  island  and  its  precincts :  then  came 
the  additional  words.  High  sea  flowing  to  or  adjoining  the  said 
island ; "  but  this  phrase  proves  too  much  if  relied  upon  as  meaning 
the  sea  before  it  would  have  arrived  at  the  island ;  for  in  that  case 
the  whole  ocean,  or  at  all  events  the  whole  tide  coming  up  the 
British  Channel,  as  it  flows  towards,  might  be  said  to  flow  to,  the 
island.  If,  however,  the  waves  have  arrived  at  the  island  and 
there  brought  to  ground  any  wreck,  such  wreck,  by  the  inquisition, 
by  the  general  law,  and  by  these  patents,  would  belong  to  the  owner 
of  Corfe  Castle.     So  also  the  words  "  ports,  rivers,  creeks,  arms  of 
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[*  286]  the  sea,  and  *  other  places  whatsoever,  being  within  the 
aforesaid  island,"  apply  to  this  great  haven,  with  its  ports 
rivers,  creeks,  and  islands,  which  are  described  hj  the  ancient, 
inquisition  as  being  within  the  said  island  and  the  county  of 
Dorset,  and  would,  I  apprehend,  convey  even  flotsam,  jetsam,  and 
ligan  in  that  precinct,  to  the  owner  of  Corfe  Castle. 

The  words  then  by  these  grants  of  the  18th  and  29th  of 
Elizabeth  do  not  seem  to  carry  the  claim  to  the  extent  set  up; 
but  the  true  intendment  of  the  grant  or  patent  of  the  18th 
Eliz.  may  be  well  ascertained  from  its  general  import  and  na- 
ture :  it  was  to  protect  the  owner  of  Corfe  from  the  interruptions 
of  the  Admiralty  and  its  officers  within  the  limits  of  that  ancient 
possession,  and  not  either  to  extend  those  limits,  or  to  deprive 
the  great  state  officer  of  the  Admiralty  of  any  established  legiti- 
mate powers  which  belonged  to  the  office.  There  is  not  a  word  in 
the  prayer  for  the  grant  as  to  any  extension  of  the  limits  of 
Purbeck:  the  old  boundaries  are  confirmed  by  the  grant;  but 
it  was  not  meant  to  cut  off  any  portion  of  the  rights  of  the 
Admiralty,  or  to  transfer  any  of  its  duties  to  the  grantee  of  Corfe 
Castle.  It  recites  the  importance  of  Corfe  Castle  as  a  place  of 
defence,  but  of  defence  of  the  realm,  not  of  the  shores  and  coasts 
of  the  realm,  for  the  castle  is  three  or  four  miles  inland,  and  could 
only  defend  the  realm  when  the  enemy  had  got  into  the  island. 
It  grants  Brownsea  Castle,  not  to  the  grantee  and  his  heirs,  but 
for  life :  that  castle  was  on  an  island  within  the  precincts  and 
guarded  the  mouth  of  the  harbour  of  this  great  bay.  With  respect 
to  defence,  what  are  the  duties  imposed  and  what  is  the  authority 
conferred  by  the  grant  ?  The  constable  is  to  muster  the 
[*  287]  inhabitants  and  to  do  duty  *  in  the  castle ;  but  lie  is  to 
perform  none  of  the  duties  which  belong  to  the  Admiral 
of  the  realm.  Here  is  no  fitting,  or  repairing,  or  manning  of  ships 
mentioned ;  no  command  of  the  mariners  while  at  sea,  no  appoint- 
ment of  naval  officers ;  nothing  in  short  of  a  naval  sort ;  nothing 
to  assist,  or  to  relieve,  or  to  abridge  the  duties  of  the  Lord  High 
Admiral.  The  grant  was,  in  fact,  to  do  no  more  than  the  old 
statutes  and  the  general  law  did  before  —  to  enable  the  grantee 
to  enjoy  his  wreck  of  the  sea,  and  possibly  flotsam  in  the  bay  of 
Poole,  or  at  least  that  side  of  it  within  Purbeck ;  and  to  prohibit 
the  Admiralty  from  disputing  or  interfering  with  those  droits;  but 
the  Lord  Admiral  retained  all  his  rights  and  duties  not  only  on 
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the  high  sea  beyond  low-water  mark,  but  also  over  this  divisum 
imperium  within  low-water  mark  when  covered  by  sea. 

Taking  then  this  view  of  the  construction  of  these  patents,  it 
may  be  unnecessary  to  inquire  whether,  if  they  were  intended  to 
convey  these  droits  of  Admiralty,  arising  on  the  high  seas,  they 
could  be  legal  to  any  such  effect.  It  must  be  presumed  that  the 
ofiBce  of  Lord  High  Admiral  was  at  all  times  existing,  and  there 
is  no  reason  to  doubt  that  it  did  exist  at  the  very  time  of  these 
grants ;  these  droits  did,  therefore,  under  an  existing  grant,  belong 
to  the  Crown,  in  its  office  06  Admiralty,  as  they  had  done  from 
time  immemorial.  Grants,  then,  must  be  made  as  usually  granted ; 
and  if  there  were  an  existing  grant  of  droits  on  the  high  sea,  these 
grants  would  be  illegal  and  void  if  they  extended  beyond  the  per- 
quisites belonging  to  the  owner  of  Corfe  within  the  island.  To  the 
extent  claimed,  and  to  the  grantee,  his  heirs  and  assigns, 
it  would  *  be  an  illegal  grant  and  void ;  it  could  only  be  [*  288] 
what  it  is  in  terms  —  a  land  grant  within  the  manor  and 
island. 

Nor  do  the  Exchequer  cases  and  judgments  appear  to  throw  any 
additional  light  upon  the  claim;  they  are  evidently  proceedings 
respecting  land  revenues,  calling  upon  the  owners  of  these  two 
hundreds,  which  constitute  the  Isle  of  Purbeck,  to  account  for  cer- 
tain fines  and  other  manorial  rights  which  in  general  belong  to  the 
Crown.  The  owners  thereupon  plead  these  patents ;  the  Crown  is 
satisfied,  and  the  proceedings  are  dropped.  So  far  then  as  respected 
the  Crown,  and  the  question  relating  to  its  land  revenues  in  the 
Court  of  Exchequer,  the  grant  was  a  good  defence:  but  there  was 
no  question  then  raised  respecting  the  Admiralty  droits ;  the  Lord 
Admiral  was  no  party  to  those  proceedings ;  they  could  not  affect 
his  rights,  for  from  some  accounts  brought  in  by  the  present  claim- 
ant, it  appears  that  nothing  but  wreck  had  been  received  since  the 
time  of  Elizabeth  ;  or  at  all  events  from  that  of  Charles  I.,  and  wreck 
of  the  sea  is  land  revenue,  and  is  generally  granted  to  the  lord  of  a 
manor  on  the  coast ;  and  in  the  Exchequer  cases  there  was  nothing 
upon  this  point  decided. 

A  number  of  affidavits  from  old  persons  have  been  brought  in, 
stating  instances  in  which  goods  cast  on  shore,  and  in  some  cases 
fetched'  on  shore,  have  been  taken  by  the  owner  of  Corfe  Castle ; 
but  they  prove  nothing ;  they  all  passed  sub  sileniio ;  and  it  is 
probable  that  the  lord  of  every  manor  in  the  kingdom  lying  on  the 
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sea-shore,  might  set  up  the  same  claim  and  support  it  by 
[*  289]  the  same  sort  of  usage,  so  far  at  least  as  the  droits  of  *  the 
Admiralty  are  concerned.  In  most  instances  the  wreck 
is  given  up  to  the  lord,  though  it  is  to  be  feared  that  in  some  cases 
the  inhabitants  of  the  Isle  of  Purbeck,  as  well  as  those  of  other 
parts  of  the  kingdom,  might  so  far  contest  the  lord's  rights  as  to 
make  way  with  the  wrecked  goods. 

As  little  effect  does  the  Court  give  to  the  case  of  the  bale  of  cot- 
ton given  up  by  the  Commissioners  of  Custom  upon  the  opinion  of 
their  law  ofi&cers.  The  Commissiofcrs  of  Custom  had  no  claim 
upon  the  goods  beyond  the  duties  ;  whether  the  cotton  belonged  to 
the  Admiralty  or  to  the  grantee  of  the  Crown,  was  a  question  they 
would  not  contest ;  it  had  been  brought  on  shore  at  Purbeck,  and 
the  Customs  had  no  interest  in  contesting  whether  it  belonged  to 
the  owner  of  Corfe  Castle,  or  to  the  Admiralty. 

Again,  it  is  said  that  there  is  no  instance  where  the  Admiralty 
has  set  up  a  claim;  but  is  there  any  instance  where  notice  has 
been  given  to  the  Admiralty  that  the  goods  have  been  picked  up 
and  brought  in  from  a  considerable  distance  beyond  low-water 
mark  ?  These  goods  were  picked  up  floating  at  sea,  and  carried 
either  to  Poole  or  Weymouth  ;  and  was  it  not  the  duty  of  the  lord, 
or  his  steward,  to  give  notice  where  goods  had  been  brought  in  from 
beyond  low-water  mark  ?  —  for  as  to  the  right  of  the  lord  extending 
three  miles  beyond  low  water,  it  is  quite  extravagant  as  a  juris- 
diction belonging  to  any  manor.  As  between  nation  and  nation, 
the  territorial  right  may,  by  a  sort  of  tacit  understanding,  be 
extended  to  three  miles ;  but  that  rests  upon  different  principles, 
viz.,  that  their  own  subjects  shall  not  be  disturbed  in  their 
[*  290]  fishing,  and  *  particularly  in  their  coasting  trade  and  com- 
munications between  place  and  place  during  war;  they 
would  be  exposed  to  danger  if  hostilities  were  allowed  to  be  car- 
ried on  between  belligerents  nearer  to  the  shore  than  three  miles; 
but  no  person  ever  heard  of  a  land  jurisdiction  of  the  body  of  a 
county  which  extended  to  three  miles  from  the  coast 

Again,  franchises  may  be  lost  by  nonuser  or  misuser.  Here  is  a 
grant  of  the  office  of  Admiralty,  which  necessarily  includes  the 
judicial  functions  of  that  office.  It  may  well  be  a  question 
whether  such  a  grant  to  a  person,  his  heir  and  assigns,  was  not  a 
void  grant  Even  with  respect  to  wrecks  of  the  sea,  there  seems  to 
have  been  no  judicial  proceedings  after  the  14th  Car.  L,  in  a  Court 
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leet  or  Court  baron.  And  what  is  the  duty  of  the  grantees  in 
such  cases  ?  To  proceed  judicially ;  for  there  is  a  year  allowed  for 
the  owners  to  appear,  and  the  salvors  have  also  a  right  to  come  in 
for  their  remuneration  ;  those  were  rights  recognised  in  The  Augtista, 
Hagg.  Adm.  18  and  1  &  2  Geo.  IV.  c.  75,  s.  26 ;  so  that  at  all 
events  it  is  the  duty  of  the  lord  to  wait  for  a  claim  on  the  part  of 
owners  or  salvors,  and  to  have  a  judicial  decision.  From  the 
accounts  brought  in,  in  this  case,  of  manorial  droits,  I  see  no 
trace  on  the  part  of  the  lord  of  any  desire  to  wait  his  year  and 
day ;  his  steward  takes  the  goods,  gives  some  reward  to  the  finders 
at  the  time,  and  the  proceeds  are  carried  to  account  This  is  not 
a  very  regular  mode  of  proceeding  in  the  case  of  any  goods,'  even 
in  such  as  were  primd  facie  wreck  of  the  sea.  However,  the 
Court  is  not  called  upon  to  decide  that  question ;  but  it  hav- 
ing been  noticed  by  the  law  ofl&cers  of  *  the  Crown,  it  could  [*  291] 
not  be  passed  over  siib  silentio} 

The  Court  has  now  touched  upon  all  or  most  of  the  points 
which  have  been  raised  in  argument,  or  attempted  to  be  sup- 
ported by  evidence ;  perhaps,  indeed,  it  ought  to  have  adverted  to 
some  reference  which  has  been  made  to  a  custom  in  the  West  of 
England;^  but  no  such  custom  is  mentioned  in  the  inquisition  as 
existing  in  or  belonging  to  the  Isle  of  Purbeck ;  and  the  claim  is 
not  set  up  under  a  custom,  but  under  these  grants  from  the 
Crown. 

Having  gone  so  much  at  length  into  the  law  applying  to  the 
case,  which  the  novelty  of  the  question  seemed  to  demand,  it  is 
not  necessary  to  recapitulate  the  heads.  The  Court  holds  it  to  be 
pretty  clear,  that  such  part  of  the  goods  as  were  picked  up  on  the 
high  sea  (that  is,  not  within  any  land  jurisdiction)  belong  to 
the  oflSce  of  Admiralty,  and  that  those  which  were  found  within 
the  limits  of  the  Isle  of  Purbeck  are  wreck  of  the  sea  and  belong  to 
the  claimant.  It  only  remains,  therefore,  to  see  how  the  law 
applies  to  the  several  portions  of  the  property  involved  in  these 
proceedings. 

The  whole  number  of  the  casks  picked  up  is  fifty-nine  ;  of  those 

1  In  Dunwich  {Bailiffs,  f-c)  ▼•  Sterry,  Sir  Henry  Cmittable's  Case,  H  Co.  Rep.  107, 

I  B.  &  Ad.  831  (35  R.  R.  471),  it  was  held,  is  this  passage :  "and  those  of  the  West 

that  the  grantee  of  wreck  has  a  special  coniitrr   prescribe  to  have  wreck  in  the 

property  in  all  goods  stranded  within  his  sea  so  far  as  thej  may  see  an  Humher 

liberty.  barrel." 

>  At  the  end  of  the  3rd  resolntion  in 
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fifty-nine,  ten  are  carried  to  the  Custom-HousjB  at  Weymouth,  and 
forty-nine  to  that  at  Poole.  The  latter  only  are  directly  included 
in  this  suit,  but  the  same  rule  will  probably  be  con- 
[•  292}  sidered  as  applying  to  the  whole.  A  correct  *  schedule 
has  been  usefully  and  fairly  made  of  the  whole,  and  they 
have  been  classed  under  eight  heads :  — 

Glass  1.  Six  casks  picked  up  beyond  the  utmost  limits  con- 
tended for ;  the43e  are  not  included  in  the  claim,  and  of  course  go, 
as  droits  to  the  King  in  his  Office  of  Admiralty. 

Class  2.  Thirty-eight  casks  picked  up  outside  of  low-water 
mark)  but  within  three  miles  of  the  shore.  They  were  afloat  on 
the  high  sea,  beyond  low-water  mark,  not  in  the  body  of  any 
country  or  the  limits  of  the  Isle  Purbeck,  and  consequently  like- 
wise belong  to  the  Office  of  Admiralty.  The  Court,  therefore,  with 
respect  to  them  pronounce  against  the  claiuL 

Classes  3  and  4.  These  were  afloat  between  high  and  low  water 
marks,  but  being  afloat,  and  never  having  even  touched  the  ground, 
although  in  the  dimsum  imperiumy  they  had  not  become  "  wreck  of 
the  sea : "  the  Court,  therefore,  pronoimces  against  the  claim. 

Classes  6  and  6  stand  on  more  favourable  grounds.  Class  5 
consists  of  three  casks  found  aground  —  the  tide  being  out  —  be- 
tween high  and  low  water  mark ;  they  are  wreck  of  the  sea,  and 
belong  to  the  Isle  of  Purbeck  and  its  grantee. 

Class  6  consists  of  five  casks  which,  having  taking  the  ground 
between  high  and  low  water  mark,  though  still  moved  by  the 
waves — the  sea  at  one  time  surrounding  them,  and,  at  another, 
leaving  them  dry  —  may  be  considered  not  as  on  the  high  sea,  but 
as  wreck  of  the  sea ;  they  had,  it  would  seem,  actually  struck  the 
ground  ;  and  though  bumped  about  by  the  waves,  it  seldom  happeas 
that  the  shore  is  without  some  portion  ct  water 
[*  293]  *  upon  its  surface,  or  amongst  the  crevices  of  rocks.  It 
certainly,  however,  according  to  the  affidavits,  may  admit 
of  a  doubt  whether  these  five  casks  were  more  in  the  land  than  the 
sea  jurisdiction,  but  under  such  circumstances  the  Crown  probably 
will  not  press  for  a  construction  unfavourable  to  the  grantee. 

Glass  7  refers  to  one  cask  afloat,  and  though  the  land  underneath 
was  dry  at  low  water,  even  in.  neap  tides,  yet  in  this  "  divisum  im- 
perium**  the  Admiralty  has  the  benefit  of  its  jurisdiction  at  the 
time  the  cask  was  taken  possession  of. 

Class  8,  on  the  other  hand,  has  the  benefit  of  being  taken  when 
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aground^  and  belongs  to  the  Isle  of  Parbeck,  and  to  the  claimant. 
Thus  the  Court  allows  the  claim  to  nine  casks,  and  decrees  the 
rest  to  be  droits  of  the  Crown  in  its  office  of  Admiralty. 

It  appears  that  in  conveying  the  forty-nine  casks  to  Poole,  one 
was  broken  and  its  contents  lost ;  and  in  conveying  the  ten  casks 
to  Weymouth,  one  and  a  half  was  lost  in  the  same  manner.  These 
losses  were  merely  accidental.  If  it  can  be  ascertained  whether  the 
casks  spilt  were  part  of  those  for  which  the  claim  is  allowed,  or 
part  of  those  become  droits,  the  loss  should  be  borne  by  the  party 
to  whom  they  legally  belonged ;  but  if  that  cannot  be  done,  the 
loss  should  be  apportioned  according  to  the  quantity  condemned, 
and  the  quantity  decreed  to  the  claimant.  There  probably  will  be 
no  difficulty  in  settling  this  matter;  but  if  there  is,  it  must  be 
referred  to  the  registrar,  who  will  apply  the  principle  just  stated 
by  the  Court 

ENGLISH  NOTES. 

On  the  other  hand,  in  the  case  of  Bex  v.  Two  Casks  of  Tallow  (1837), 
3  Hagg.  Adm.  294,  35  B.  B.  843,  where  there  was  a  similar  contest 
between  the  Admiralty  and  the  lord  of  the  manor  claiming  title  to 
wreck,  it  appeared  that  the  casks  had  touched  the  ground,  but  had 
again  floated  and  were  then  brought  ashore  by  salvors.  Sir  John 
NiCHOLLS,  after  some  general  observations,  gave  his  decision  as  follows 
(3  Hagg.  Adm.  298) :  "  Wreccum  maris  is  not  such  in  legal  accepta- 
tion, till  it  comes  ashore,  until  it  is  within  the  land  jurisdiction; 
whilst  at  sea,  it  belongs  to  the  King  in  his  office  of  Admiralty,  as  dere- 
lict, flotsam,  jetsam,  or  ligan.  Above  high-water  mark  it  belongs  to 
the  lord  of  the  manor  as  grantee  of  the  Crown ;  but  beyond  low-water 
mark  he  can  have  no  claim;  it  is  on  the  high  seas  and  belongs  to  the 
Admiralty.  It  is  equally  clear  law  that  between  high  and  low- water 
marks  it  is  divisum  imperium ;  when  the  tide  covers  this  space  it  is 
sea ;  when  it  recedes,  it  is  again  land  and  within  the  jurisdiction  of  the 
manor.  Constable^ s  Cdse,  6  Co.  Bep.  106.  If  the  article  be  floating,  it 
belongs  to  the  sea;  it  is  not  ^^vrreccum  maris,'^  but  "flotsam":  if  it 
become  flxed  to  the  land,  though  there  may  be  some  tide  remaining 
round  it,  it  may  be  considered  as  '^vrreccum  maris,' ^  but  it  having 
merely  touched  the  ground,  and  being  again  floating  about,  its  character 
will  depend  upon  its  state  at  the  time  it  was  seized  and  secured  into 
possession;  whether,  for  instance,  the  person  who  seized  it,  as  salvor, 
was  in  a  boat,  or  wading,  or  swimming.  Such,  in  my  judgment,  being 
the  law,  what  are  the  facts  ?  There  is  an  affidavit  from  the  persons 
who  brought  the  goods  to  shore;  and  even  supposing  they  were  mis- 


-iL^jcu.  ^  L..*  -s^in-  I  -fit-  -I  Ix^.  -fiHW  j«*«iiis  niT  r»a<«~n  to  doubt  that  they 
T*-r-r  i.r  :.-  -^i-  ii>  ^  -;••  T~rii..iL  "die  iimiralrj  -irrisdiction,  and  that 
-i^»r  3iss-=.  -T.-r*!  r»w  ^r^-rc  iif-r  -  fTT**— f.-H  vi^i/^j.*' bat  flotsam.  I  cannot 
-.r*^^  -    "i-r   "r'  -•  «*=n  i  -iiir  'niim:*  .lit-.^x  o=«e  tooched  the  ground 

r.-r-    -  1-- at:!'    —    lit- -fie  ^r  rer:-  :t  lie  I..riof  themanor.    What 

-ni^'ir  •?  -~-  -;r  n  i^t-  -at^  •£  ifizn:;^  iarinz^»«»>me  fixed  on  the  shore 
-z  >  jrrcr'VTj-^  -::-  -r-i  _tfATirLr  ".leTi  i:i»I  ^^i^sL  resuming  may  be  a  ques- 
-i.:i  i.-r^ii—r-  ;'  r  >  »r.e  -rui.ri  L  •»  zoc  ari^eat  present  in  this  case, 
r  ^r  1  in  -  .^T'-.iisC  -iit^  :li^ni  t  "ie  I  rl  t  :h*  manor,  and  decree  the 
--.  .^  -  ?*•  .  -  •.'-!.  r'le  r-ts  jc  ihe  ALniraitr  will  come  out  of  the 
;«r  -'-r"-  i.*^-.  "Lr-j.  -Ii»?  -  ^r^     f  rlie  :rj.:7»kr.:.  and  the  Admiralty  will 

I:i  r*  J'  ".  '.If  1-*^*  .  2  jL.  b.  XLn,  Rrc.  oT^J^  the  wreck  was  grounded 
iT'.  --  '.  *-,r.:-r  2i;irs.  i^L  Ir  icr:ear«iil  zlvjz  the  Admiral's  men  and  the 
Z-r**-  n-1  "•  »'ti.  -^•.^*5*r'?^i  n.  i*"^t  at  tit*  sinit*  time,  and  that  they  went 
A.  A.-L  -  :-  T-^  i  ::i  ').  ^::i^  -v'^..:!  i>atciL  Dr.  Lushikgton  decided 
UT"..  •'*c  ~  :-  '  ri  -c  "itr  inizL-  r.  -a.  tie  ground  that  the  ship  was,  at 
-::•:'  -:::.tf  :  2^  sk-  ^ir«.  '""i^  ri  !j^d  covered  with  water;  but,  in 
r^>^-'«r*:c  i  -*Mi»-  --a^ti^  '▼^.cii  jtr'^'^Ij  came  ashore^  decided  in  favour 
c  ■  >'  \  ri.     c  •":«?  man.c    »ri  lie  a;i:hjritT  of  the  case  of  I^ex  v.  Two 

AMERICAN  XOTES. 

T'"  :;:•-  r'm;T.«*ii-*':i'w  Tr^r^rtr  f:cn:d  ftootinT  at  sea,  and  more  than  a  mar- 
•iitf  «:-i^:e  r-  m  t.i-  3c«:r«.  btiun^  to  the  fiuJer.  A  wrecked  and  disabled 
v«5?tl  ^  ::c!i  ixt-r  :rr'>j-^  atA  crew  abandon  withoat  intending  to  retam,  and 
'*•.  j«'ac  i;!T  ix->*t:ra:..  a  ?t  r-coverin^r  by  their  own  exertions,  is  not  legally  a 
**'«»-^ci.*'  ^'ic  3  A  -  :H--iict'*  which  a  stranger  may  appropriate;  and  eren 
w  wti  ;i  TvsijyL  -:j  ::»:C  :eca  licalj  d-erelict  as  when  she  is  temporarily  left  to  the 
aierjT  ,^t  :i;e  ;;Lt;nit^c-^  bj  tiie  crew  to  obtain  aid  or  provisions,  one  who  in 
^cvd  :^:  \i  :jJi^s  yosckfskiica  is  not  a  trespasser,  but  has  a  reasonable  claim  for 
^ti-i.^  Accv.pi:  :^  to  :Ie  merit  of  the  services  he  renders.  TTie  Laura^  14 
WaI.lwv  .J"'  -^-  '• '^^  ^w  S€^fi*'yr.  1  Brown's  Admiralty  (U.  S.),  372;  The 
A  It  L,  [  -ovv-. ./.  :r:  F^ederal  Rep.  233,  237;  Baker  v.  Hoag,  7  New  York, 
.'oo.  A  ciir'^.^  ot  ctwl  lyins:  in  the  hold  of  a  vessel  sunken  in  navigable 
\v;i:er$  b  uo(  pnjperlv  wreck  of  the  sea,  since  it  has  not  reached  the  shore; 
nv»r  i*  it  an  ~:mvn.wr  "  kind  of  wreck,  to  use  Ix)rd  Hale's  expression  (De 
Junj»  >Uris*  c.  7,  printed  in  .\ppendix  to  Hall  on  the  Seashore  (2d  ed.), 
which,  ho  says,  iu^lu^ies  '* goods  that  are  a  kind  of  sea- waifs  or  stray,  flotson, 
jets^vu  and  lasran."     yfurphtf  v.  Dunham,  38  Federal  Rep.  503,  509. 

The  owner  of  a  sunken  vessel,  so  long  as  he  does  not  abandon  it,  is  liable 
fv>r  injuries  caused  to  navigators  by  the  wreck  as  a  result  of  his  negligence  in 
not  marking  it  by  a  plain  signal.  TTte  H.  S.  Nichols^  53  Federal  Rep.  665 ; 
H'tN/vfiMv  V.  Philadelphia,  65  Pennsylvania  State,  135.  So  the  owner  of 
property,  which,  being  carried  away  by  a  flood  in  a  fresh -water  stream,  is 
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deposited  on  another's  land,  retains  his  ownership,  though  liable  for  injuries 
so  caused  by  his  negligence,  and  the  landowner  has,  apart  from  statute,  no 
lien  for  preserving  the  property  so  cast  on  his  land.  Forster  v.  Juniata  Bridge 
Co.y  16  Pennsylvania  State,  893,  55  American  Decisions,  506,  and  note ;  Carter 
V.  Thurston,  58  New  Hampshire,  104;  Hooper  v.  Hobson,  67  Maine,  267; 
Sheldon  v.  Sherman,  42  New  York,  4»4.  See  Barker  v.  Bates,  13  Pickering 
(Mass.),  255  J  Hetfield  v.  Baum,  13  Iredell  Law  (N.  Car.),  394;  Jones  on 
Liens,  s.  484. 

The  grant  by  a  town  of  the  right  to  take  sea-weed  from  its  beaches  closely 
resembles  a  grant  of  wreck  of  the  sea ;  it  does  not  convey  any  interest  in  the 
land,  and  no  more  is  necessarily  conceded  than  egress  and  regress.  Parsons 
y.  Smith,  5  Allen  (Mass.),  57S.  The  right  to  secure  sea- weed,  which  is  useful 
both  to  protect  the  shore,  and  as  manure,  as  it  drifts  upon  the  shore,  is  similar 
to  the  right  to  take  wreck,  but  more  similar  to  the  right  of  alluvium.  Emans 
▼,  TurnbuU,  2  Johnson  (N.  Y.),  313;  HUl  v.  Lord,  48  Maine,  83;  Church  v. 
Meeker,  34  Connecticut,  421 ;  Mather  v.  Chapman,  40  id.  382 ;  Knowles  v. 
Knowles,  12  Rhode  Island,  400  ;  Cohasset  Proprietors  v.  Tower  (1821),  24  Law 
Reporter,  734;  Ripley  v.  Knight,  123  Massachusetts,  515.  In  a  case  arising 
nnder  a  statute  which  allowed  any  person  to  take  sea-weed  when  "  adrift," 
the  Court  said  :  "  The  w^ord  *  adrift '  is  to  be  construed  with  reference  to 
the  subject-matter  in  relation  to  which  it  is  used  by  a  liberal  construction 
of  the  jus  alluvionis,  it  is  held  that  sea-weed,  kelp,  and  other  marine  plants, 
when  detached  from  the  bottom  of  the  sea  and  thrown  on  the  shore  or  beach, 
become  vested  in  the  owner  of  the  soil.  But  these  marine  products  do  not 
become  the  property  of  the  riparian  proprietor  until  they  are  cast  on  the  land 
or  shore,  so  that  they  rest  there  and  may  be  justly  said  to  be  attached  to  the 
soil.  So  long  as  they  are  afloat,  and  driven  or  moved  from  place  to  place  by 
the  rising  tide,  it  is  wholly  uncertain  where  they  may  find  a  resting-place ; 
and  no  one  can  claim  ownership  in  them  as  appertaining  to  the  particular  part 
of  the  shore  or  beach  which  belongs  to  him.  And  this  is  true,  whether  they 
are  wholly  afloat,  so  that  they  do  not  come  in  contact  with  the  bottom,  or 
only  partially  so,  or  to  such  an  extent  that  they  occasionally,  by  the  motion  of 
the  waves  or  the  rise  of  tide,  touch,  or  rest  on  the  beach.  Chapman  v.  Kimball, 
0  Connecticut,  38;  Einans  v.  Turnbull,  2  Johnson  (N.  Y.),  313,  321;  Phillips 
V.  Rhodes,  7  Metcalf  (Mass.),  322  ;  Angellon  Tide  Waters,  320.  It  wascleariy 
the  intention  of  the  Legislature,  by  the  provisions  in  the  statute  above  cited, 
to  give  to  any  person  the  right  to  take  and  carry  away  kelp,  or  other  sea-weed, 
which  had  not  actually  rested  or  been  deposited  on  the  shore  or  beach,  and 
thereby  become  vested  in  the  riparian  proprietor."  Anthony  v.  Gifford,  2 
Allen  (Mass.)»  549.     Per  Bioelow,  Ch.  J. 
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